From: Ales, Tracy

To: Court Of Appeals Filings

Cc: dterry@wtbconstructionlaw.com; Bellamy III, Howell V.

Subject: Paint Design, LLC v. Westgate Myrtle Beach, LLC et al. Case No. 2023-CP-26-00053
Date: Wednesday, August 7, 2024 2:28:52 PM

Attachments: image002.pna

Paint Desiagn Exhibits Optimized.pdf
Paint Desian Appellant Return to Respondent MOtion to Dismiss.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

To Whom It May Concern:

Attached for filing, please find the Appellant’s Return to Respondents’ Motion to Dismiss Its Appeal in
connection with the above-referenced matter.

By copy of this email, | am serving opposing counsel with the same.

Thank you.

Tracy Ales, Paralegal

Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.
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o Cl—— 1000 29th Avenue North P.0. Box 357
B Myrtle Beach, SC 29577 Myrtle Beach, SC 29578
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the intended recipient. Access to this email by anyone else is unauthorized. If you believe that you are not an intended recipient, please stop reading
immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including
any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.
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EXHIBIT A





FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASENO. 2023CP2600053
Paint Design LLC Westgate Myrtle Beach LLC et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); I:l Rule 43(k), SCRCP (Settled);

D Other
ACTION STRICKEN (CHECK REASON): D Rule 40(), SCRCP; E] Bankruptcy;

Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

[ ]Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; D Reversed; EI Remanded;
Other

L0

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

Defendant's Motion/Dismiss Claims is Granted as to the claims of quantum meruit,
mechanic's lien, and civil conspiracy.
Defendant's Motion/Dismiss Amended Complaint/Certificate of Service is Granted.

ORDER INFORMATION
This order [:l ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/10/2023 .

RNR Construction LLC

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10f2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Paint Design LLC VS Westgate Myrtle Beach LL.C , defendant, et al
Case Number: 2023CP2600053

Type: Order/Electronic Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-05-10 09:27:02 page 3 of 3
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EXHIBIT B





Westgate Resorts, Ltd. and RNR
Construction,

Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO.: 2023-CP-26-00053
)
Paint Design, LLC, )
)
Plaintiff, )
)
vs. ) PLAINTIFF ’S NOTICE OF MOTION
) AND MOTION TO AMEND
Westgate Myrtle Beach, LLC a/k/a ) ITS AMENDED COMPLAINT
)
)
)
)
)

TO: DON TERRY, ESQUIRE, AS COUNSEL FOR DEFENDANT WESTGATE
MYRTLE BEACH, LLC A/K/A WESTGATE RESORTS, LTD.

YOU WILL PLEASE TAKE NOTICE that Plaintiff, Paint Design, LLC, by and through
the undersigned, will move pursuant to Rule 15, SCRCP, and/or any other applicable rule or statute
to amend its amended Complaint, to correct any alleged pleading defect to the Quantum Meruit
Cause of Action against the Defendant Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
A copy of the proposed Amended Complaint is attached hereto as Exhibit A.

This motion is made upon the grounds of furtherance of justice and there being no prejudice

to any other party.

Pursuant to Rule 11(a), SCRCP, the undersigned states that consultation with opposing

counsel would serve no useful purpose.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

/s/ Howell V., Bellamy, 111

Howell V. Bellamy, III (SC Bar # 66575)
hbellamyiii@bellamylaw.com

1000 29th Ave. N.

Myrtle Beach, SC 29577

Page 1 of 2
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Myrtle Beach, South Carolina

May 22, 2023

843-448-2400 Phone
843-448-3022 Facsimile

Attorney for Plaintiff

Page 2 of 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO. 2023-CP-26-00053

Paint Design, LLC,
Plaintiff,
Vs. SECOND AMENDED COMPLAINT
AGAINST DEFENDANTS WESTGATE
MYRTLE BEACH, LLC a/k/a WESTGATE

RESORTS, LTD. and
RNR CONSTRUCTION, LLC

Westgate Myrtle Beach, LLC a/k/a
Westgate Resorts, Ltd. and RNR
Construction, LLC,

)
)
)
)
)
)
) PLAINTIFF PAINT DESIGN, LLC’S
)
)
)
)
)
)
Defendants. )
)

The Plaintiff Paint Design, LLC, by and through its undersigned attorneys, complaining of
the above-captioned Defendants herein, would respectfully allege and show unto this Honorable

Court as follows:

JURISDICTION, PARTIES, AND VENUE

1. The Plaintiff, Paint Design, LLC (“Paint Design™), is a limited liability company organized
and existing under the laws of the State of South Carolina and having its principal place of
business in Horry County, South Carolina and doing business in Horry County, South
Carolina as a paint and interior design contractor.

2. Upon information and belief, the Defendant Westgate Myrtle Beach, LLC (“Westgate” or
“Defendant™), is a limited liability company organized and existing under the laws of the
State of Florida and doing business in Horry County, South Carolina as a timeshare resort
company.

3. Upon information and belief, the Defendant Westgate Resorts, Ltd., is a limited partnership
organized and existing under the laws of the State of Florida and doing business in Horry

County, South Carolina as a timeshare resort company.

Page 1 of 11
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Upon information and belicf, the Defendant, RNR Construction, LLC, is a limited liability
company organized and existing under the laws of the State of North Carolina and doing
business in Horry County, South Carolina as a general contractor.

This Honorable Court has jurisdiction over these parties and the subject matter, and venue

is proper in Horry County, South Carolina.

FACTUALALLEGATIONS AS TO ALL DEFENDANTS

On or about October 25, 2021, Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
(“Project Owner” or “Westgate”) entered a prime contract with Defendant RNR
Construction, LLC (“General Contractor” or “RNR Construction”) for the purpose of
hiring said general contractor to furnish labor, materials, equipment and/or other services
to the project.

On or about October 22, 2021, Defendant RNR Construction entered a subcontract with
the Plaintiff Paint Design as permitted by the Project Owner Westgate. Specifically, Paint
Design agreed to furnish labor, materials, equipment and/or other services to the project in
consideration for the sum of One Hundred Twenty-Six Thousand Nine Hundred Dollars
and 00/100ths ($126,900.00). In accordance with the above, Paint Design was entitled to
be paid within ten (10) days following general contractor’s receipt of its request for
payment on or before 25" of each calendar month. A true and accurate copy of the
subcontract agreement is attached hereto as Exhibit A and is incorporated herein by
reference.

Pursuant to the subcontract agreement with Defendant RNR Construction, Paint Design
agreed to provide the following scope of work which included:

(a) Paint 24 rooms on the 2™ floor being converted to guest rooms;
(b) Texture walls of 24 rooms on the 2™ floor being converted to guest rooms;

Page 2 of 11
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10.

I1.

12.

(c) Paint 8 rooms between the 37 and 6™ floors being converted to guest rooms;
and

(d) Texture walls of 8 rooms between the 3'¢ and 6™ floors being converted to
guest rooms.

At all times pertinent hereto, the Defendant Westgate had actual knowledge of the
improvements being made to the project property by Paint Design, its agents, employees,
and representatives, and consented to such improvements being made pursuant to the terms
of the subcontract between the Plaintiff and Defendant RNR Construction. At no time did
Defendant Westgate object to Paint Design’s scope of work under Exhibit A.

Between the dates of January 18, 2022, through May 7, 2022, Paint Design at the special
insistence and request of the Defendant RNR Construction and including the project owner,
furnished equipment, services and labor and/or materials for painting which were actually
used in the construction, alteration of improvements of a structure situated on, or otherwise
improving the real property described in Paragraph 8 of the Second Amended Complaint.

On June 23, 2022, Paint Design provided notice to Defendant Westgate with respect to the
equipment, services, and labor and/or materials furnished by it including their reasonable
value in the principal amount of Seventy-Six Thousand Nine Hundred Dollars and
00/100ths ($76,900.00). Paint Design’s letter to Defendant Westgate placing them on
notice is attached hercto as Exhibit B and incorporated herein by reference.

The record indicates that Paint Design’s notice, mechanic’s lien, , and certificate were filed
on July 8,2022, in Lien Book 284, at page 1382 in the Office of the Register of Deeds for
Horry County, South Carolina, and subsequently filed an Amended Notice and Certificate

of Mechanics Lien in Licn Book 284, at page 1678 in the Office of the Register of Deeds

for Horry County, South Carolina, on July 19, 2022, being within ninety (90) days of the
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13.

last performance of services and/or delivery of labor and/or materials. True and accurate
copies of the Notice and Certificate of Mechanics Lien and the Amended Notice and

Certificate of Mechanics Lien are attached hereto as Exhibit C-1 and C-2 and are

incorporated herein by reference. However, Paint Design’s enforcement action is time
barred because it failed to foreclose the lien within six months after it had ceased to furnish
labor and materials to the project on May 7, 2022.

Considering the above, Paint Design has abandoned its mechanic’s lien foreclosure action
in favor of pursuing its quantum meruit claim against Westgate. “Some courts addressing
quasi-contractual claims have held a subcontractor's failure to [perfect] the statutory

remedy of a mechanic's lien precludes a finding the enrichment is unjust” Columbia

Wholesale Co., 312 S.C. at 263, 440 S.E.2d at 131 (citing Lynn v. Miller Lumber Co., 146

Ga.App. 230, 246 S.E.2d 137 (1978); Pay—N-Taket, Inc. v. Crooks, 259 lowa 719, 145

N.W.2d 621 (1966); Crockett, 455 S.W.2d at 810). “Other courts have allowed recovery
in quantum meruit even where a mechanic's lien was not pursued.” 1d. (citing United

States v. Ins. Co. of N. Am., 695 F.2d 455 (10th Cir.1982) (applying New Mexico law); G

& G Lange Brunner, Inc. v. Davis Constr. Co., 21 Ohio Misc.2d 11, 488 N.E.2d 506 (Ohio

Munic.Ct.1984)). The South Carolina Supreme Court has determined, “Failure to pursue
a mechanic's lien, however, will not bar an action Jor quantum meruit recovery as a
matter of law if a plaintiff can otherwise prove circumstances establishing unjust

enrichment.” Id. at 263, 440 S.E.2d at 131-32 (citing Gee v. Eberle, 279 Pa. Super. 101,

420 A.2d 1050 (1980); Costanzo, 453 P.2d at 529 (finding the failure to file mechanic's

lien did not bar recovery for unjust enrichment when owner paid no one)). (Emphasis

added).

Page 4 of 11
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14.

15.

16.

Here, Paint Design’s failure to perfect its mechanic’s lien in this situation does not bar its

action for quantum meruit against Westgate. See Franke Assocs. by Simmons v. Russell,

295 8.C. 327, 332, 368 SE.2d 462, 465 (1988) (The Supreme Court found that Franke
Associates would be entitled to a quantum meruit recovery despite its failure to foreclose
the lien within six months after it ceased to furnish labor and materials to the project).

Additionally, “[a] breach of contract claim and quantum meruit claim can be alternative

rather than inconsistent remedies.” JASDIP Props. SC, LLC v. Estate of Richardson, 395

S.C. 633, 639, 720 S.E.2d 485, 488 (Ct.App.2011) (citing Franke Assocs. by Simmons v.

Russell, 295 S.C. 327, 332, 368 S.E.2d 462, 465 (1988)). In Earthscapes Unlimited, Inc,,

390 5.C. at 617, 703 S.E.2d at 225, the supreme court affirmed the circuit court's decision
to award damages under the theory of quantum meruit even though the circuit court had
found a contract between the parties. The supreme court found, “While the circuit court
did find there was a contract between the two parties in this action, it never awarded
damages because of a breach of that contract. Rather, the circuit court chose the theory
of quantum meruit as an alternate remedy.” 1d. at 617 n. 4, 703 S.E.2d at 225 n. 4.

Notwithstanding, Paint Design is seeking damages under its quantum meruit claim and not
its  breach of subcontract action against RNR Construction, which action will be

abandoned or withdrawn in the near future. See Strickland v. Coastal Design Assocs.,

294 S.C. 421, 424, 365 S.E.2d 226, 228 (Ct.App.1987) (“The law is well settled in this
nation that where an express contract has been rescinded or abandoned, one furnishing
labor or materials in part performance may recover in quantum meruit unless the original

contract remains in force.”); Johnston v. Brown, 290 S.C. 141, 148, 348 S.E.2d 391, 395

(Ct.App.1986), rev'd on other grounds, 292 S.C. 478, 357 S.E.2d 450 (1987) (“While a
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17.

18.

I9.

20.

recovery may be had in quantum meruit for services fully performed under an express
contract, the plaintiff's recovery is limited to the amount the parties agreed should be paid
for the services.” (Emphasis added).

South Carolina Case law bars recovery under both theories. Here, Paint Design can elect
to abandon and/or withdraw its breach of subcontract claim against Defendant RNR
construction, who is currently in default; and just proceed under the quantum meruit action
against Defendant Westgate. Accordingly, Paint Design’s breach of subcontract claim
against the Defendant RNR construction does not bar Paint Design's recovery under a

quantum meruit against the Defendant Westgate.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract against Defendant RNR Construction, LL.C)

That the foregoing allegations are incorporated hercin by reference as if fully repeated
verbatim herein.

Defendant, RNR Construction, contracted with and hired Paint Design for the purpose of
performing and providing certain equipment, services, labor and/or materials for the
construction, erection, or alteration of improvements on the aforesaid real property that is
located at 415 South Ocean Boulevard, Myrtle Beach, South Carolina, containing 6.08
acres or 265,043 square feet of land on Block 18 of Yaupon Circle Section of Myrtle Beach,
South Carolina, and whose legal description is more particularly described as TMS# 181-
14-02-010.

Paint Design completed the requested interior painting work as described above in a
workmanlike manner and in accordance with the subcontractor’s contract documents

provided by Defendant RNR Construction.

Page 6 of 11

£600092dO€20Z#ISYD - SYIT1d NOWWOD - AHHOH - WV £2:6 22 AeN €202 - 3114 ATIVOINOYLO3 1S





21.

22.

23.

24,

Paint Design has performed all terms and conditions therein by timely furnishing the
services, equipment, and labor and materials in accordance with the subcontract agreement
of the parties. However, Defendant RNR Construction has failed to pay the final amounts
duc and owing to Paint Design under Exhibit A.

Defendant RNR Construction has breached the terms of the original subcontract by
refusing to pay what is now due and owing for the unpaid balance to Paint Design in the
principal amount of Eighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00).
Paint Design is entitled to a judgment against the Defendant, RNR Construction, for the
unpaid balance in the principal amount of Eighteen Thousand Nine Hundred Dollars and
00/100ths ($18,900.00) together with both contract and prejudgment interest, costs, as
allowed by law, and reasonable attomey fees incurred in the prosecution of this action.
Moreover, the Paint Design contends it is also entitled to recover incidental and/or
consequential damages in this matter including, but not limited to, the damages incurred
by it for principal office expenses, including the compensation of personnel stationed there,
for losses of financing, business and reputation, and loss of profits including anticipated
profits arising directly from the loss of other construction jobs due to lack of capital. In
support of the above, Paint Design can: (a) demonstrate the Defendant RNR Construction
was on notice of the circumstances giving rise to the above damages at the time of the
subcontract, (b) demonstrate the above damages were reasonably foreseeable at the time

of the subcontract, and (3) prove, by the preponderance of the evidence, the amount of the

above damages.

FOR A SECOUND CAUSE OF ACTION
(Quantum Meruit against Defendant Westgate Myrtle Beach, LLC
a/k/a Westgate Resorts, Ltd.)

Page 7 of 11
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25.

26.

27.

28.

That the foregoing allegations are incorporated herein by reference as if fully repeated
verbatim herein.
“[Q]uantum meruit, quasi-contract, and implied by law contract are equivalent terms for

an equitable remedy.” QHG of Lake City, Inc. v. McCutcheon, 360 S.C. 196, 202, 600

S.E.2d 105, 108 (Ct.App.2004) (citations and internal quotation marks omitted) (alteration
by court). “The terms ‘restitution’ and “unjust enrichment’ are modermn designations for the

older doctrine of quasi-contracts.” Gllis v. Smith Grading & Paving, Inc., 294 S.C. 470,

473,366 S.E.2d 12, 14 (Ct.App.1988).

A breach of contract claim and quantum meruit claim can be alternative rather than

inconsistent remedies. Franke Assocs. by Simmons V. Russell, 295 S.C. 327, 332, 368

S.E.2d 462, 465 (1988). In Earthscapes Unlimited, Inc. v. Ulbrich, 390 S.C. 609, 617, 703

S.E.2d 221, 225 (2010), the supreme court affirmed the circuit court's decision to award
damages under the theory of quantum meruit even though the circuit had found there was
a contract between the parties. The supreme court found, “While the circuit court did find
there was a contract between the two parties in this action, it never awarded damages
because of a breach of that contract. Rather, the circuit court chose the theory of quantum
meruit as an alternate remedy.” Id. at 617 n. 4, 703 S.E.2d at 225 n. 4.

To prevail on a quantom meruit claim, a plaintiff must establish (1) he conferred a benefit
upon the defendant; (2) the defendant realized that benefit; and (3) retention of the benefit

by the defendant under the circumstances make it inequitable for the defendant to retain it

without paying its value. Earthscapes Unlimited. Inc. v. Ulbrich, 390 S.C. 609, 616--17,

703 S.E.2d 221, 225 (2010) (providing the requirements).

Page 8 of 11
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29.

30.

31.

In the present case, Paint Design conferred a benefit on Westgate’s property, including, but
not limited to: (a) painting and texturing walls of 24 rooms on the 2% floor being converted
to guest rooms; and (b) painting and texturing walls of 8 rooms between the 3*¢ and 6™
floors being converted to guest rooms. Westgate has realized and benefited financially from
the painting and texturing work performed by Paint Design. Finally, it is extremely unjust
for Westgate to retain the benefits provided by Paint Design without paying for a fair and
reasonable value thercfore. By reason of the foregoing, Paint Design has been damaged in
the sum of no less | than Eighteen Thousand Nine Hundred Dollars and 00/100ths
($18,900.00).

“Courts addressing a claim of unjust enrichment by a subcontractor against a property

owner have typically denied recovery where the owner in fact paid on its contract with the

general contractor.” Columbja Wholesale Co. v. Scudder May N.V. 312 S.C. 259, 262~

63, 440 S.E.2d 129, 131 (1994) (citing Cohen v. Delmar Drive-in Theatre, Inc., 84 A.2d

597 (Del.Super.Ct.1951); Guldberg v. Greenfield, 259 Towa 873, 146 N.W.2d 298 (Towa

1966); Crockett v. Brady, 455 S.W.2d 807 (Tex.Civ.App.1970)) (comparing Costanzo v.

Stewart, 9 Ariz.App. 430, 453 P.2d 526 (1969) (allowing recovery for unjust enrichment

when owner assured subcontractor money was escrowed to pay for job and owner did not

pay general contractor)).

Here, upon information and belief, Westgate had not paid the total contract amount owed

to the Defendant RNR Construction prior to receiving notice from Paint Design’s legal

counsel as shown by Exhibits B and D. Further, Westgate had failed to pay Paint Design
its pro rata share of the retainage being held by it as shown on the spreadsheet attached as

Exhibit C to the Defendant’s notice of Default and Demand to Cure Letter sent to
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Defendant RNR Construction. Stated differently, upon information and belief, all
retainage under the prime contract had not been paid to the other subcontractors as
identified on the spreadsheet (Exhibit C) prior to Paint Design filing this lawsuit on
January 5, 2023 Accordingly, for these reasons, the Westgate has been unjustly enriched
and Paint Design is entitled to a judgment against Westgate for the unpaid balance in the
principal amount of Eighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00),
together with prejudgment interest, costs, as allowed by law, including reasonable attorney
fees incutred in the prosecution of this action under the equitable theory of Quantum

Meruit.

WHEREFORE, having fully set forth its Second Amended Complaint, the Plaintiff Paint

Design prays as follows:

A. For a judgment under the First Cause of Action for Breach of Subcontract Action
against Defendant RNR Construction, LLC for the unpaid balance in the principal
sum of Eightcen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00),
together with contract and prejudgment interest, and reasonable attorney’s fees and
costs incurred in this matter as allowed to recover by the prevailing party under the
terms of the subcontract between the parties;

B. In the alternative, for a judgment under the Second Cause of Action for Quantum
Meruit against Defendant Westgate for the unpaid balance in the principal sum of
Eighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00), together
with prejudgment interest, and reasonable attorney’s fees and costs incurred in this

matter;
C. For trial by jury on all issues so triable; and
D. For such other and further relief as this Court may deem just and proper.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

s/ Howell V. Bellamy, IIT
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Myrtle Beach, South Carolina

May 15, 2023

Howell V. Bellamy, III (SC Bar # 66575)
hbellamyti@ibellamylaw.com

1000 29th Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile

Attorney for Plaintiff

Page 11 of 11

£600092d0£20Z#3SVD - SY31d NOWWOD - AYHOH - WY £2:6 22 Ae €202 - a3T14 ATTVOINOYLO3 13





ELECTRONICALLY FILED - 2023 May 22 9:27 AM - HORRY - COMMON PLEAS - CASE#2023CP2600053

EXHIBIT A





n S ponsmuCTon, LLG

Job RR-OO(HO WG an Floor COnvonlon
Job Aﬂdl‘!‘. ’

AYYOH - WV /g6 22 ey SZO(Z - @374 ATIVOINOYLOT3

ﬂ.

X
=
of

.

3

SSOOOJ)ZdOSZOZ#ESVD - Sv3ald NOV\é\I






(pleasc Inftial each page & sign on the last page)

and conditions indicated below-

This Subcontract is subject to and wholly governed by the terms
i e A with the current drawings, specifications: and any

1 The:Subcontractor shatl perform all work in accordance
other documents Indicated on Page 1 of this document and these Terms and Conditions (collectively referred to

" as "Contract Documents”). (n the event that no contract documents are set forth, the work is to be pn'f&r?ed in
accordance with these terms and conditions and in a fiest class, workmanlike manner consistent with
construction practices prevalling in the area of the project.

emmt. the provhkms of the cnnmctdocumcnts

1.1 Notwithstanding.anything to the contrary in this Agro
- ‘are.intended to défine, but pot limit the Work to be performed. The tasks, drawings and spedﬂmdons

* Induded in the Agreement are scope documents, which do not necessarily indicate or describe: all of the
wotk required for the complete and full performance of the Work. 1fa conflict occurs between Pro]ect
documents and fleld conditons, the more onerous takes precedence. Where there is. ambiguity, th
Contract Documents shall take precedence and the more onerous shatl take precedence.1.2 k shall be
the msponslbmty of the Subcontractor, prior to the cominencement of Its work to.verify.with Rand R
Construction” Pro)ect Manager thatits ﬂcld personnel ave In possession of the most current Contract
Documents..

2. With rspect to the Work to be performed and furmish
agrees'to -be- bound to.R and R Construction, Inc. d/b/a-R and
Construction” 6r "Contractor” or “R and'R Construction™) by each an
General Contract between Owner and R and R Construction and the other contract documents, and to assume
mmrd Comractor al) of the dutics, obligations and responsibilities that Contractor by those contract
dowment: nes towiard the Owner, and the Subcontractor agrees further that Contractor shall have the
same rig,’nts znd remedles as againet the Subcontractor as the Owner under the térms and provisions of the
‘and the other contract documents has against Contractor with the same force and effect as
" every such'duty, obligation, rcsponslbluty, vight or remedy were set forth herein (n full. The terms and O
_ ‘provisions. pf this: Agreement with respect to the-Work to. beperformed and furnished by the Subcontractor 7
héreunder-are interided to'be and shall be in addition to and not in-substitution for any of the terms and
pmvixions of the ‘General -Contract-and the other contract documents. ‘This Subcontract Agreement, theg
provisions . of ‘the General Contract and the other_contract documents are Intended to supplement and;
- complexpeut each ‘other-and .shall, where possible. be thus mterpreted If, however, any provision of thisQ
... Subcontrdct Agree ment l‘m.-concllably conflicts with a provision ofthe Gencral Contractand the other contra
: sing the gmater duty or obllgat!on on the Subcontractor shall- govern.

ed by the Subcontractor hereunder, the Subcontractor
R Construction (hereinafter "R and R
d all of the terrs and provisions of the
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3 The Subcogtnctor wﬂl fumlsh all labor. materials supervlslon and items required for the properand completdﬁ
R ‘oompllanoe in every request with (1) all applicable local, federal and state lawsy)
aqan: ithe negulatwns ‘of the buflding in which the work is to be performed.

‘perform.the work In a prompt and diligent manner and In-accordance with schedules S
ctor:- n,q_the event the Subcontractor fails to malntain the schedule, &
, shall be responslble far aff’

9¢






SUBLONTBACT TERMS & CONRITIONS
{please initial eech page & sign on tie lnst.page)

" hereby aclmowiedges thattt relies on the payment from the Owner to R-and R Construction for payment of its
worle
'10. Rand R Constmct(on may withhold psyment because of (1) defective work not remedled, (1) claims filed, or
. riuonab)e evidence or probable flling of dlaims by third parties, (111} fafiure of Subcontractor to make payment
" properly. to Sub-subcontractors and/or Suppllers (1V) reasonable evidence the work cannot be.completed for
.the unpa)d balancc of the Subcontract amoint, (V) fallure to maintaln the schedule, (VT) persistent failure by

ibeontractorto i:arry out the work in ucordancc with the Contract Documents, (VI1) offsets or back charges
3riging out any othicr Subcontract or Pirchase Order Lssued by R and R Construction to Subcontractor, or
(vm) :any other. conduct by Subcontractor whlch Iriterfores with R and R Construction or its subcontractors
ability m ‘procead nnd/or complete the Profect.
The Subcontrattor shall be lable for any damages Incurred by R and R Construction as a consequence of the
fallu by S t boontncmrm comply with thfs Subcontmct. (ncluding Rand R Construction' attorney's fees and

L beontractor shall Turnish all shop drawings and submittals neceseary for the performance of the work.
- 13 lnsurnnoa_and Indemn ication.

ral'UabllJty {CGL) covenlge with llmns of lnsurancc of notless than $1,000,000 each
0.000.Annual Aggregate .
tnm: :Genenl Aggnepte lert. such Ge neral Aggregate shall apply separately to

Occum:nce form CG 00 01 1093 or a substitute form providing
. cpverage ap shall cover ll:bﬂity arising from premises, operations, fridependent contractors,
ctx-oomplebed opmtions And personal and advertising (njury.
cto xjand all’ other part_ics who Contracmrls ‘required to name as additional insureds by any

t g ISO ‘Additional Insured Endorsement CG 20 10 11 85
equlvalent’or bmader coveragc to the additional Insureds. The coverage provided !
) teds under the. polky issued to. the Subcontmctor shalibe at least as broad as the
cnverage pmv!ded th Subcontractnr under the pollcy Coverage for the additional Insureds shall apply as

mc]udlng-any
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(plesse imitial cach page & sign on the last page)
. b)Where applicable, U.S. Longshore and Harbor workers Compensation Act Endorsement shall be attached to
~the pollcy. x

) Where gpp_l_l}\c.;_ble

the Mariime Covernge Endorsement shall be sttached to the policy.

t effect to the Cantractor. Each
er and the Contractor as an

' Walverof Sibrogatton -~ .- -
. Subeoritra cmrv{alman ghts against Coritractor, Owner and Architect and their agents, officers, directors and
<mployues for recovery af damages to the e ent these 26 damages are covered

ite of insurdnee shall be a co
o cliuse it s partof e
pollctes Fiquired shatl egs

ENDORSEMENT PACE FRoM 1

defend, Indémplfy and hald harmless the Contractor,
" fend, indemnify ang hold harmless, as wel] ac

loyees #@}b'gs,‘,aﬁfigess’ig:xxs.(‘lndcmnitea')'fmm and

perforiﬁanéze._of-tjxsb‘y\_{;rk;p -
Included In the contract. -

ﬂg:SuQcohhzcbdnaﬁes at

specifically includes the chligation s

negligence or'fault, excepting frot ¢}

Kold harlass;as described above,
IndemnH for. the Indemnitees' gwn

: - TIVOINOYH10313
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SUBCONTRACT TERMS & CONDIITONS
: {please Initis) cach page & sign on the last page}
contractually bind its subcantractors (if any) to defend, indemnify and hold harmless the Indemnitees to the same

extéit a5 the Subcontractor s obligated. This ndemntfication clause, Irrespective of any other cholce of law provision.
shall-be{h&r_'gmted according to Neir [erscy law.

retajnage (the "Retainage”) shall be the aggregate of the following amounts withbeld from each progress
paymént to the Contractor: ap amount equal to ten percent {10.00%) of the value of the Work performed and
Included in each Requisition to R and R Construction untit the final completion of alkt the Work. The Retainage
willbe disbursed to Subcontractor upon the satisfactory final completion of the Work. including all Punch List
work; if any, as reasonably determined by R and R Construction and/or Owner pravided, that: (2) no defaultis
-threatened-or has occurred and {s continuing under the Contract, and (b) Subcontractor executes and deltvers
flicloge 1t documentation required by R and R Construction including, but not limited to, final lten watvers
~and releases and other documentation required by this Contract. The close out documentation. including the
“6inallien watver, must be proved to R and R Construction when Subcontract has been paid to 90% of
8 contract in-onder to allow.R and R Construction to obtain retainage funds to be paid to
or, ‘R-and R Construction shall withhold Retalnage from all payments due Subcontractor in the
- percentage as Owner withholds from R and R Construction. Subcontractor will be deemed to be paid in
the Wark upon the release of the Retainage. -
tractor s g;jghl_bltedhwm“nsslgnlng and/or subcontracting any portion of Subcontractor's Work or
to perform Subcontractor's Work withaut obta{ning written approval from Rand R
. Should Itbe discovered that Subcontractor has assigned and for subcontracted any portion of
Acto: syork?r-lg}\:or,necem;m:perfom Its'work without written approval from R and R
-on: Subcontractor will not be entitled to any further payment from R and R Construction. Likewise,
S"‘t’c actormay not mlanlts rights to recetve payments from R and R Construction without obtainlng

14, Th

15. §

ned R Lot = y._fg_;pm"dme’-!;o timg, whether the Work or any part thereof shall or shall not have been
corupleted, to make changes, additions'and for omissions in the Work as it may deem necessary, upon written
order to the Subcontractor. Within three days from the date the Subcontractor becomes aware of a potential
C!u:x_tgc-_?rdemnd/opts requested by R and R-Construction to provide a change order propuosal, Subcontractor
mustpmvide:the Prgpbsg]flnd prpyzde- proper back-up tosupport the change order proposal. ifan
2ppfppﬁ§:[g change orderls not provided by the Subcontractor within the three-day time period mentioned tn
ISOb“gl;:dcn;nceRan  R-Construction reserves the right to price the work themselves and the Subcontractor
| O e perform the work atthe price determined by Rand R Construction. The value of the work to be
;ﬁ ngtd;l:g:cd nramlncdghznbe stated in sald written order and shall be added to or deducted from the

rice. S nu-amorshallnotbeendﬂed o any paymentfrom R and R Consttuction If it proceeds withaﬁy
nd R Construction and
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“matetals, Pﬂdtlging 1) k“P %msﬁtc at-all imes from all waste
,t?lléf?ﬂ"?gf.?"a‘d epo tla d'in conhgction Mth the execution of its Work by
ifrom whichi It shall te Or.contaluers as designated by Contractor

, [2) dlean and remove from ts






SURCONTRACT TERMS & CONDITIONS
wate inltial cach & sign on the last page) ainst
18, Thi-Subcontractor ngmgp:o indemnlfy, prl:tfct and save harmless Contractor am:i thedOmerx;or:nzng;; -
 any and all construction liens and claims and sctions brought or judgmentx rendere ; e, A A
mlnstfmy‘"md all Joss, damages, Habllity, costs atd expenses, Including legal fees an ! mmnmo.n vhich
- Contractor and/or the Owner may sustain or Incur In connection therewith as & result of any

§. Should the'Subcontractor st any time, whether before or after final payment or mm?leuOndof \?‘a: mr(l;ré?ﬁ:
R neglect to supply a sufficiency of l’ldnt;d workers or ma::r;:‘llss::::\co;;mczeu:f:ayi:‘;na: sandty, ot fatl In
“*-any. respect'to prosecuts the Work-with promptness an , by act or omlsslon the

ppage ; : r-or delay of or Interference with or damage ta the wor

;;mrzﬁﬁmfvmfmmn :n the Project, or fall in the performance of any of the terms and
provislom of thit Agreement or of the other Contract Documents, or should the Architect, Conmcm:f()wn': (:;
“'any'of its design consultants, determine that the Work or any portion thercof Is not being pe o;x:’on n

scoord#ice with:the Contract Documents, or should there be filed by or against the Suhcomnc:or a‘ P n
' “bankruptcy ‘or for an arrangement or reorganization, or should the Subcontractor become inso :cm o; e
dicated a bankrupt or go into liquidation or dissolutfon, either voluntarfly ot lnvoluntartly m; under :h < ui

nke a general assignment for the benefit of creditors, or otherwise acknowledge Insolvency, then in

‘events, cach of whic qult b ) bcontractor's part, Contractor
any.of cverits, 'cachi of which shall constinrte a default hereunder on the Su
sh{ll-' € right, 1 :additfon to any other rights and remedtes provided by this Agreement and the other

te duw, at'one ime or {n phases at:Contractor's discretion, after three (3) days written

el '::aﬂ md?'-dél}veredpto the Iast-known-address of the latter, (3) to perform and
sthers any such labor or.materials for all or any porton of the Werk and to
iy ‘thonies due 6 to become. due to the Subcontractor under this Agreement, (b)
 of the: Sébeontrattor for all or any portion of the Work, and/or (c) enter upon the
. {07 the piirpose of completing all or.any portion of the Work, of all materials,

R : L"..;‘ th em ol
pn and take:

*i equipmeént, scaffolds; tools; appliafices snd other:tems:théreon s Contractar may select, all of which the
' Sabcontr. hereby authorizes. Cortractor'to employ.and/6r communicate with any person or persons in

1p! ‘6f the Work and/or to provide ali the labor, services, materials, equipment and
‘therefor. In case ¢f Contractor taking-action under this Article, tncluding términation of
& Subcontractor, the Subcontractor shall.not'be entitied to receive any further payment
il'the Work shallbe wholly completed to the satisfaction of Contractor, Owner and the

ve been accepted by Biem, at which tirne, 1l the unpaid balance of the amount to be paid
hall exceed the cost and.expense Incurred by Conitractor in completing the Work, such

f e sbeontractor; but If such cost and expense shall exceed such unpald
ty.if any, shall pay the difference to Contractor. Such cost and
only the o _ eting the Work to the satisfaction of Contractor and the
" Ard dof performming and t\rﬁﬂshlngnl‘lhl;orservice:,mateﬂals. equipment, and other items required
" therefore. but also'all lasses, damages, ¢osts arid expenses; (ncluding legal fees and disbursements Incurred In
cohnection with prociirentent, in defending dlalms arising from such default and {n seeking recovery of all such
‘costand expense from the Subcnmm:gnr‘and/orhs surely), dnd'disbursements sustained, Incurred ar suffered
-, by, reason of or; resulting from the Subcontractor’s defalt. Shoutd-Contractor take action by effectuating the
 provisions of this paragraph, ahd “should*[t subsequently, be -determined that such action, including a
* termination effectuated by the terms ‘of_this Art nproper, such termination shall be treated as a

Ardcle, was | _
nd asslgns to Contractor the all rights under

termination for converilence. Subsontractor Hereby transfets and s
15-t0 Subcoutractor, suppliers and vendors in
ignments may be accepted at Contractor's sole

~agreements’ that ‘Subcontractor may have witbsuboon '
under this: Article. Subcontractor agrees to fully
reunder and that Contractor shall not be required

pendency of any review, investigation,

cast

. connection with the Work o the Project. whic
-, discretion In. the. event: that, Contractor ha
s trctor In pursing €3

o defer or delay actlon taken purbua

s

20..

cost relmbursement, compensation or
01 rférence to the Work except to
hg:cost reimbursement, compensation or
its for.gi lay, obstraction; hindrance or interference,
ich Contractor:on’ f of the-Subeoritractor, actually
it n¢ nerference. Notwithstanding any

releases 3l datms or rights 1o

crhead (fnduding iome office
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M/ACONTRACT TERMS & CONDITIONS
A {please Initial each page & sign on the last page) .
+_overhead), and any other indirect damages, costs or expenses In any way arising out of ar related to the
"Agreement, “including the broach thereof by Contractor, delays, charges, acceleratioh, loss ofjemdgncy or -
toductivity disruptiors and interferences with the performance of the work. :

Agreeinent and all dlaims arising therefrom shall be governed by the laws of the state where the Project
te Is Jocated, without reference to its conflict of law’s provistons.

‘1€ not'resohved; by negotiation between the parties, any claim, dispute or other matver in question (“Claim”)
between 'Rand RiConstrictlon shd Subcontractor shall be resolved ‘by submission to elther a federal of state
court of competent jurisdiction and.Jocated In the Stats of New jersey, whereln exclusive jurisdiction and venue
 shall lte, unless thie Owner!is a party ta the action and in that case R and R Construction shall have the option to
“have i, dispute_with. thé: Subcontractor decided as per the dispute resolutfon provislon in R and R
;. Construction agreement with the Owner. for purposes of this provision, both R and R Construction and
. Subcontractor (rrevocahly. submit to-the personsl jurisdiction of any such court and agree that any Claim
areuinder s be ‘brought-thereln and withoat regard to any forum non convenlence or similar

és also hereby .walve thelr right to a trial by jury in the event of any litigation

y guarantees:the Work to the full extent provided In the Plans, Specifications, General
fons and other Contract Dociments. The:Subcontractor shall expeditiously remove,
0 €Xpeénse and atthe convenience of the Owrierany faulty, defective or improper
equipmen q»!ds,ﬁnﬁiqg";dls'coﬁred\w{yﬂnphe (1) year from the date of the accéptance.of the
the Architect and:the:Owner.or for such longer period as may be provided in the Plans,
; ; ditions or. other Contract Dociments. Without Nnitting the
ofitractor warrants to the Owner, the Architect and Contractor; and each of
ont furnished uader. this:Agreéinent will be 61 first:class quality and new,
d by’ the other’Contract Documents, that the Work-performad pursuant
fectsand that the Work will strictly conform with the requirements of the
forming to, such requirements,“including stbstitutions not properly
dered defectlve, All warrarities contained in this Agréement and {n the
t0:and not In limitation of ail. other:warranties or remedies required
tlure of: Subcontractor-to honor and satisfy the foregoing within
R and'R Construction, dnd-any dther-warranties. or-guarantees
uments; shall. conistitote a*default by Subcontractor. In
replaced by the Subcontractor during the warranty pertod, the
3 from the date of répairor réplacément by Subcontractor.
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HOWELL V. BELLAMY, JR.
EDWARD B. BOWERS, JR.*
M. EDWIN HINDS, JR.

DPAVID B. MILLER"

C. WINFIELD JOHNSON, 11l
DOUGLAS M. ZAYICEK
MARTIN C. DAWSEY™
ROBERT S. SHELTON*
HOWELL V. BELLAMY, 11t
GEORCE W. REDMAN, II[F ** +
BENJAMIN A. BARQODY * **

* LLM TAXATION

** LICENSED INSC & NC

* CERTIFIED MEDIATOR

** CERTIFIED ARBITRATOR

PHILUIP H, ALBERGOT 1% **
HAYES K. STANTON © **
KARA J. KEITH **

HOLLY M. LUSK

LAUREN DREARLEY BENTON
JON CRAIG HOWELL, JR.
ZACHARY J. CROWL**

URICE A. BERTSCHIN

T [ l F ALLIE BARTI TILLER

- RETIRED:

JOHN K, RUTENBERG (1939-2012)
JOHN E. COPELAND

CLAUDE M, EPPS, JR.

DAVID R, GRAVELY

JILL . GRIFFITH

BRADLEY . KING

LAW FIRM

OFFICES IN MYRTLE BEACH & PAWLEYS IsLanD

WY W.BELLAMYLAW.COM

1000 29TH AVENUE NORTH » P.0. BOX 357 - MYRTLE BEACH, SC 29578
TELEPHONE (843) 448-2400 - FACSIMILE (843) 448-3022

Writer's Direct Dial: 843-916-7168
Email: DMiller@BellamyLave.cont

June 23, 2022

NOTICE
Via Electronic Mail Sherine. Marder@emlaw.com
Sherine Marder, Esq.

Greenspoon Marder LLP
201 E. Pine St., Ste. 500
Orlando, FL 32801

Re: Our Client:

Paint Design, LLC
Project:

Westgate, Myrtle Beach, SC / RNR Construction, LLC

Dear Sherine:

L' hope this Ictter finds you well. Westgate has adv

ised our client to have counsel contact
youregarding the monies owed to them.

This Notice is given pursuant to S.C. Code Ann.
payment status of Paint Desi

forwarding this Notice to yo
please advise imnediately.

Scction 29-5-40 in order to protect the
gu, LLC. AsT have been provided your name by Westgate, I am
u. Il you prefer that I forward it directly to Westgate as Owner,

Paint Design, LLC is ow
As such, Paint Design, LL.Cist
LLC without
taken.

ed $76,900.00 upon its total subcontract amount of $126,900.00.
equiring that no further payments be made to RNR Construction,
appropriate protections (direct payment, joint check issued first to us, etc.) being

£500092d0€Z0Z#3ASYO - SYI1d NOWWOD - AYHMOH - WY £Z:6 22 ABIN €202 - 3114 ATIVOINOYLO3T3





June 23, 2022
Page 2

1 look forward to speaking with you as regards resolution of this matter.
Should you have any questions or comments, do not hesiiate to give me a call.

Very truly yours,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P A.

Howell V. Bellamy, III
HVBI/mee

cc: Thomas Hall
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Lien BK: 284 PG: 1382 Doctype: 015 07/08/2022 at 02:47:15 pPM, 1 OF §
ELECTRONICALLY RECORDED Marion D. Foxworth III, Horry County, SC Registrar of
Deeds

STATE OF SOUTIT CAROLINA

INTHE COURT OF COMMON PLEAS
FIFTEENTH JUDICTAL CIRC urr
COUNTY OF HORRY
PAINT DESIGN, LLC
Plaintiff,
vs.

NOTICE AND CERTIFICATION OF
MECHANIC’S LIEN

WESTGATE MYRTLE BEACH, LLC

a/l/a WESTGATE RESORTS, LTD.

and RNR CONSTRUCTION, LLC

Defendants.

—_— )
TO: THE LIENEE/DEFENDANTS AB OVE-NAMED

NOTICE 18 HEREBY GIVEN that Plaintiff, Paint De
Six Thousand Nj

)
)
)
)
)
)
)
)
)
)
)
}
)
)
)

sign, LLC, is due the sum of Seventy-
ne Hundred and no/100 (376.900.00

Westgate Myrtle Beach, LLC a/k/a Westgate Resorts

labor, matcrials, equipment and/or other services
being atlached

) Dollars from the above Defendants,
, Ltd., and RINR. Construction, for the cast of

performed on behalf of the premises described
and 1ucorporated by reference as Exhibit “A",
That said debt is duc to Paint Design, LLC for labor, materials, equipment and/or other

services performed or furnished

and actually used in the improvements made to or on the re

al
¢state hereinafter described.

That Paint Design, ILLC was hiced by the Defendant, RNR. Construction, LLC to furnish

nd/or other services to the property
Boulevard, Myrlc Beach, South C

Jabor, 1nalerials, equiptnent a located at 415 South Ocean

arolina, owned by the Defendant, Westgate Myrtle Beach,
LLC wk/a Westgalc Resorts, Ltd.,

That as shown on the attached Affidavit for Cerl

ificate and Statement of Account, the
undersigned does hereby cextify that labor, materials,

equipment and/or ather services for

improvements have been furnished, used and/or delivered within ninety (90) days of the date

hereot.

That Paint Design, LLC has hereby

claimed a lien to secure payment of the debt that is duc
and the cast of enforcing said licn apon the

real property and that this Notice of Certification is

: - NOYLD313
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verified as being true and correct by the attactied Statement of Account, more fully described in

the Exhibit “B" attached tercto and incorporated by reference.

BELLAMY, RUTENBERG y COPELAND,
EPPS, GRAVELY & BOWERS, I'.A.
Attorneys for Lienor

Howell V. Bellamy, I1I (S,

1000 29" Avenue Nosth

P.O.Box 357

Moyrtle Beach, SC 29578-0357

(843) 448-2400

(843) 448-3022 (Facsimile)
hbellamyiiy@bellamylaw.com

July §,2022 .

A A
ar No. (66575)

Swomd@ before me this
8”‘ day >

ublic for South Carolina
My Comumission Expires: 11/10/2030

: - 313
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“EXHIBIT A”

Block 18 of Yavpon Circle Section, Myttle Beach

or 265,043 square feet of laad.

Beginning at an iron

Right-of-Way N 61°15°58” £
61,15;58" I for a distance of
Withers Swash Cunal S 32'4
the Atlantic Occan,
for a distance of 754.35 fectto a
195.22 feet to a ¢
43°42°03" W for a distance of 55
This being the same property
Iun, Inc., dated December 2,2

TMS #: 181-14-02-010

415 South Qce

pipe, labeled point of be
Eastern Right-of-Way of 6" Avenuc South
Boulevacd and ruaning along the Right-
to the right with an arc distance of 125.
ST'4T' 31 E, 125.00 feet to an “X'm

thence wirning and running along the Axl

ompeted point at the Eastern Right-

canveyed to Westgate Myrtle Bea

004, and recorded in the Office
Horry County on Tecember 9, 2004, ’

an Boulevard, Myrtle Beach, South C

South Caralina, containing 6.08 acres

ginning (P.O.B)) at the intersection of the
and he Southern Right-of-Way of Sauth Ocean
of-Way of South Ocean Boul evard around a curve
00 feet, a radius of 1579.53 feet and a chord of N

> thence turning and runnine along

3’46 E for a distance of 207.92 feet

to a computed point at
antic Occan $157°41'21" W
computed point, thence S 34°11°36" W for a distance of
of-Way of 6" Avenue South N
8.74 fect to an iron Pipc at the poin( of beginning.
ch, LLC by Dced of MB
of the Register of Deeds for

arolina

: - NOHL10313
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“EXHIBIT B”»

VERIFIED STATEMENT OF ACCOUNT

PERSONALLY appeared before me, Thomas Hall, who first being duly

sworn and
deposed, states that the foregoing Total

Amount Duc and Owingis a {rue and correct statemen( of
the outstanding account for fabor, materials, equipment and/or other services supplied {or the

improvement of real es(ate owned by Westgate Msttle Beach, LLC,

Tetal Contract Price $126,900.00

£ 30,000.00)
$7 ).00__

Credits or Payments Recejved:

Tetal Amount Due:

PAINT DESIGN LL.C
(Horry County Business License #122131)

-~

Sw{rm to befare me this
8" da , .

Notary Public for South Caraling —_
My Coinmissjon Expires: 11/10/2030 =

: - NOY10313
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAT, CIRCUIT
COUNTY OF HORRY

PAINT DESIGN, LLC
Plaintif,

vs. AFFIDAVIT OF MECHANIC'S LIEN
WESTGATE MYRTLE BEACH, LLC
a/k/a WESTGATE RESORTS, LTD.
and RNR CONSTRUCTION_) Lec

Nt St St e N M e Nt e N

Defendants,

FERSONALLY appeated before me, Thomas Hall, the
sworn, deposes and says:

1.

undersigned, who being duly

I'am an authorized agent of Taint Design, LI.C and T am familiar with the contrac( for
labor, matcrials, equipment aud/or other services furnished (o RNR Coustruction, LLC, as

general contractor, on the project for the Defendant, W

estgate Myrtle Beach, LLC a/k/a
Westgate Resorts, Ltd.

2. Paint Design, LLC was hired by the Defendant, RNR Construction, LLC to furnish,
labor, materiats, cquipment and/or other sevvices to the property located at 415 South Ocean
Boulevadd, Myrtle Beach, South Carolina, owned by the Defenda
LLC a/k/a Westgate Resorts, Ltd.

3. Tam familiar with the books and records of P1
rclate to the fabor, m

nt, Westgate Myrtle Beach,

aintiff, Pajut Design, LLC, as they
aterials, equipment and/or ot

her services furnished for the imprav
the above-referenced real estate,

ement of

4. Paint Design, LLC is owed

Seventy-Six Thousand Ninc Hundred
(876,900.00) Dollars, together w

and no/1 00

1th prejudgment interest, attormey’s fees u
3. Your atfiant saith nothing further.

Sworn to befor t
8 day of Jul 2022,

Tlotary PublicYar Souths i -
My Conimission Expires: 11/10/2030

cense No: G172

—~

: - VOINOYL03 T3
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HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET

T0 BE FILED WITH EACH INSTRUMENT PRESENTED ELECTRONICALLY FOR RECORDING.

HORRY COUNTY REGISTER OF DEEDS, 1301 SECOND AVENUE POST OFFICE BOX 470 , CONWAY s
SOUTH CAROLINA 29526

DOCUMENT TYPE QF INSTRUMENT BEING FILED: Mechanics Lien
DATE OF INSTRUMENT: |
DOCUMENT SHALL BE RETURNED TO:

NAME: Belluny Law Firm

ADDRESS:
1000 29th Avenue North
Myrtle Beach, SC 29577

TELEPHONE: (843) 448-24Q0
E-MAIL ADDRESS: bvaughn@bellamylaw.com

Related Docuinent

()

PURCHASE PRICE / MORTGAGE AMOUNT: §,

FAX: (843) 4482400

BRIEF PROPERTY DESCRIFTION: Block 18 of Yaupon Circle Section. Myrtle Beach South Cargling, containing 6.08 acres or
265,043 square fect of fund

TAX MAFP NUMBER (TMS 1) 181-14-02-010 / PIN NUMBER: ,
GRANTOR / MORTGA
l«l "l l _BJ slb[.s S bre njp

GRANTEE / MORTGAGEE / OBLIGEE (TO WHO);

GOR/OBLIGOR /MARKER (FROM WHO):

L3
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Deeds

STATE OF SOUTH CAROLINA

a/k/a WESTGATE RESORTS, LTD.
and RNR CONSTRUCTION, LLC

Defendants.

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAY, CIRCUIT
COUNTY OF HORRY )
)
PAINT DESIGN, LLC )
)
Plaintiff, )
)
vs. ) AMENDED NOTICE AND
) CERTIFICATION OF
WESTGATE MYRYLE BEACH, LLC ) MECHANIC'S LIEN
)
)
)
)
)

TO: THE LIENEE/DEF ENDANTS ABOVE-NAMED

NOTICE IS HEREBY GIVEN that Plaintiff, Paint Design, LLC, is due the sum of Sixty-
Onc Thousand Nine Hundred and no/100 ($61,900.00
Westgate Myrtle Beach, LLC a/kia We
i

) Dollars from the above Defendants,

stgate Resorts, Ltd., and RNR Construction, for the cost of
abor, materials, cquipment and/or other services performed on behal

f of the premises described
being

altached and incorporated by reference as Exhibit “A”.
That said debt is duc to Puint Design, LLC for

labor, materials, equipment and/or other
services performed or furnished and actually

used in the improvements made (o or on the real
estate hereinafter described,

That Paint Design, LLC was hired by the Defendant, RNR Construction, LLC to furnish

labor, materials, ¢quipment and/or other services to the property located at 415 South Oceun

Boulevard, Myrtle Beach, South Carolina, owned by the Defendant

. Westgate Myrtle Beach, L1.C
a/k/a Westgate Resorts, Ltd.

That as shown on, the attached Affidavit for Certificate and Statement of Account, the

undersigned does hereby certify that labor, mateyials, ¢quipment and/or other services for

improvements have been furnished, used and/or delivered within ninety (90) days of the date
hereof.

That Paint Design, LLC hag hereby claimed a lien to secure payment of the debt that is due

and the cost of catorcing said lien upon the real property and that this Notice of Certification is

Foxworth III, Horry County, SC Registrar of

: - d103713
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verified as being true and correct by the attached Statement of Account, more fully described in

the Exhibit “B” attached hercto and incorporated by reference.

That Thomas Hall, Managing Member of Paiat Design, LLC, is authorized to perform work

as a specially subcontractor in the following classifications: painter/wall paper, License No:

G122131, Reyistration No: 34548.

BELLAMY, RUTENBERG, COPELAND,
EPFS, GRAVELY & BOWERS, P.A.
Allomeys for Licnor

b,

Howell V. Bellamy, HI(S. ar Nu (66573)
1000 29* Avenue North,
P.O.Box 357
Myrtle Beach, SC 29578-0357
(843) 448-2400
(843) 448-3022 (Facsimile)
hbellamviti@bellamylaw.com
July 14, 2022

Swom to bc&):@lhis
4% day of July, 2002

R

<" Mari ExBvans =TT
Notary Public for Soith X arolina

My,(;‘gx}lmxssmn EXpires: 11/10/2030
Ry MA/?/ %
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“EXHIBIT A”

Block 18 of Yaupon Circle Scction,

Myrtle Beach South Carolina, containing 6.08 acres
or 265,043 square fect of land.

Beginning at an iron pipe, labeled point of beginning (P.O.B.) at the intersection of the
Eastern Right-of-Way of 6'* Avenue South and he Southern Right-of-Way of South Ocean
Boulevard and running along the Right-of-Way of South Ocean Boulevard around a curve
to the right with an arc distance of 125.00 feet, a radius of 1579.53 feet and a chord of N
S7'4T'31" E, 125.00 fect to an “X mark in the cancrete thence continuing along the same
Right-of-Way N 61°15’58” E for a distance of 295.24 feet to an iron pipe, thence N
61:15;58” E for a distance of 265.63 feet to an iron pipe, thence turning and running along
Withers Swash Caunal § 32°45°46™ E for a distance of 207.92 feet to a computed point at
the Atlantic Ocean, thence turning and running along the Atlantic Ocean $15'41°21” W
for a distance 0f254.35 feet to a computed point, thence S 34°11°36" W for a distance of
195.22 feet to a competed point at the Eastern Right-of-Way of 6% Avenue South N
43'42'03” W for a distance of 558.74 feet to an iron pipe at the poiat of beginning.

This being the same property conveyed to Westgate Myrtle Beach, LLC by Deed of MB
Inn, Inc,, dated December 2, 2004, and recorded in the Office of the Register of Deeds for
Houy County on December 9, 2004, .

TMS i: 181-14-02-010

415 South Qcean Boulevard, Mynle Beach, South Carolina

xworth III, Horry County, SC Registrar of

: - d103713
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“EXHIBIT B”

AMENDED VERIFIED STATEMENT OF ACCOUNT

PERSONALLY appearcd before me, Thomas Hall, wha first being duly sworn and
dcposed, states that the foregoing Total Amount Due and Owing is a true and correct statement of

the outstanding account for labor, materials, equipment and/or other services supplied for the

improvement of real cstatc owned by Westgate Myrlle Beach, LLC.

Total Contract Price $126.900.00
Credits or Payments Received: 65,000.00)
Total Amount Duec: $.61,900.00

PAINT DESIGN LLC
(Horry County Business License #12213 1§}

License No: 122131
Registration No: 34548

Sworn t@
14" day of Ju v > it

Carolina
s: 11/10/2030

: - 3
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
)
PAINT DESIGN, LLC )
)
Plaintiff, )
) AMENDED
vs. ) AFFIDAVIT OF MECHANIC’S LIEN
)
WESTGATE MYRTLE BEACH, LLC )
a’k/a WESTGATE RESORTS, LTD. )
and RNR CONSTRUCTION )
)
Defendants. )
)
PERSONAL

sworn, deposes and says:

1. Tam an authorized agent of Paiat Design, LLC and T am familjar with the contract for

labor, materials, equipment and/or other services furnished to RNR Canstruction, LLC, as general

contractor, on the project for the Defendant, Westgate M vrtle Beach

- LLC a/ffa Westpate Resorts,
Ltd.

2. Paint Design, LLC was hired by the Defendant, RNR Construction, LLC to furnish
labor, materials, cquipment and/or other services to the property located at 415 South

Boulevard, Myrtle Beach, South Carolina, owned by the Defendant, W.
a/kfa Westgate Resorts, Ltd.

Ocean
estgate Myrtle Beach, LI.C

3. I'am familiar with the hooks and records of Plaintiff, Paint Desiga, LLC, as they
relate to the labor, materials, equipment and/or other services furnished for the improvement of
the above-referenced real cstate.

4. Paint Design, LLC is owed Sixty-Qne Thousand Nige Hundred and no/100

(861,900.00) Dollars, together with prejudgment interest, attorney’s fees and costs.

5. I, Thomas Hall, Managing Member of Paint Design, LLC, am autherized to perform

work as a specialty subcontractor in the following classifications: paintec/wall paper. My business

license information is attached hereto as Exhibit “.

Horry County, SC Registrar of

LY appeared befare me, Thomas Hall, the undersigned, wha being duly

: - H10373
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6. Your affiant saith nothing furthec.

Zicense No: G122131
Registration No: 34548

Sworn to befdte e this -
8" day of July, 2022.

Ma - Evans R
Notary Public for Caralina
My Commission Expires: 11/10/2030

£600092d0€20Z#3SVO - SYITd NOWWOD - AYHOH - WY £2:6 22 AW €202 - Q3114 ATIVOINOYLO3 1T
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HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET

T0 BE FILED WITH EACH INSTRUMENT PRESENTED ELECTRONICALLY

HORRY COUNTY REGISTER OF DEEDS, 1301 SECOND AVEN
SOUTH CAROLINA 29526

FOR RECORDING.
UE POST OFFICE BOX 470 , CONWAY s

DOCUMENT TYPE OF INSTRUMENT BEING FILED: Mechanics Lien
DATE OF INSTRUMENT: ,

DOCUMENT SHALL BE RETURNED TO:
NAME: Bellanyy Law Firm

ADDRESS:
1000 25th Avenue North
dyrtle Beach, SC 29577

TELEPHONE: (843) 448-2400

FAX: (843) 448-2400
E-MAIL ADDRESS: bvaughn@bellamyvlaw.com

Related Document

(s):

PURCHASE PRICE / NORTGAGE AMOUNT: s,

BRIEF PROPERTY DESCRIPTION: Block 1 of Yaupon Circle Rgg'mmmﬂmh,_mmumm@mmingmmm or

265,043 square. feet of Jund.

TAX MAP NUMBER (TMS #) 181-14-02-010_/ PIN NUMBER:,

GRANTOR / MORTGAGOR / OBLIGOR / MARKER (FROM WHO):
I WESTGATE MYRTLE BEACH, LLC AKA WESTGATE RESORTS. 1.TD. AND RNR CONSTRUCTION, LLC

GRANTEE/MORTGAGEE / OBLIGEE (T'O WHO):

FULT. RUSINESS NAME
L. PAINT DESIGN, LLC

£500092dOEZ0ZHISYD - SYITd NOWWOD - AHHOH - NV £2:6 22 AeN €202 - 3114 ATTVOINOY L0313
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Sherine Marder, Esq.

Gr eenspoonMarder.. o e e 5, P P

Orlando, Florida 328012718
Phone: 407 425,6559

Fax: 407.422.6583

Direct Phone: 954.527.64287

Direct Fax: 954.848.396%

Email: sherine. marder@gmiaw.com

June 21, 2022
VIA ELECTRONIC AND CERTIFIED MAIL:

RNR Construction LLC

c/0 Theodore Vitale

1011 S. Hamilton Rd.

Chapel Hill, NC 27517

E-Mail: tmvitale@randrcons.com;
tcd.mvitale@,&mail.com; tvitale@petore.com

and

97529 Franklin Ridge
Chapel Hill, NC 27517

and

c/o InCorp Services, Inc., Registered Agent
317 Ruth Vista Road

Lexington, SC 29073

Re:  Notice of Mechanic’s Licn; Notice of Default and Demand to Curc
Westgate Myrtle Beach / Our File No.- 00108.3766

Dear Mr. Vitale:

This office represents the interests of Westgate Resorts, Ltd, a Florida limited

partnership, and its related and affiliated resort entities, including Westgate Myrtle Beach, L.LC,
2 Florida limited liability company and developer of Westgate Myrtle Beach Ocean Front, a

Timeshare Resort (“Westgate Myrtle Beach”) (collectively, “Westgate”). It has come to our
attention that RNR Construction LLC (“RNR”) has failed to camry out and complete its work
under the parties’ fully-executed Contract for Construction dated October 25, 2021 bearing
Contract # 640756 (the “Contract™). This work specifically includes payment RNR is required to
make to subcontractors in accordance with its respective agreements with the subcontractors, as
well as completion of the project on the Westgate Myrtle Beach property (the “Work”).

Accordingly, this letter serves as Westgate's notice of default and demand under § 2.5 of the
Contract that RNR cure its deficiency and carry out its Work.

Atlanta  Bocz Ratan Chicage Denver Fr. Lauderdale Las Vegas Los Angeles Mismi Naples
Newark New York Orlande  Portland Scottsdale Tallshassee Tampa West Paim Beach
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RNR Construction LLC
June 21, 2022
Page No. 2

Disturbingly, Westgate has received numerous complaints {rom subcontractors regacding
RNR’s failure to pay, with payment demands now being made directly to Westgate. This has
culminated in the filing of two (2) mechanic’s lien on the Westgate Myrtle Beach property.!
Copies of the mechanic’s liens filed by Palmetto Door Solutions, LLC and Active Glass &
Mirror are attached as Exhibits A and B, respectively. As you well know, RNR is required to
pay all subcontractors for the work they provide no later than scven (7) days after receipt of
payment from Westgate. See Contract at § 9.6.2. And although Westgate has long since paid
RNR, RNR has inexplicably failed to remit the full and required payments to all the
subcontraclors who have provided work on the project. As of the date of this letter, Westgate
has been made aware of outstanding payments due and owing to cleven (11) subcontractors

(the “Unpaid Subcontractors”) lotaling $438,413.98. A spreadsheet delineating these unpaid
amounts owed to the Unpaid Subcontractors is attached as Exhibit C.

Demand is hercby made that RNR do the following to cure its deficiency:
1. Within seven (7) calendar days of your receipt of this Ietter, RNR must furnish

Westgate with proof of payment for all amounts paid to date to all subcontractors,
including the Unpaid Subcontractors ;

2. Within ten (10) calendar days of your receipt of this letter, RNR must carry
out its Work in completing the project on the Westgate Myrtle Beach property;?

3. Within ten (10) calendar days of
Unpaid Subcontractors for all
$438,413.98; and

your reccipt of this letter, RNR must pay the
amounts due and owing to them totaling

4. Within fourteen (14) calendar days of
fumish Westgate with
Subcontractors,

your receipt of this letter, RNR must
proof of the additional payment made to the Unpaid

Contact me as soon as possible to confirm that

the tiine and manner outlined above. Should RNR fail to do all of the above in order to cure its
default, Westgate will exercise any and all rights and remedies available at law, in equity, or by
contract, including, but not limited to, the following: completing the Work and holding RNR
liable for all related costs and expenses for such corrective work; filing a lawsuit against RNR in
a court of competent jurisdiction in South Carolina; and filing a complaint against RNR with the
Contractor’s Licensing Board.

you will resolve this important matter in

! This is the case, des
to obtain lien waivers from
default under the Contract.

pite the fact that the Contract required, and RNR apparcntly failed,
all subcontractors for progress payments — another basis for RNR’s

2 In particular, and as indicated in the Exhibit B spreadshect, there is a remaining balance

of $25,754.29 representing monies that Westgate paid to RNR for work toward the Westgate
Myrtle Beach project that has not been completed.

£650009ZdIE€Z0Z#ASYD - SYT1d NOWWOD - AMHOH - WY £Z:6 22 AeN €202 - 3114 ATTVOINOYLO3 T3





RNR Construction LLC
June 21, 2022
Page No. 3

Nothing herein is intended to constitute a waiver of any right or remedy available to

Westgate at Jaw, in equily, or by contract. To the contrary, the same are expressly reserved and
prescrved.,

PLEASE GOVERN YOURSELF ACCORDINGLY.

Very truly yours,
GREENSPOON MARDER LLP

S

Sherine Marder, Esq.

Enclosures as stated.

cc: Client

Lauren Hodgin (Ihodgin(@randrcons.com)

Luanne Desiderio (ldesiderio(w‘randrcons_com; ldesiderio@charter.net)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

Palmetto Door Solutians, LLC,

Flaiafify, NOTICE OF MECHANIC’S LIEN

s,

Westgate Myrtlc Beach, LLC and RNR
Construction, LLC,

Defendants.

YOU ARE HEREBY NOTIFIED THAT Palmetto Door Solutions, LLC, a South

Carolina limited Jiabikity company, claims an interest by way of a Mechanic's Lien o that

certain building, structute, and real Pproperty that is, upon information and belief, owned by the
Defendant, Westgate Myrtle Beach, LLC. No Contractor’s license is required because the

Plaintiff does not perform labor but merely sells materials as a distributor. The interest claimed

by the Plaintiff arises by way of supplyiog materials faor impravements to the property lacated at

415 South Ocean Boulevard, Myrtle Beach, South Carolina (“the “Property™). The Plaintiff was

retained by the Defendant, RNR Construction, LLC, scling as geuccal contractor on behalf of the

Defendant, Westgate Mjnlc Beach, LLC, to fumish materials for the improvement of the

Praperty. The full price for the work performed to date is Fifty-Four Thousand Eighty-Nine and

08/100 ($54,089.08) Dollars of which Twenty-Sevea Thousand Five Hundred Farty-One and

58/100 (827,541.58) Dollars has been paid. Therefore the balance due to the Plaintiff is Twenty-

Seven Thousand Two Hundred Sixty-Seven and 50/100 ($27,267.50) Dallars. The approximate

Jast daie the Plaintiff p'crfom\cd work on said premises was Febroary 16, 2022, The work

pedormed was al the followiog described property, to-wit:

Block 18 of Yaupon Citele Section, M;

yetle Beach, South Carolina, containing
6.08 acres or 265,043 squarc feet of land

xworth III, Horry County, ScC Registrar of

£500092d2£20Z#3SVO - SYI1d NOWNOD - AYHOH - WV £2:6 ZZ AeN €202 - Q3114 ATTIVOINOYELO3 1T
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ELECTRONICALLY RECORDED Marion D. Foxworth IITI, Horry County, SC Registrar of
Deeds

Begioning at an icon pipe, labeled paint of bepinning (P.0.B.), at the intersection
of the Fastern Right-of-Way of 6" Avenue South and the Southern Right-of-Way
of South Ocean Boulevard and running along the Right-of-Way of South Ocean
Boulevard around a curve 1o the right with an arc distance of 125.00 feet, 2 radius
of 1579.53 feet and a chod of N ST4T' 31" E, 125,00 feet to an “X” mack in the
concrefe {hence continuing along the same Right-of-Way N 61°25'24”  for a
distance of 295.24 fect (o an iron pipe, thence N 61’1558 E for a distance of
265.63 feet to an iran pipe, thence turning and running along Withers Swash
Canal S 32'45'46” E for a distance of 207.92 feet (o a camputed point at the
Atlantic Occan, thence tuming and running along the Atlantic Ocean S 15%41°21*
W for a distance of 254,35 fect to a computed point, thence § 42°40738” W for a
distance 0£215.32 feel to g computed point, thence S 34°11°36” W for a distance
of 19522 fect to a computed point at the Fastern Right-of-Way of 6" Avenue

South N 43'42'03" W for a distauce of 358,74 feet to an iron pipe at e point of
beginning,

This being the same propcny conveyed to Westgate Myitle Beach, LLC by Deed
of MB Inn, Jac., dated Decumnber 2, 2004, and recorded in the Office of the
Register of Deeds for Horry County on December 9, 2004,

TMSH# 181-14-02-010

415 South QOcean Boulevard, Myrile Beach, South Carolina

2
Florence, SC ‘._r-\_:’-
May 10, 2022 TATBICK FORD

§.C. Bar No.: 102521

Finklea, Hendrick & Blake, LLC
814 Wes( Evans Strect

Post Office Box 1317

Florence, SC29503-1317

Plione: (843) 317-4900

Fux: (843) 317-4910
Emuil:pford@finkicalaw.com
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ELECTRONICALLY RECOPDED Marion D. Foxworth IXI
Deeds

STATE OF SOUTIH CAROLINA IN THEE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

Palmetto Deor Solutions, LLC,
Plaintiff, ]
AFFIDAVIT OF MECHANIC'S LIEN

VS.

Westgate Myrtle Beach, LLC and RNR
Construction, LLC,

Defendants.

PERSONALLY appcared before me, Randy Vincent, the undersigned, who being duly
swor, deposes and says:

1. T any an authorized agent of Palmelto Door Solutions, LLC and I am familiar with the

contract {or malerials furnished to RNk Construction, LLC, as peneral contractor, on the
project for the Defendant, Westgate Mystle Beach, LLC.

Palmietto Door Soluliens, LLC was hired by the Defendant, RNR Consteuction, LLC (o
furnish materials to the property located at 415 Soutn Ocean Boulevard, Myrtle Beach,
South Cavolina, owned by the Defendant, Westpate Myrtle Beach, LLC.

Lam familiar with the books and records of Palmetto Door Solutions, LLC as they

{o the materials furnished for the improventent of the abave referenced real cstate,

rclate

. Palmetto Door Salutions, LLC is owed Twenty-Seven Thousand Two Hundred Sixty-

seven and 50/100 ($27,267.50) Dollars, together with prejudgment interest, attorncy’s

fees and the costs.

5. Your affiant saith nothing further.

SWORN TO AND SUBSCRIBED before {4
this (0th day of Ma\ , 2022 - audy Y‘(ﬂCCnI(

Notacy Public for South Carolina
My Commission Expires: (J7-Of-0003"

Printed Mawe: Chapin B.Grice

, Horry County, SC Registrar of
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON YLEAS

FIFTEENTIL JUDICIAL CIRCUIT
COUNTY OF HORRY

Palmetto Door Solutions, LLC,

Plaindiff, VERIFIED STATEMENT

OF ACCOUNT
vs.

Wesigate Myrtle Beach, LL.C ynd RNR
Construction, LLC,

Defendants.
Total Due foc Lebor andfor Materials furnished $54,089.08
Payment Received to date . $27.541.58
Total Amount Duc and Ovwing $27,267.50

PERSONALLY appcared before me, Randy Vincent, who first being duly sworn and

deposed, states that the foregoing Total Amount Due and Owing is a teue and correct statement
of the outstanding account for labor and/a

owned by Westgate Myrtle Beach, LLC.

r materials supplied for th improvement of real estate

g L

Raundy Vificent

SWORN TO AND SUBSCRIBED beforc
this 10th day of May, 2022

ﬁotary Pablic for South Carolina

My Commission Expires: 07- 023 - 2038
Pinted Name: Chapn B Gyige

xworth III, Horry County, SC Registrar of
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HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET
TOBE FILED WITH EACH INSTRUMENT P
HORRY COUNTY REGISTER OF
SOUTH CAROLINA 29526

RESENTED ELECTRONICALLY FOR RECORDING.
DEEDS, 1301 SECOND AVENUE POST OFFICE BOX 470 , CONWAY',

DOCUMENT TYPE OF INSTRUMENT BEING FILED: Mcchanics Lien
DATE OF INSTRUMENT:,
DOCUMENT SHALL BE RETURNED TO:

NAME: FHB - Litigation

ADDRESS:
B4 W Fvans St
Fiorence, 5C 29501-344¢

TELEPHONL: (843)317-4900

E-MAIL ADDRESS: ciohusione@simplifile.cany
Related Docunent
(s):
PURCYIASE PRICE { MORTGAGE AMOUNT: §,

BRIEF PROPERTY DESCRIPTION: Bmu_s_,wmmmigmmm,mmmmuMﬁ
or 263,043 square feet of Tugd Beginning st an jrop pp_cJLb_dsd_nmngoﬂzwnumgULQm , at it hg.iummismuuhﬂiusxmL
MWMMSDHM.M&&M.MMMMMWMQM
n.(ﬁnuih._Qc;mJ).oukxand_amuuduuuﬁc_m_thuizll.l_u'i!hjumﬂmnc;_qﬂlm&ﬂm i
Eﬂlﬂjm:pmﬂlmam:_mumtgmm&mémlmmmhumdmmfﬂ&axﬁﬁuﬂffbu
dimn:uuuzd_mmnmu tpe, theace N 61°15°SB" F. for 4 dig i

Mﬂ_ﬁzﬁjmm
funcing aleng Withers Swash Canal § 12°4°46° F. for 2 distance of 207.92 feet fq ted pai

FAX: (84 7-

surning and eunning along (l: i

TAXMAP NUMBER (I'MS #) 181-14:02-010_ / ¥IN NUMBER: .

GRANTOR/MORTGAGOR / OBLIGOR / MARKER (FROM WIO):
BULL BUSINESS NAME
1. RPALMETTO DOOR SOLUTIONS, LLC

GRANTEE / MORTCGAGEE / OBLIGEE (TO WHO);
EULL BUSINESS NAME,
L. HESIGAIhmmLanH LLC
2. BISB_C_OESIEU_CJJ.QH,JJAC
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Recording requested by {rame}:

Lien BK: 283 PG: 163 Doctype: 015
05/31/2022 at 02:59:45 PM, 1 OF 2

When recorded, mail to {name and address):

Manon D. Foxworth Il
Horry County, SC Registrar of Deeds

—
e et Mt et Mt e S e Nt e et

SPACE ABOVE THIS LINE FOR RECOROFER'S USE

MECHANIC'S LIEN

STATE OF SOUTH CAROLINA

o e

COUNTY OF HORRY

1. Active Glass & Mirror (the "Ciaimant™), located at 8040 Moss Creek Rd, Myrtle Beach, South Carolina 29588, claims a
mechanics lien for the labor or services or equipment or materials described herein, furnished for a work of improvement on
that certain real property located in the County of Horry, in the State of Sauth Caralina. The complete address of the real
praperly on which this mechanics lien is claimed is: 415 S Ocean Blvd # 2, Myrtle Beach, South Caralina 29577 (the
“Praperty”). The permanent index identification number af the Property {s: 505501. The legal description of the Property is:

Weslgate Myrtie Beach Oceanfront Resort

2. The labor or services or equipment or materials were furnished by Claimant at the request ofRNR Construction, LLC,
localed at 1011 $ Hamilton Rd, Chapel Hill, North Carolina 27517..
3 The owne

. r of the Property is; Westgate Resor(s LTD, located at 415 S Ocean Blvd #
29577.

2, Myrtle Beach, South Caralina

4. On 01/31/2022, the Claimant entered into a written contract to patio doar & storefront replacement on said Property
(the “Contract") for the original total sum of $56,094.00, which became due and payable on 04/08/2022, the date of
completion of the build and/or project services.

5. After deducting all just credits and

offsets, the sum of $56,094.00 is due to Claimant for the |
equipment or malterials providad.

abor or services or

Active Glass & Mirror
8040 Moss Creek Rd
Myrtle Beach South Carolinx 29588

ConsngeTon & (/’/ / /
= /4
Saadh o
Zﬂ £ 'ﬁ' /Signnlure) A
S R 7" Jack Frazer
61/0 f / 7 Contract sales Manager

5-’%’44.0/‘1 2

(Dawe)”

£600092dO€Z0Z#ISYD - SYI1d NOWWOD - AHHOH - WY £Z:6 22 ABIN €202 - 3114 ATTVOINOY L0313






NOTARY ACKNOWLEDGMENT

STATE OF SOUTH CAROLINA )
} Ss.
COUNTY OF HORRY )

The Affiant, Active Glass & Mirror, being duly sworn, on oath deposes and says th
read the foregaing claim for the lien and knows the contents lhereof,
correct (o the best of his/her belief and knowledge.

Subscribed and sworn to before me on W\Oi, &’ 5 O&:;\

at s/he is the Claimant and that s/he has
and that all slatements therein contained are true and

\ D

(Notary Printed Name)

My commission expires on;

", "":.--1"‘.' ~
., ', S TATE \\\\\\\

A\
gy e

: - 13
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
CIVIL ACTION NO.: 2023-CP-26-00053

Paint Design, LLC,

Plaintiff, PROPOSED ORDER GRANTING
Vvs. WESTGATE MYRTLE BEACH, LLC
A/K/A WESTGATE RESORTS, LTD’S
MOTION TO DISMISS
Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd.; and RNR Construction, LLC,

Defendants.

THIS CAUSE having come before the Court on May 9, 2023, before the undersigned
Honorable Judge for the Fifteenth Judicial Circuit, upon Defendant Westgate Myrtle Beach, LLC
a/k/a Westgate Resorts, Ltd.’s (“Westgate™) Motion to Dismiss, Westgate’s Motion is hereby
GRANTED, and Plaintiff’s claims against Westgate are hereby DISMISSED for the reasons
stated herein.

I FACTS ALLEGED BY PLAINTIFF

On or about October 25, 2021, Westgate entered into a general contractor’s agreement
with Defendant RNR Construction, LLC (“RNR”) for the purpose of hiring RNR to furnish
labor, materials, equipment and/or other services for the Hotel 2™ Fioor Room Conversion

project (“Project”). Amended Verified Complaint at § 6. On or about October 22, 2021, RNR

entered into a subcontract agreement (“Subcontract”) with the Plaintiff. Id. at 9 7. Between the
dates of January 18, 2022 through May 7, 2022, the Plaintiff furnished equipment, services and
labor and/or materials which were actually used on the Project. See Id. at 9 10. On July 8, 2022,
Plaintiff filed a mechanic’s lien on Westgate’s property. See Id. at § 14. On January 4, 2023,

Plaintiff filed a Lis Pendens with this Court. See Id. at 15. On January 5, 2023, Plaintiff filed
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its original Complaint, in which it included quantum meruit and unjust enrichment causes of

action against Westgate. See Verified Complaint. On March 3, 2023, Plaintiff filed its

Amended Verified Complaint, in which it asserted quantum meruit, unjust enrichment,
mechanic’s lien enforcement, and civil conspiracy causes of action against Westgate. See

Amended Verified Complaint.

In support of its civil conspiracy cause of action, Plaintiff alleges:

a. Defendants, Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd. and RNR
Construction, LLC, were aware of the outstanding debt owed by RNR Construction, LLC to
Plaintiff in June of 2022 as evidenced by the Defendant Westgate’s Notice of Default and
Demand to Cure letter to Defendant RNR dated June 21, 2022 as well as Plaintiff’s
subsequent Notice letter, pursuant to S.C. Code Ann. § 29-5-40, to the Defendants dated June
23, 2022 attached hereto as Exhibits E and B respectively. Id. at 37.

b. Notwithstanding the above, Defendant Westgate hired another contractor, Contract Exteriors
of Myrtle Beach, LLC, to make changes to the rooms that were previously completed by
Defendant RNR Construction, LLC and had received Certificate of Occupancies (“CO”) by
the City of Myrtle Beach before June 2022. Id. at 9 38.

¢.  Upon information and belief, in violation of S.C. Code Ann. § 29-5-40, the subcontractors,
United Electric, Trinity Contract Flooring, and Premiere Communications, in concert with
the Defendant Westgate entered in a tacit agreement to come back onto the Project to
perform additional work in order to receive payment for previous work performed on the
Project as shown by subcontractor lien summary spreadsheet listed as Exhibit C and attached
to Exhibit E. Id. at § 39.

d. Upon information and belief, Defendant, Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd., along with the following subcontractors, United Electric, Trinity Contract
Flooring, and Premiere Communications, have combined together for the exclusive purpose
of injuring the Plaintiff’s business interest as evidenced by their failure to pay any part of the
Plaintiff’s debt owed under the Mechanics’ liens Statute and the common law. Stated
differently, the Defendant Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd., has
unlawfully paid all of the Project’s retainage of $99,115.09 to United Electric, Trinity
Contract Flooring, and Premiere Communications, while excluding the Plaintiff from any pro
rata payments after having received statutory notice of its debt on June 23, 2022 in
accordance with S.C. Code Ann. § 29-5-40. Id. at 7 40.

e. Asaresult of such overt act and actions as described, the Plaintiff has suffered substantial
damages, including but not limited to, loss of income resulting in the amount of Eighteen
Thousand Nine Hundred Dollars and 00/100ths ($18,900.00) as well as other consequential
damages to be proven trial, together with prejudgment interest, and reasonable attorney’s fees
and costs incurred in this matter. Id. at 741.
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11. CONCLUSIONS OF LAW
a. Plaintiff’s Quantum Meruit and Unjust Enrichment Claims
In South Carolina, quantum meruit and unjust enrichment are the same claims. See Webb

v. First Federal Savings & L.oan Ass’n of Anderson, 300 S.C. 507388 S.E.2d 823, 827 (Ct.App.

1989). When there exists a valid and enforceable written contract, a claim for unjust enrichment

and/or quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478, 357 S.E.2d

450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Despite the fact that
a claim for unjust enrichment and/or quantum meruit fail where there exists a valid and
enforceable contract, courts allow quantum meruit claims to continue if plead in the alternative
to a claim for breach of contract. Plaintiff did not plead its quantum meruit and/or unjust
enrichment claims in the alternative, therefore Plaintiff’s claims for quantum meruit and unjust
enrichment must be, and are hereby, DISMISSED WITHOUT PREJUDICE.
b. Plaintiff’s Mechanic’s Lien Enforcement Claim
South Carolina Code § 29-5-20, gives subcontractors such as Plaintiff, a mechanic’s lien

on real property. S.C. Code § 29-5-20. To perfect its mechanic’s lien, a subcontractor must file

and serve its lien “within ninety days after it ceases to labor on or furnish labor or materials for

[the] building or structure.” S.C. Code § 29-5-90. Thereafter, “[u]nless a suit for enforcing the

lien is commenced and notice of pendency of the action is filed within six months after the
person desiring to avail himself of it ceases to labor or furnish labor or material for the building

or structure, the lien must be dissolved.” S.C. Code § 29-5-120. The petition shall contain a brief

statement of the contract on which it is founded and of the amount due thereon, with a

description of the premises subject to the lien and all other material facts and circumstances, and
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shall pray that the premises may be sold and the proceeds of the sale applied to the discharge of

the demand. S.C. Code § 29-5-160.

Plaintiff ceased to labor on, or furnish labor or materials to, the Project on May 7, 2022.!
To avoid dissolution of its lien, Plaintiff was required to file a suit and notice of pendency by
November 7, 2022. Plaintiff filed its Lis Pendens on January 4, 2023, and its Verified Complaint
suit on January 5, 2022, more than six months after May 7, 2022. Furthermore, the Verified
Complaint did not include a prayer that the premises be sold and the proceeds of the sale applied
to discharge the demand. Therefore, because Plaintiff failed to file a notice of pendency and a
suit within six months of May 7, 2022, Plaintiff mechanic’s lien is hereby dissolved, and
Plamntiff’s fifth cause of action, Mechanic’s Lien Foreclosure, is hereby DISMISSED WITH
PREJUDICE.?

c. Plaintiff’s Civil Conspiracy Claim Against Westgate
“[A] plaintiff asserting a civil conspiracy claim must establish (1) the combination or

agreement of two or more persons, (2) to commit an unlawful act or a lawful act by unlawful
means, (3) together with the commission of an overt act in furtherance of the agreement, and (4)

damages proximately resulting to the plaintiff.” Paradis v. Charleston Cnty. Sch. Dist., 433 S.C.

562, 861 S.E.2d 774 (S.C. 2021).

In the present case, in support of its civil conspiracy claim, Plaintiff sets forth several
allegations. First, Plaintiff alleges that Westgate hired Contract Exteriors of Myrtle Beach, LLC
to make changes to rooms that were previously completed by Defendant RNR. An agreement

between two parties to make changes to rooms is not a combination or agreement to commit an

! Plaintiff’s counsel conceded during the hearing that May 7, 2022 was the last day that Plaintiff provided labor or
materials to the Project.

2 Even if Plaintiff provided labor or materials to the property within six months before January 5, 2023, Plaintiff
failed to include the required prayer for relief in the Verified Complaint.
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unlawful act or a lawful action by unlawful means. Therefore, this allegation, when viewed in the
light most favorable to Plaintiff, are insufficient to constitute a cause of action of civil
conspiracy.

Thereafter, in Paragraphs 39, 40, and 41 of the Amended Verified Complaint, Plaintiff
alleges that Westgate and others combined or agreed together to avoid paying a pro rata share, of

‘funds held by Westgate to Plaintiff as required by S.C. Code § 29-5-40. Because Plaintiff’s

mechanic’s lien is dissolved as a result of Plaintiff’s failure to timely file this suit, and failure to

timely file a Lis Pendens, Plaintiff did not have any rights under S.C. Code § 29-5-40. Therefore,

Plaintiff had no right to payment of a pro rata share of funds under § 29-5-40, and no agreement
between Westgate and others could exclude Plaintiff from receipt of a pro rata share of funds it is
not entitled to receive. Therefore, when viewed in the light most favorable to Plaintiff, the
allegations of Paragraphs 39, 40, and 41 do not alleged facts sufficient to constitute a cause of
action of civil conspiracy.

Furthermore, Plaintiff appears to allege that Westgate’s counsel’s letter, and attachments
thereto, dated June 21, 2022, in which Westgate declared Defendant RNR in default under the
Prime Contract for, among other things, failing to pay subcontractors, is evidence of a conspiracy
between Westgate and others. Plaintiff alleges that as of June 21, 2022, Westgate was aware that
RNR owned money to Plaintiff. Plaintiff also alleges that Westgate was aware Plaintiff was
owed money by RNR, because Plaintiff sent a letter dated June 23, 2022 to Westgate. Viewing
these facts in the light most favorable to Plaintiff, these allegations insufficient to constitute a
cause of action of civil conspiracy. Westgate’s counsel’s letter is clearly dated prior to Plaintiff’s
letter, and the allegations fail to identify any agreement between Westgate and any other person

to commit an unlawful act or lawful action by unlawful means.
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For these reasons, Plaintiff’s Fourth Cause of Action, Civil Conspiracy, is hereby
DISMISSED WITHOUT PREJUDICE.

THEREFORE, Having reviewed the Complaint, Amended Complaint, and Plaintiff’s
Memorandum in Opposition to Westgate’s Motion to Dismiss, and heard the arguments of
counsel, this Court concludes that both Plaintiff’s Verified Complaint and Plaintiff’s Verified
Amended Complaint fail to state facts sufficient to constitute a cause of action against Defendant
Westgate, therefore Defendant Westgate’s Motion to Dismiss is hereby GRANTED.

IT IS HEREBY ORDERED that Plaintiff’s claims against Defendant Westgate Myrtle
Beach, LLC a/k/a Westgate Resorts, Ltd. of quantum meruit, unjust enrichment, and civil
conspiracy be DISMISSED WITHOUT PREJUDICE, and the Plaintiff’s mechanic’s lien
enforcement action is DISMISSED WITH PREJUDICE, and Plaintiff’s Mechanic’s Lien

against Westgate’s property is hereby DISSOLVED.

The Honorable William H. Seals Jr.

Presiding Judge for the Fifteenth Judicial Circuit
, 2023
Horry County, South Carolina
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Horry Common Pleas

Case Caption: Paint Design LLC VS Westgate Myrtle Beach LLC , defendant, et al
Case Number: 2023CP2600053

Type: Order/Dismissal

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-06-08 13:12:41 page 7 of 7
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2023CP2600053
Paint Design LLC Westgate Myrtle Beach LLC et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
L___] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

D ACTION DISMISSED (CHECK REASON): D Rule 12(b), SCRCP; D Rule 41(a),

SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled),

D Other
ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP; |:| Bankruptcy;

D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
H Affirmed; D Reversed; D Remanded;

i

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I:] See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

Plaintiff's Motion/Alter and/or Amend is respectfully denied.

Defendant's Motion/Attorney's Fees is granted in the amount of $6,995.00.

ORDER INFORMATION
This order |:| ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 08/15/2023 .

RNR Construction LLC

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Paint Design LLC VS Westgate Myrtle Beach LLC , defendant, et al
Case Number: 2023CP2600053

Type: Order/Electronic Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-08-15 14:21:22  page 3 of 3
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EXHIBIT E





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO. 2023-CP-26-00053

Paint Design, LLC,
Plaintiff,

Vs PLAINTIFF PAINT DESIGN, LLC’S

MOTION TO RECONSIDER

Westgate Myrtle Beach, LLC a/k/a PURSUANT TO RULE 59, SCRCP

Westgate Resorts, Ltd. and RNR
Construction, LLC,

Defendants.

LN N NP7 N W N N T N R A i

Plaintiff, Paint Design, LL.C (hereinafter “Paint Design”), moves the Court pursuant to
Rules 59(e) and 52, SCRCP, for reconsideration of the Court’s Form 4 Order Denying Plaintiff’s
Motion to Alter and/or Amend its Complaint to plead its Quantum Meruit cause of action in the
alternative dated August 15, 2023, Paint Design requests the Court withdraw or vacate the Order

and issue an Order which grants Plaintiff’s Motion to Alter or Amend its pleadings.

Paint Design requests the Court reconsider its Order on the grounds that it believes the
Court overlooked or misapprehended important issues of law and to preserve for appellate review
certain issues raised by Paint Design which the Court’s Order does not address. Elam v. South

Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“A party may wish to file

[a Rule 59(e) motion] when she believes the court has misunderstood, failed to fully consider, or
perhaps failed to rule on an argument or issue, and the party wishes for the court to reconsider or
rule on it. A party must file such a motion when an issue or argument has been raised, but not ruled

on, 1n order to preserve it for appellate review.”).

! Plaintiff incorporates its Memorandum in Support of its Motion to Amend Complaint to plead its Quantum Meruit
cause of action in the alternative as well as transcript of the hearing as part of its Motion to Reconsider pursuant to
Rules 59(e) and 52, SCRCP.
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BACKGROUND

Plaintiff brought this action on January 5, 2023. Plaintiff then filed an Amended Complaint
on March 3, 2023. Defendant Westgate subsequently brought a Motion to Dismiss. In its Motion
to Dismiss, Defendant Westgate argued that Plaintiff’s cause of action for Quantum Meruit must
be dismissed because it was not pled in the alternative. The Motion to Dismiss was heard by the
Honorable William H. Seals, Jr. on May 9, 2023. On June 8, 2023, the Court entered an Order
which dismissed Plaintiff’s Quantum Meruit cause of action against Defendant Westgate without
prejudice.? The Court’s Order based the dismissal of this claim on Defendant’s argument that
Plaintiff did not plead its Quantum Meruit cause of action in the alternative. On May 22, 2023, the
Plaintiff filed a Motion to Amend its Complaint to plead its Quantum Meruit cause of action in the
alternative. On August 14, 2023, the Honorable William H. Seals, Jr. heard Plaintiff’s Motion to
Amend its Complaint to plead its Quantum Meruit cause of action in the alternative and took the
matter under advisement.

On August 15, 2023, the Honorable William H. Seals, Jr. issued a Form 4 Order® denying
Plaintiff’s Motion to Alter and/or Amend its Complaint to plead its Quantum Meruit cause of action

in the alternative.

STANDARD OF REVIEW

% A copy of the Order which dismissed Plaintiff’s Quantum Meruit cause of action against Defendant Westgate without
prejudice, marked Exhibit A, is attached hereto, and incorporated by reference.

> A copy of the Form 4 Order denying Plaintifs Motion to Alter and/or Amend its Complaint to plead tts Quantum

Meruit cause of action in the altemative as instructed by the Court, marked Exhibit B, is attached hercto and
incorporated by reference.

Page 2 of 8
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A party may amend its pleading by leave of court, which shall be freely given when justice
so requires and does not prejudice any other party. Rule 15, SCRCP. Rule 15(a) sets forth the
criteria for amendment of pleadings. In addressing a motion to amend the pleadings, the Court is
required to consider the standard of Rule 15(a) and not its perception of the merits of an amended

claim. Patton v. Miller, 420 S.C. 471, 490, 804 S.E.2d 252, 262 (2017), reh'g denied (Sept. 27,

2017) (citing Tanner v. Florence Cty. Treasurer, 336 S.C. 552, 558-60, 521 S.E.2d 153, 156-57

(1999). "[Rule 15] strongly favors amendments and the court is encouraged to freely grant leave

to amend." Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 286, 607 S.E.2d 711, 717

(Ct. App. 2005). "Rule 15(a) is substantially the same as the Federal Rule, Rule 15(a), SCRCP
notes, and the Supreme Court of the United States has referred to the Rule's 'freely given' provision

as a 'mandate’ that 'is to be heeded." Patton v. Miller, 420 S.C. at 490 (quoting Foman v. Davis,

371 U.S. 178, 182, 83 S.Ct. 227, 230, 9 L.Ed.2d 222, 226 (1962).
ARGUMENT

I. The Court erred to the extent it found that granting Plaintiff’s motion to amend its
Complaint, pursuant to the criteria of Rule 15(a) and the applicable case law,
prejudiced Defendant Westgate.

“The prejudice Rule 15 envisions is a lack of notice that the new issue is going to be tried,

and a lack of opportunity to refute it.” Pool v. Pool, 329 S.C. 324, 328-29 (1998) (citing Soil &

Material Eng’rs. Inc. v. Folly Assocs., 293 S.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987)).

Courts have found that such prejudice exists when a proposed amendment is offered shortly before

or during trial. See Holland ex rel. Knox v. Morbark, Inc., 407 S.C. 227, 754 S.E.2d 714 (Ct. App.

2014); See also Johnson v. Oroweat Foods Co., 785 F.2d 503, 510 (4th Cir. 1986). Otherwise,

amendments should be allowed to promote justice. See generally South Carolina State Highway

Dept. v. Rural Land Co., 250 S.C. 12, 22-23, 156 S.E.2d 333, 338 (1967).
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£500092dIEZ0ZH#ISYD - SYI1d NOWIWOD - AYHOH - WV 2§:L L ¥Z Bny €202 - 3114 ATIVOINOY L33





Westgate has not and cannot establish prejudice under Rule 15, SCRCP, which is its burden

to prove.! See Patton v. Miller, at 493 (holding the circuit court erred in not allowing the

amendment because the record contained no basis for a conclusion the defendants would have
been prejudiced by allowing the amendment). The type of prejudice contemplated by Rule 15,
SCRCP, 1s not that Defendant Westgate must continue to defend a claim with which it disagrees.’

See Patton v. Miller, at 491(“The prejudice contemplated in Rule 15 is not that the non-moving

party is forced to defend the merits of a valid claim™). "Rule 15 prejudice is some result flowing
from the amendment that puts the non-moving party at a disadvantage in defending the merits,
which disadvantage the party would not have faced if the amended claim had been included in the

original pleading or a timely motion to amend." Patton v. Miller, 420 S.C. at 491.

Here, Plaintiff simply seeks to amend its Complaint so that it may plead its Quantum
Meruit cause of action in the alternative as instructed by the Court. This claim was already included
in Plaintiff’s original pleading so Westgate will not suffer any prejudice. Defendant Westgate
claims that it will be prejudiced by having to spend money to defend this cause of action. As set
forth above, this is not the type of prejudice envisioned by Rule 15, SCRCP. Since no prejudice
exists in this case which would preclude the amendment, the Court should have granted the
Plaintiff’s amendment for the reasons set forth above.

Based upon the foregoing reasons, the Court erred in denying the Plaintiff’s motion to

amend its Complaint to the extent it found Defendant Westgate was prejudiced by the proposed

* “The burden is ... on the party opposing the motion to show how it is prejudiced.” Stanley v. Kirkpatrick, 357 S.C.
169, 175, 592 S.E.2d 296, 298 (2004).

* See (Westgate’s Memorandum in Opposition to the Plaintiff’s Notice of Motion and Motion to Amend its Amended
Complaint, p. 4, § 4, last sentence: “Westgate will be prejudiced by the fact that it must that it must spend money to
defend a claim that necessarily fails as a matter of law”). (Emphasis added).
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amendment. Accordingly, the Court should have granted Plaintiff’s motion to amend its Complaint

to plead its Quantum Meruit cause of action in the alternative as instructed by the Court.

1I. The Court erred to the extent it found that the Plaintiff’s cause of action for Quantum
Meruit fails as a matter of law based upon the South Carolina Court of Appeals case

of Nutt Corporation v. Howell Road, LLC, 396 S.C. 323, 721 S.E.2d 447 (Ct. App.
2011).

Westgate further contends that the amendment should not be granted because the Quantum
Meruit claim fails as a matter of law. While it is not appropriate to address the merits of the
Amended Complaint at this time,® the Quantum Meruit claim does not fail as a matter of law.
Westgate’s arguments to this affect attempt to misdirect the Court. Westgate points to the South

Carolina Court of Appeals case of Nutt Corporation v. Howell Road. LLC, 396 S.C. 323, 721

S.E.2d 447 (Ct. App. 2011) for the proposition that since Plaintiff failed to perfect its Mechanic’s
Lien, its equitable claims are barred. This is not the law in South Carolina and the facts Westgate

relies on are distinguishable from the case at hand.

In Nutt Corporation, an engineering company in direct privity with a landowner sought to
place an equitable lien against the landowner’s property for amounts owed to the engineering
company for its services. The Court ultimately held that the engineering company had an adequate

remedy at law against the landowner precluding the equitable lien. The case at hand is factually

distinguishable from the Nutt Corporation case in several respects. First, unlike the engineering

company in Nutt Corporation, Plaintiff is not in direct privity with Westgate. The engineering

company could have pursued a breach of contract action in Nutt Corporation against the landowner

based on their direct privity. Here, no contract existed between Plaintiff and Westgate. The only

¢ See Skydive Myrtle Beach, Inc. v. Horry Cnty., 426 S.C. 175, 183, 826 S.E.2d 585, 589 (2019).
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privity that exists is between Plaintiff and Defendant RNR Construction, LLC and Plaintiff is
pursuing a claim against RNR Construction based on that privity.

Second, in Nutt Corporation, the engineering company did not plead its equitable cause of

action as an alternate remedy to a cause of action at law. Here, Plaintiff has brought the only action
at law available against Defendant RNR Construction, LLC and is seeking to plead its equitable
claim in the alternative. Contrary to Westgate’s contention that an equitable claim cannot be
maintained when an adequate remedy at law is available, the Supreme Court has held that breach

of contract claims and quantum meruit claims can be alternative rather than inconsistent remedies.

See Franke Assocs. by Simmons v. Russell, 295 S.C. 327, 332, 368 S.E.2d 462, 465 (1988);
Earthscapes Unlimited. Inc. v. Ulbrich, 390 S.C. 609, 617, 703 S.E.2d 221, 225 (2010). The Circuit
Court followed this holding in its Order dismissing Plaintiff’s Quantum Meruit Claim without
prejudice, stating “courts allow quantum meruit claims to continue if pled in the alternative to a
claim for breach of contract.” That is precisely what Plaintiff seeks to do in its Amended

Complaint.

Finally, the fact that the claims of the engineering company in Nutt Corporation were

barred by the statute of limitations is distinguishable from failing to perfect a Mechanic’s Lien

foreclosure. Unlike in Nutt Corporation, the statute of limitations is not at issue. While Plaintiff

did miss the filing deadline on its Mechanic’s Lien cause of action, South Carolina law is clear that
“Failure to pursue a mechanic’s lien, however, will not bar an action for quantum meruit recovery
as a matter of law if a plaintiff can otherwise prove circumstances establishing unjust enrichment.”

Columbia Wholesale Co., Inc. v. Scudder May N.V., 312 S.C. 259, 263, 440 S.E.2d 129, 131

(1994). In Columbia Wholesale, the Supreme Court examined cases from across the country

addressing the issue of whether a subcontractor can recover against an owner in quantum meruit.
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The court concluded that the focus is on whether the enrichment to the owner is unjust and found
that failure to pursuc a mechanic’s lien was not a bar to recovery for unjust enrichment. To the

extent Westgate argues that the Court should ignore the law set forth by the Supreme Court in

Columbia Wholesale and instead interpret Nutt Corporation as contrary law and controlling,

Plaintiff points to Art. V § 9 of the Constitution of the State of South Carolina which states that

“The decisions of the Supreme Court shall bind the Court of Appeals as precedents.” S.C. Const.

Art. V, § 9.

Furthermore, the Supreme Court’s holding in Columbia Wholesale is consistent with other

cases in South Carolina such as Franke Assocs. by Simmons v. Russell, 295 S.C. 327, 332, 368

S.E.2d 462, 465 (1988) and Williams Carpet Contractors, Inc. v. Skelly, 400 S.C. 320, 734 S.E.2d

177 177 (Ct. App. 2012). In Franke Assocs., the Supreme Court found that Franke Associates

would be entitled to a quantum meruit recovery despite its failure to timely file and serve notice

of its mechanic’s lien. In Williams Carpet, the Respondent argued that the Appellant should be

barred from recovering under the theory of quantum meruit because Appellant did not pursue a

mechanic’s lien. The Court disagreed. Citing the Supreme Court’s holding in Columbia Wholesale,

the Court of Appeals reiterated that failure to pursue a mechanic’s lien will not bar an action for
quantum meruit recovery as a matter of law if a plaintiff can otherwise prove circumstances

establishing unjust enrichment. Like the Appellant in Williams Carpet, Plaintiff’s failure to

foreclose the mechanic’s lien does not bar it from recovering under its quantum meruit cause of

action.

Based upon the foregoing reasons, the Court erred in denying the Plaintiff’s motion to

amend its Complaint because the Plaintiff’s cause of action for Quantum Meruit does not fail as a

matter of law.
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WHEREFORE, the Plaintiff Paint Design respectfully requests that this Honorable

Court:

a. Reconsider its Order denying the Plaintiff's Motion to Alter and/or Amend its
Complaint;

b. Withdraw and/or vacate its Order in whole or in part;

¢. Issue an Order granting Plaintiff’s Motion to Alter and/or Amend its Complaint; and

d. Consider any other relief that the Court deems just and proper under the circumstances
and facts of this case.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

s/ Howell V. Bellamy. IIl

Howell V. Bellamy, III (SC Bar # 66575)
hbellamyiii@bellamylaw.com

1000 29th Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile

Attorney for Plaintiff
Myrtle Beach, South Carolina

August 24, 2023
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

CIVIL ACTION NO.: 2023-CP-26-00053
Paint Design, LLC,

Plaintiff, PROPOSED ORDER GRANTING
V8. WESTGATE MYRTLE BEACH, LLC
A/K/IA WESTGATE RESORTS, LTD’S

MOTION TO DISMISS
Westgate Myrtle Beach, LL.C a/k/a Westgate

Resorts, Ltd.; and RNR Construction, LLC,

Defendants.

THIS CAUSE having come before the Court on May 9, 2023, before the undersigned
Honorable Judge for the Fifteenth Judicial Circuit, upon Defendant Westgate Myrtle Beach, LLC
a/k/a Westgate Resorts, Ltd.’s (“Westgate™) Motion to Dismiss, Westgate’s Motion is hereby

GRANTED, and Plaintiff’s claims against Westgate are hereby DISMISSED for the reasons

stated herein.

L FACTS ALLEGED BY PLAINTIFF

On or about October 25, 2021, Westgate entered into a general contractor’s agreement
with Defendant RNR Construction, LLC (“RNR”) for the purpose of hiring RNR to furnish
labor, materials, equipment and/or other services for the Hotcl 2™ Floor Room Conversion

project (“Project”). Amended Verified Complaint at 6. On or about October 22, 2021, RNR

entered into a subcontract agreement (“Subcontract”) with the Plaintiff, Id. at 7. Between the
dates of January 18, 2022 through May 7, 2022, the Plaintiff furnished equipment, services and
labor and/or materials which were actually used on the Project. See Id. at 910. On July 8, 2022,
Plaintiff filed a mechanic’s lien on Westgate’s property. See Id. at{14. OnJ anuary 4, 2023,

Plaintiff filed a Lis Pendens with this Court. See Id. at 9.15. On January 5, 2023, Plaintiff filed
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its original Complaint, in which it included quantum meruit and unjust enrichment causes of

action against Westgate. See Verified Complaint. On March 3, 2023, Plaintiff filed its

Amended Verified Complaint, in which it asserted quantum meruit, unjust enrichment,

mechanic’s lien enforcement, and civil conspiracy causes of action against Westgate. Sec

Amended Verified Complaint,

d.

In support of its civil conspiracy cause of action, Plaintiff alleges:

Defendants, Westgate Myrtle Beach, LL.C a/k/a Westgate Resorts, Ltd. and RNR
Construction, LLC, were aware of the outstanding debt owed by RNR Construction, LLC to
Plaintiff in June of 2022 as evidenced by the Defendant Westgate’s Notice of Default and
Demand to Cure letter to Defendant RNR dated June 21, 2022 as well as Plaintiff’s
subsequent Notice letter, pursuant to S.C. Code Ann. § 29-5-40, to the Defendants dated June
23,2022 attached hereto as Exhibits E and B respectively. Id. at §37.

Notwithstanding the above, Defendant Westgate hired another contractor, Contract Exteriors
of Myrtle Beach, LLC, to make changes to the rooms that were previously completed by
Defendant RNR Construction, LLC and had received Certificate of Occupancies (“CO”) by
the City of Myrtle Beach before June 2022. Id. at § 38.

Upon information and belief, in violation of S.C. Code Ann. § 29-5-40, the subcontractors,
United Electric, Trinity Contract Flooring, and Premiere Communications, in concert with
the Defendant Westgate entered in a tacit agreement to come back onto the Project to
perform additional work in order to receive payment for previous work performed on the
Project as shown by subcontractor lien summary spreadsheet listed as Exhibit C and attached
to Exhibit E. Id. at 1 39.

Upon information and belief, Defendant, Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd., along with the following subcontractors, United Electric, Trinity Contract
Flooring, and Premiere Communications, have combined together for the exclusive purpose
of injuring the Plaintiff’s business interest as evidenced by their failure to pay any part of the
Plaintiff’s debt owed under the Mechanics’ liens Statute and the common law. Stated
differently, the Defendant Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd., has
unlawfully paid all of the Project’s retainage of $99,115.09 to United Electric, Trinity
Contract Flooring, and Premiere Communications, while excluding the Plaintiff from any pro
rata payments after having received statutory notice of its debt on June 23, 2022 in
accordance with S.C. Code Ann. § 29-5-40. Id. at 7 40.

As aresult of such overt act and actions as described, the Plaintiff has suffered substantial
damages, including but not limited to, loss of income resulting in the amount of Eighteen
Thousand Nine Hundred Dollars and 00/100ths ($18,900.00) as well as other consequential
damages to be proven trial, together with prejudgment interest, and reasonable attorney’s fees
and costs incurred in this matter. Id. at §41.
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1L CONCLUSIONS OF LAW

a. Plaintiff’s Quantum Meruit and Unjust Enrichment Claims
In South Carolina, quantum meruit and unjust enrichment are the same claims. See Webb

v. First Federal Savings & Loan Ass’n of Anderson, 300 S.C. 507388 S.E.2d 823. 827 (Ct.App.

1989). When there exists a valid and enforceable written contract, a claim for unjust enrichment

and/or quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478, 357 S.E.2d

450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Despite the fact that

a claim for unjust enrichment and/or quantum meruit fail where there exists a valid and
enforceable contract, courts allow quantum meruit claims to continue if plead in the altemative
to a claim for breach of contract. Plaintiff did not plead its quantum meruit and/or unjust
enrichment claims in the alternative, therefore Plaintiffs claims for quantum meruit and unjust
enrichment must be, and are hereby, DISMISSED WITHOUT PREJUDICE.

b. Plaintiff’s Mechanic’s Licn Enforcement Claim

South Carolina Code § 29-5-20, gives subcontractors such as Plaintiff, a mechanic’s lien

on real property. S.C. Code § 29-5-20. To perfect its mechanic’s lien, a subcontractor must fi

le

and serve its lien “within ninety days after it ceases to labor on or furnish labor or materials for

[the] building or structure.” S.C. Code § 29-5-90. Thereafter,

[u]nless a suit for enforcing the

lien is commenced and notice of pendency of the action is filed within six months after the
person desiring to avail himself of it ceases to labor or furnish labor or material for the building

or structure, the lien must be dissolved.” S.C. Code § 29-5-120. The petition shall contain a brief

statement of the contract on which it is founded and of the amount due thereon, with a

description of the premises subject to the lien and all other material facts and circumstances, and
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shall pray that the premises may be sold and the proceeds of the sale applied to the discharge of

the demand. S.C. Code § 29-5-160.

Plaintiff ceased to labor on, or furnish labor or materials to, the Project on May 7, 2022.!
To avoid dissolution of its lien, Plaintiff was required to file a suit and notice of pendency by
November 7, 2022. Plaintiff filed its Lis Pendens on January 4, 2023, and its Verified Complaint
suit on January 5, 2022, more than six months after May 7, 2022. Furthermore, the Verified
Complaint did not include a prayer that the premises be sold and the proceeds of the sale applied
to discharge the demand. Therefore, because Plaintiff failed to file a notice of pendency and a
suit within six months of May 7, 2022, Plaintiff mechanic’s lien is hereby dissolved, and
Plaintiff’s fifth cause of action, Mechanic’s Lien Foreclosure, is hereby DISMISSED WITH
PREJUDICE.?

c. Plaintiff’s Civil Conspiracy Claim Against Westgate
“[A] plaintiff asserting a civil conspiracy claim must establish (1) the combination or

agreement of two or more persons, (2) to commit an unlawful act or a lawful act by unlawful
means, (3) together with the commission of an overt act in furtherance of the agreement, and @

damages proximately resulting to the plaintiff.” Paradis v. Charleston Cnty. Sch. Dist.. 433 S.C.

562, 861 S.E.2d 774 (S.C. 2021).

In the present case, in support of its civil conspiracy claim, Plaintiff sets forth several
allegations. First, Plaintiff alleges that Westgate hired Contract Exteriors of Myrtle Beach, LLC
to make changes to rooms that were previously completed by Defendant RNR. An agreement

between two parties to make changes to rooms is not a combination or agreement to commit an

! Plaintiff's counsel conceded during the hearing that May 7, 2022 was the last day that Plaintiff provided labor or
materials to the Project.

? Even if Plaintiff provided labor or materials to the property within six months before January 5, 2023, Plaintiff
failed to include the required prayer for relief in the Verified Complaint.
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unlawful act or a lawful action by unlawful means. Therefore, this allegation, when viewed in the

light most favorable to Plaintiff, are insufficient to constitute a cause of action of civil

conspiracy.

Thereafter, in Paragraphs 39, 40, and 41 of the Amended Verified Complaint, Plaintiff

alleges that Westgate and others combined or agreed together to avoid paying a pro rata share, of

funds held by Westgate to Plaintiff as required by S.C. Code § 29-5-40. Because Plaintiff's

mechanic’s lien is dissolved as a result of Plaintiff’ s failure to timely file this suit, and failure to

timely file a Lis Pendens, Plaintiff did not have any rights under S.C. Code § 29-5-40. Therefore,

Plamtiff had no right to payment of a pro rata share of funds under § 29-5-40, and no agreement

between Westgate and others could exclude Plaintiff from receipt of a pro rata share of funds it is
not entitled to receive. Therefore, when viewed in the light most favorable to Plaintiff, the
allegations of Paragraphs 39, 40, and 41 do not alleged facts sufficient to constitute a cause of
action of civil conspiracy.

Furthermore, Plaintiff appears to allege that Westgate’s counsel’s letter, and attachments
thereto, dated June 21, 2022, in which Westgate declared Defendant RNR in default under the
Prime Contract for, among other things, failing to pay subcontractors, is evidence of a conspiracy
between Westgate and others. Plaintiff alleges that as of June 21, 2022, Westgate was aware that
RNR owned money to Plaintiff. Plaintiff also alleges that Westgate was aware Plaintiff was
owed money by RNR, because Plajntiff sent a letter dated June 23, 2022 to Westgate. Viewing
these facts in the light most favorable to Plaintiff, these allegations insufficient to constitute a
cause of action of civil conspiracy. Westgate’s counsel’s letter is clearly dated prior to Plaintiff’s

letter, and the allegations fail to identify any agreement between Westgate and any other person

to commit an unlawful act or lawful action by unlawful means.
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For these reasons, Plaintiff’s Fourth Cause of Action, Civil Conspiracy, 1s hereby
DISMISSED WITHOUT PREJUDICE.

THEREFORE, Having reviewed the Complaint, Amended Complaint, and Plaintiff’s
Memorandum in Opposition to Westgate’s Motion to Dismiss, and heard the arguments of
counsel, this Court concludes that both Plaintiff’s Verified Complaint and Plaintiff’s Verified
Amended Complaint fail to state facts sufficient to constitute a cause of action against Defendant
Westgate, therefore Defendant Westgate’s Motion to Dismiss is hereby GRANTED.

IT IS HEREBY ORDERED that Plaintiff’s claims against Defendant Westgate Myrtle
Beach, LLC a/k/a Westgate Resorts, Ltd. of quantum meruit, unjust enrichment, and civil
conspiracy be DISMISSED WITHOUT PREJUDICE, and the Plaintiff’s mechanic’s lien
enforcement action is DISMISSED WITH PREJUDICE, and Plaintiff’s Mechanic’s Lien

against Westgate’s property is hereby DISSOLVED.

The Honorable William H. Seals Jr.

Presiding Judge for the Fifteenth Judicial Circuit
, 2023

Horry County, South Carolina
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Case Caption:
Case Number:

Type:

Horry Common Pleas

Paint Design LLC VS Westgate Myrtle Beach LLC , defendant, et al
2023CP2600053

Order/Dismissal

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-06-08 13:12:41 page 7 of 7
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASENO. 2023CP2600053
Paint Design LLC Westgate Myrtle Beach LLC et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
I:l JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON):[_| Rule 12(b), SCRCP;[ | Rule 41(a)

B

SCRCP (Vol. Nonsuit);[__}Rule 43(k), SCRCP (Settled);
[]other
ACTION STRICKEN (CHECK REASON):[_] Rule 40(j), SCRCP;[ ] Bankruptcy;

D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISFOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; D Reversed; [:l Remanded;
Other

I

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: E] See attached order (formal order to follow) Statement of Judgment
by the Court:

Plaintiff's Motion/Alter and/or Amend is respectfully denied.

Defendant's Motion/Attorney's Fees is granted in the amount of $6,995.00.

ORDER INFORMATION
This orderl:_‘ ends does not end the case. D See Page 2 for additional information,

For Clerk of Court Office Use Only

This judgment was clectronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 08/15/2023 .

RNR Construction LLC

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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EXHIBIT F





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
CIVIL ACTION NO.: 2023-CP-26-00053

Paint Design, LLC,

Plaintiff, ORDER DENYING PLAINTIFF PAINT
vs. DESIGN, LL.C’S NOTICE OF MOTION
AND MOTION TO AMEND ITS

AMENDED COMPLAINT
Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd.; and RNR Construction, LLC,

Defendants.

THIS CAUSE having come before the Court on August 14, 2023, before the
undersigned Honorable Judge for the Fifteenth Judicial Circuit, upon Plaintiff Paint Design,
LLC’s (“Plaintiff”) Notice of Motion and Motion to Amend its Amended Complaint, Plaintiff’s
Motion is hereby DENIED.

L. PROCEDURE HISTORY AND FACTS ALLEGED BY PLAINTIFF

On January 5, 2023, Plaintiff filed a Verified Complaint in this civil action. On February
1, 2023, Defendant Westgate Myrtle Beach, LLC (Westgate”) filed a Motion to Dismiss. On
March 3, 2023, Plaintiff filed an Amended Verified Complaint. The pertinent allegations of
Plaintiff’s Amended Verified Complaint are as follows. On or about October 25, 2021, Westgate
entered into a general contractor’s agreement with Defendant RNR Construction, LLC (“RNR”)
for the purpose of hiring RNR to furnish labor, materials, equipment and/or other services for the

Hotel 2™ Floor Room Conversion project (“Project”). Amended Verified Complaint at § 6. On or

about October 22, 2021, RNR entered into a subcontract agreement (“Subcontract”) with the
Plaintiff. Id. at § 7. A true and accurate copy of the subcontract agreement 1s attached hereto as

Exhibit A and incorporated herein by reference. Id. Between the dates of January 18, 2022
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through May 7, 2022, the Plaintiff furnished equipment, services labor and/or materials which
were actually used on the Project. See Id. at J 10. On July 8, 2022, Plaintiff filed a mechanic’s
lien on Westgate’s property. See Id. at  14. On January 4, 2023, Plaintiff filed a Lis Pendens
with this Court. See Id. at  15.

In its Amended Verified Complaint, Plaintiff asserted, among other claims, quantum
meruit, unjust enrichment, and mechanic’s lien foreclosure causes of action against Westgate, as
well as a breach of contract cause of action against Defendant RNR Construction, LLC. See

Amended Verified Complaint. On March 29, 2023, Westgate filed a Motion to Dismiss all

Plaintiff’s claims against Westgate. See Motion to Dismiss. Westgate’s Motion to Dismiss was

heard by the Honorable William H. Seals Jr. on May 9, 2023. On May 10, 2023, this Court

issued an Order granting Westgate’s Motion to Dismiss. See Form 4 Order. On June 8, 2023,

this Court entered a more detailed Order granting Westgate’s Motion to Dismiss. Prior to
1ssuance of this Court’s Order granting Defendant Westgate’s Motion to Dismiss, on May 22,
2023, Plaintiff filed a Motion to Reconsider Pursuant to Rules 52 and 59 of the South Carolina
Rules of Civil Procedure. This Court denied Plaintiff’s Motion to Reconsider. On May 22, 2023,
Plaintiff also filed Plaintiff’s Notice of Motion and Motion to Amend its Amended Complaint
(“MFLTA”). In its MFLTA, Plaintiff sought to amend its complaint again to include a single
claim against Defendant Westgate on a quantum meruit/unjust enrichment theory. This Court
heard arguments on the MFLTA on August 14, 2023. On August 15, 2023, this Court issued a
Form 4 Order denying Plaintiff’s MFLTA.

II. STANDARD, ANALYSIS, AND CONCLUSIONS OF LAW

The standard that this Court must consider when determining whether to grant a motion

for leave to amend a complaint, is that amendment should be allowed “when justice so requires
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and does not prejudice any other party.” (emphasis added.) South Carolina Rules of Civil

Procedure, Rule 15. This Court concludes that justice does not require that Plaintiff be granted

leave to amend its Amended Complaint to include a quantum meruit cause of action against
Defendant Westgate.
In South Carolina, quantum meruit and unjust enrichment are the same claims. See Webb

v. First Federal Savings & Loan Ass’n of Anderson, 300 S.C. 507388 S.E.2d 823, 827 (Ct.App.

1989). When there exists a valid and enforceable written contract, a claim for unjust

enrichment/quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478, 357

S.E.2d 450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Despite the
fact that a claim for unjust enrichment/quantum meruit fails where there exists a valid and
enforceable contract, some courts have allowed unjust enrichment/quantum meruit claims to
continue if plead in the alternative to a claim for breach of contract.

Rule 8 of the South Carolina Rules of Civil Procedure states in pertinent part, “[r]elief in

the alternative or of several different types may be demanded.” SCRCP, Rule 8. Pleading a claim

for quantum meruit relief in the alternative to a breach of contract claim requires more than simply
using the words “in the alternative.” Several cases have allowed breach of contract and quantum

meruit as alternative claims. For example, in Harmon & Bore, Inc. v Jenkins, the court held that

the Plaintiff need not elect between a remedy under quantum meruit or express contract because
“[t]he two actions are included[,] because of an obvious uncertainty...as to which cause of action
Harmon would be able to prove or recover on” and further stating that, “[t]he plaintiff may be
required to elect between causes of action prior to trial if the complaint states distinct causes which
are so inherently repugnant that the assertion of one necessarily constitutes an eclection and

precludes an assertion of the other. See Harmon & Bore, Inc. v Jenkins, 282 S.C. 189, 198, 318
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S.E.2d 371, 376 (Ct. App. 1984) (intemal citations omitted) (emphasis added).

Similarly, in H.G. Hall Const. Co. v. J.E.P. Enterprises, the court held that, “in cases where

the complaint states different causes of action, but only one recovery is sought, and the causes are
so stated because of an uncertainty as to which the evidence may establish or on which it may

appear that plaintiff is entitled to recover, no election is required.” H.G. Hall Const. Co. v. J.LE.P.

Enterprises, 283 S.C. 196, 321 S.E.2d 267 (Ct. App. 1984). The Court of Appeals in both Hall

and Harmon, make clear that alternative claims are allowed when there is “uncertainty as to which
[remedy] the evidence may establish[,]” and that where one claim is repugnant to the existence of
an alternative claim, facts must be plead showing there is an “uncertainty as to which cause of
action [Plaintiff] would be able to prove or recover on..”

Through its Motion, Memorandum of Law and at the hearing, Plaintiff argued that South
Carolina law requires the court to grant its Motion because Defendant Westgate would not be
prejudiced, and that courts allow pleading quantum meruit claims to breach of contract claims in
the alternative. Plaintiff also argued that its breach of contract cause of action is related to a contract
with Defendant RNR, not with Defendant Westgate, therefore seeking a remedy in quantum meruit
against Defendant Westgate is permissible.

On the other hand, Defendant Westgate, through its Memorandum of Law and at the
hearing, argued that it would be prejudiced, and that justice does not require that Plaintiff’s Motion
be granted because Plaintiff cannot plead an unjust enrichment/quantum meruit claim in the
alternative because the claim is repugnant to Plaintiff’s breach of contract claim, and allowing the
amendment is futile.

The cases allowing unjust enrichment/quantum meruit causes of action to proceed in the

alternative to a breach of contract cause of action are distinguishable from the present case. In
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support of Plaintiff’s argument that courts allow quantum meruit claims to proceed in the

alternative to breach of contract claims, Plaintiff cites Williams Carpet Contractors, Inc. v. Skelly,

400 S.C. 320, 734 S.E.2d 177 177 (Ct. App. 2012). In Williams Carpet, Plaintiff plead breach of

contract and quantum meruit, but Plaintiff dismissed its breach of contract cause of action after

Jury selection. Id. This Court finds that Williams Carpet is both instructive and distinguishable

from the present case. The Court of Appeals noted in Williams Carpet that “"[1]f the tasks the

plaintiff is seeking compensation for under a quantum meruit theory are encompassed within
the terms of an express contract which has not been abandoned or rescinded, the plaintiff
may not recover under quantum meruit." Id. In this case, Plaintiff is seeking the same recovery
under its breach of contract cause of action as it attempts to seek under a quantum meruit cause of
action against Westgate. Therefore, Plaintiff clearly asserts that it is seeking compensation under
a quantum meruit theory that is encompassed within the terms of an express contract which has
not been abandoned or rescinded. As a result, the law is clear that Plaintiff cannot recover in
quantum meruit.

Willams® Carpet is distinguishable from the present case because,

Williams Carpet abandoned its breach of contract claim without any objection from Skelly

and instead proceeded only under the quantum meruit theory. The jury never

considered whether Skelly and Williams Carpet formed a contract. Because a finding was

never made on whether there was an express contract, Williams Carpet could pursue

recovery under quantum meruit. Id.

In this case, Plaintiff has not abandoned its breach of contract claim, and Defendant
Westgate has repeatedly raised the existence of an express contract as a defense to a quantum
meruit claim. Additionally, Plaintiff, in its Verified Amended Complaint, swore to the existence

of a written contract, and swore that a true and accurate copy of the written contract is attached to

the Verified Amended Complaint as an exhibit. A written contract between Plaintiff and
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Defendant RNR is attached to the Verified Amended Complaint. Defendant RNR, the party
against which the existence of the written contract is plead, has failed to file a responsive pleading,
and by default has admitted to the allegations of Plaintiff’s Verified Amended Complaint. Plaintiff
is bound by the sworn allegations included in its Verified Amended Complaint, including its sworn
allegation of the existence of a written contract. On the other hand, Plaintiff has not alleged any
facts showing, or from which this Court could infer, that the existence of an express written
contract is in question. When there exists a valid and enforceable written contract, a claim for

unjust enrichment/quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478,

357 S.E.2d 450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Therefore,

there is no uncertainty in this case that Plaintiff and Defendant RNR entered into an express written
contract relating to the work Plaintiff performed on the Project, under which Plaintiff has a remedy.
As a result, the law is clear that Plaintiff cannot assert an alternative claim in unjust
enrichment/quantum meruit, because the existence of an express contract is repugnant to an unjust
enrichment/quantum meruit cause of action.

Because an unjust enrichment/quantum meruit cause of action would fail as a matter of
law, justice does not require the court to allow Plaintiff to amend its complaint to add an unjust
enrichment/quantum meruit cause of action, because doing so would be futile. Therefore, for the
reasons stated above, Plaintiff’s Notice of Motion and Motion to Amended its Amended
Complaint is hereby DENIED.

THEREFORE, having reviewed the Verified Complaint, Amended Verified Complaint,
and the parties’ Memorandum in Support and in Opposition to Plaintiff’s Notice of Motion and

Motion to Amend its Amended Complaint, as well as other filings in this case, and having heard
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASENO. 2023CP2600053
Paint Design LLC Westgate Myrtle Beach LLC et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [ ] Rule 41(a),

SCRCP (Vol. Nonsuit); I:] Rule 43(k), SCRCP (Settled);

D Other
ACTION STRICKEN (CHECK REASON): l:] Rule 40(j), SCRCP; D Bankruptcy;

D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [] Reversed; [ ]Remanded;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [:I See attached order (formal order to follow)|v| Statement of Judgment
by the Court:

After very careful and deliberate consideration, Judge Seals is hereby denying the
Paint Design LLC’s Motion to Reconsider that was filed on October 5, 2023.

ORDER INFORMATION
This order I:] ends does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/03/2024 .

RNR Construction LLC
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EXHIBIT H





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2023-CP-26-00053
)
Paint Design, LLC, )
)
Plaintiff, )
)
Ve % PLAINTIFF PAINT DESIGN, LLC’S
MOTION TO RECONSIDER
Westgate Myrtle Beach, LLC a/k/a )
Westgate Resorts, Ltd. and RNR ) PURSUANT TO RULES 52 AND 59, SCRCFP
Construction, LLC, )
)
Defendants. )
)

Plaintiff, Paint Design, LLC (hereinafter “Paint Design”), moves the Court pursuant to
Rule 59(e), SCRCP, for reconsideration of the Court’s Order Denying Plaintiff’s Motion to Alter
and/or Amend its Complaint to plead its Quantum Meruit cause of action in the alternative dated
August 15,2023, Paint Design requests the Court withdraw or vacate the Order and issue an Order
which grants Plaintiff’s Motion to Alter or Amend its pleadings.

Paint Design requests the Court reconsider its Order on the grounds that it believes the
Court overlooked or misapprehended important issues of law and to preserve for appellate review

certain issues raised by Paint Design which the Court’s Order does not address. Elam v. South

Carolina Dept, of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“A party may wish to file
[a Rule 59(e) motion] when she believes the court has misunderstood, failed to fully consider, or
perhaps failed to rule on an argument or issue, and the party wishes for the court to reconsider or

rule on it. A party must file such a motion when an issue or argument has been raised, but not ruled

on, in order to preserve it for appellate review.”).

! Plaintiff incorporates its Motion, its Second Amended Complaint, and its Memorandum in Support of its Motion to
Amend Complaint to plead its Quantum Meruit cause of action in the alternative as well as transcript of the hearing
as part of its Motion to Reconsider pursuant to Rules 59(e), SCRCP.

Page 1 of 12
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BACKGROUND

Plaintiff brought this action on January 5, 2023. Plaintiff then filed an Amended Complaint
on March 3, 2023. Defendant Westgate subsequently brought a Motion to Dismiss. In its Motion
to Dismiss, Defendant Westgate argued that Plaintiff’s cause of action for Quantum Meruit must
be dismissed because it was not pled in the alternative. The Motion to Dismiss was heard by the
Honorable William H. Seals, Jr. on May 9, 2023. On June 8, 2023, the Court entered an Order
which dismissed Plaintiff’s Quantum Meruit cause of action against Defendant Westgate without
prejudice.” The Court’s Order based the dismissal of this claim on Defendant’s argument that
Plaintiff did not plead its Quantum Meruit cause of action in the alternative. On May 22, 2023,
Plaintiff filed a Motion to Amend its Complaint to plead its Quantum Meruit cause of action in the
alternative.> On August 14, 2023, the Honorable William H. Seals, Jr. heard Plaintiff’s Motion to
Amend its Complaint to plead its Quantum Meruit cause of action in the alternative and took the
matter under advisement.

On August 15, 2023, the Honorable William H. Seals, Jr. issued a Form 4 Order denying
Plaintiff’s Motion to Alter and/or Amend its Complaint to plead its Quantum Meruit cause of action
in the alternative. On September 27, 2023, the Court issued a formal Order denying Plaintiff’s

Motion to Alter and/or Amend its Complaint to plead its Quantum Meruit cause of action.

STANDARD OF REVIEW

A party may amend its pleading by leave of court, which shall be freely given when justice

so requires and does not prejudice any other party. Rule 15, SCRCP. Rule 15(a) sets forth the

2 A copy of the Order which dismissed Plaintiffs Quantum Meruit cause of action against Defendant Westgate without
prejudice, marked Exhibit A. is attached hereto, and incorporated by reference.

> See proposed Second Amended Complaint, pp. 7-11, 9 25 through 31 attached hereto as Exhibit B and incorporated
by reference.

Page 2 of 12
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criteria for amendment of pleadings. In addressing a motion to amend the pleadings, the Court is

required to consider the standard of Rule 15(a) and not its perception of the merits of an amended

claim. Patton v. Miller, 420 S.C. 471, 490, 804 S.E.2d 252, 262 (2017), reh’g denied (Sept. 27,

2017) (citing Tanner v. Florence Cty. Treasurer, 336 S.C. 552, 558-60, 521 S.E.2d 153, 156-57

(1999). "[Rule 15] strongly favors amendments and the court is encouraged to freely grant leave

to amend." Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 286, 607 S.E.2d 711, 717

(Ct. App. 2005). "Rule 15(a) is substantially the same as the Federal Rule, Rule 15(a), SCRCP
notes, and the Supreme Court of the United States has referred to the Rule's 'freely given' provision

as a 'mandate' that 'is to be heeded." Patton v. Miller, 420 S.C. at 490 (quoting Foman v. Davis,

371 U.S. 178, 182, 83 S.Ct. 227, 230, 9 L.Ed.2d 222, 226 (1962).
ARGUMENT

I. The Court erred to the extent it found that granting Plaintiff’s motion to amend its

Complaint, pursuant to the criteria of Rule 15(a) and the applicable casc law,
prejudiced Defendant Westgate.

“The prejudice Rule 15 envisions is a lack of notice that the new issue is going to be tried,

and a lack of opportunity to refute it.” Pool v. Pool, 329 S.C. 324, 328-29 (1998) (citing Soil &

- Material Eng’rs, Inc, v. Folly Assocs., 293 S.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987)).
Courts have found that such prejudice exists when a proposed amendment is offered shortly before

or during trial. See Holland ex rel. Knox v. Morbark, Inc., 407 S.C. 227, 754 S.E.2d 714 (Ct. App.

2014); sec also Johnson v. Oroweat Foods Co., 785 F.2d 503, 510 (4th Cir. 1986). Otherwise,

amendments should be allowed to promote justice. See generally South Carolina State Highway

Dept. v. Rural Land Co., 250 S.C. 12, 22-23, 156 S.E.2d 333, 338 (1967).

2

Page 3 of 12
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Westgate has not and cannot establish prejudice under Rule 15, SCRCP, which is its burden

to prove.* See Patton v. Miller, at 493 (holding the circuit court erred in not allowing the
amendment because the record contained no basis for a conclusion the defendants would have
been prejudiced by allowing the amendment). The type of prejudice contemplated by Rule 15,

SCRCEP, is not that Defendant Westgate must continue to defend a claim with which it disagrees.’

See Patton v. Miller, at 491 (“The prejudice contemplated in Rule 15 is not that the non-moving
party is forced to defend the merits of a valid claim”). "Rule 15 prejudice is some result flowing
from the amendment that puts the non-moving party at a disadvantage in defending the merits,
which disadvantage the party would not have faced if the amended claim had been included in the

original pleading or a timely motion to amend." Patton v. Miller, 420 S.C. at 491. Here, Plaintiff

sumply seeks to amend its Complaint so that it may plead its Quantum Meruit cause of action in
the alternative as instructed by the Court. This claim was already included in Plaintiff’s original
pleading so Westgate will not suffer any prejudice. Defendant Westgate claims that it will be
prejudiced by having to spend money to defend this cause of action. As set forth above, this is not
the type of prejudice envisioned by Rule 15, SCRCP. Since no prejudice exists in this case which
would preclude the amendment, the Court should have granted the Plaintiff’s amendment for the
reasons set forth above.

Furthermore, the Court’s Order did not analyze whether Defendant Westgate would be

prejudiced by the amendment. In Patton v. Miller, 420 S.C. 471, 804 S.E.2d 252 (2017), a similar

4 “The burden is ... on the party opposing the motion to show how it is prejudiced.” Stanley v. Kirkpatrick, 357 S.C.
169, 175, 592 S.E.2d 296, 298 (2004).

* See (Westgate’s Memorandum in Opposition to the Plaintiffs Notice of Motion and Motion to Amend its Amended

Complaint, p. 4, 4, last sentence: “Westgate will be prejudiced by the fact that it must spend money to defend a claim
that necessarily fails as a matter of law”). (Emphasis added).

Page 4 of 12
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matter was addressed, and the Supreme Court analyzed the trial court’s decision to deny a Motion

to Amend. In its opinion, the Supreme Court explained:

In this case, the circuit court never considered Rule 15(a). While we have
consistently held that a circuit court's ruling on a Rule 15 motion to amend is within
its discretion, a court's failure to exercise its discretion is itself an abuse of
discretion. State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 707, 708 (2015) (quoting
Samples v. Mitchell, 329 S.C. 105, 114, 495 S.E.2d 213, 218 (Ct. App. 1997)).
Under Rule 15(a), the circuit court should have considered whether the defendants

were prejudiced by the amendment, or whether there was some other substantial
reason to deny it. Id. at 262.

Similarly, in this case, the Court has not conducted an analysis under Rule 15(a) to
determine whether Defendant Westgate is prejudiced by the Amendment. This may be due to the
fact that in its Memorandum in Opposition to Plaintiff’s Previous Motion to Reconsider, Defendant
Westgate conceded that it would not suffer any prejudice from the amendment. Just as in Patton,
the record contains no basis for a finding of prejudice under Rule 15(a) because Defendant
Westgate has conceded the issue and this Court has not conducted a prejudice analysis. See Id. The
Supreme Court in Patton ultimately held that “Because the record contains no basis for a
conclusion the defendants would have been prejudiced by allowing Patton to amend her complaint,
we find the circuit court erred in not allowing the amendment.” Id. at 263. Similarly, in this matter,
the Court erred in not allowing Plaintiff’s amendment.

Based upon the foregoing reasons, the Court erred in denying the Plaintiff’s motion to
amend its Complaint to the extent it found Defendant Westgate was prejudiced by the proposed
amendment. Accordingly, the Court should have granted Plaintiff’s motion to amend its Complaint

to plead its Quantum Meruit cause of action in the alternative as instructed by the Court.

Page 5 of 12
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IL The Court erred in finding that Plaintiff’s cause of action for Quantum Meruit fails
as a matter of law and that the Amendment is futile.

While it is not appropriate to address the merits of the Amended Complaint at this time,°
the Quantum Meruit claim does not fail as a matter of law. The Court’s findings to this effect do
not accurately interpret the law in South Carolina. The facts and law that the Court rely upon are
distinguishable from the case at hand and incongruous with the law as set forth by the Supreme
Court of South Carolina.

The Supreme Court has held that breach of contract claims and quantum meruit claims can

be alternative rather than inconsistent remedies. See Franke Assocs. by Simmons v. Russell, 295

S.C. 327,332,368 S.E.2d 462, 465 (1988); Earthscapes Unlimited. Inc, v. Ulbrich, 390 S.C. 609,

617, 703 SE.2d 221, 225 (2010). The Circuit Court followed this holding in its Order
(Exhibit A) dismissing Plaintiff’s Quantum Meruit Claim without prejudice, stating “courts allow
quantum meruit claims to continue if pled in the alternative to a claim for breach of contract.” That
is precisely what Plaintiff seeks to do in its Amended Complaint.

Since Westgate has conceded it would not suffer prejudice, the only basis to deny the
amendment would be if the amendment is clearly futile. It is not.

In rare cases a frial court may deny a motion to amend if the amendment would be clearly

futile. Skydive Myrtle Beach, Inc. v. Horry Cnty., 426 S.C. 175, 182, 826 S.E.2d 585, 589 (2019).

1f a proposed amendment is not clearly futile, then denial of leave to amend is improper. Id.
The Court’s Order states that pleading a claim for quantum meruit relief in the alternative
to a breach of contract claim and/or a mechanic’s lien enforcement action requires more than

simply using the words “in the alternative,” and that it requires pleading inconsistent facts resulting

§ See Skydive Myrtle Beach, Inc, v. Horry Cnty., 426 S.C. 175, 183, 826 S.E.2d 585, 589 (2019).
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from Plaintiff’s uncertainty about what evidence will prove. These assertions are not supported by
South Carolina rules, statutes, or case law. Instead, Rule 8, SCRCP plainly states that relief in the
alternative or of several different types may be demanded. The Rule requires nothing more. To
deny Plaintiff any recovery against Defendant Westgate based on the manner in which Plaintiff
pleads “in the alternative” is contrary to South Carolina law. The South Carolina Supreme Court
has stated “The ... Rules reject the approach that pleading is a game of skill in which one misstep

by counsel may be decisive to the outcome and accept the principle that the purpose of pleading is

to facilitate a proper decision on the merits.” Patton v. Miller, 420 S.C. 471, 493, 804 S.E.2d 252,
263 (2017).

Furthermore, in each case cited by the Court’s Order, the contract which exists to
potentially preclude the quantum meruit recovery exists between the plaintiff and that specific
defendant. That is not the case here. There exists no contract between Plaintiff and Defendant
Westgate. The Court’s Order holds that since a contract exists between Plaintiff and Defendant
RNR Construction, Westgate is insulated from any remedy against it for the enrichment it has

unjustly received. This is contrary to South Carolina law. See Franke Assocs. by Simmons V.

Russell, 295 S.C. 327, 332, 368 S.E.2d 462, 465 (1988); Earthscapes Unlimited. Inc. v. Ulbrich,

390 S.C. 609, 617, 703 S.E.2d 221, 225 (2010); Williams Carpet Contractors, Inc. v. Skelly, 400

S5.C. 320,734 S.E.2d 177 177 (Ct. App. 2012); Gillins v. Celadon Trucking Servs., Inc., No. 2:16-

CV-00795-DCN, 2016 WL 4455018 (D.S.C. Aug. 24, 2016) (finding that Defendant’s argument
that a claim of breach of contract and a claim for quantum meruit, or unjust enrichment, are

mutually exclusive of one another is without merit); Cap. Corp. of Am., Inc. v. Teays River Invs.,

LLC, No. CV 6:11-2796-HMH, 2012 WL 13006190 (D.S.C. Feb. 1, 2012) (“Defendant maintains

that it is undisputed that a contract existed among the parties, and therefore, Plaintiffs are unable
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to plead unjust enrichment as an alternative theory of relief. South Carolina courts, however, have
expressly rejected this proposition, holding that plaintiffs may pursue a claim for unjust enrichment

notwithstanding the existence of a contract between parties.”).” In JASDIP Properties SC. LLC v.

Estate of Richardson, 395 S.C. 633, 720 S.E.2d 485 (Ct. App. 2011), the Court of Appeals held
that “a breach of contract claim and quantum meruit claim can be alternative rather than
inconsistent remedies” Id. at 488. This Court’s holdings, instead, are more akin to the Dissent in
JASDIP. The existence of a contract with RNR Construction cannot preclude an equitable remedy
against Westgate when Westgate has also been unjustly enriched by Plaintiff to Plaintiff’s
detriment.

The only way that Westgate could show that a quantum meruit claim against Westgate
would be futile? is if Westgate could show that it had paid its general contractor, RNR Construction,
in full. This is the only way by which Plaintiff could not pursue legal or equitable recourse against
Westgate. There is no evidence in the record to support this and therefore, the Amendment is not

clearly futile. Justice requires Plaintiff be granted leave to amend.

III. ~ The Court erred in its interpretation and reliance upon a Court of Appeals Opinion
contrary to Supreme Court Opinions.

The Court’s Order relies upon the Court of Appeals Opinion of Williams Carpet

Contractors, Inc. v. Skelly, 400 S.C. 320, 734 S.E.2d 177 (Ct. App. 2012) to support its refusal to

allow Plaintiff to plead quantum meruit in the alternative to breach of contract. To the extent that

7 Attached hereto as Exhibit C and incorporated herein by reference is a Table comparing and contrasting cases cited
by Defendant Westgate and Plaintiff in these proceedings which show support in South Carolina case law for Plaintiff
to pursue its recovery against Defendant Westgate through Quantum Meruit.

® See Columbia Wholesale Co. v. Scudder May N.V., 312 S.C. 259, 262-63, 440 S.E2d 129, 131 (1994) (“Courts
addressing a claim of unjust enrichment by a subcontractor against a property owner have typically denied recovery
where the owner in fact paid on its contract with the general contractor”).
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this Court found that its citation to Williams Carpet supports its holding, Plaintiff respectfully asks

the Court to reconsider as the Court’s interpretation and reliance upon Williams Carpet® in this

matter is inconsistent with the unanimous decisions of the Supreme Court to the extent that it
would exclude a quantum meruit cause of action which is pled in the alternative to a breach of
contract action. It is well established that “The decisions of the Supreme Court bind the Court of

Appeals as precedents.” Daniels v. City of Goose Creek, 314 S.C. 494, 501, 431 S.E.2d 256, 260

(1993); S.C. Const. Art. V, § 9. The Court of Appeals nor the Circuit Court can modify or limit

established Supreme Court Opinions. See Id.

The Court’s interpretation and reliance upon Williams Carpet contradicts the Supreme

Court Opinions of Columbia Wholsale Co.. Inc. v. Scudder May N.V., 312 S.C. 259, 440 S.E.2d

129 (1994); Franke Assocs. by Simmons v. Russell, 295 S.C. 327, 368 S.E.2d 462 (1988); and

Earthscapes Unlimited, Inc. v. Ulbrich, 390 S.C. 609, 703 S.E.2d 221 (2010).

In Columbia Wholesale, the Supreme Court examined cases from across the country

addressing the issue of whether a subcontractor can recover against an owner in quantum meruit.
The Court concluded simply that “Courts addressing the issue whether a subcontractor can recover
against an owner in quantum meruit focus on whether the enrichment to the owner is unjust.”

Columbia Wholesale Co., Inc., 440 S.E.2d at 130. In the matter at hand, the enrichment to the

owner is clearly unjust.

 However, “[ilf the tasks the plaintiff is seeking compensation for under a quantum meruit theory are encompassed
within the terms of an express contract which has not been abandoned or rescinded, the plaintiff may not recover
under quantun meruit.” Swanson, 350 S.C. at 122, 564 S.E.2d at 120.” Williams Carpet Contractors, Inc. v. Skelly,
4005.C. 320,328,734 S.E.2d 177, 181 (Ct. App. 2012). Swanson is a Court of Appeals Opinion. Compare, “Johnston
v. Brown, 290 S.C. 141, 148, 348 S.E.2d 391, 395 (Ct.App.1986), rev'd on other grounds, 292 S.C. 478, 357 S.E.2d
450 (1987) (While a recovery may be had in quantum meruit for services Sully performed under an express contract,
the plaintiff's recovery is limited to the amount the parties agreed should be paid for the services.” (citations

omitted), quoting from Williams Carpet Contractors. Inc. v. Skelly, 400 S.C. 320, 328-29, 734 S.E.2d 177, 182 (Ct.
App. 2012).
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In Franke Assocs. the Supreme Court held that the Plaintiff could proceed on its causes of
action for breach of contract and quantum meruit and should not have been forced to elect between
these theories of recovery because the claims were alternative rather than inconsistent remedies.

Franke Assocs. by Simmons, 368 S.E.2d at 465. In analyzing the Supreme Court’s Opinion in

Franke Assocs., the United States District Court in Arkansas stated, “There is no inherent

inconsistency in alleging alternative claims of breach of contract and quantum meruit under the

same factual circumstances.” Pioneer Civ. Constr., LLC v. Ingevity Arkansas, LLC, No. 1:22-CV-

1034,2023 WL 2353146 (W.D. Ark. Mar. 3, 2023) (citing Franke Assocs. by Simmons, 368 S.E.2d

at 464-65). “That Defendants will not be able to recover under both this claim and their alleged
breach of contract claim does not make their pleading of both claims impermissible.” Id.

In Earthscapes Unlimited, Inc. v. Ulbrich, 390 S.C. 609, 617, 703 S.E.2d 221, 225 (2010),

the Supreme Court affirmed the Circuit Cowrt’s decision to award damages under the theory of
quantum meruit even though the Circuit Court had found there was a contract between the parties.
The Supreme Court held, “While the circuit court did find there was a contract between the two
parties in this action, it never awarded damages because of a breach of that contract. Rather the
circuit court chose the theory of quantum meruit as an alternate remedy.” Id.

To the extent the Court’s Order ignores the law set forth by the unanimous decisions of

Supreme Court cited above and instead interprets Williams Carpet as contrary law and controlling,
this Court has erred. As Chief Justice Toal states in her treatise on South Carolina appellate
practice, “the Court of Appeals is an error-correction court, whereas the Supreme Court is a law-
giving court. The decisions of the Supreme Court bind the Court of Appeals.” Toal, Vafai &
Muckenfuss, Appellate Practice in South Carolina, at 12 (2d ed.2002). See also S.C. Const., art.

V. § 9 (establishing the jurisdiction of the court of appeals and explaining the binding effect of
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supreme court opinions); Daniels v. City of Goose Creek, 314 S.C. 494, 498, 431 S.E.2d 256, 260
(Ct.App.2003) (holding that any modification of supreme court case law must be undertaken by
the supreme court).

It 1s also important to note that Paint Design (“subcontractor”) and Westgate (“Owner”) in

the case at hand are not in direct privity like the parties in_Williams Carpet 400 S.C. at 324, 734

S.E.2d at 179 (“Williams Carpet sued Ruonala and Company, Skelly, and M.S. Industries for
breach of contract, quantum meruit, negligent misrepresentation, and violations of the Unfair Trade
Practices Act. At trial, just after the selection of the jury, Williams Carpet dismissed its breach of

contract claim, without objection™).

Iv. The Court erred in requiring Plaintiff to proceed only on its breach of contract action
rather than permitting an election of remedies at the time of trial.

The Court’s Order requires Plaintiff to elect, prior to the submission of the case to the jury,
between the remedies for breach of contract and quantum meruit. This is clear error in
contradiction of the Supreme Court Opinion of Franke Assocs. (“Next, appellant argues that the
trial court erred by requiring them to elect, prior to the submission of the case to the jury, between

the remedies for breach of contract and quantum meruit. We agree.”) Franke Assocs. by Simmons,

368 S.E.2d at 463. “If a party pleads different causes of action but seeks only one recovery, he

need not elect between causes of action.” Id. at 464.

WHEREFORE, the Plaintiff Paint Design respectfully requests that this Honorable Court:

a. Reconsider its Order denying the Plaintiff’s Motion to Alter and/or Amend its
Complaint;

b. Withdraw and/or vacate its Order in whole or in part;

c. If this court should find that Williams Carpet Contractors, Inc. v. Skelly, 400 S.C.

320, 734 S.E.2d 177 177 (Ct. App. 2012) is on point, however, the Plaintiff would
respectfully ask the Court to conclude that that decision is inconsistent with prior
decisions of the Supreme Court to the extent that it would peimit a landowner, who
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has been unjustly enriched, not to pay a non-privity subcontractor under quantum
meruit, where the general contractor has failed to pay the subcontractor and now
is in default. Of course, the decisions of the Supreme Court bind this Court as
precedents. S.C. Const. Art. V. § 9. Thus, any modification or limiting of the
supreme court’s unanimous decisions in the cases of Franke Assocs. by Simmons,

Earthscapes Unlimited, Inc., and Columbia Wholsale Co.. Inc. must be done by the
Supreme Court;

d. Issue an Order granting Plaintiff’s Motion to Alter and/or Amend its Complaint;
and
e. Consider any other relief that the Court deems just and proper under the

circumstances and facts of this case.

BELLAMY, RUTENBERT, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

18/ Howell V Bellamy, IIT

Howell V. Bellamy, III (SC Bar # 66575)
hbellamyiii@bellamylaw.com

1000 29™ Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile

Attorney for Plaintiff

Myrtle Beach, South Carolina
October 5, 2023
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
CIVIL ACTION NO.: 2023-CP-26-00053
Paint Design, LLC,
Plaintiff, PROPOSED ORDER GRANTING
vs.

WESTGATE MYRTLE BEACH, LLC
A/K/A WESTGATE RESORTS, LTD’S

MOTION TO DISMISS
Westgate Myrtle Beach, LLC a/k/a Westgate

Resorts, Ltd.; and RNR Construction, LLC,

Defendants.

THIS CAUSE having come before the Court on May 9, 2023, before the undersigned
Honorable Judge for the Fifteenth Judicial Circuit, upon Defendant Westgate Myrtle Beach, LLC
a/k/a Westgate Resorts, Ltd.’s (“Westgate”) Motion to Dismiss, Westgate’s Motion is hereby

GRANTED, and Plaintiff’s claims against Westgate are hereby DISMISSED for the reasons

stated herein.
1 FACTS ALLEGED BY PLAINTIFF

On or about October 25, 2021, Westgate entered into a general contractor’s agreement
with Defendant RNR Construction, LLC (“RNR”) for the purpose of hiring RNR to furnish
labor, materials, equipment and/or other services for the Hotel 2™ Floor Room Conversion

project (“Project”). Amended Verified Complaint at {.6. On or about October 22, 2021, RNR

entered into a subcontract agreement (“Subcontract”) with the Plaintiff. Id, at 17. Between the
dates of January 18, 2022 through May 7, 2022, the Plaintiff furnished equipment, services and
labor and/or materials which were actually used on the Project. See Id. at910. On July 8, 2022,
Plaintiff filed a mechanic’s lien on Westgate’s property. See Id. at{14. OnJ anuary 4, 2023,

Plaintiff filed a Lis Pendens with this Court. See Id. at 115. OnJanuary 5, 2023, Plaintiff filed
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its original Complaint, in which it included quantum meruit and unjust enrichment causes of

action against Westgate. Sec Verified Complaint. On March 3, 2023, Plaintiff filed its

Amended Verificd Complaint, in which it asserted quantum meruit, unjust enrichment,

mechanic’s lien enforcement, and civil conspiracy causes of action against Westgate. See

Amended Verified Complaint.

In support of its civil conspiracy cause of action, Plaintiff alleges:

a. Defendants, Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd. and RNR
Construction, LLC, were aware of the outstanding debt owed by RNR Construction, LLC to
Plaintiff in June of 2022 as evidenced by the Defendant Westgate’s Notice of Default and
Demand to Cure letter to Defendant RNR dated June 21, 2022 as well as Plaintiff’s
subsequent Notice letter, pursuant to S.C. Code Ann. § 29-5-40, to the Defendants dated June
23, 2022 attached hereto as Exhibits E and B respectively. Id. at § 37.

b. Notwithstanding the above, Defendant Westgate hired another contractor, Contract Exteriors
of Myrtle Beach, LLC, to make changes to the rooms that were previously completed by
Defendant RNR Construction, LLC and had received Certificate of Occupancies (“CO”) by
the City of Myrtle Beach before June 2022. 1d. at  38.
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c. Upon information and belief, in violation of S.C. Code Ann. § 29-5-40, the subcontractors,
United Electric, Trinity Contract Flooring, and Premiere Communications, in concert with
the Defendant Westgate entered in a tacit agreement to come back onto the Project to
perfor additional work in order to receive payment for previous work performed on the

Project as shown by subcontractor lien summary spreadsheet listed as Exhibit C and attached
to Exhibit E. Id. at 1 39.

d. Upon information and belief, Defendant, Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd., along with the following subcontractors, United Electric, Trinity Contract
Flooring, and Premiere Communications, have combined together for the exclusive purpose
of injuring the Plaintiff’s business interest as evidenced by their failure to pay any part of the
Plaintiff’s debt owed under the Mechanics’ liens Statute and the common law. Stated
differently, the Defendant Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd., has
unlawfully paid all of the Project’s retainage of $99,115.09 to United Electric, Trinity
Contract Flooring, and Premiere Communications, while excluding the Plaintiff from any pro
rata payments after having received statutory notice of its debt on June 23, 2022 in
accordance with S.C. Code Ann. § 29-5-40. Id. at 7 40.

e. Asaresult of such overt act and actions as described, the Plaintiff has suffered substantial
damagcs, including but not limited to, loss of income resulting in the amount of Eighteen
Thousand Nine Hundred Dollars and 00/100ths ($18,900.00) as well as other consequential

damages to be proven trial, together with prejudgment interest, and reasonable attorney’s fees
and costs incurred in this matter. Id. at §41.





IL CONCLUSIONS OF LAW

a. Plaintiff’s Quantum Meruit and Unjust Enrichment Claims
In South Carolina, quantum meruit and unjust enrichment are the same claims. See Webb

v. First Federal Savings & Loan Ass’n of Anderson, 300 S.C. 507388 S.E.2d 823. 827 (Ct.App.

1989). When there exists a valid and enforceable written contract, a claim for unjust enrichment

and/or quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478,357 S.E.2d

450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1 942). Despite the fact that

a claim for unjust enrichment and/or quantum meruit fail where there exists a valid and
enforceable contract, courts allow quantum meruit claims to continue if plead in the alternative
to a claim for breach of contract. Plaintiff did not plead its quantum meruit and/or unjust
enrichment claims in the alternative, therefore Plaintiff's claims for quantum meruit and unjust
enrichment must be, and are hereby, DISMISSED WITHOUT PREJUDICE,
b. Plaintiff’s Mechanic’s Licn Enforcement Claim
South Carolina Code § 29-5-20, gives subcontractors such as Plaintiff, a mechanic’s lien

on real property. S.C. Code § 29-5-20. To perfect its mechanic’s lien, a subcontractor must file

and serve its lien “within ninety days after it ceases to labor on or furnish labor or materials for

[the] building or structure.” S.C. Code § 29-5-90. Thereafter, “[u]nless a suit for enforcing the

lien is commenced and notice of pendency of the action is filed within six months after the
person desiring to avail himself of it ceases to labor or furnish labor or material for the building

or structure, the lien must be dissolved.” S.C. Code § 29-5-120. The petition shall contain a bricf

statement of the contract on which it is founded and of the amount due thereon, with a

description of the premises subject to the lien and all other material facts and circumstances, and






shall pray that the premises may be sold and the proceeds of the sale applied to the discharge of

the demand. S.C. Code § 29-5-160.

Plaintiff ceased to labor on, or furnish labor or materials to, the Project on May 7, 2022.!
To avoid dissolution of its lien, Plaintiff was required to file a suit and notice of pendency by
November 7, 2022. Plaintiff filed its Lis Pendens on J anuary 4, 2023, aud its Verified Complaint
suit on January 5, 2022, more than six months after May 7, 2022. Furthermore, the Verified
Complaint did not include a prayer that the premises be sold and the proceeds of the sale applied
to discharge the demand. Therefore, because Plaintiff failed to file a notice of pendency and a
suit within six months of May 7, 2022, Plaintiff mechanic’s lien is hereby dissolved, and
Plaintiff’s fifth cause of action, Mechanic’s Lien Foreclosure, is hereby DISMISSED WITH
PREJUDICE.?

¢. Plaintiff’s Civil Conspiracy Claim Against Westgate
“[Al] plaintiff asserting a civil conspiracy claim must establish (1) the combination or

agreement of two or more persons, (2) to commit an unlawful act or a lawful act by unlawful
means, (3) together with the commission of an overt act in furtherance of the agreement, and (4)

damages proximately resulting to the plaintiff.” Paradis v. Charleston Cnty. Sch. Dist., 433 S.C.

562, 861 S.E.2d 774 (S.C. 2021).

In the present case, in support of its civil conspiracy claim, Plaintiff sets forth several
allegations. First, Plaintiff alleges that Westgate hired Contract Exteriors of Myrtle Beach, LLC
to make changes to rooms that were previously completed by Defendant RNR. An agreement

between two parties to make changes to rooms is not a combination or agreement to commit an

! Plaintiff’s counsel conceded during the hearing that May 7, 2022 was the last day that Plaintiff provided labor or
materials to the Project.

* Even if Plaintiff provided labor or materials to the property within six months before January 5, 2023, Plaintiff
failed to include the required prayer for relief in the Verified Complaint,
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unlawful act or a Jawful action by unlawful means. Therefore, this allegation, when viewed in the
light most favorable to Plaintiff, are insufficient to constitute a cause of action of civil
conspiracy.

Thereafter, in Paragraphs 39, 40, and 41 of the Amended Verified Complaint, Plaintiff

alleges that Westgate and others combined or agreed together to avoid paying a pro rata share, of

funds held by Westgate to Plaintiff as required by S.C. Code § 29-5-40. Because Plaintiff's
mechanic’s lien is dissolved as a result of Plaintiff's failure to timely file this suit, and failure to

timely file a Lis Pendens, Plaintiff did not have any rights under S.C. Code § 29-5-40. Therefore,

Plaintiff had no right to payment of a pro rata share of funds under § 29-5-40, and no agreement
between Westgate and others could exclude Plaintiff from receipt of a pro rata share of funds it is

not entitled to receive. Therefore, when viewed in the light most favorable to Plaintiff, the

allegations of Paragraphs 39, 40, and 41 do not alleged facts sufficient to constitute a cause of

action of civil conspiracy.

Furthetmore, Plaintiff appears to allege that Westgate’s counsel’s letter, and attachments
thereto, dated June 21,2022, in which Westgate declared Defendant RNR in default under the

Prime Contract for, among other things, failing to pay subcontractors, is evidence of a conspiracy

between Westgate and others. Plaintiff alleges that as of June 21,2022, Westgate was aware that

RNR owned money to Plaintiff. Plaintiff also alleges that Westgate was aware Plaintiff was
owed money by RNR, because Plaintiff sent a letter dated June 23, 2022 to Westgate. Viewing

these facts in the light most favorable to Plaintiff, these allegations insufficient to constitute a

cause of action of civil conspiracy. Westgate’s counsel’s letter is clearly dated prior to Plaintiff’s

letter, and the allegations fail to identify any agreement between Westgate and any other person

to commit an unlawful act or lawful action by unlawful meauns.
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For these reasons, Plaintiff’s Fourth Cause of Action, Civil Conspiracy, 1s hereby
DISMISSED WITHOUT PREJUDICE.

THEREFORE, Having reviewed the Complaint, Amended Complaint, and Plaintiff's
Memorandum in Opposition to Westgate’s Motion to Dismiss, and heard the arguments of
counsel, this Court concludes that both Plaintiff’s Verified Complaint and Plaintiff’s Verified
Amended Complaint fail to state facts sufficient to constitute a cause of action against Defendant
Westgate, therefore Defendant Westgate’s Motion to Dismiss is hereby GRANTED.

IT IS HEREBY ORDERED that Plaintiff’s claims against Defendant Westgate Myrtle
Beach, LLC a/k/a Westgate Resorts, Ltd. of quantum meruit, unjust enrichment, and civil
conspiracy be DISMISSED WITHOUT PREJ UDICE, and the Plaintiff’s mechanic’s lien
enforcement action is DISMISSED WITH PREJ UDICE, and Plaintiff’s Mechanic’s Lien

against Westgate’s property is hereby DISSOLVED.

The Honorable William H. Seals Jr.

Presiding Judge for the Fifteenth Judicial Circuit
, 2023

Horry County, South Carolina
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IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO. 2023-CP-26-00053

Paint Design, LLC,
Plaintiff,

vs. SECOND AMENDED COMPLAINT

AGAINST DEFENDANTS WESTGATE
MYRTLE BEACH, LLC a/k/ia WESTGATE
RESORTS, LTD. and
RNR CONSTRUCTION, LL.C

Westgate Myrtle Beach, LLC a/k/a
Westgate Resorts, Ltd. and RNR
Construction, LLC,

)
)
)
)
)
)
) PLAINTIFE PAINT DESIGN, LLC’S
)
)
)
)
)
)
Defendants. )
)

The Plaintiff Paint Design, LLC, by and through its undersigned attorneys, complaining of

the above-captioned Defendants herein, would respectfully allege and show unto this Honorable

Court as follows:

JURISDICTION, PARTIES, AND VENUE

The Plaintiff, Paint Design, LLC (“Paint Design”), is a limited Liability company organized
and existing under the laws of the State of South Carolina and having its principal place of
business in Hony County, South Carolina and doing business in Hory County, South
Carolina as a paint and interior design contractor.

Upon information and belief, the Defendant Westgate Myrtle Beach, LLC (“Westgate” or
“Defendant”), is a limited liability company organized and existing under the laws of the
State of Florida and doing business in Horry County, South Carolina as a timeshare resort
company.

Upon information and belief, the Defendant Westgate Resorts, Ltd., is a limited partnership
organized and cxisting under the laws of the State of Florida and doing business in Horry

County, South Carolina as a timeshare resort company.
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Upon information and belief, the Defendant, RNR Construction, LLC, is a limited liability
company organized and existing under the laws of the State of North Carolina and doing
business in Horry County, South Carolina as a general contractor.

This Honorable Court has jurisdiction over these parties and the subject matter, and venue

is proper in Horry County, South Carolina.

FACTUALALLEGATIONS AS TO ALL DEFENDANTS

On or about October 25, 2021, Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
(“Project Owner” or “Westgate”) entered a prime confract with Defendant RNR
Construction, LLC (“General Contractor” or “RNR Construction™) for the purpose of
hiring said general contractor to furnish labor, materials, equipment and/or other services
to the project.

On or about October 22, 2021, Defendant RNR Construction entered a subcontract with
the Plaintiff Paint Design as permitted by the Project Owner Westgatc. Specifically, Paint
Design agreed to furnish labor, materials, equipment and/or other services to the project in
consideration for the sum of One Hundred Twenty-Six Thousand Nine Hundred Dollars
and 00/100ths ($126,900.00). In accordance with the above, Paint Dcsign was entitled to
be paid within ten (10) days following general contractor’s receipt of its request for
payment on or before 25" of each calendar month. A true and accurate copy of the
subcontract agreement is attached hereto as Exhibit A and is incorporated herein by
reference.

Pursuant to the subcontract agreement with Defendant RNR Construction, Paint Design

agreed to provide the following scope of work which included:

(a) Paint 24 rooms on the 2° floor being converted to guest Toonis;
(b) Texture walls of 24 rooms on the 2°¢ floor being converted to guest rooms;
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10.

1L

12.

(c) Paint 8 rooms between the 3* and 6™ floors being converted to guest roons;
and

(d) Texture walls of 8 rooms between the 3* and 6™ floors being converted to
gucest rooms.

At all times pertinent hereto, the Defendant Westgate had actual knowledge of the
improvements being made to the project property by Paint Design, its a gents, employees,
and representatives, and consented to such improvements being made pursuant to the terms
of the subcontract between the Plaintiff and Defendant RNR Construction. At no time did
Defendant Westgate object to Paint Design’s scope of work under Exhibit A.

Between the dates of January 18, 2022, through May 7, 2022, Paint Desi gn at the special
insistence and request of the Defendant RNR Construction and including the project owner,
fumnished equipment, services and labor and/or materials for painting which were actually
used in the construction, alteration of improvements of a structure situated on, or otherwise
improving the real property described in Paragraph 8 of the Second Amended Complaint.
On June 23, 2022, Paint Design provided notice to Defendant Westgate with respect to the
equipment, services, and labor and/or materials furnished by it including their reasonable
value in the principal amount of Seventy-Six Thousand Nine Hundred Dollars and
00/100ths ($76,900.00). Paint Design’s letter to Defendant Westgate placing them on
notice is attached hercto as Exhibit B and incorporated herein by reference.

The record indicates that Paint Desi gn’s notice, mechanic’s lien, , and certificate were filed
on July 8, 2022, in Lien Book 284, at page 1382 in the Office of the Register of Deeds for
Horry County, South Carolina, and subsequently filed an Amended Notice and Certificate
of Mechanics Lien in Lien Book 284, at page 1678 in the Office of the Register of Deeds

for Horry County, South Carolina, on July 19, 2022, being within ninety (90) days of the
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13.

last performance of services and/or delivery of labor and/or materials. True and accurate
copies of the Notice and Certificate of Mechanics Lien and the Amended Notice and

Certificate of Mechanics Lien are attached hereto as Exhibit C-1 and C-2 and are

incorporated herein by reference. However, Paint Design’s enforcement action is time
barred because it failed to foreclose the lien within six months after it had ceased to furnish
labor and materials to the project on May 7, 2022.

Considering the above, Paint Design has abandoned its mechanic’s lien foreclosure action
in favor of pursuing its quantum meruit claim against Westgate. “Some courts addressin J4
quasi-contractual claims have leld a subcontractor's failure to [perfect] the statutory
remedy of « mechanic’s lien precludes a finding the envichment is unjust.” Columbia

Wholesale Co., 312 S.C. at 263, 440 S.E.2d at 131 (citing Lyan v. Miller Lumber Co., 146

Ga.App. 230, 246 S.E.2d 137 (1978); Pay-N—Taket, Inc. v. Crooks, 259 Jowa 719, 145

N.W.2d 621 (1966); Crockett, 455 S.W.2d at 810). “Other courts have allowed recovery
in quantum meruit even where a mechanic’s lien was not pursued.” Id. (citing United

States v. Ins. Co. of N. Am,, 695 F.2d 455 (10th Cir.1982) (applying New Mexico law); G

& G Lange Brunner, Inc. v. Davis Constr. Co., 21 Ohio Misc.2d 11, 488 N.E.2d 506 (Ohio

Munic.Ct.1984)). The South Carolina Supreme Court has determined, “Failure to pursue
a mechanic's lien, however, will not bar an action for quantum meruit recovery as a
matter of laow if a plaintiff can otherwise prove circumstances establishing unjust

enrichment.” Id. at 263, 440 S.E.2d at 131-32 (citing Gee v. Eberle, 279 Pa. Super. 101,

420 A.2d 1050 (1980); Costanzo, 453 P.2d at 529 (finding the failure to file mechanic's

lien did not bar recovery for unjust enrichment when owner paid no one)). (Emphasis

added).
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14.

15.

16.

Here, Paint Design’s failure to perfect its mechanic’s lien in this situation does not bar its

action for quantum meruit against Westgate. See Franke Assocs. by Simmons v. Russell,

295 S.C. 327, 332, 368 S.E.2d 462, 465 (1988) (The Supreme Court found that Franke
Associates would be entitled to a quantum meruit recovery despite its failure to foreclose
the lien within six months after it ceased to furnish labor and materials to the project).

Additionally, “[a] breach of contract claim and quantum meruit claim can be alternative

rather than inconsistent remedies.” JASDIP Props. SC, LLC v. Estate of Richardson, 395

8.C. 633, 639, 720 S.E.2d 485, 488 (Ct.App.2011) (citing Franke Assocs. by Simmons v.

Russcll, 295 S.C. 327, 332, 368 S.E.2d 462, 465 (1988)). In Earthscapes Unlimited, Inc.,
390 S.C. at 617,703 S.E.2d at 225, the supreme court affirmed the circuit court's decision
to award damages under the theory of quantum meruit even though the circuit court had
found a contract between the parties. The supreme court found, “While the circnit court
did find there was a contract between the two parties in this action, it never awarded
damages because of a breach of that contract. Rather, the circuit court chose the theory
of quantum meruit as an alternate remedy.”” Id. at 617 n. 4, 703 S.E.2d at 225 n. 4.

Notwithstanding, Paint Design is seeking damages under its quantum meruit claim and not
its  breach of subcontract action against RNR Construction, which action will be

abandoned or withdrawn in the near future. See Strickland v. Coastal Design Assocs.,

294 S.C. 421, 424, 365 S.E.2d 226, 228 (Ct.App.1987) (“The law is well settled in this
nation that where an express contract has been rescinded or abandoned, one fumishing
labor or materials in part performance may recover in quantum meruit unless the original

contract remains in force.”); Johnston v. Brown, 290 S.C. 141, 148, 348 S.E.2d 391, 395

(Ct.App.1986), rev'd on other grounds, 292 S.C. 478, 357 S.E.2d 450 (1987) (“While a
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17.

18.

19.

20.

recovery may be had in quantum meruit for services fully performed under an express
contract, the plaintiff's recovery is limited to the amount the parties agreed should be paid
for the services.” (Emphasis added).

South Carolina Case law bars recovery under both theories. Here, Paint Design can elect
to abandon and/or withdraw its breach of subcontract claim against Defendant RNR
construction, who is currently in default; and just proceed under the quanfum meruit action
against Defendant Westgate. Accordingly, Paint Design’s breach of subcontract claim
against the Defendant RNR construction does not bar Paint Design's recovery under a

quantum meruit against the Defendant Westgate.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract against Defendant RNR Construction, LLC)

That the foregoing allegations are incorporated herein by reference as if fully repeated
verbatim herein.

Defendant, RNR Construction, contracted with and hired Paint Design for the purpose of
performing and providing certain equipment, services, labor and/or materials for the
construction, erection, or alteration of improvements on the aforesaid real property that is
located at 415 South Ocean Boulevard, Myrtle Beach, South Carolina, containing 6.08
acres or 265,043 square feet of land on Block 18 of Yaupon Circle Section of Myrtle Beach,

South Carolina, and whose legal description is more particularly described as TMS# 181-

14-02-010.

Paint Design completed the requested interior painting work as described above in a

workmanlike manner and in accordance with the subcontractor’s contract documents

provided by Defendant RNR Construction.
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21.

22.

23,

24.

Paint Design has performed all terms and conditions therein by timely furnishing the
services, equipment, and labor and materials in accordance with the subcontract agreement
of the parties. However, Defendant RNR Construction has failed to pay the final amounts
duc and owing to Paint Design under Exhibit A.

Defendant RNR Construction has breached the terms of the original subcontract by
refusing to pay what is now due and owing for the unpaid balance to Paint Design in the
principal amount of Eighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00).
Paint Design is entitled to a judgment against the Defendant, RNR Construction, for the
unpaid balance in the principal amount of Eighteen Thousand Nine Hundred Dollars and
00/100ths ($18,900.00) together with both contract and prejudgment interest, costs, as
allowed by law, and reasonable attorney fees incurred in the prosecution of this action.
Moreover, the Paint Design contends it is also entitled to recover incidental and/or
consequential damages in this matter including, but not limited to, the damages incurred
by it for principal office expenses, including the compensation of personnel stationed there,
for losses of financing, business and reputation, and loss of profits including anticipated
profits arising directly from the loss of other construction jobs due to lack of capital. In
support of the above, Paint Design can: (a) demonstrate the Defendant RNR Construction
was on notice of the circumstances giving rise to the above damages at the time of the
subcontract, (b) demonstrate the above damages were reasonably foreseeable at the time

of the subcontract, and (3) prove, by the preponderance of the evidence, the amount of the

above damages.

FOR A SECOUND CAUSE OF ACTION
{Quantum Meruit against Defendant Westgate Myrtle Beach, LI.C
a/k/a Westgate Resorts, Ltd.)
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25.

That the foregoing allegations are incorporated herein by reference as if fully repeated

verbatim herein.

“[QJuantum meruit, quasi-contract, and implied by law contract are equivalent terms for

an equitable remedy.” QHG of Lake City, Inc. v. McCutcheon, 360 S.C. 196, 202, 600

S.E.2d 105, 108 (Ct.App.2004) (citations and internal quotation marks omitted) (alteration
by court). “The terms ‘restitution’ and ‘unjust enrichment’ are modern designations for the

older doctrine of quasi-contracts.” Gllis v. Smith Grading & Paviné, Inc., 294 S.C. 470,

473,366 S.E.2d 12, 14 (Ct.App.1988).

A breach of contract claim and quantum meruit claim can be alternative rather than

Inconsistent remedies. Frauke Assocs. by Simmons v. Russell, 295 S.C. 327, 332, 368

S.E.2d 462, 465 (1988). In Earthscapes Unlimited, Inc. v. Ulbrich, 390 S.C. 609, 617, 703

S.E.2d 221, 225 (2010), the supreme court affirmed the circuit court's decision to award
damages under the theory of quantum meruit even though the circuit had found there was
a contract between the parties. The supreme court found, “While the circuit court did find
there was a contract between the two parties in this action, it never awarded damages
because of a breach of that contract. Rather, the circuit court chose the theory of quantum
meruit as an alternate remedy.” Id. at 617 n. 4,703 SE.2dat 225 n. 4.

To prevail on a quantum meruit claim, a plaintiff must establish (1) he conferred a benefit
upon the defendant; (2) the defendant realized that benefit; and (3) retention of the benefit
by the defendant under the circumstances make it inequitable for the defendant to retain it

without paying its value. Earthscapes Unlimited. Inc. v. Ulbrich, 390 S.C. 609, 616-17,

703 S.E.2d 221, 225 (2010) (providing the requirements).

Page 8 of 11

URREAPSEORERSED S SEFIH N RUNRR BRI VNG §28 SN B0 8T I A NPIVONSFNT3





29.

30.

31.

In the present case, Paint Desigu conferred a benefit on Westgate’s property, including, but
not limited to: (a) painting and texturing walls of 24 rooms on the 2" floor being converted
to guest rooms; and (b) painting and texturing walls of 8 rooms between the 3™ and 6t
floors being converted to guest rooms. Westgate has realized and benefited financially from
the painting and texturing work performed by Paint Design. Finally, it is extremely unjust
for Westgate to retain the benefits provided by Paint Design without paying for a fair and
reasonable value therefore. By reason of the foregoing, Paint Design has been damaged in
the sum of no less than Eighteen Thousand Nine Hundred Dollars and 00/100ths
($18,900.00).

“Courts addressing a claim of unjust enrichment by a subcontractor against a property
owner have typically denied recovery where the owner in fact paid on its contract with the

general contractor.” Columbia Wholesale Co. v. Scudder May N.V., 312 S.C. 259, 262~

63, 440 S.E.2d 129, 131 (1994) (citing Cohen v. Delmar Drive-in Theatre, Inc., 84 A.2d

597 (Del.Super.Ct.1951); Guldberg v. Greenfield, 259 Towa 873, 146 N.W.2d 298 (Towa

1966); Crockett v. Brady, 455 S.W.2d 807 (Tex.Civ.App.1970)) (comparing Costanzo v.

Stewart, 9 Ariz.App. 430, 453 P.2d 526 (1969) (allowing recovery for unjust enrichment
when owner assured subcontractor money was escrowed to pay for job and owner did not
pay general contractor)).

Here, upon information and belief, Westgate had not paid the total contract amount owed
to the Defendant RNR Construction prior to receiving notice from Paint Design’s legal

counscl as shown by Exhibits B and D. Further, Westgate had failed to pay Paint Design

its pro rata share of the retainage being held by it as shown on the spreadsheet attached as

Exhibit C to the Defendant’s notice of Default and Demand to Cure Letter sent to
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Defendant RNR Construction. Stated differently, upon information and belief, all
retainage under the prime contract had not been paid to the other subcontractors as
identified on the spreadsheet (Exhibit C) prior to Paint Design filing this lawsuit on
January 5, 2023 Accordingly, for these reasons, the Westgate has been unjustly enriched
and Paint Design is entitled to a judgment against Westgate for the unpaid balance in the
principal amount of Bighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00),
together with prejudgment interest, costs, as allowed by law, including reasonable attorney
fees incurred in the prosecution of this action under the equitable theory of Quantum

Meruit.

WHERETFORE, having fully set forth its Second Amended Complaint, the Plaintiff Paint

Design prays as follows:

A. For a judgment under the First Cause of Action for Breach of Subcontract Action
against Defendant RNR Construction, LLC for the unpaid balance in the principal
sum of Eighteen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00),
together with contract and prejudgment interest, and reasonable attorney’s fees and

costs incurred in this matter as allowed to recover by the prevailing party under the
terms of the subcontract between the parties;

B. In the alternative, for a judgment under the Second Cause of Action for Quantum
Meruit against Defendant Westgate for the unpaid balance in the principal sum of
Eightcen Thousand Nine Hundred Dollars and 00/100ths ($18,900.00), together
with prejudgment interest, and reasonable attorney’s fees and costs incurred in this
matter;

C. For trial by jury on all issues so triable: and

D.

For such other and further relief as this Court may deem just and proper.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

s/ Howell V. Bellamy, IIT
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Myrtle Beach, South Carolina

May 15, 2023

Howell V. Bellamy, I1I (SC Bar # 66575)
hbellamylii@bellamylaw.com

1000 29th Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile

Attorney for Plaintiff
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This Subcantract is subject to and wholly governed by the terms and condions indicated bcluw- cattonsand any

1.

" provtﬂons of- thi Agreement with ruspect ‘to the-Work to. be performed and furnished by the Subcontractor
heteiinder-are: Inbended to'be and shall'be in addition to ‘and notin.substitution for any of the terms and

pc_rforn_nnce of the work _and _ln eomplkance ln every request with (l] all applicable local, federal and state law.

(please Inttial each page & sign on the \ast page)

eclfl
The:Sobcontractor shall perform all workin accordance with the current-drawings, sp
other decumenis{ndicated on Page 1 of this document and these Terms and Conditione (collecﬁ;ﬂy::rfer;eoit‘:
as *Contract Documents”). in the event that nio contract documents are-set forth, the workistobe p :he
accordance with these terms and conditions and in a first class, workman!tke mannef,. cons\v:nnLMth
construction practices-prevalling in the aren of the project.
1.1 Notwithstanding anything to the contrary {n this Agrccmmt. the pmvmom of the cnntrnctdocurncnts
- ‘are-{ntended to dafine, but not limit the Work to be performed. The tasks, drawings and specifications

* Included lin the Agreement sre scope documents, which do not necessarily Indicate or describe all of the

woik required (or the complete arnid full performance of the Work. 1f a conflict occurs between Project

documents and Aeld conditons, the more oherous takes precedence. Where there is ambiguity, the

Contract Documents shall take precedence and the more onerous shall take precedence.1.2 ftshall be

the responsibility'of the Subcontractor, prior to the commerncement of It ‘work to verify. withRand R

Construction’ Pm}ect Managcr that its fleld personnel arein possession of the most current Contract

Documhents.. -
With: rspect tothe Work to be performed and furnished by the Subcontractor hereunder, the Subcontractor
agives o -be bound to.R and R Construction. Inc. d/bfa-R and R Construction (bereinafter “R'and R
Construction® 6r "Contractor” or "R and'R Construction”) by cach and al of the terras and provislons of the
General Contract between Owner and R.and R Construction and the other contract documents, and to assume
mmrd Contncmr all of the dutics, obligatdons and responsibltities that Contractor by those rontract
‘documents: xs$umes towird the Owner, and the Subcontractor dgrees further that Contractor shall have the
same’ ﬂghts and remédies.as, agatnst the, Subcontractor as the Owner under the térms and provisions of the
! nd;the other contract documerits has agalnst Contractor with the same force and effect as
- uty obligition, responsiblltty, right or remedy were set forth herein tn full. The terms and
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pmixions of gi_ne Gcnerul Contract-and the other contract documents, This Subcontract Agreement, the)en
provls!ous of ‘th Guneral ‘Contract and the other contract documents are (ntended to supplement andmo
: nd shall, where ‘posstble, be thus interpreted. If, however, any provision of this(Q>
men lrreconcllably conﬂlcts with a proviston ofthe Gencral Contract and the ‘other contra
mvlsion lm s&ng the greater duty or obllgadon on the Subcontractor shall: govem

£6¢

ishall labor. materfals, supervision and items required for the proper and complet





SUBLONTBACT TERMS & (ONRITIONS
(please initial ench page & sign on tie last page)

* 7" hereby acknowledges that it relies on the payment from the Qwrer to Rand R Construction for payment o its
. "wak. . .
). ‘Ranid R Gonstruction may withhold payment because of (1) defective work not remedied, (If) claims filed. or
4 "'n's‘ohable evidence or probable flling of claims by third parties, (111] feflure of Subcontractor to make payment

) ,_-'pr,_operl‘y;tp Sub-subcontractors and/or Suppliers, (IV) reasonable evidence the work cannot be completed for
", the unpald balance of the Subcontrict améint, (V) fallure to malntain the schedule, (VI) persistent falure by

uBchntractorto carry out the work In accordance with the Contract Dacuments, (ViI) offsets or back charges

othier Subcontract or Piirchase Order tssued by R and R Construction to Subcontractor, or

other. coRduct by Subcontractor which jnterferes with R and R Construction or its subcontractors
‘Brocead snd/ot complete the Project.
ie Subcontractor shall be llable for any damages Incurred by R and R Construction as a consequence of the
fallure by Subcol I to comply with this Subcontract, Including Raind R Construction' attorney's fees and

cantractor shall Riinish al‘léhqﬁr‘d@'zwings and submittals necessary for the performance of the work.
m-_g__;};_gﬂgidc‘rnri!ﬂc‘n’ﬁqn. LT '

beontracthr.tha u@;@fi’@daﬁilnﬁlnilnmrﬁhq of the {ollawing types of coverage and limits of

Lisbility (CGL) ¢ovérage with limits of Insurance of notless than $1,000,000 cach
000:Annual Aggregate. g '

ntalns a Gencral Aggregate Limit, such General Aggregate shall apply separately to

WTitten onISOOccurrcnce {orm CG 00.01 1093 or a substitute form providing
versge ahd shall cover itabllity arising from piemises, operations, independent contractors,
cooipleted-operations, and personal and advertising injury.

YK ROHO G ©5% BN SER 08T B XFNINGF 3313

. ©)Contractor, wncrandallothgrpardcs who Contractor Is'required to name as additional insureds by any

. cluded as trisureds'on the CGL, using150 Additlonal Insured Endorsement CG 20 10 11 85
roviding ﬂ.; ntor bl‘__g__adc':r' cp\?elf'tigc to the additional Insureds, The coverage provided
dsunder the policy. tssued to the Subcontractor shall.be at least as broad as the
th S\ébc_’p‘nt;:-‘a‘c'tgg’;uﬂdgr the policy. :Coverage for the additional Insureds shall apply as

il nglnsuhncebefore any otherdnsurance or sclf-Insurance, tncluding any

€ PROvIdEd o theiadditonil ssureds.. -
verige for ttse! andall 3ﬂdmona] Insureds for the durationof the

0 rdge for ftselfand cach'additional Insurcd for atleast 3 yea

rs

000062956 20642895 S KN

‘need t?c-___x(jamcd ;ars_addltional {nsured on your COI.

al

achaccldent.
risl '287"@}!7{6?-5“ owned, leased, hired and non-





(Plesse inttial cach page 8 sigrion the last page)
) b)v_:Wb_c-rc applicable, U.s. Longshore and #

arbor warkers Compensation Act Endors'emem-shnll be attached w
-dhe policy. L
3pplicable, the Maritime Covera

shall not

' Walver.of Sis rogation .
. Subcuntmcmr walves afl rig}

 certificate of innirg

2 copy of the Additisica) t};ggred_shdm%emen; that [s part of the
Y. These certificates and the Instrance

natbe cance arallowed to expire

agalnstﬁ_uy‘a»hd.al'lld_alms;_‘
lnmrﬁ*od'by;rea:bh.i’;_ﬁpn hab|
PrOpert damaget eal s s
employees of the Subc_ontncto or’

perforfnané’q._ofﬁ]b-,‘\_{é}kﬁ@y]d;dﬁ'
Included In the coftract i

Ppetson or persons, whether

1l contiection with the

TheSubcontmchor igres thatth,
spcdﬁcaﬂylhd_ddes.dwéBbl!kitidn o
negligence or'fayle, excepting
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SUBCONTRACT TERMS & CONDITTONS
(please Initis) each page & sign on the last page)

contractually bind ite subcontractors (if any) to defend, indemnify and hold harmless the indemnitees ko the SITT:: ‘
extent as:the Subcontractor (s obligated. This indemnification clause, {rrespective of any other cholce of law provision.
shall be fnterpreted according to New fersey law.

14. Th j (the “Retalpage”) shall be the aggregate of the following smounts withheld from each progress
P “::t Eﬁ’é(‘cai{mcmrgnzmoum equal to ten percent {10.0096) of the value of the Wark performed and
Tnclided in each Requisition to R and R Construction untit the final comptletlon of all the Work. The Retainage
willbo dishursed to Subcontractor upon the satisfactory final completion of the Work. including all Punch List
work; Il any, de reasonably determined by R and R Construction and/or Owner provided, that: (2) no defaultis

‘threatened or has ocaurred and {s continuing under the Contract, and (b) Subcontractor executes and delivers

all:¢lose outdocumentation required-by R and R Construction {ncluding, but not limited to, final lien walvers

{'re d other documentation requfred by this Contract. The close out documentation, including the
, Must be proved to R snd R Construction when Subcontract has been patd to 909 of

'8 contract in‘order to allow R and R Construcdon to obtain retatnage funds to be paid to

. ‘Rand R Construction shail withhold Retalnuge from all payments due Subcontractor In the

Owner withholds from R and R Construction, Subcantractor will be deemed to be patd in

Ipon the release of the Retalnage. -

prohibited from assigning and /or subcontracts ngany portion of Subcontractor's Work or

ces3aTy to perform Subcontractor's Work without obtaining written approval from Rand R
uction”:Should jt.be discovered that Subcontractor has assigned and/or subcontracted any portion of
ractor's work or labor necessary to perform Its work without written approval from Rand R
' ot will not be entitled to-any further payment from R and R Construction. Likewise,

may not mlgnlts rights to receive payroents from R and R Construction without obtaining
en approval from-Riand R-Construction. *

16. Rand R Construction may, from'timé to time, whether the Work or any part thereof shall or shall not have been
corupleted, t6 make. changes, additionsand for omissions In the Work as ft may deem necessary, upon written
order'to the Subcontractor. Within three days from the date the Subcontractor becomes aware of a potential
C?x;:qgé-?rdét‘lnd/orl.ls requested by R and R-Constructon. to provide a change order proposal, Subcontractor
mgﬂ_pmvidg-%t_hev _pi-qpos‘q!tand provide proper back-up tosupport the change order proposal. Ifan
appropriate change orde; lnatpnwidtdby the Sulicontractor within the three-day time period mentioned in

it the price landl S on. The value of the work to be
. sdt:im: insald written order and shalibe added to or deducted from the
’rice.. Suib cor shallinotbe entitied to any payment'fram R and R Construction if it :
chang_e.g toSubconu-actor’swork lor to: recetving a‘thange arder prepared by Rand R &mﬁg?&ny
signed by R:and R Construction. 1 and R Construction and Subcomra
change order work, R and R Cobstriction miy fssue'd changs ordes
obllgated to procred with the changed workwitt

9000555 R5FSFHAS EY S S N YN ARG MY 4% B35 B 88 % 08T B X INSINOE D313

intendents atemot anttiorized OV rork. Only Rand R Construction’s P
N approve chahge order.wo 'R an “R&G?Estrycﬂon s Project Manager must be
cbaﬁgé’e‘ur__jdci' work begins.

"d"mm?“ change'arder-fromian

v Plrmlsesﬁte at-all imes from all waste
‘connection with the execution of its Work by
; Iners as designateq by Contractor
'ge, (2) clean and remove from fts
‘plaster, concrete-or dirt caysed
1.9 mp\etlon of its Work in
AN, -and (4] at the entire
lus

“matettals; packaging Histerials and other,
collecting and. depositing said. inatcials

om which It shall be:removed by Conir;
. ) : B —,_l'. :"Jlﬂu TR ohatat






SUBLCONTRACT TERMS & CONDITIONS
oate jnldal cach page & sign on the dant page)
18, The Subcontractor ngmgp:o indemnlfy, protect and save harmiess Contractor and the Oxner f;or:n;ng‘:;lllr:‘!é
< any and all canstruction liens snd claims and sctions bréught or Judgment rendered er;o and from aod
agatnstany and all loss, damages. Habllity, costs abd expenses, Including legal fees and dts ursemeats, which
- -Contrictorapd/or the Owner may sustain or lacur tn connection therewith as & result of any cons

“15. Should the: tractor Bt an time, whether before or afer fina) payment or completion of the Work, refuse
A 2?:;:,:;“3:;‘. :urmdon{:y of skilled warkers or materials of the proper quality and quandty;;;l"of:“dl‘:
"~ aniy Féspect'to prosecuts the Work with promptness and diilgence, or cause by any :ct(cér o:;n-m:(or ! e
B 'i:tdgi';'mge. tmpede, obstruct, litnder-or delay of or Interference with or damage ta the work o t:;: i
imy;other contractors qr subcontractars on the Project. or fall in the performance of any of the terms an
pmvmom of thit'Agreement or of tha other Contract Documents, or should the Architect, Contractor, Own:; c;r
*any'of fti désign consultanty, deterraine that the Work or any pertion thercof Is not being performed in
. sccordiince With the Contract Documents, or should there be filed by or sgalnst the Subcontractor a petition in
banlrrup(ry or for-an arTaTigement or-reorganization, or should the Subcontractor become tnsotvent or be
sdfudicated 3 hankrupt or go Into liquidation or dissolution, elther voluntarily ot tavoluntarlly or unider a court
‘make a geperalasiignment for the benefit of creditors, or otherwise acknowledge Insolvency, then in
ievents,'each of which shall constitute 2 default hereunder on-the Subcontractor's part, Contractor
the iright, io :additfon to any other rights and remedies provided by this Agreement and the other
ments or bylrw, stiohe tme or. In phates.at-Contractor’s discretion, afer three (3) days written
Subcontractor, malled or delivered to the last-known.address of the latter, (i) to perform and
ot throughothers any such.labor or-materials for atl or any portion of the Work and to
any ‘monles due 6t to become.due to the Subcontractor under this Agreement, (b)
f the Sibesntrattor for all or any portion of the Work, and/or (c) enter upon the
; fotthe piirpose of completing all or-any portion of the Work.. of all matecials,
ok “tools; Applidtices wnd .other: ttema theéreon as Contractar may select, all of which the
f hereby autborizes, Cositractor 'ta employ.and/or communicate with any person or persons in
. mpletion 5 the Work and/or to provide all the labor, services, materials, equipment and
d'therefor. In case of Contractor taking action under this Article, including términation of
ment 'of the.Subcontractar, the Subcontractor shall not'ba entitied to recetve any further payment
E 1 Agrecnient until the Work shall be wholly.completed to the satisfaction of Contractor, Owner and the
Architect and shall’ ive been accepted by them, at whith time, 1f the unpald balance of the amount to be paid
under this Agreement shall exceed thecost and.expense Incurred by Contractor in completing the Work, such
., excess shall be paid by, Contractor o v ‘Sibcontrictor; but
" Bilance; thed e.Subcontractor and s #iir ; '

t If such cost-and expense shall exceed such unpald
e, then the Sul 4" fx gurety, if any, sball pay the difference to Contractor. Such cost and
" expasise ghall tncade, not oty the costof cor

) ® cost of complating the Wark to the satisfaction of Contractor and the
“. Archltect and of’ ming'and frrnishing:all labor, s&ivices, materials, equipment, and other ftems required
 therefore. but also all lasses, damages, Costs arid expenses; (includiz

: 2ls0°all losses 1ages, Cos expenses, (} ag legal fees and disbursements Incurred tn
Ohanectionwith. proqmnient,lnderehd!ngdxlms rising from.such default and {n seaking recovery of all such
costand expense from the Subcofitractot and /ot surety),#nd'disbursements sustained, Incurred or suffered
¥, reason of or, resulting from the Subcontractor’s defiitlt. Should Contractor take action by effectuating the
provistons of this :paragraph, aid should It subsequently, bt -deterinined that such action, including a
termination effectuated by the terms of.this Article, was improper, such termination shall be treated as a
termination for convenlence, Submmctorhel‘ebymfan nd asslgns to Contractor the all rights under
~agreemonts” that ‘Subcontractor jmayhave ‘ r3-to Subcontractor, suppliers and vendors in
. connection.with the Work or the'Profect, whlck Ignments may be accepted at Contractor's sole
duu‘t_ﬂvnlﬂmcmntﬂutcomncmrha | éc-this: Articte. ‘Subcontractor agrees to fully
f:omteo mgé lgy ntractor |  pursi \ rand gﬁgt..Congizctor shall not be required
evaliation gy e pcnq;ncy of any review, {nvestigadon,

yicost. relmbursement, compensation or

orinterférence 1o the Work except to
g:cost reimbursement, compensation or
' on; hindrance or interference,
timSubcon!racbor actually
countof such: abstractis Anterference. Notwithstanding any
th contrary; Subcofitiactor ' releases all dlabms or rights 1o
T-profit on veork detnally perfor ‘overhead (thduding liome office
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SUBCONTRACT TERMS & CONDITIONS
(plense initlal each page & sign on the last page) .
_avethead), and any other indirect damages, costs or expenses In any way arising out of or related to the

"Agreoment, inciuding the broach thereof by Contractor, delays, charges, acceleration, loss of efficlency or
x‘udti‘ctjvlty;fﬂsrubdoris and interferences with the performance of the work. .

The Axmment and, all daims-arising therefrom shall be governed by the laws of the state where the Project
without reference to its conflict of law’s provisions.

Y ;by-n&uﬁitioh between the parties, any claim, dispute or ather matter In question ("Claim”)
‘Riand RiConstrirction and Subcontractor shall be resolved by submission to elther a federal of state
vitol competent jurdiction and Jacated'in the Stata of New férsey, whereln excluslve Jurisdiction and venue
,shiall lfe, unless thie Owner:fs a party td the action and in that case R and R Construction shall have the option to
“have IS dispute with. the: Subcontractor decided as per the dispute resolution provision in R and R
. Co ton" agrs ement with :the Owner. For purposes of this provision, both R and R Construction and
evocahly, submit to-the personal jurisdiction of any such court and agree that any Claim
“brought-therein and withoit regard to any forum non convenlence or simtlar
és»a‘ljd"'hgmlby ‘walve thelr right to a trial by jury in the event of any lidgation

arantees:the Work to the full extent provided In the Plans, Specifications, General
ons:and other Contract Docliiments. The Subcontractor shall expeditiously remove,
h‘expense and atthe convenieice of the Owrier-any faulty, defective orimproper

n"g.qp_,jdlsbq!iérvdmﬂﬂnphe (1) year (rom the date of the accéptance.of the
and:the Qwner.or for such longer period-as may be provided in the Plans,
L ditions or other Contraét Documents. Without Jinifting the
warrints to the Owier, theArchitect and Contractor; and each of
b undert.’hlsAgmememwm be’of first:class quallty: and new,
the other:Contract Documents, that the Work-performed pursuant
ind that the Work will.strictly conform with the requilrements of the
: such-requlréments, " Including substitutions not properly

Construction, and-any dther-warranties.or guarantees

nrs;-shall, cofStitote a'default by Subcontractor. In

¢ Subcottractor during the warranty pertod, the
frépairor replacément by Subcontractor.
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HOWELL V. DELLAMY, JR.
EDWARD B. BOWERS, JR.*
M. EDWIN HINDS, JR.

DAVID B. MILLER?

C. WINFLELD JOINSON, 10
DOUGLAS M. ZAYICEK
MARTIN C. DAWSEY*
ROBERT S. SHELTON*
HOWELL V. BELLAMY, 1t
GEORCE W. REDMAN, 1™ 4% + T [l E
BENJAMIN A. BARQODY * **

* LLAMTAXATION

** LICENSED INSC & NC

* CERTIFIED MEDIATOR

** CERTIFIED ARRITRATOR

1000 29TH AVENULE NORTH » 1.0. BOX 357 - MYRTLE BEACH, $C 29578
TELEPUONE (843) 448-2400 - FACSIMILE (843) 448-3022

Via Electronic Mail

Sherine Marder, Esq.
Greenspoon Marder LIP
201 E. Pine St., Ste. 500
Orlando, FI, 32801

Re: Our Client:
Project:

Dear Sherine:

L hope this Ietter finds you well. Westgate has adv
youregarding the monies owed to them.

This Notice is given pursuant to S.C. Code
bayment status of Paint Design, LLC. As I have b
torwarding this Notice to you. Ify

please advise imunedialely.

Paint Desi
As such, Paint De
LLC with

taken.

\ RETIRED:
_ JOHN K. RUTENDERG (1939-2012)

gn, LLC is owed $76,900.00 upon its tolal subconiract

sign, LLC is requiring that no further payments be ma
out appropriate protections (direct pay:

IHILLIP H. ALBERGOT[T* **
HAYES K, STANTON & **
KARA L. KEITH **

BOLLY M. LUSK

LAUREN DREARLEY NENTON
JON CRAIG LIOWELL, JK.
ZACHARY J, CROWL**
BRICE A. BERUSCHIN

ALLLE BARTI TILLER

JOIIN E. COPELAND
L AW F I I{ I\/\ CLAUDE M. ELFP'S, JR.
) : DAVID R, GRAVELY
OIFICES 1N MYRTLE BEACH & PAWLEYS ISLAND JILL F. GRIFFITH

HRADLEY D, KINCG
WY W.BELLAMY L AW.COM

Writer's Divect Dial: 843-916-7168
Entail: DMiller@BellamyLave.com

June 23,2022
NOTICE
Sherine.Mardet@emlaw.com
Paint Design, T.LC

Westgate, Myrtle Beach, SC /RNR Construction, LLC

SRR EOGERTTIS SEFH N RENARD I IRRDHNG 578 ENR3 203 AT WPINOMSENSa13

ised our client to have counsel contact

Ann. Section 29-5-40 in order to protect the

een provided your name by Westgate, T am
ou prefer that T forward it directly to Westgate as Owner,

amount of $126,900.00.
de to RNR, Construction,
ment, joint check issued first to us, etc.) being





Tune 23, 2022
Page 2

I look forward to speaking with you as regards resolution of this matter.
Should you have any questions or comments, do not hesitate to give me a call.
Very truly yours,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Howell V. Bellamy, I1I
HVBIll/mee

cc: Thomas Hall

BRI ST NBNRD A RIRIGHE 62€ S5/ bE7 268784 NP 513
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Lien BK: 284 pG:
ELECTRONICALLY RECORDED Marion D. F¥o

Deeds

1382 Doctype: 015 07/08/2022 at 02:47:15 pPM, 1 OF 6

xXworth III,

STATE O¥ SOUTIT CAROLINA

INTHE COURT OF COMMON FLEAS
FIFTEENTH JUDICTAL CIRCULL
COUNTY OF HORRY
PAINT DESIGN, LLC
Plaintiff,
YS.

NOTICE AND CERTIFICATION OF

MECHANIC’S LIEN
WESTGATE MYRTLE BEACH, LLC

a/k/a WESTGATE RESORTS, LTD.

)
)
)
)
)
)
)
)
)
)
)
and RNR CONSTRUCTION, LLC )
)
)

Defendants.

— )
TO: THE LIENEE/DEF ENDANTS ABOVE-NAMLD
NOTICE IS HEREBY GIVEN that Plaintitt,
Six Thousand Nine

» LLC afk/a Westgate Resorts

» Materials, equipment and/or other services performed on behalf of the preniiscs described
being as Exhibit “A”.
That said debt is due to Paint Design, LLC fo

services performed or {urnished

attached and iucorporated by reference

x labor, materjals, equipment and/or other
and actually used in the impravements made to or on the real
¢stale hereinafter described.

That Paint Design, LLC was liiced by the Defendant, RNR Consteuction, LLC to {urnish

Iabor, 1naterials, cquipment and/or other services to the property

located at 415 Soury Ocean

Boulevacd, Myrle Beach, § ned by the Detendant, Wesigate Myrtle o

outh Carolina, ow

ach,
LLC a/k/a Westgale Resorts, Lid.

That us shown on (he attached Affidavi ¢ .
undersigned does hereby cectity that labor, malecials, equipment aud/or other scrvices far
improvements haye been

furnished, vsed aad/or delivered within ninety (90) days of the date
hercof.

Horry County, sc Registrar of

, for the cast of

£500988225%08¥ A5 %Y S G N QIO A URAHO MY 4E ©ZE 5808083 T AIIX NGNS E 1313
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ELECTRONICALLY RECORDED Marion D.

Foxworth III, Horry County, SC Registrar of
Deeds

verified as being true and correct by the attachicd Statement of Account, more fully describied in

the Exhibit “B"

attached hercto and meorporated by reference.

BELT.AMY, RUT ENBLERG, COTELAND,
LPPS, GRAVELY & BOWERS, I.A.
Altorncys for Licnor

owell V. Bellamy, J11 (s.
1000 29% Avenue North
P.O.Box 357

Myrtle Beach, SC 29578-0357
(843) 448-2400

(843) 448-3022 (Facsimile)

hbcllamyiii(&!bcliamylaw.com
July 8,2022 .

2 No. (66375)

Swomdd before me this
8”‘ day O

outh Carolina
My Comuission Expires: 11/10/2030

s
i, -
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Lien BK: 284 PG: 1384 Doctype: 015
ELECTRONICALLY RECORDED Marion D.
Deeds

<

Block 1§ of Yaupon Circle Sec
0r 265,043 squarce feet of land.

Begiuning at an won pipe, labeled

Eastern Right-of. W
Boulevard and runnivg along the
1o the tight with an arc dist
ST4T317E, 125.00 feet to
Right-of—Wa}' N 61°15°58”
61;15;58" I% for a distance of 265
Withers Swash Canal § 32’45
the Atlantic Oceaq, thence w
for a distance 0f254.35 fectto a

19522 feetl to a com
43'42'03"

This being the same Pbroperty
Tog, Inc., dated December 2,2
Horty Couunty on December 9,

TMS #: 181-14-02-010

415 South Qcean Boulevard, Myrtle

tion, Myrtle Beach South C

4y of 6" Avenue South and he Southern Right-

ance of 125.00 fect, a radius of 1579.
an “X matk in the conercte thence ¢
E for a distance of 295

46" E for a distanc
roing,

peted point
W for a distance of 55§

conveyed ta Westpate My
004, and recorded in the
2004, i

07/08/2022 at 02:47:15 PM, 3 OF s
Foxworth III, Horry County, sC Registrar of

‘EXIIBIT A™

arolina, containing 6.08 acres

point of beginning (P.O.B.) at the intersection of the

of-Way of South Ocean
Ripht-of~-Way of South Ocean N

ontinuing a)Jong the same
24 fect ta an iron pipe, thence N
pipe, thenee turning and running along
€ 0£207.92 feet to a computed point at

.63 feel to an jron

computed point, thence S 347[1°36° W for a distance of
at the Eastern Right-oE-Way of 6" Avenue South N
74 fect to an iron pipe at the poinl of beginning.

'ttle Beach, LILC by Dced of MB
Office of the Register of Deeds for

Beach, South Carolina

SHYRE6FE BNTE 083 B hIX NG I3a13
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ELECTRONICALLY RECORDED Marion D.

Foxworth III, Horry County, SC Registrar of
Deeds

“EXHIBIT B»

VERIFIED STATEMENT OF ACCQUNT
— == ALAMANL OF ACCOUNT

PERSONALLY appearcd before me, Thomas Hall, who first being duly sworn and

dcposed, states that the foregoing Tatal Amount Due and Owingis a {tue and corcect statemen( of

the outstanding account for faber, materials, equipment and/or other services supplied for the
improv

ement of real estate owned by Westgate Myrtle Beach, LLC.

Total Conteact Prjce $126,900.00

{_59,000.00)
$.7 K]

Credits or Yaymients Recejved:
Total Amount Pye:

PAINT DESIGN LLC
(Horty Counry

Business License #{2213 1)

- Swdm to before me thig
&M da dy, 2022, )

Notary Public for South Caralina -
My Cotomission Expires; 1 1/10/2030 -

UNNSEARSEOGHASED S SEF I Y RUNRR SRR NEG §2 SNSBE 08T AT WY MSE 313
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ELECTRONICALLY RECORDED Marion D. Foxworth III, Horry County, SsC Registrar of
Deeds

STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

PAINT DESIGN, LLC

Plaintife,

vs. AFFIDAVIT OF MECHANIC’S LIEN
WESTGATE MYRTLE BEACH, LLC
a/k/a WESTGATE RESORTS, LTD.
and RNR CONSTRUCTION‘;\ Lee

R N o U R N N

N et

Defendants,
TFERSONALLY appeated belore me, Thomas Ha

sworn, deposes aad says:
1.

labor, marte

11, the undersigned, who being duly

, LLC and T am familiar with the contrac( fir
rials, equipment aud/or other scrvices fucnished (0 RNR. Counstruction, LLC, as

general contractor, on the project for the Defendant, Westgate Myrtle Beach, LL.C a/k/a

Westgate Resorts, Ltd.

2. Paint Design, LLC was hited byt

he Defendant, RNR. Construction, LLC to fuenish,
labor, materi

v
ttic Beach, South Carolina, o
LLC a/k/a Westgule Resorts, L(d.

3.1

als, equipment and/or other ser

ices to the property located al 415 South Ocean
Boulevard, My

wned by the Defendant, Wes tgate Myrtle Beach,

am familiar with the books and recards of Plaintiff, Pajut Design, LLC, as they
relate to the Jabor, materials, equipment and/or other serv

ices furnished for the Improvement of
the above-

teterenced real estale.

4. Paint Design, LILC js owed Seventy-

($76,900.00) Dollars, together with prejudgmen

'S

Six Thousand Nine Hundced

and no/100

tinterest, attorney's fees u

Your attiant suith no thing further.

Sworn to befor, e-thi 4
8" day of Julf 2022, c
= @__E_«L __ﬁ_m?//’\:&

‘A_‘o.(a;ry.Public Qr.Sou T
My Commission Expires: 117102030

§00055595E9 985 SR NI S HRQHHYG §2% K156 082 AT X PNSiNOE 1B
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ELECTRONICALLY RECORDED Marion D.

07/08/2022 at 02:47:15 PM, 6 OF 6

Foxworth III, Horry County, SC Registrar of
Deeds

T0 BE FILED WITH EACH, INSTRUMENT P
HORRY COUNTY REGISTER OF DEEDS,
SOUTH CAROLINA 29526

HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET

RESENTED ELECTRONICALLY FOR RECORDING.
1301 SECOND AVENUE POST OFFICE BOX 470 , CONWAY,

DOCUMENT TYPE OF INSTRUMENT BEING FILED: Mechanies Licn
DATE OF INSTRUMENT:,

VOCUMENT SHALL BE RETURNED TO:

NAML: Delluiny Law E:'rm

ADDRESS:
1000 29tk Avenue North
Myrtle Beach, SC 29577

TELEPHONE: (847) 44 1-24Q0

FAX: {843) 448-2400
E-MAIL ADDRESS: bvanghngibella mylaw,com

Related Docuinent

(s)

PURCHASE PRICE / MORTGAGE AMOUNT: § R

BRIEF PROPERTY DESCRIFTION: mwgmgpm_cm&mmwcashﬁm:h.mam\iﬂ&ummr_
265,043 square fect of fund

TAX MAP NUMBER (TDIS #) 181-14:02:010 / PIN NUMBER:,

1

CGRANTOR / MORTGAGOR / OBLIGOR /MARKER (FROM WHO):
EULL BUSINESS NAME,

WESTGATE MYRTLE REA CHLLC AKA WESTGAT ERESORTS, 1.XD AND RNR C ONSTRUCTION, LLC

GRANTEE /MORTGAGEE / OBLIGEE (T'O WILO);

3

SONADSEIREASED S ST NIRRT 62 SN SB 0 T A TPV SINGF B 13
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07/19/2022 at 03:38:36 PM, 1 OF 7

STATE OF SOUTH CAROLINA.

MECHANIC'S LIEN
a/k/a WESTGATE RESORTS, LTD.

and RNR. CONSTRUCTION, LLC

Defendants.

) AN THE. COURT OF COMMON PLEAS
) FIFTEENTH JUDYCTAT, CIRCUIT
COUNTY OF HORRY )
)
PAINT DESIGN, LLC )
)
Plaintiff, )
)
Vs, ) AMENDED NOTICE AND
) CERTIFICATION OF
WESTGATE MYRTLE BEACH,LLC )
)
)
)
)

§S00055 59589553995 SN UMD S HRAHG MY 14 ©8%5 B8 o83 B MY PNBINGE 13312

TO: THE LIENEE/DEF ENDANTS ABO VE-NAMED
NOTICE IS HEREBY GIVEN that Plaintiff, P
One Thousand Nine Hundced and no/100 ($61,900

Westgate Myrtle Beach, LLC a/kia We
I

aint Design, LLC, is due the sum of Sixty-

-00) Dollacs from the above Defendants,
stgate Resorts, Ltd., and RNR Construction, for the cost of
abor, materials, cquipment and/or other services

performed on behalf of the premises described
being attached and incorporated by

reference as Exhibit “A”.

That said debt s duc to Paiat Desjgn, 1,

LC for labor, materials, equipment and/or other
services performed or furnished and actually

used in the improvements nade (o or on the re

al
estate herelnaftcr described,

That Paint Design, LLC was hired by the Defendant, RNR Construction, LLC 10 furnish
labor, materials, cquipment and/or other
Boulevard, Myrtle Beach, South Carolina,
a/kfa Weslgate Resorts, Ltd.

That

services to the property located at 415 South Ocean
owned by the Defendant, Westgate Myrtle Beach, LI.C

as shown on the attached Athdavit for Certifi

cate and Statement of Account, the
undersigned does heceby certify that 1

abor, materials,

improvements have been furnished, used and/or delivered within ninety (90) days of the date
hereof.

cquipment and/or other services for

That Paint Design, LLC hag hereby

claimed a lien to secure payment of the debt that is due
and the cost of cnforcing said lien upon the

real property and that this Notice of Certification js

Foxworth III, Horxrry County, SC Registrar of
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verified as being true and cogrect by the attached Stalement of Account, moare fully described in

the Exhibit “B” attached hercto and incorporated by reference.

That Thomas Hall, Managing Mcmber of Paint Design, LLC, is authorized to perform work

as 2 specially subcontractor in the following classifications: painter/wall paper, Licensc No:

G122131, Registration No: 34548,

BELLAMY, RUTENBERG, COPELAND,
EPTS, GRAVELY & BOWERS, P.A.
Attorneys for Licnor

M\&fi 4

Howell V. Bellamy, 111 (S. ar No. (66573)
1000 29" Avenue North
P.O.-Box 357
Myrtle Beach, SC 29578-0357
(843) 448-2400
(843) 448-3022 (Facsirile)
hbellamyiii@bellamylaw.com
Jaly 14,2022

Swom to bc@is\

4t day of July, 20 - \

Mart Evams =
Notary Public for Sefith arolina
W.Cgl}};rllission EXpires: 11/10/2030

S800058495F BTV S SN ARG S RBHO Y 4G 6B S Y88 Reod T BTN INYOINGE 13373
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“EXHIBIT A»

Block 18 of Yaupon Circle Section, Myrtle Beach South Carolina, containing 6.08 acres
or 265,043 square fect of land.

Beginning at an iron pipe, labeled point of beginning *.0.B)
Eastern Ri ght-of-Way of 6% Avenue South and he Southern Righ
Boulevard and running along the Right-of-W. ay of South Ocean
to the right with an arc distance of 125.00 feet, a radius of 157
57'4T'31" E, 125.00 fect ta an “X" mark in (he concrete thence
Right-of-Way N 61°15'58" E for a distance of 295.24 fect

61;15;58” E for a distance 0£265.63 fect to an iron pipc, thence turning and running along
Withers Swash Canal § 32745746 E for a distance of 207.92 feet to a computed point at
the Atlantic Ocean, thence turning and runaing along the Atlantic Ocean $15°41 217 W
for a distance 0£254.35 feet to a computed pojnt, thence § 3#°11°36” W for a distance of
19522 feet to a competed point at the Fastern Right-of-Way of 6% Avenue South N
43°42'03” W for a distance of 558.74 fect to an iron pipe al the point of beginning.

at the intersection of the
t-of-Way of South Ocean
Boulevard around a curve
9.53 feet and a chord of N
continuing along the samc
to an iron pipe, thence N

This being the same Property conveyed to Westgate Myrlle Beach, LLC by Deed of MB
Inn, Inc., dated Deccmber2, 2004, and recorded jn the O

ffice of the Register of Deeds for
Howry County on December 9, 2004, .
TIMS #: 181-14-02-010

415 South Qcean Boulevard, Myrile Beach, South Carolina

xworth III, Hocxry County, SC Registrar of
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“EXHIBIT B”

AMENDED VERIFIED STATEMENT OF ACCOUNT

PERSONALLY appcared befare me, Thomas Hall, who first being duly sworn and
deposed, states that the foregoing Total Amount Due and Owing is a true and correct statement of

the outstanding account for labor, materials, equipment and/or other services supplied for the

improvement of real cstate owned by Westgate Myrtle Beach, LLC.

Total Contract Price $126,900.00

($65,000,00)

Credits or Payments Received:

Total Amount Due:

PAINT DESIGN LLC
(Horry County Business License #12213 1

y:

N

\

Its Managing Member
License No: G12213]1
Registcation No: 34548

Sworn (@W
14" day of Ju v; ; IS

€S008855 25 HATEY H S E NN MIRS S HRQHS Y K B EH S R HHALXININBE D 313
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
)
PAINT DESIGN, LLC )
)
Plaindiff, )
) AMENDED
vs. ) AFFIDAVIT OF MECHANIC'S LIEN
)
WESTGATE MYRTLE BEACH, LLC )
a/k/a WESTGATE RESORTS, LTD. )
and RNR CONSTRUCTION )
)
Defendants. )
FERSONALLY appeared before me, Thomas Hall, the undersigned, wha being duly
swom, deposes and says:
1.

T am an authorized agent of Paiat Design, LLC a

nd I'am familiar with the contract for
labor, materials, equipment

and/or other scrvices furnished to RNR Canstruction, LLC, as general

contractor, on the project for the Defendaant, Westgate Myrtle Beach, LLC a/k/a Westgate Resorts,
Ltd.

2. Painl Design, LLC was hiced by the Defendant, RNR Construction, LLC to furnish
labor, materials, cquipment andfor other serv
Boulcvaxd,.MyrtIc Beach, South Carolina, own

a’k/a Westgate Resorts, Ltd.

ices to the property located at 415 South Ocean
ed by the Defendant, Westpate Myrtle Beacly, LLC

3. Iam familiar with the

hooks and records of Plaintiff, Paint Design, LLC, as they
relate to the 1

abor, materials, equipment and/or other sery

ices furnished for the improvement of
the above-referenced real cstate.,

4. Paint Design, LLC is owed Six(y-

QOne Thousand Nine Hundred and no/100
(861,900.00) Dollars, together w

ith prejudgment Interest, altorney’s fees and costs.

5. 1, Thomas Hall, Managing Member of Paint Decsi

gn, LLC, am autharized to perform
work as a specizlty subcontractor in the following clussifications: paintec/wall Paper. My husiness

licensc information is attached hereto ag Exhibit 1.

OPSEsD5EI543SE05 S AN IR SRR G 625 S 8% 0 2 YA T XPNSINGE B33
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6. Your a{(iant saith nothing furthec.

“icense No: G122131
Registration No: 34548

Swarn to befote ine this -
8" day ¢f July, 2022. N

Ma . Evans R
Notacy Public for Carolina
My Commission Expires: 11/10/2030

NSEE5E0BATED S ST N RO R 1A 62 NS 08T dE AT X PIWOMGS 18313
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HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET

T0 BE FILED WITH EACH INSTRUMENT PRESENTED ELECTRONICALLY FOR RECORDING.

HORRY COUNTY REGISTER OF DEEDS, 1301 SECOND AVENUE POST OFFICE BOX 470 , CONWAY,
SOUTH CAROLINA 29526

DOCUMENT TYPE OF INSTRU

DATE OF INSTRUMENT:

DOCUMENT SHALL BE RETURNED TO:
NAME: Bellamy [aw Firm

MENT BEING FILED: Mecchani s Lien

ADDRESS:
1000 29th Avchue North
Muyrtle Beach, SC 29577

TELECHONE: (§43) 448-2400
E-MAIL ADDRESS: bvaughu@bellamylaw.com

Related Document

(s):
PURCHASE PRICE { MORTGAGE ADNIOUNT: §,

BRIEF PROYERTY DESCRIPTION: MNMMQSMuMM@lumi 1g.6.08 jicres or
263,043 square teer of Jund,

TAX MAP NUMBER (TMS #) 181-14-02-010_ / PIN NUMBER:,

FAX: (843) 448-2400

GRANTOR / MORTG
FULL BUSINESS NAME,
WESIGATE MYRTLE BEACH. LLC AKA WESTGATE RESORTS, LD, AND BNR CONSIRUCTION, 11,

GRANTEE / MORTGAGEE / OBLIGEE (TO WILO):

AGOR/OBLIGOR / MARKER (FROM WHO):

1.

FULL BRUSINESS, NAME
L PAINT DESIGN, LLC

RNSSEPSEORASED S ST N UMD AEROHG YA 82% IS W08 T BN HVOINST 8313
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Sherine Marder, Esq.

GreenspoonMarder.. o o 5, ST

Orlando, Florida 3280(-2718
Phone: 407.425.6559

Fax: 407.422.6583

Direct Phone: 954.527.6287

Direce Fax: 954.848.3949

Email: sherine.marder@gmiaw.com

June 21,2022
VIA ELECTRONIC AND CERTIFIED MAIL:

RNR Construction LLC

c/o Theodore Vitale

1011 S. Hamilton Rd.

Chapel Hill, NC 27517

E-Mail: tmvitale(@randreons.com;
tcdmvilale(a},gmailicom; tvitale@petore.com

and

97529 Franklin Ridge
Chapel Hill, NC 27517

and

¢/o InCorp Services, Inc., Registcred Agent
317 Ruth Vista Road

Lexington, SC 29073

Re: Notice of Mechanic's Licn; Notice of Default and Demand to Curc

Westgate Myrtle Beach / Our Filc No.: 00108.3766

Dear Mr. Vitale:

This office represents the lterests of Westgate Resorts, Ltd,, a Florida limited
partnership, and its related and affiliated resort entities, including Westgate Myttle Beach, LL.C,
a Florida limited liability company and developer of Westgate Myrtle Beach Ocean Front, a
Timeshare Resort (“Westgate Myrtle Beach”) (collectively, “Westgate”). It has come to our
attention that RNR Construction LLC (“RNR”) has failed to cary out and complete its work
under the parties® fully-executed Contract for Construction dated October 25, 2021 bearing
Contract # 640756 (the “Contract™). This work specifically includes payment RNR is required to
make to subcontractors in accordance with its respective agreements with the subcontractors, as
well as completion of the project on the Westgate Myrtle Beach property (the “Work™).

Accordingly, this letter serves as Westgatc’s notice of default and demand under § 2.5 of the
Contract that RNR cure its deficiency and carry out its Work.

Atanta Boca Raton  Chica

€0 Denver Fe Lauderdale Las Ve
Newark New York Orl

gas Los Angeles Miami Naples
ando  Portland Scottsdale Tallaha

ssee Tampa  West Palm Beach

ARG 828 FHISE 08T HAHITXPIWSMSE 18313
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RNR Construction LLC
June 21, 2022
Page No. 2

Disturbingly, Westgate has received numerous complaints from subcontractors regarding
RNR’s failure to pay, with payment demands now being made directly to Westgatc. This has
culminated in the filing of two (2) mechanic’s licn on the Westgate Myrile Beach properly.}
Copies of the mechanic’s liens filed by Palmetio Door Solutions, LLC and Active Glass &
Mirror are attached as Exhibits A and B, respectively. As you well know, RNR is required to
pay all subcontractors for the work they provide no later than scven (7) days after receipt of
payment from Westgate. See Contract at § 9.6.2. And although Westgate has long since paid
RNR, RNR has Inexplicably failed to remit the full and reguired payments to all the
subcontractors who haye provided work on the project. As of the date of this letter, Westgate

has been made aware of outsianding payments due and owing to cleven (I1J) subcontractors
(the “Unpaid Subcontractors”) lotaling $438,413.98. A Spreadsheet delineating these unpaid
amounts owed to the Unpaid Subcontractors is attached as Exhibit C.

Demand is hereby made that RNR do the following to cure its deficiency:

1. Within seven (7) calendar days ol your reccipt of this letter, RNR must fumish
Westgate with proof of payment for all amounts paid to date to all
including the Unpaid Subcontractors;

2. Within ten (10) calendar days of your reccipt of (his letter, RNR must carry
out its Work in completing the project on the Westgate Myrtle Beach property;?

3. Within ten (10) calendar days of your reccipt of this letter, RNR must pay the
Unpaid Subcontractors for a

subcontractors,

Il amounts due and owing to them totaling
$438,413.98; and
4. Within fourteen (14) calendar days of your reccipt of this letter, RNR must
furnish Westgate with proof of i

he additional payment made to the Uupaid
Subcoutractors.

Contact me as soon as possible to confirm tha
e and manner outlined above. Should RNR fail to do all of the above in order to'cure ity
default, Westgate will exercise any and all rights and remedies available at law, in cquity, or by

contract, including, but not limited to, the following: completing the Work and holding RNR
liable for all related costs and expenses for such corrective work; filing a lawsuit against RINR n

ina; and filing a complaint against RNR with the
Contractor’s Licensing Board.

tyou will resolve this important matter n

—_—

' This is the case, despite the fact that the Co

to obtain lien waivers from all subcontractors for pr
default under the Contract.

ntract required, and RNR apparently failed,
0gress payments - another basis for RNR s

Z In particular, and as indicated in the Exhibit B s
of $25,754.29 representing monies ty

Myrtle Beacly project that has nol been

preadsheet, there is a remaining balance

at Westgate paid to RNR for work toward the Westgate
completed.

O FARSE054 75805 SRR YRR SRR YA 848 15057 3 iV 153





RNR Construction LLC
June 21, 2022
Tage No. 3

Nothing herein is intended to constitute a waiver of any right or remedy available to

Westgate at Jaw, in equily, or by contract. To the contrary, the same are expressly reserved and
prescrved.

PLEASE GOVERN YOURSELJX ACCORDINGLY.

Very truly yours,
GREENSPOON MARDER LLP

S

Sherine Marder, Esq.

Enclosures as stated.

cc: Client

Laucen Hodgin (lhodgin@rnndrcons.com)
Luanne Desiderio (ldesiderio(a};randrcons.com; ldesiderio(@charter.nct)

 CS00R5 S ISR S G AR ARG H GV i b S8R AT G VMG D313
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAYL CIRCUIT
COUNTY OF HORRY

Falmetto Door Solutions, LLC,
Tlainhir, NOTICE OF MECHANIC'S LYEN

Vs,

Westgate Myrtle Beach, LLC and RNR
Construction, LLC,

Defendants.

- -
YOU ARE HEREBY NOTIFIED THAT Palmetto Daoc Solutions, LLC, & South

Carolina Nmited Jiabitity company, claims an interest by way of a Mechanic's Lien on that

certain building, strucruze, and real property that is, upan Information aod belief, owned by the
Defendani, Westgate Myrile Beach, LLC. No Contractor’s license is required because the

Plaintiff does not pedformt labor but mercly sells matcials as a distributor. The interest claimed

by the Plaintiff arises by way of supplyiog maleriels far improvements to the property {acated at

415 South Ocean Boulevard, Myrtle Beach, South Carollaa (“the “Property™. The Plaintiff was

retained by the Defendant, RNR Construction, LLC, rcliog as general contractor en behalf of the
Defendant, Westgate Myhlc Besch, LLC, to fumish matecie)s for the improvement of the

Property. The full poice for the work performed 1o date js Eifty-Four Thousand Eighty-Ninc and

08/100 ($54,089.08) Dollars of which Twenty-Seven Thousand Five Hundred Farty-One and
587160 (827,541.58) Dollars hes beeq paid. Therefore the balanee due to the Plaindiff is Twenty-
Seven Thousand Two Hundced Sixty-Seven and 507100 ($27,267.50) Dollags. The approximate

Jast daste the Plajaliff p.crform:d wark on said premises was Febeuary 16, 2022, The work

pedormed was st the Tollowing describied propetty, ta-wit:

Block 18 of Yaupon Circle Seclion, Myntlc Beach, South Crrolina, containing
6.08 acres or 265,043 squarc feet of land,

Foxworth III, Horry County, SC Registrar of
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Beginning at an iron pipe, labeled point of beginning
of the Lastern Right-of-Way of 6" Avenue Sou
of South Ocean Boulevard and runaing along
Boulevard around a curve to the right wilh
of 1579.53 fect eud a chord of N 57

concrefe

{P.O.B.), at the intersection
th and the Southern Right-ot-Way
thie Right-of-Way of Soutl Ocean
an are distance of 125.00 fect, 2 radius
4731 E, 125.00 feet to an “X” mark in the
thenee continuing along the same Right-of-Way N 61°25'24” 3 for a
distance of 295.24 fect to an iton pipe, thence N 61°[5'58” E for o distance of
265.63 feet to an iran pipe, thence turning and runniag along Withers Swash
Canal S 32°45'46" E for a distance of 207.92 feel to 2 camputzd point at the
Atlautic Occap, thence tuming and running along the Atlantic Ocean S 15%41°21"
W for a distance of 254,35 fect 10 & computed point, theace S 42°40°38™ W for a
distance of 215,32 fect to o computed point, thence S 34°1{736” W for o distance
of 195.22 fect to a compuied point at the Fastern Right-of-Way of é"* Avcuue

South N 43°42'03" W fora distance of 558,74 feet Lo an iron pipe at the point of
beginning,

This being the same propcrl'y conveyed to West
of MB Inn, Inc., dated Deceinber 2,2
Register of Deeds for Harry

gite Myitie Beacli, LLC by Deed
004, and recorded in the Office of the
County on December 9, 2004,

TMSH I181-14-02-010
415 South Ocean Boulevard, Myrtle Beach, South Carolina
2
Florence, SC _4----—\'-5‘~
May 10, 2022 YATRBICK FORD
S.C. Bar No.: 10252

Finklea, Hendrick & Blake, LLC
514 West Evans Strect

Post Office Box 1317

Florence, SC 29503-1317

Phone: (843) 3117-4900

Fax: (843) 3174910
Emil:pford@finkicalaw.com

800806535094 G N NI S RO MY G 55 188 Koo 23 Uil X PNSINAF 313
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STATE OF SOUTH CAROLINA
COUNTY OF HORIY

Palmetto Doar Solutions, LLC,

Westgate Myrile Beacl, LLC and RNR

Construction, LLC,

——— e

PERSONALLY appeared be

05/10/2022 at 03:12:2]1 PM, 3 OF 5

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

Plaintiff,

AFTIDAVIT OF MECHANIC'S LIEN
AZR

Dcfendants.

—_—

fore me, Randy Viacent, the undersigned, who being duly

swom, deposcs and says:

. Palmetio Door Solutions, LLC is owed Twenty-Seven Thous

L am an authorized agent of Palimelto Door Solutions, LLC and 1 amn familiar with the
contract for matesials furnished to RNY( Construction, LLC, as general ¢onlractor, on the
project for the Defendant, Westgate Myrilc Beach, LLC.

Palmetto Door Soluttons, LLC was hired by the Defendant, RNR. Consteuction, LLC (o

furnish materials to (he properly located at 415 South Ocean Baoulevard, Myrlle Beach,

South Carolina, owned by the Defendant, Westpute Myrtle Beach, LLC.

Lam familiac with the books and records of Palmetfo Door Sol

utiors, LLC as they relate
{o the malerials furnished for the

improvement of the above refercuced rea) cslate,
and Two Hundred Sixty-

scven and 50/100 ($27,267.50) Dollass, logether with prejudgment interest, attorney's

tees and the costs.

Your affiaut saith rothiog further,

s
SWORN TO AND SUBSCRIBED before /Z:_

this tOth day of May, 2022

- audy Yfocend

Nolary Public for Soull Carolina

My Commission Expircs:ﬁ@]—_@&—c?an')f
Printed vame: Chapin B.Grice

xworth III, Horry County, SC Registrar of
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Palmetto Door Solutions, LLC,
Plaintiff,
Ys.

Westgate Myrtle Deach, LL.C ynd RNR
Canstruction, LLC,

Defendants.

———

Total Due for Lebor andfor Materials fumnished

Payment Received to date

Total Amount Duc and Ovwing

PERSONALLY appeared before me,
deposed, states that the focegoing Total Amou
of the outstanding account for tabor and/ar ma

owned by Westgale Myrtle Beach, LLC,

SWORN TO AND SUBSCRIBED before
this 10th day of May, 2022

f\'o\ary Pablic for'South Carolina

My Corumission Expires: 07- Q8~ 20205

05/10/2022 at 03:12:21 PM, 4 OF 5
. Foxwarth III, Horry County, SC Registrar of

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

VERIFIED STATEMENT
OF ACCOUNT

5$54,089.08
$27.541.58
$27,267.50

Raady Vincent, who first being duly sworn and
nt Due and Qwing is a true and correct Statement

terials supplicd for the improvement of real estate

L

Randy Vificent )

Printed Name - Chapin B. Grice

GNP REHO MY WG S 486 %% 27 LTSNS E 13313
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HORRY COUNTY REGISTER OF DEEDS
TRANSMITTAL SHEET
TOBE FILED WITH EACH INSTRUM ENT PRESEN]
HORRY COUNTY REGISTER OF
SOUTH CAROLINA 29526

TED ELECYRONICALLY ¥OR RECORDING.
DEEDS, 1301 SECOND AVENUE POST OFFICE BOX 470, CONWAY,

DOCUMENT TYPC OF INSTRUMENT BEING FILED: Mechanics Licn
DATE OF INSTRUMENT: .

DOCUMENT SHALL HE RETURNED TO:
NAME: FHE - L itigating

ADDRESS:
B14'W Evans St
Flarence, SC 295013440

TELEPHONLE: {841)317-4900
L-MAIL ADDRESS: cobnstone@simplilile.com

Related Document

(s

PURCILASE YRICE { MORTGA GE AMOUNT: 5.

BRIEF PROYERTY DESCRIPTION: Blosk_l_u_.nf_)'jumﬂs:igdgsmion.mmk_nncj,S_mhﬂmlinz_mnmxugmmux
0r265.04) square fectofTend Bepinning ut un

jren fine. Jabeled point of beginging (L.O.BY, 4t 0 he iotersection of she Easteny
Eiﬂumﬁ)!xumxcau:ﬁousluum&ﬁnmmmm— i

Way of Sauth Qcean Baulesaod ad moning alung the Right-of- Wy
nf_b'nmh_Q::mJloukMW.uuiuur_!c_m_thuigh&nhzn_amjjsmnv;_QLui.QO_Eut..a_mdhu

STATIR125.00 feet fo ag "X "ngckJ'DJhc,cmmg.mmwﬁmﬁnuthmeEi&hli&- ay N6125'24" Bfora
dixlm:c_nrlm‘_fmm_mjmn.pim._thmc Jﬁmmﬁﬂﬂknm_p it

FAX: (84313 7-4900

IS SE E for a iy ,

mnnmwmmmmmnmuﬂmmmmmwmm:mg
Misumtﬂj‘]l_&cummmulcd_puium;n&sm
Eukmfdibl:o[ﬂz!nﬁﬁlb.ﬂwcﬁnnwllﬁll&
Ihishsim:.lhuamC.nmpsm_mnx;xcd_lmcﬂsmMmlc_ﬁw r._LLC_bx_DaniMB_Imlnc.._dmiDﬁsmb.c C2.2004, and_
mmmmmuMmmquMMcmmu

TAX MAP NUMDER (I'MS #) 181-14-02.010 YIN NUMBER:

Wimmm(.lﬁiu,&mwmpﬂmm
2 distance of 558 74 fectfo 20 iron pipe. i {nnis

GRANTOR / MORTG
EULL BUSINESS NAME
L WMMOMOJML(M.J el

AGOR /OHLIGOR / MARKER (FROM. WIIO):

GRANTEE / MORTGAGEE / OBLIGEE (TO WHO):
ELCLBUSINESS NAME,
(. MSIGAIL_M_\:BJ_L}__HEACH. 1LC
2. mﬂQﬁﬁIﬁlLCIlQﬁJJAQ

600086525693 EYH S G N NS A HROHS Y (i 836 V5808208 B X NOINGE 13313





ELEGTBONGNEXTHER eB02B25195 %22 Y st ORBR R BMIMRIAAR s A REE2035E 5800053

EXHIBIT B






Recording requested Ly {hame}):

Lien BK: 283 PG: 163 Doctype: 015
05/31/2022 at 02:59:45 PM, 1 OF 2

When recorded, mail to (hame and address):

Marion D. Foxworth I
Horry County, SC Registrar of Deeds
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MECHANIC'S LIEN

STATE OF SOUTH CAROLINA

COUNTY OF HORRY

— s

1 Aclive Glass & Mirror (the “Claimant), located a! 8040 Moss Creek Rd, Myrtle Beach, Sauth Carolina 29588, claims a
mechanics fien for the labor or services or equipment or

materials described herein, furnished for a work of improvement on
that certain real property lacated in the County of Harry, in the State of South Caralina, The complete address of the real

properly on which this mechanics lien is claimed is: 415 S Ocean Blvd # 2, Myrtle Beach, South Cardlina 29577 (the
"Property’). The permanent index identification number of the Property is: 505501. The legal description of the Property is:

Westgate Myrtle Beach Oceanfront Resort
2. The [abor or services or equipment of
located at 1011 S Hamilton Rd, Chapel Hill, No

3. The owner of the Property is: Westgate Resorls LTD, located at 415 S Ocean Blvd & 2, Myrtle Be,
29877.

materials were furnished b

y Claimant at he request o RNR Construction, LLC,
rth Carglina 27517..

ach, South Caralina

4. On 01/31/2022, the Claimant entered into a writte
(the "Contract’) lor the original total sum of $56,024.0

I contract to palio doar & storefront replacement on
completion of the build and/or project services,

said Property
0, which became due and payable on 04/08/2022

, the date of

5. After deducting all just credits and offsets, the sum of $56,094.00 is due to Claimant for the fabor or services ar
equipment or materials providad,
Active Glass & Mirror
8040 Moss Creck Rd
Myrtie Beach South Carolina 29588
¥
%’ s e
Zﬁ - fSignature) rd

GloS D

Jack Frazer
Contract salas Manager

S/ e
(Oate)
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NOTARY ACKNOWLEDGMENT

STATE OF SOUTH CAROIINA )
} sS,
COUNTY OF HORRY )

The Affiant, Active Glass & Mirror, being duly sworn, on oath deposes and says that s/he is the Claimant and that s/he has
read the (oregoing claim for the lien and knows the contents thereof, and that all statements therein contained are true and
correct to the best of his/her belief and knowledge,

Subscribed and sworn to before me oh N\Oi,( & ’. QJ Q&:;\

\ D

(Nolary Printed Narne)

My commission expires on;

o WHE
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas
William H. Seals, Jr., Circuit Court Judge

Appellate Case No.: 2023- CP —26-00053
Paint Design, LLC ... Appellant,
V.

Westgate Myrtle Beach, LLC, a/k/a Westgate Resorts, Ltd. And RNR
Construction, LLC, ......ooooiiiiii Respondents.

APPELLANT’S RETURN TO RESPONDENTS’ MOTION TO DISMISS ITS APPEAL

Pursuant to Rule 240 of the South Carolina Appellate Court Rules, Respondent Westgate
Myrtle Beach, LLC (“Westgate™) requests this Court to dismiss this appeal. As discussed herein,
the trial court’s order denying Appellant’s Motion to Amend its Amended Complaint directly
addresses the merits of the quantum meruit cause of action by stating that the amendment would
be futile and that the claim would fail as a matter of law. This ruling went directly to the legal
merits of the quantum meruit cause of action and the dismissal of Appellant’s Motion was not
merely discretionary. Thus, the trial court’s order denying Appellant’s Motion, while interlocutory,

is immediately appealable to this Court pursuant to S.C. Code Ann. § 14-3-330(1). Accordingly,

this appeal is properly before the Appellate Court.
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PROCEDURAL HISTORY

This case arises out of a construction project in Horry County, South Carolina. On or about
October 25, 2021, Westgate entered into a general contractor’s agreement with Defendant RNR
Construction, LLC (“RNR”) for the purpose of hiring RNR to furnish labor, materials, equipment

and/or other services for the Hotel 2™ Floor Room Conversion project (“Project”). Second Amend.

Verified Compl., p.3; 4 6. On or about October 22, 2021, RNR entered into a subcontract
agreement (“Subcontract”) with the Appellant. Id. at p.3; 97. OnJanuary 5, 2023, Appellant filed
its original Verified Complaint against Respondent Westgate and RNR. The Appellant then filed
an Amended Verified Complaint on March 3, 2023, in which it asserted quantum merit, unjust
enrichment, mechanic’s lien enforcement, and civil conspiracy causes against RNR and
Respondent Westgate. Respondent Westgate subsequently brought another Motion to Dismiss on
March 29, 2023. In its Motion to Dismiss, Respondent Westgate argued that Appellant’s cause of
action for Quantum Meruit must be dismissed because it was not pled in the alternative. The
Motion to Dismiss was heard by the trial court on May 9, 2023. On May 10, 2023, the trial court
issued a Form 4 Order! granting Respondent Westgate’s Motion to Dismiss.

On May 22, 2023, the Appellant filed a Motion to Amend? to re-plead its Quantum Meruit
cause of action in the alternative.

On June 8, 2023, the trial court entered a more detailed and formal Order (“June 8" Order”)
which dismissed Appellant’s Quantum Meruit cause of action against Respondent Westgate

without prejudice. The trial court’s Order based the dismissal of this equitable claim on

' A copy of May 10, 2023 Form 4 Order denying Appellant’s Motion to Amend to re-plead its Quantum Meruit
cause of action in the alternative, marked Exhibit A, is attached hereto and incorporated reference.

2 A copy of May 22, 2023 Motion to Amend o re-plead its Quantum Meruit cause of action in the alternative,
marked Exhibit B, is attached hereto and incorporated reference.
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Respondent’s argument that Appellant did not plead its Quantum Meruit cause of action in the
alternative. Specifically, the June 8" Order provides in pertinent part as follows:
Despite the fact that a claim for unjust enrichment and/or quantum meruit
fail where there exists a valid and enforceable contract, courts® allow
quantum meruit claims to continue if plead in the alternative to a claim for
breach of contract. Plaintiff did not plead its quantum meruit and/or unjust
enrichment claims in the alternative, therefore Plaintiff’s claims for
quantum meruit and unjust enrichment must be, and are hereby,
DISMISSED WITHOUT PREJUDICE. (Emphasis added).
June 8" Order Granting Westgate’s Motion to Dismiss, p. 3; § 1 (Exhibit C).
On August 14, 2023, the trial court heard Appellant’s Motion to Amend to re-plead its
Quantum Meruit cause of action in the alternative and took the matter under advisement.
On August 15, 2023, the trial court issued a Form 4 Order* denying Appellant’s Motion to
Amend to re-plead its Quantum Meruit cause of action in the alternative.
On August 24, 2023, the Appellant filed a Motion for Reconsideration®, pursuant to Rules
59(e) and 52, SCRCP, of the trial court’s Form 4 Order denying Appellant’s Motion to Amend to

re-plead its Quantum Meruit cause of action in the alternative.

* See Franke Assocs. by Simmons v. Russell, 295 S.C. 327,332,368 SE.2d 462, 465 (1988)(“[W]e find in this instance
that the breach of contract claim and quantum meruit claim are alternative rather than inconsistent remedies.”);
Earthscapes Unlimited. Inc, v. Ulbrich, 390 S.C. 609, 617, 703 S.E.2d 221, 225 (2010) (“While the circuit court did
find there was a contract between the two parties in this action, it never awarded damages because of a breach of that
contract. Rather, the circuit court chose the theory of quantum meruit as an alternate remedy”). The trial Court followed
this holding in its Order dated September 27, 2023 dismissing Appellant’s Quantum Meruit Claim without prejudice,
stating “courts allow quantum meruit claims to continue if pled in the alternative to a claim for breach of contract.”
That is precisely what Appellant seeks to do in its Amended Complaint. (Emphasis added).

* A copy of August 15® 2023 Form 4 Order denying Appellant’s Motion to Amend to re-plead its Quantum Meruit
cause of action in the alternative, marked Exhibit D, is attached hereto and incorporated reference.

> A copy of August 24", 2023 Motion for Reconsideration of the Form 4 Order denying Appellant’s Motion to Amend
to re-plead its Quantum Meruit cause of action in the alternative, marked Exhibit E, is attached hereto and incorporated
reference. The trial court never ruled on Exhibit E, but instead Jjust ruled on Appellant’s Motion for Reconsideration
filed on October 5, 2023 and issued a Form 4 Order.
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On September 27, 2023, the trial court issued a more detailed and formal Order
(“September 27" Order™) denying the Appellant’s Motion to Amend to re-plead its Quantum
Meruit cause of action in the alternative. Specifically, the Order states the legal basis for denying
Appellant’s Motion to Amend in pertinent part as follows:

Because an unjust/quantum merit cause of action would fail as a matter
of law, justice does not require the court to allow the Plaintiff to amend
its complaint to add an unjust enrichment/quantum meruit cause of
action, because doing so would be futile. Therefore, for the reasons stated
above, Plaintiff’s Notice of Motion to Amend its amended Complaint is
hereby DENIED. (Emphasis added).

September 27" Order Denying Plaintiff’s Motion to Amend, p. 6; 9 2 (Exhibit F).

On October 5, 2023, the Appellant filed a Motion for Reconsideration® of the trial court’s
more detailed and formal Order denying Appellant’s Motion to Amend to re-plead its claim for
Quantum Meruit in the alternative.

On January 3, 2024, the trial court denied Appellant’s Motion for Reconsideration filed on
October 5, 2023 and issued a Form 4 Order’ without holding a hearing.

ARGUMENT

I THE TRIAL COURT’S ORDER DENYING APPELLANT’S MOTION TO
AMEND INVOLVES A LEGAL DETERMININATION ON THE MERITS
THAT THE APPELLANT’S QUANTUM MERUIT CLAIM IS FUTILE AS
A MATTER OF LAW AND IS THEREBY IMMEDIATELY APPEALABLE
UNDER SUBSECTION (1) OF THE S. C. CODE ANN. § 14-3-3330(1) AND
THE RELEVANT CASE LAW.

¢ A copy of Motion for Reconsideration of the trial court’s more detailed and formal Order denying Appellant’s Motion

to Amend to re-plead its claim for Quantum Meruit in the alternative, marked Exhibit G, is attached hereto and
incorporated reference.

7 A copy of January 3, 2024 Form 4 Order denying Appellant’s Motion to Amend to re-plead its Quantum Meruit
cause of action in the alternative, marked Exhibit H, is attached hereto and incorporated reference.
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Respondent Westgate’s Motion to Dismiss Appellant’s appeal pursuant to Rule 240,
SCACR, is without merit and contrary to State law.
The South Carolina Code Ann. § 14-3-330 (1976, as amended) addresses jurisdiction of

the Appellate Courts. Section 14-14-3-330 provides in pertinent part:

The Supreme Court shall have appellate jurisdiction for correction of errors of law
in law cases, and shall review upon appeal:

(1) Any intermediate judgment, order or decree in a law case involving the merits
in actions commenced in the court of common Ppleas and general sessions, brought
there by original process or removed there from any inferior court or jurisdiction,
and final judgments in such actions; provided, that if no appeal be taken until final
judgment is entered the court may upon appeal from such final judgment review
any intermediate order or decree necessarily affecting the judgment not before
appealed from . . . . (Emphasis added).

As a general rule, only final judgments are appealable. Culbertson v. Clemens, 322 S.C.

20, 23,471 SE.2d 163, 164 (1996). Any Judgment or decree, leaving some further act to be done
by the court before the rights of the parties are determined, is interlocutory and not final. Mid—

State Distribs.. Inc. v. Century Importers, Inc., 310 S.C. 330, 336, 426 S.E.2d 777, 780 (1993).

Actrial court’s order denying a motion to amend a pleading is interlocutory. Baldwin Const.

Co., Inc. v. Graham, 357 S.C. 227, 230, 593 S.E.2d 146, 147 (2004). “Absent some specialized

statute, determining if an interlocutory order is immediately appealable depends on whether the

order falls within one of the several categories of appealable judgments, decrees, or orders listed

in S.C. Code Ann. § 14-3-330.” Id. at 230. 593 S.E.2d at 147. S.C. Code Ann. § 14-4-330(1)
provides that this Court “shall review upon appeal: any intermediate judgment, order or
decree in a law case involving the merits in actions commenced in the court of common

pleas...” S.C. Code Ann. § 14-3-330. (Emphasis added). An order involves the merits when it

“finally determine[s] some substantial matter forming the whole or a part of some cause of action
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or defense...” Mid-State Distribs., Inc. v. Century Importers, Inc., 310 S.C. 330. 334. 426 S.E.2d

777, 780 (1993). (Emphasis added).

Here, Baldwin is distinguishable from this case in that it was decided pursuant to S.C. Code

Ann. § 14-3-330(2), rather than S.C. Code Ann. § 14-3-330(1). Furthermore, the trial court in

Baldwin did not rule on the substantive contents of the Appellant’s Motion to Amend an Answer
in that case. In this case, the trial court issued an order denying Appellant’s Motion to Amend its
Amended Complaint, stating that “because an unjust enrichment/quantum meruit cause of
action would fail as a matter of law, justice does not require the court to allow Plaintiff to amend
its complaint to add an unjust enrichment/quantum meruit cause of action, because doing so
would be futile.” See Order Denying Plaintiff’s Motion to Amend, p. 6; q 2, attached hereto as
Exhibit F. This order came after a previous order by the same trial court dismissing Appellant’s
claims for quantum meruit and/or unjust enrichment without prejudice and citing to the proposition
that “courts allow quantum meruit claims to continue if plead in the alternative to a claim for
breach of contract.” See Proposed Granting Westgate’s Motion to Dismiss, p. 3; § 2, attached
hereto as Exhibit F. (Emphasis added). The trial court’s order denying Appellant’s Motion to
Amend its Amended Complaint directly addresses the legal merits of the quantum meruit claim by
stating that the amendment would be futile and that the cause of action would fail as a matter of
law. See Order Denying Plaintiff’s Motion to Amend, p. 6; § 2, attached hereto as Exhibit F. This
statement went directly to the merits of the cause of action and the dismissal of Appellant’s Motion
was not merely discretionary. Therefore, the trial court’s order denying Appellant’s Motion to

Amend upon legal grounds, while interlocutory, is immediately appealable to this Court pursuant

to S.C. Code Ann. § 14-3-330(1). As additional authority for the above principle, please see Sibley

v. Young, 26 S.C. 415, 2 S.E. 314, 319 (1887) (Order refusing to allow amendment upon legal
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grounds. Although applications to amend pleadings are addressed to the discretion of the trial
court, yet where the refusal is based not upon discretion but upon legal grounds, an appeal will lie

under this subdivision); Waring v. Miller Batting & Mfg. Co., 36 S.C. 31 0,15 S.E. 132,134 (1892)

(While motions for leave to amend are oftentimes addressed to the discretion of the court, yet,
“when they are refused upon erroneous legal grounds, this court unquestionably has the power,

and it is its duty, to inquire into and reverse an order refusing a motion to amend on erroneous

legal grounds.”)(citing Sibley v. Young, 26 S. C. 415, 2 S. E. Rep. 314). (Emphasis added). This

Court reviews interlocutory orders when they contain other appealable issues. See Hite v. Thomas

& Howard Co., 305 S.C. 358, 360, 409 S.E.2d 340, 341 (1991) (“[A]n order that is not directly
appealable will nonetheless be considered if there is an appealable issue before the Court and a

ruling on appeal will avoid unnecessary litigation.”), overruled on other grounds by Huntley v.

Young, 319 S.C. 559, 462 S.E.2d 860 (1995); See also Skydive Myrtle Beach, Inc. v. Horry Cnty.,

No. 2021-000217, 2024 WL 3291602, at *3 (S.C. Ct. App. July 3, 2024) (citing Ferguson v.

Charleston Lincoln Mercury, Inc.. 349 S.C. 558, 565, 564 S.E.2d 94, 98 (2002) for this principle,

“stating the supreme court reviews interlocutory orders when they contain other appealable issues.)

overruled on other grounds by Hughes ex rel. Est. of Hughes v. Bank of Am. Nat'] Ass'n, 442 S.C.

113, 139-40 n.7, 898 S.E.2d 102, 116 n.7 (2024)"). (internal quotes omitted).

Lastly, Respondent’s reliance on Baldwin, 357 S.C. at 229-30, 593 S.E.2d at 147 for the
principle that a denial of a motion to amend an answer is not immediately appealable is misplaced
and inconsistent with statutory law and case law for the reasons discussed above. Because the trial
court’s refusal to allow the Appellant leave to amend was not based upon discretion, but instead
upon the legal ground of futility, an appeal will lie under S. C. Code Ann. § 14-3-330(1), as

amended. Accordingly, the Respondent’s Motion to Dismiss Appellant’s Appeal should be denied.
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IL

APPELLANT’S APPEAL WAS TIMELY FILED AND SHOULD NOT BE
DISMISSED WITH PREJUDICE

Appellant files this response to Respondent Westgate’s Motion to dismiss simply to refute

Respondent’s misrepresentation that Appellant has extinguished its opportunity to appeal the trial

court’s ruling. Respondent has inaccurately set forth the filings and orders of this case. Below is

an accurate recitation of the procedural history of this matter.

January 1, 2023: Appellant filed its Summons & Complaint alleging Quantum
Meruit and Unjust Enrichment against Respondent Westgate;

February 1, 2023: Respondent Westgate filed a Motion to Dismiss Appellant’s
claims;

March 3, 2023: Appellant filed an Amended Summons & Complaint alleging
Quantum Meruit, Unjust Enrichment, Civil Conspiracy, and Mechanic’s Lien
Foreclosure against Respondent Westgate;

March 29, 2023: Respondent Westgate filed a Motion to Dismiss Appellant’s
Amended Verified Complaint;

May 10, 2023: The Court issued a Form 4 Order (Exhibit A). which dismissed
Appellant’s claims of Quantum Meruit, Mechanic’s Lien, and Civil Conspiracy and
also granted Respondent’s Motion to Dismiss Appellant’s Amended Verified
Complaint;

May 22, 2023: Appellant filed a Motion to Amend its Verified Complaint (Exhibit
B);

May 22, 2023: Appellant filed a Motion to Reconsider the trial court’s Form 4
Order;

June 8, 2023: The Court issued a formal Order (Exhibit C) which dismissed
Appellant’s Quantum Meruit and Unjust Enrichment claims without prejudice,
dismissed Appellant’s Mechanic’s Lien Enforcement claim with prejudice, and
dismissed Appellant’s Civil Conspiracy claim without prejudice;

June 16, 2023: Appellant filed a Motion to Reconsider based on the trial court’s
new formal Order;

July 18,2023: The trial court issued a Form 4 Order denying Appellant’s Motion to
Reconsider the dismissal of Appellant’s claims;
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* August 15, 2023: The trial court issued a Form 4 Order denying Appellant’s Motion
to Amend its Verified Complaint (Exhibit D);

s August 24, 2023: Appellant filed a Motion to Reconsider the Court’s Form 4 Order
denying Appellant’s Motion to Amend its Verified Complaint Order (Exhibit E);

e September 27, 2023: The trial court issued a formal order denying Appellant’s
Motion to Amend its Verified Complaint Order (Exhibit F);

* October 5, 2023: Appellant filed a Motion to Reconsider based on the Court’s new
formal Order (Exhibit G); and

e January 3, 2024: the trial Court denied Appellant’s Motion for Reconsideration
filed on October 5, 2023 without holding a hearing Order (Exhibit H).

As noted by Respondent, a second Motion for Reconsideration under Rule 59(e) is
appropriate if it challenges something that was altered from the original judgment as a result of the

initial Motion for Reconsideration. Elam v. South Carolina Department of Transportation, 361 S.C.

9,14, 602 S.E.2d 772, 775 (2004).

In this case, each time Appellant has filed a Motion for Reconsideration, such Motion was
filed in response to the new formal order of the trial court following the Form 4 Order. The Court
in Elam further explained, “An appeal may be barred due to untimely service of the notice of
appeal when a party — instead of serving a notice of appeal — files a successive Rule 59(e) motion,
where the trial judge’s ruling on the first Rule 59(e) motion does not result in a substantial
alteration of the original judgment.” Id. at 778 (emphasis added).

Here, the trial court filed a Form 4 Order on August 15, 2023 denying Appellant’s Motion
to Amend its Verified Complaint. In response, Appellant’s first Motion for Reconsideration® was

filed on August 24, 2023. Respondent’s counsel then prepared a proposed order (unprompted and

¥ In this case, the Court ignored and never ruled on Appellant’s (first) Motion to Reconsider the Court’s denial of
Plaintiff’s Motion to Amend its Verified Complaint filed on August 24, 2023. Again, the first motion to reconsider
dealt with a Form 4 Order filed on August 15, 2023 denying Appellant’s Motion to Amend its Verified Complaint
filed on May 22, 2023.
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without consulting Plaintiff’s counsel) to set forth its new arguments as the trial court’s basis for

its denial of Appellant’s Motion to Amend its Verified Complaint filed on May 22, 2023, and
submitted the proposed order to the trial court on September 11, 2023. The trial court then adopted
Respondent’s proposed order and filed the formal order on September 27, 2023, denying
Appellant’s Motion to Amend its Verified Complaint.

Appellant’s second Motion for Reconsideration was filed October 5, 2023 to challenge the
new formal order and its alterations from the original judgment, which was a one sentence Form
4 Order filed on August 15, 2023.

On January 3, 2024, the trial court denied Appellant’s Motion for Reconsideration filed on
October 5, 2023 without holding a hearing. In this case, the Court has not ruled on Appellant’s
Motion to Reconsider the Court’s denial of Plaintiff’s Motion to Amend its Verified Complaint
filed on August 24, 2023.

Based upon the foregoing, the thirty-day timeline to serve a notice of appeal began to run
on January 3, 2024 after receipt of written notice of the filing of the order denying Appellant’s
Motion for Reconsideration filed on October 5, 2023. Appellant filed its notice of Appeal with
the Court of Appeals on January 30, 2024. Accordingly, because the Appellant’s notice of Appeal
was timely filed on January 30, 2024, the Respondent’s Motion to Dismiss this appeal should be

denied.

CONCLUSION

Respondent’s Motion to Dismiss Appellant’s Appeal with prejudice should be denied for
the following reasons: First, the trial court’s order denying Appellant’s Motion to Amend based
upon the legal ground of futility, while interlocutory, is immediately appealable to this Court

pursuant to S.C. Code Ann. § 14-3-330(1). Second, the thirty-day timeline to serve a notice of
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appeal began to run on January 3, 2024 after receipt of written notice of the filing of the trial court’s
order denying Appellant’s Motion for Reconsideration filed on October 5, 2023. As such, the
Appellant’s notice of Appeal was timely filed on January 30, 2024. Third, assuming the
Respondent’s Motion to Dismiss is granted, it will only be granted without prejudice. This is
primarily because the denial of Appellant’s Motion to Amend by the trial court “may be appealed
after the case has ended and final judgment entered,” as an alternative remedy pursuant to the

unambiguous language of S. C. Code Ann. § 14-3-330(1), as amended. (Emphasis added).

BELLAMY, RUTENBERT, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

/s/ Howell V Bellamy, 111

Howell V. Bellamy, III (SC Bar # 66575)
hbellamyiii@bellamylaw.com

1000 29™ Ave. N.

Myrtle Beach, SC 29577

843-448-2400 Phone

843-448-3022 Facsimile

Attorney for Plaintiff
Myrtle Beach, South Carolina

August 7, 2024
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