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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE 
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING 

EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,

v.

Kalvin Ropel Brown, Appellant.

Appellate Case No. 2016-000529

Appeal From York County
Perry H. Gravely, Circuit Court Judge 

Unpublished Opinion No. 2019-UP-014
Submitted November 1, 2018 – Filed January 9, 2019

AFFIRMED

Appellate Defender Taylor Davis Gilliam, of Columbia,
for Appellant.

Attorney General Alan McCrory Wilson and Assistant 
Attorney General William Frederick Schumacher, IV,
both of Columbia; and Solicitor Kevin Scott Brackett, of 
York, all for Respondent.

PER CURIAM:  Affirmed pursuant to Rule 220(b), SCACR, and the following 
authorities: State v. Govan, 372 S.C. 552, 557, 643 S.E.2d 92, 94 (Ct. App. 2007) 
("[A] motion in limine to exclude evidence made at the beginning of trial does not 
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preserve the issue for appellate review because a motion in limine is not a final 
determination."); State v. Atieh, 397 S.C. 641, 646, 725 S.E.2d 730, 733 (Ct. App. 
2012) ("A ruling in limine is not final; unless an objection is made at the time the 
evidence is offered and a final ruling procured, the issue is not preserved for 
review."); State v. Dicapua, 373 S.C. 452, 455, 646 S.E.2d 150, 152 (Ct. App. 
2007) (holding counsel's statement to the trial court that he had "no objection" to 
the introduction of evidence, even though he previously made a motion to exclude 
the evidence, waived any issue with admission of that evidence).         

AFFIRMED.1

LOCKEMY, C.J., and THOMAS and GEATHERS, JJ., concur.

                                      
1 We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATE OF SOUTH CAROLINA    IN THE COURT OF COMMON PLEAS

COUNTY OF YORK      CASE NO. 2019-CP-46-1504

KALVIN ROPEL BROWN, )      
)

Plaintiff, )
)

-vs- )  TRANSCRIPT OF RECORD
)

STATE OF SOUTH CAROLINA )
)

Defendant. )
_________________________)

   December 7, 2022
   York, South Carolina

B E F O R E:

Honorable Walton J. McLeod, IV, Judge.

A P P E A R A N C E S:

Mr. C. Rauch Wise
Attorney at Law
Attorney for the Plaintiff
Greenwood, South Carolina

 
Mr. Zachary Jones
Attorney at Law
Attorney for the State 
Columbia, South Carolina

Shannon E. McGilberry, CVR-M
Court Reporter

323



I N D E X

WITNESS   DIRECT CROSS REDIRECT   RECROSS

PATRICK C. SHARPE

Mr. Wise 6

Mr. Jones 19

WILLIE F. BRADLEY, JR.

Mr. Wise 21

Mr. Jones 58

Mr. Wise 61
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E X H I B I T S

ITEM NO. DESCRIPTION ID/AD

P-1 Motion to Suppress    8

P-2 Video   15

(REPORTER’S NOTE:  All exhibits admitted into evidence

during this proceeding were duly filed with the York

County Clerk of Court’s Office.)
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4

1 THE COURT:  All right.  All right.  Mr. Attorney

2 General, what’s our next case?

3 MR. JONES: May it please the Court.  The next case

4 is the matter of Kalvin Brown versus the State of South

5 Carolina, case number 2019-CP-46-1504.  My name is

6 Zachary Jones for the State; Mr. Brown is here, along

7 with his attorney, Mr. Rauch Wise.

8 Mr. Brown was indicted in the -- by the August,

9 2015, Grand Jury of York County for trafficking

10 opium/heroin, 14 grams or more, that indictment number

11 being 2015-CS-46-2347.  He was represented by Willie

12 Bradley and Patrick Sharpe and Assistant Solicitors

13 Marina Hamilton and Wesley Robinson prosecuted the case.

14 On February 24  of 2016, he proceeded to a Benchth

15 trial before the Honorable Perry Gravely.  Judge Gravely

16 found applicant guilty and sentenced him to 25 years

17 imprisonment and a fine of $200,000.  

18 He filed a timely notice of appeal and the South

19 Carolina Court of Appeals confirmed his conviction by an

20 unpublished opinion.  The remittitur was issued on

21 February 1 , 2019.  st

22 Mr. Brown filed the present application for post-

23 conviction relief on April 30 , 2019, and now I’ll turnth

24 it over to Mr. Wise to begin his case.

25 THE COURT:  And the sentence was ten years?
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1 MR. WISE:   Your Honor, --

2 MR. JONES:  I’m sorry.  The sentence was 25 years.

3 THE COURT:  Twenty-five.  Oh, okay.  Go ahead.

4 MR. WISE:  Your Honor, we’ve had -- this case been

5 around for a while and we’ve been back and forth on a

6 lot of the issues.  

7 One of the issues that Mr. Brown

8 wanted was the question of the weight.  We have actually

9 had those drugs re-weighed and we’re withdrawing that

10 issue.

11 THE COURT:  All right.  

12 MR. WISE:  Aside from that, we remain with all the

13 other issues.

14 THE COURT:  All right.  And the application -- the

15 amended application dated -- I don’t see the date on it,

16 but --

17 MR. WISE:  Should be on the very last page.

18 THE COURT:  This looks like a copy, but it’s not

19 signed.  But, the bottom line is you’re ready to proceed

20 on your amended application today?

21 MR. WISE:  We are; uh-huh.

22 THE COURT:  You ready to call your first witness?

23 MR. JONES:  We are, Your Honor.

24 THE COURT:  All right.  Proceed.

25 MR. WISE:  All right.  I’d like to call Mr. Patrick
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1 Sharpe first.

2 THE COURT: Yes.

3 (PATRICK C. SHARPE, being first duly sworn, was

4  examined and testified as follows):

5 DIRECT EXAMINATION 

6 PATRICK C. SHARPE BY MR. WISE:

7 Q. All right.  Mr. Sharpe, how did you come to

8 represent Mr. Kalvin Brown?

9 A. At some point very late in the game, Mr. Bradley

10 gave me a call, I guess, whenever things were looking

11 like they’re -- I guess they were in the trial docket,

12 but he gave me a call to see if I would be available to

13 assist him.

14 Q. All right.  So Mr. Bradley got you involved in it?

15 A. That’s correct.

16 Q. And that was when you first met Mr. Brown?

17 A. Correct.

18 Q. Okay.  Do you recall when -- about when you got

19 involved in it?

20 A. From, like, a procedural stage, I want to say that

21 we were, like, right on the cusp of trial.  It was very

22 late in the game, so to speak.

23 Q. Okay.  And this case was tried -- this case was

24 tried in, looks like, February of 2016?

25 A. Sounds about right.
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1 Q. So shortly before that?

2 A. Actually, now that you’ve given me that date, I

3 went into private practice, I believe I opened that

4 February, the 1 , February 1 , so it would havest st

5 probably been right about that -- you know, within that

6 thirty-day period.

7 Q. Yeah.  You truly came in at the last minute?

8 A. I -- yeah.  

9 Q. Okay.

10 A. I didn’t -- now that you bring that up, I didn’t

11 realize how last minute it was until --

12 Q. All right.  So what was the basic issues that you 

13 -- that you and Mr. Bradley saw in this case?

14 A. One of the issues was was the possession aspect,

15 because apparently the -- I want to say the driver of

16 the vehicle was going to come and say or she had been --

17 she -- I think she told the sheriff’s department and the

18 solicitor’s office that the drugs were hers.

19 Q. So when you got involved, you were aware of her

20 testimony?

21 A. Yeah.  

22 Q. Okay.

23 A. I believe so.  Yes.

24 Q. What were the other issues?

25 A. Other issues were, I remember that I argued a
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1 motion to suppress the drugs based on, I want to say,

2 it’s U.S. versus Rodriguez extending the traffic stop.

3 Q. Uh-huh.  And the other was?

4 A. Uh, --

5 Q. Let me hand you this and see if this refreshes your

6 memory of issues y’all wanted to raise.

7 A. Thank you.

8 (WHEREUPON, the witness reviewed a document

9 provided by Mr. Wise.)

10 A. Yeah.

11 Q. Okay.  Let me -- can you identify this?

12 A. Yes.  It’s a motion to suppress---

13 Q. Okay.

14 A. ---on the case.

15 MR. JONES:  May I take a look at that, Your Honor?

16 MR. WISE:  Yes. 

17 (Whereupon, the referenced document was handed to

18 Mr. Jones for review.)

19 MR. WISE:  Move to introduce this as Applicant’s

20 Exhibit 1.

21 MR. JONES:  No objection.

22 THE COURT:  So admitted.  You’re moving into

23 evidence.  Did I hear you correctly?

24      MR. WISE:  Excuse me?

25 THE COURT:  Did you move it into evidence?
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1 MR. WISE:  Yes.

2 THE COURT:  Okay. 

3 MR. WISE:  Okay. 

4 Q. All right.  And you can use that to refresh your

5 memory rather than---

6 A. Thank you.

7 Q. ---rely on mine.  All right.  So what were the

8 issues identified in this case based on the pretrial

9 motion?

10 A. This motion, it looks like we were trying to

11 suppress any evidence found as a result of the stop, as

12 the traffic stop was unreasonably delayed and the

13 purpose for the stop was complete before any reasonable

14 suspicion of contraband was determined.  Another issue

15 was any reference to the incident report of Jay Gibson,

16 which the contents of the report is a summary of what is

17 already captured on the dash cam video of the officer’s

18 patrol car---

19 Q. Uh-huh.

20 A. ---and any reference to any alleged out-of-court

21 statements made by the defendant in this case as such

22 statement submitted by the officer is unreliable,

23 tainted and is highly suspicious under the facts of this

24 case.

25 Q. Okay.  So, basically, you were pretty down to
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1 whether or not you’re going to let his statement come in

2 and whether or not the legality -- whether or not the

3 search was legal?  Is that correct?

4 A. That’s correct.

5 Q. All right.  What do you know about the decision to

6 waive a jury trial in this case?

7 A. That was a decision that had been made prior to my

8 getting involved.

9 Q. Okay.

10 A. So I couldn’t really --

11 Q. All right.  Did you and Mr. Bradley ever discuss

12 that in any detail?

13 A. Not really.  To my recollection, I believe that

14 had already kind of been decided.

15 Q. Okay.  So this case was tried non-jury and have you

16 got a copy of the record in front of you?  You don’t.

17 A. No.

18 (Whereupon, the referenced item was handed to the

19 witness.)

20 Q. I’m going to hand you the record in this case.  

21 A. All right.

22 Q. If you turn to page 56, -- let me back up.  You

23 don’t need to turn there yet.  Let me -- were you

24 involved at all in the appeal in this case?

25 A. No, sir.
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1 Q. Okay.  The -- was there a pretrial motion in this

2 case?

3 A. Yes.  I remember I argued the pretrial motion to

4 suppress the drugs based on the, like I said, I believe

5 it was U.S. versus Rodriguez delayed extending the

6 purpose of the traffic stop.

7 Q. All right.  Was there any testimony taken in the

8 pretrial motion?

9 A. And when you say testimony, you mean like from a

10 witness.

11 Q. From witnesses.

12 A. I don’t recall.

13 Q. All right.  I believe, if you turn to about page

14 32, it should tell you.  Actually, if you go back and

15 look at -- go back and start about page 6.

16 A. Six?

17 Q. Yeah.  I believe Mr. Bradley actually started --

18 started the argument and then you took over and if you

19 look -- thumb through that and page -- to page 32, it’s

20 pretty much, I think, the pretrial argument.  And does

21 that reflect any testimony from any law enforcement

22 officers or anyone?

23 (Whereupon, the witness reviewed the referenced

24 document.)

25 A. I do not see any testimony.
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1 Q. Okay.  So it was just basically oral argument among

2 lawyers?

3 A. Correct.

4 Q. All right.  And I think the judge finally ruled, on

5 page 32 at line 3, kind of a vague ruling where he said,

6 Based on this, I’m not sure there’s really -- there’s a

7 basis really to suppress it.  Correct?

8 A. Correct.

9 Q. All right.  Didn’t prevent y’all from raising that

10 later?

11 A. Did -- no.  Did not prevent us from --

12 Q. Okay.  And really not a very definitive ruling at

13 that point?

14 A. Correct.

15 Q. All right.  And in fairness to the judge, he didn’t

16 have all the facts from the officers involved either,

17 did he?

18 A. Right.

19 Q. Okay.  Now let’s turn to page 56 of the transcript

20 and looking down at line 19, and you may need a running

21 start to that.  On page 15 where the State introduced

22 State’s Exhibit 1 and can you gather from that what

23 State’s Exhibit 1 was?

24 A. It looks like, if I had to guess, it -- from what I

25 can see here, is the drugs.
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1 Q. Right.  Okay.  All right.  And did the defense

2 raise any objection to the drugs at that point?

3 A. It doesn’t appear that there was. 

4 Q. Now, how was the Jackson versus Denno hearing going

5 to be  handled as far as the alleged confession of Mr.

6 Brown?

7 A. I do not recall.

8 Q. Excuse me?

9 A. I do not recall.

10 Q. You don’t recall?

11 A. I don’t recall.

12 Q. Okay.  But that was a part of your motion?

13 A. Right.

14 Q. To suppress the statement pursuant to Jackson

15 versus Denno?

16 A. Correct.

17 Q. Okay.  Did you and Mr. Bradley ever have any

18 conversation about how that would be handled?

19 A. I don’t recall.

20 Q. Okay; all right.  Now, on page 145 there was again

21 -- you renewed all motions at that point, on line 13. 

22 You remember that?

23 A. Yes; yes.  Sorry.  

24 Q. All right.

25 A. I didn’t know you were waiting for a
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1 response.  Yes, sir.

2 Q. And the Court -- and all motions including the

3 motion to suppress and all that?  Correct?

4 A. Correct.

5 Q. All right.  And the Court, on line 11 -- excuse me

6 -- 21 and 22 said basically, I think he could definitely

7 determine that that was following too close.  Correct?

8 A. Correct.

9 Q. And one of the issues in this case was did the

10 officer observe the driver of the car Mr. Brown was in

11 following too close.

12 A. Correct.

13 Q. And do you recall the video?

14 A. Vaguely, and I do remember that, in my opinion, you

15 know, it didn’t seem like she was following too close.

16 Q. Okay.  Particularly, when he first pulled out.  Is

17 that correct?

18 A. Correct.

19 MR. WISE:  We’re not going to ask this witness to

20 look at it, Your Honor, but before I forget about it, I

21 would like to introduce the video as an exhibit, which I

22 think the Court would have to review to rule in this

23 case.

24 MR. JONES:  Your Honor, this -- if it is the video,

25 then I don’t have a problem with that.

336



15

1 MR. WISE:  It is.

2 MR. JONES:  Okay.

3 MR. WISE:  It is the one -- I will certify this is

4 the one that was actually sent to me by the South

5 Carolina Court of Appeals.

6 THE COURT:  It’s going to be Applicant’s Exhibit 2?

7 MR. WISE:  Correct.

8 THE COURT:  All right.  Admitted without objection.

9 Q. All right.  So the only finding the judge made as

10 far as the motion to suppress was that there was

11 probable cause to stop the car because he was following

12 too close.  Is that correct?

13 A. That’s my understanding.

14 Q. Did he make any ruling about whether the stop was

15 extended or anything like that?

16 A. Nothing specifically on the record.

17 Q. Okay.  And do you recall whether you or Mr. Bradley

18 at that point asked the judge to be more definitive in

19 his ruling?

20 A. I do not recall.

21 Q. Okay.  At a Jackson versus Denno hearing, you’re

22 aware that Mr. Brown would have had a right to testify?

23 A. Yes, sir.

24 Q. Is that correct?

25 A. Correct.
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1 Q. Had y’all discussed with Mr. Brown his testimony at

2 a Jackson versus Denno hearing?

3 A. I don’t specifically remember that.

4 Q. You don’t have a recall of y’all sitting down and

5 going over a lot?

6 A. No.

7 Q. Okay; all right.  And Mr. Brown denied making the

8 statements attributed to him?

9 A. Correct.

10 Q. And, now, at some -- was there some reason to give

11 credibility to his denial of making those statements?

12 A. I don’t recall recall.

13 Q. Do you remember what the officer said the drugs

14 were?

15 A. I believe that the officer said that they were one

16 thing and they were actually maybe the other.  

17 Q. All right.

18 A. I think maybe he said they were -- it was heroin,

19 but it was cocaine or --

20 Q. Said that it was cocaine and it turned out to be

21 heroin?

22 A. It was heroin.  That’s right; that’s right.

23 Q. Okay; all right.  So the officer on the video made

24 mention of cocaine.  Correct?

25 A. Right.
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1 Q. And then in his report that you mention in your

2 motion, he made mention of cocaine?

3 A. Right.

4 Q. All right.  And that wasn’t correct?

5 A. Right; yeah.  That’s right.

6 Q. At the end of all the testimony on page 237, there

7 was then again a motion to -- look at lines 17 through

8 19.

9 A. Yes, sir.

10 Q. Did you read that?

11 A. I did.

12 Q. All right.  And then Mr. Bradley said, We would

13 also renew again our motion for suppression, as well as

14 motion for directed verdict.  Correct?

15 A. Correct.

16 Q. And then on page 238 the judge simply -- looking at

17 lines 2 through 4, he simply denied the motion.

18 A. Correct.

19 Q. Correct?

20 A. Correct.

21 Q. Didn’t go into any detail?

22 A. Did not.

23 Q. And neither of y’all requested that he go into more

24 detail as to the specifics of the suppression motion?

25 A. I don’t believe so.
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1 Q. Okay.  Now, there was no objection -- are you

2 familiar with what happened on appeal?

3 A. I -- generally, I believe that the -- since there

4 was no objection during the introduction at trial, a –

5 wouldn’t be the---

6 Q. Correct.  

7 A. ---appeal.

8 Q. Do you recall failing to make that objection?

9 A. I don’t recall that, but you know, transcript’s

10 right here, so --

11 Q. Right.  All right.  And if there was no objection

12 made when exhibit 1 was introduced, would you agree that

13 that would be a failure to make that objection?

14 A. I would.

15 Q. All right.  And let me find one other place.   

16 MR. WISE:  Give me just one second, Your Honor.

17 Q. And do you recall that -- whether or not there was

18 an objection to the drugs when they were again

19 introduced during the testimony of the SLED -- of the

20 lab person that did the analysis?

21 A. I don’t recall.

22 Q. All right.  Turn to 141 and look at lines 10

23 through 18 and read those to yourself, please.

24 A. Okay.

25 Q. Okay.  You read them?
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1 A. I read them.  Yes.

2 Q. Okay.  And that’s where not only the drugs are

3 introduced again as exhibit 1, but exhibit 2, the SLED

4 report, was introduced.  Correct?

5 A. Yes, sir.  Yes, sir.

6 Q. And was there any objection to either one of those?

7 A. Not that I can see here.

8 Q. Okay.  Give me one moment.  

9 MR. WISE:  No further questions.

10 THE COURT:  All right.  Cross-examination.

11 CROSS-EXAMINATION

12 PATRICK C. SHARPE BY MR. JONES:

13 Q. Thank you, Mr. Sharpe.  Do you recall the

14 explanation given by the State as to why the traffic

15 stop was delayed?

16 A. I do not.

17 Q. All right.  The --

18 A. I mean, I want to say it was because I don’t think

19 they really had -- to my recollection, they didn’t have

20 really a good reason, but I think that they were trying

21 to get the dog, drug dog, out there. 

22 Q. Do you recall the officer or do you recall the

23 matter about the driver of the car giving a false name?

24 A. I do.

25 Q. All right.  And this might just be more of an
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1 argument for the Court at the end of summations since --

2 just based on the transcript, but the -- have you read

3 the Court of Appeals’ opinion?

4 A. I did; yes.

5 Q. All right.  And it was an unpublished opinion

6 pursuant to Rule 220(b) as to the straight-side (ph)

7 opinion?

8 A. That’s my understanding.

9 Q. All right.  I believe that -- I think you testified

10 to Mr. Wise, in response to his question, that on two

11 separate occasions you made the motion to renew all

12 prior objections?

13 A. Correct.

14 Q. And the motions were denied both times?

15 A. Correct.

16 Q. And in addition, you had the motion at the

17 beginning of trial to suppress all the evidence?

18 A. Correct.

19 Q. And that motion was denied?

20 A. That’s right.

21 Q. I think that’s the only questions I have for you,

22 Mr. Sharpe.  Thank you so much.

23 THE COURT:  Redirect?

24 MR. WISE:  No redirect.

25 THE COURT:  All right.  The witness may step down.
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1 THE WITNESS:  Thank you.

2 MR. WISE:  Call Mr. Bradley.

3 (WILLIE F. BRADLEY, JUNIOR,

4 being first duly sworn, was examined and testified as

5 follows):

6 DIRECT EXAMINATION 

7 WILLIE F. BRADLEY, JUNIOR:

8 Q. Mr. Bradley, tell us, if you would, how you came to

9 represent Mr. Kalvin Brown.

10 A. Mr. Brown was introduced to me through a mutual

11 friend of ours --

12 Q. Speak up just a little.

13 A. Sorry.

14 Q. All right. 

15 A. Mr. Brown was introduced to me through a mutual

16 friend of ours whom lived in Kingstree, South Carolina,

17 which is where I’m from.  

18 Q. Uh-huh.

19 A. They -- he and the mutual friend called me up and

20 they wanted to speak with me in my office on a Saturday,

21 at which time I did tell them I’d make myself available. 

22 That mutual friend was one of my best friends and he’d

23 gone away and wound up doing some time and he told me he

24 wanted me to see if I could help someone, a friend of

25 his, and I told him I’d do the best I can.  Yes.
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1 Q. So when did you first meet Mr. Brown?

2 A. Mr. Wise, I can’t exactly recall that, but it would

3 have been, I’ll say, at least four months to five months

4 out from when the trial was, if not longer.

5 Q. All right.  He was -- do you recall when he was

6 arrested?

7 A. I do not.  Not the exact date.

8 Q. But it was -- how long -- do you recall how long

9 this case had been pending when it finally went to

10 trial?

11 A. I don’t recall at this time.  I knew that we were

12 going to be placed on a trial docket, but was hoping

13 that we would still have enough time to be prepared to

14 move forward on it.

15 Q. Okay.  And do you recall what he was originally

16 arrested for, as opposed to what he was indicted for?

17 A. I -- what I recall, I think he was arrested for

18 trafficking cocaine over -- I don’t know what the

19 threshold level was, but it was a trafficking cocaine

20 and it was -- I know it carried a mandatory 25-year

21 sentence, so I would say it may have been over maybe a

22 14 to 28 grams---

23 Q. All right. 

24 A. ---or somewhere around in there.

25 Q. And he was ultimately indicted, I believe, for
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1 trafficking heroin?

2 A. Yes, sir.

3 Q. All right.  Do you ever recall whether he went back

4 in and was re-arrested on the charges in the indictment?

5 A. I don’t recall, but I do not remember myself being

6 the person that had gone with him---

7 Q. Okay.

8 A. ---if he had done that.  I know I did not -- would

9 not have been representing him at that time, but, no, I

10 don’t -- I do not recall him being re-arrested.

11 Q. Uh-huh.  Did you actually have a formal contract

12 with Mr. Brown?

13 A. I am sure I did.  I was in the -- I always did

14 that.  I’d been practicing for probably about seventeen

15 years by that time, maybe 16, so normally I would have

16 done that.

17 Q. And the reason was just a concern about the date

18 more than anything else?

19 A. Okay.  Yeah.

20 Q. ‘Cause that would have a date on it.

21 A. I -- I’ll be honest with you, you and I spoke

22 several times---

23 Q. Uh-huh.

24 A. ---and because of certain things that I’ve had come

25 up, I was not able to locate a lot of the -- well,
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1 really, I was only looking for the video.  I did have a

2 copy of the file, but those were the things that you

3 asked for on the video.

4 Q. Right.

5 A. I did go back and look through some of those files,

6 Mr. Wise, but I don’t recall the exact date.  I’m sorry.

7 Q. Okay.  You went back and looked through Mr. Brown’s

8 file?

9 A. I did; I did.

10 Q. You did find it, then?

11 A. I can’t recall.  It’s been about two years now

12 since you first called me and since then, I’ve gone

13 through several seizures and hospital procedures, so --

14 Q. Well, I was going to say you’ve had to close your

15 office down---

16 A. I have.

17 Q. ---since this case?

18 A. Yes, sir.

19 Q. Okay.  And to what extent you’re working, you’re

20 working from home?

21 A. I am working from home and I’m probably only

22 working about a little under half of what I was working

23 then---

24 Q. Okay.

25 A. ---because of the issues I have.
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1 Q. All right.  So you recall meeting with Mr. Brown?

2 A. Certainly.

3 Q. Right?  In your initial discussions with him, what

4 was the theory of issues that are involved in this case?

5 A. The issues were similar to what Mr. Sharpe just

6 mentioned.  

7 Q. Uh-huh.

8 A. I was trying to --

9 Q. And excuse me.  I don’t want to interrupt you, but-

10 --

11 A. Oh.  Okay.

12 Q. ---the motion is there if you want to use that to

13 refresh your memory, sir.

14 A. Well, I mean, the issues were exactly as he stated. 

15 I don’t think we got into the actual conversation about

16 a Jackson hearing until Patrick actually came abroad,

17 but I can remember the first several times we talked

18 about just what had happened.  I mean, we did not -- I

19 didn’t develop any theory of the case because I hadn’t

20 looked at any of the discovery on the case.  

21 Q. Uh-huh.

22 A. I was only going by what my client had told me.  He

23 wasn’t my client at the time, but until we actually

24 engaged, and so I was basically just an advisory person

25 and I think he was determining whether or not he really
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1 wanted me to move forward on that case, as well as what

2 would be the charges on that -- 

3 Q. All right.

4 A. -- I mean, what I would be able to charge on that

5 case, and it took me a while to determine whether I was

6 actually going to represent him and what the charge

7 would be.

8 Q. So leave aside for a moment the Jackson versus

9 Denno issue---

10 A. Certainly.

11 Q. ---because that would not have been---

12 A. Yeah.  That’s --

13 Q. ---obvious until you got some discovery.  So before

14 you got any discovery in this case, what was the real

15 issue in the case?

16 A. Whether or not --

17 Q. Or issues.

18 A. Whether or not Mr. Brown actually had knowledge of

19 the drugs that were found in the car and what those

20 drugs were.

21 Q. Uh-huh.

22 A. Whether they were cocaine, whether they was heroin,

23 were they some other illegal substance or whether they

24 were illegal at all.

25 Q. Right.  In your discussions with Mr. Brown, did you
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1 discuss with him anything about the traffic stop?

2 A. He mentioned to me about the traffic stop, but yes,

3 that came later on down the line---

4 Q. Okay.

5 A. ---where we did get into the traffic stop and that

6 would have been just before I got a copy of the disk 

7 Q. Okay.  So Mr. Brown, obviously, ultimately retained

8 you to represent him?

9 A. We both came to a mutual agreement that I would

10 represent him.  Yes.

11 Q. Okay; all right.  And about how many times you

12 think you met with him prior to the trial in February?

13 A. Oh.  I would say no less than seven to eight times

14 and maybe up to ten times, because we had met several

15 times before then when I was not -- I hadn’t agreed to

16 represent him at that time yet.

17 Q. And you had a chance to go over with him with the

18 incident report from Officer, I believe, Gibson?

19 A. Did I -- you said did I go over --

20 Q. Did you go over that report with him?

21 A. I’m sure I did during the course of our meetings. 

22 I can’t tell how early it was in the process, though.

23 Q. And do you recall in that incident report there

24 being an alleged statement given by Mr. Brown?

25 A. Yes.  I think it was in the incident report where
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1 the officer alleged that Mr. Brown had said, after he

2 had gotten to the station, that the drugs may have been

3 his, that he had taken ownership of the drugs or

4 something to that effect.

5 Q. Right.  And, of course, suppression of that

6 statement would be important?

7 A. Certainly.  And I think at that point we noted that

8 that was one of the things that if I were retained that

9 we would have to look at.  That would have been one of

10 the bases for moving forward.

11 Q. And that was in your motion also to suppress---

12 A. Certainly.

13 Q. ---that was filed?

14 A. Certainly.

15 Q. All right.  That’s Applicant’s Exhibit 1.

16 A. Yes, sir.

17 Q. Now, when did the discussion come with Mr. Brown

18 about waiving a jury trial?

19 A. Oh.

20 Q. Let me back up.  Let me back up one second.

21 A. Okay.

22 Q. I’m going to try to keep in more order.  

23 A. Sure.

24 Q. When did you become aware of a statement by the

25 driver of the car in which she was claiming
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1 responsibility for the drugs?

2 A. Oh.  I will say it was probably maybe about the

3 second or third time Mr. Brown and I met where we got

4 into further detail every time we would meet and he

5 mentioned to me that -- about the young lady that was

6 actually driving the car and that those were her drugs. 

7 And the next time or the time after that, she actually

8 showed up with Mr. Brown at my office and at that point-

9 -- and I stopped her from talking to me and that’s

10 actually when I called Mr. Sharpe in for the very first

11 time, because I told both of them that I was not going

12 to listen to that, that I needed to have a separate

13 counsel advise her of her rights and I had a friend that

14 I knew, because Pat and I had worked together on some

15 other cases and that when she came down the next time

16 that I would have that attorney there and that’s when

17 Mr. Sharpe first came to meet with her.  That’s why he

18 was brought in initially.

19 Q. Okay.  Do you recall, did the State ever give you a

20 copy of her statement prior to the actual trial? 

21 A. I don’t recall.  That certainly could have been the

22 case; it may have not.  I haven’t been able to -- I

23 can’t be certain of that.  

24 Q. Let me check real quick.  Turn, if you would, to

25 page 190 of the transcript.
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1 A. Yes, sir.

2 Q. And look at -- excuse me -- 189 first and read

3 where your direct examination of her begins on line 22

4 and I would just say read until your memory is refreshed

5 enough to answer questions about her statement.

6 (Whereupon, the witness reviewed the referenced

7 document.)

8 A. I recall the statement that she had.  I don’t

9 recall -- I think I do recall receiving a copy of that.

10 Q. Okay.  And if you’d turn over to page 199 and you

11 actually, at line 21,---

12 A. Uh-huh.

13 Q. ---I believe you actually introduced the statement

14 as an exhibit? 

15 A. Yes.

16 Q. Okay.  And then over on page 200 at line 20 through

17 23, does that mention when she mentioned that she gave

18 the statement?

19 A. It does.  It says around November.

20 Q. All right.  And that was in November before the

21 trial in February?

22 A. Yes.  That would have been about two months before,

23 three months before trial.  Two or three months.

24 Q. And do you recall -- it may be difficult for you to

25 recall when you got that statement from the solicitor’s
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1 office?

2 A. Well, the problem is I don’t recall whether I got

3 the statement from the solicitor’s office or whether I

4 got the statement from -- yeah; I did get it from the

5 solicitor’s office.  I cannot recall when,---

6 Q. All right.

7 A. ---but I do remember getting it from the

8 solicitor’s office.

9 Q. All right.  Obviously it would have been after --

10 A. And --

11 Q. -- after November before trial?

12 A. It would have been sometime around that time, but I

13 remember, because the solicitor actually called me and

14 she told me that the person -- the young lady who was in

15 the car had come back up there and had given a

16 statement.

17 Q. Okay.

18 A. Yes.  And that is right around the time that,

19 again, I would have called Mr. Sharpe, and so it would

20 have been right around that time.

21 Q. Okay; all right.  So when did you have a

22 conversation or how’d your conversation with Mr. Brown

23 about giving up a jury trial come about?

24 A. It wasn’t -- I didn’t say give up a jury trial.  I

25 just told -- I told Mr. Brown that there were two ways
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1 to proceed in a case like this, that he could actually 

2 -- he had the option of deciding whether or not he

3 wanted a jury trial or whether or not he wanted a Bench

4 trial.  We talked about the dynamics of both and that is

5 something that I give just about every client that is

6 going to trial, the option of whether or not they want

7 to choose a jury or whether or not they want to proceed

8 before a judge.  I do that sometimes based on the

9 credibility of the people, the witnesses that I speak

10 with, as well as the credibility of the persons,

11 everyone who’s going to testify.  In this particular

12 case, I can’t recall exactly, you know, what the

13 conversation was, but I do remember us talking more than

14 one time about whether or not he should have a Bench

15 trial or a jury trial and I know that at the end, prior

16 to us coming to trial a couple of weeks, Mr. Brown was

17 certain that he was going to go before the judge.

18 Q. Now, when you had discussions with Mr. Brown about

19 waiving the jury trial, were you aware of the young lady

20 who was going to come in and testify that the drugs were

21 hers?

22 A. The first time, I don’t think I was, but certainly

23 after that, yes, sir.

24 Q. Okay.  How did that fact impact your advice on

25 whether or not to seek a jury trial?
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1 A. I can recall that, you know, it was that the judge

2 can either accept it or the judge cannot accept her

3 testimony.  It’s a matter of whether or not twelve

4 people are going to agree with you or maybe just one

5 person may hold out or whether, in the case with the

6 judge, whether or not the judge is going believe her

7 testimony, because the judge is the finder of fact at

8 that point and he’s going to be judging the credibility

9 of the witnesses and so it was more in the understanding

10 of whether or not you would want that judge to be the

11 one or whether or not you would want those twelve

12 people to be one.  We also spoke about geographical

13 area, as well as the demographics of what a jury may

14 look like, and all those things were discussed in

15 detail.

16 Q. You had a chance to meet this Monique, I believe it

17 was, Tapier (ph)?

18 A. I --

19 Q. You had --

20 A. I think that’s her name. 

21 Q. You had a chance to meet with her— 

22 A. I did.

23 Q. ---before the trial.  Right?

24 A. Yes, I did.

25 Q. And from your meeting her, did she have some
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1 credibility?

2 A. She did have some credibility.

3 Q. All right.  She had some value?

4 A. She had some baggage and at certain times, I guess

5 it just depends on what her mood was at the time when

6 she -- when she was there at that time, because I saw

7 several sides of her.  I saw signs when she was angry; I

8 saw times when she was not angry and I did have some

9 worries or concerns about how she would appear before a

10 jury, but I had those concerns about how she would

11 appear before the judge as well.

12 Q. All right; all right.  And when she testified, I

13 mean, she, quite frankly, admitted she was a serious

14 addict?

15 A. Certainly.

16 Q. And had been for quite some time?

17 A. Certainly.

18 Q. All right.  And I think her testimony, basically,

19 was the drugs were for personal use.

20 A. Exactly.

21 Q. Okay.  So did you talk to Mr. Brown about the fact

22 that if we have twelve jurors and just one juror

23 believes her, that you have to do it over, but if you do

24 it in front of a judge and the judge doesn’t believe

25 her, then it’s over, so to speak?

356



35

1 A. We discussed in full the entire dynamics of the 

2 jury versus the judge and so, yes, I’m sure that would

3 be -- that would certainly be one of the dynamics that

4 would happen in a judge trial versus a jury trial.  Do I

5 specifically remember the words I used?  I do not, but

6 certainly we discussed it on more than one occasion.

7 Q. Now, let’s go back to the trial of this case.  At

8 the beginning of it, you made a verbal motion to

9 suppress or you made a written motion first and then put

10 it on the record on page 32 of the transcript at lines 8

11 through 11, if you would turn to page 32.

12 A. Certainly.

13 (Whereupon, the witness complied with the request

14 of counsel.)

15 Q. And then, actually, on 32 you’re talking about

16 suppressing the confession and the statements and the

17 report.

18 A. Am I on page 8?

19 Q. Thirty-two.

20 A. Page 32?

21 Q. Yeah, line 8.

22 A. Okay.

23 Q. Or, actually, if you wanted to get a running

24 start, go back to line 5.

25 A. Okay.
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1 (Whereupon, the witness reviewed the referenced

2 document.)

3 A. Okay.

4 Q. You’re referring there primarily to his statement

5 that you wanted to suppress.

6 A. Just the confession, yes.

7 Q. Right.  And that would be pursuant to, I assume,

8 a Jackson versus Denno hearing?

9 A. Yes.  That would be.

10 Q. What did you mean there when you said, “So we’ll

11 just handle that during the trial, Your Honor”?

12 A. I don’t know exactly what I was saying, but I knew

13 that once the officer would actually take the stand that

14 as opposed to the judge having a evidentiary hearing, a

15 Jackson hearing that since he was gonig to be the finder

16 of fact, that that would certainly still -- that would

17 sort of substitute for that hearing.  The judge would

18 still hear it, so it wasn’t like a jury would hear it

19 and the judge would actually have the right to rule on

20 it at that time or around that time that it was

21 introduced.

22 Q. All right.  So let’s go to page 63 of the

23 transcript and look at lines 13.

24 A. Okay.

25 Q. And that’s when you interpose an objection based on
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1 a pretrial motion.

2 A. Yes.

3 Q. All right.  At that point did you ask the judge to

4 have a full-blown Jackson versus Denno hearing when Mr.

5 Brown could testify about that alleged statement?

6 A. I did not.

7 Q. Okay.  Had you discussed with Mr. Brown the need

8 for his -- him to testify at a Jackson versus Denno

9 hearing?

10 A. I did not.

11 Q. All right.  

12 A. I -- let’s say, I don’t recall having---

13 Q. Okay.

14 A. ---that conversation, because it would stick out in

15 my mind; I would remember.

16 Q. Then you understand that in your conversations with

17 Mr. Brown he denied making any statement?

18 A. I’m sorry?

19 Q. He denied making the statement that was in the

20 incident report?

21 A. Yes, he did.

22 Q. Okay; all right.

23 A. He denied it.  I’m sorry.

24 Q. All right.  And is there some logic inherent to his

25 position that he didn’t make that statement, aside from
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1 his credibility?

2 A. I guess I don’t understand what you mean.

3 Q. All right.  Let me rephrase it.  Did the officer,

4 in his testimony about when he was having a discussion

5 with Mr. Brown as to what the drugs were, mention they

6 were cocaine?

7 A. Yes.  Judging from the transcripts and Mr. Brown;

8 yes.

9 Q. And it turned out they were hers?

10 A. Certainly.

11 Q. All right.  So if Mr. Brown admitted possessing

12 cocaine, would there be some inherent logic there that,

13 in reality, he didn’t know what the drugs were, ‘cause

14 they turned out to be heroin.

15 A. And you said would there be some inherent logic in

16 there?

17 Q. Right.

18 A. What do you mean by that?

19 Q. Well, I mean, if a person is confessing to

20 possessing the drugs were in the car,---

21 A. Uh-huh.

22 Q. ---would you assume the person would know what the

23 drugs are?

24 A. Oh, yes.  I certainly would.  And I don’t remember

25 whether or not it was -- we had that discussion.  We had
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1 several discussions about what the drugs were and, you

2 know, he certainly said he did not make that statement.

3 Q. All right; all right.  And had you conducted a

4 full-blown Jackson versus Denno hearing, Mr. Brown would

5 have been allowed to testify.  Correct?

6 A. Yes.

7 Q. And he would have been allowed to testify that he

8 didn’t make the statement and the circumstances

9 surrounding when he -- when they claim the statement was

10 made?

11 A. Yes.

12 Q. Right.  And he -- his credibility would have then

13 been for the judge to pass upon as to whether or not the

14 statement should be admitted?

15 A. Correct.

16 Q. All right.  But you never introduced -- you never

17 put Mr. Brown on the stand to refute that statement in

18 any way?

19 A. You know, I think we generally came to understand

20 that not whether Mr. Brown’s credibility, but, you know,

21 we had to take a lot into consideration in judging his 

22 credibility, as to whether or not his prior record would

23 come in, which as --

24 Q. Uh-huh.

25 A. -- as I looked at it and I had several detailed
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1 conversations.  There were several burglaries; there

2 were a lot of things that were considered crimes of

3 dishonesty that would have come in and so those were

4 reasons that, number 1; number 2, he decided not to

5 testify or take the stand, and that may have played into

6 my decision not to put him on the stand at that time

7 that we had to do it.

8 Q. But the decision for him to testify was made much,

9 much later in the trial, was it not?

10 A. Well, no, not -- between me and Mr. Brown, no.  I

11 mean, we had already discussed that Mr. Brown, he --

12 he’d already informed me he was not going to take

13 the stand, but certainly the judge gave the instructions

14 and he had a chance to reconsider that at that time. 

15 Now, I guess what you’re saying is at this time he

16 wasn’t given a chance to reconsider whether or not to be

17 put on the stand for the evidentiary hearing.

18 Q. All right.  But the judge -- so in an effort to

19 refute the allegation of Officer Gibson, there was going

20 to be no testimony refuting exactly what he said if you

21 did not put Mr. Brown up.  Would that be correct?

22 A. I don’t think there was going to be testimony.  I

23 think what we were going to look at was the fact that

24 they had, at several times, certain other aspects of it

25 was recorded, such as the stop on the outside, that they
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1 knew how to use the recording devices, that they had a

2 habit of recording those things, and that the fact that

3 they did not recuse a statement that they were using as

4 a self-serve statement, certainly would allow Your Honor

5 to see that.  They broke protocol and based on that,

6 that that would have been sufficient reason for them to

7 not allow that to come in.  They had a procedure and a

8 policy of doing that and in that particular instance, it

9 was not recorded and that in that instance, that is

10 certainly -- would raise a red flag that Mr. Brown may

11 have not said those things, and I think that we relied

12 on that much more so than we were Mr. Brown’s testimony. 

13 We let their policies and procedures kind of speak for

14 itself.

15 Q. All right.  Now, the only real record Mr. Brown had

16 was some false statement to a law enforcement agency

17 some years earlier?

18 A. Well, from what Mr. Brown and I had discussed, he

19 had several -- he had burglaries and I think Mr. Brown 

20 -- I remember him telling me that he had to plead to a

21 burglary charge and he was actually -- he’d actually

22 taken several of the burglaries because they had made

23 him an agreement that they would only had charged him

24 with the same amount of time, but there were several

25 burglaries, and I may be right or wrong, but they had
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1 charged him with nine.  He didn’t admit he didn’t do

2 those nine burglaries, but that he was charged with

3 that, and I may be saying burglary for robbery.  It’s

4 been a while, but I do remember us having that

5 conversation, because I know that the first time he

6 served time, he was in jail with my buddy and my buddy

7 did serve about 14 years.

8 Q. And these were old charges that would have been

9 beyond the ten years?

10 A. It would have been right around that time.  I know

11 my buddy got out in ‘06 and so this would have been

12 around 2015, I’m assuming.

13 Q. All right.

14 A. So it would have been around nine years from -- and

15 I did not have the exact dates, but that would have been

16 something that I would have looked at as well.

17 Q. Hold on one second.

18 A. Certainly.

19 Q. I thought I had that marked and I don’t.  All

20 right.  Turn to page 224 of the transcript.

21 A. Certainly.

22 THE COURT:  May I have that page again, please?

23 MR. WISE:   224.

24 A. All right.  224.

25 Q. At line 15.  Let me back up.  Line 10, where it
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1 starts with, “The Court,” and the Court says, “Before we

2 -- I guess everybody is aware of what any charges are if

3 there are any impeachable charges,” and the solicitor

4 says, “There are, Your Honor.”  Correct?

5 A. That’s correct.

6 Q. And what is the one impeachable charge the

7 solicitor gave?

8 A. He has given false information to the police from

9 2007, Your Honor.

10 Q. Okay.  And that was the only one mentioned?

11 A. That’s the only one she mentioned at that time. 

12 Yes.

13 Q. Okay.  As a practical matter, since this case was

14 tried non-jury, the judge knew of his prior conviction

15 in 2007.  Correct?

16 A. Correct.

17 Q. All right.  So should your concern about the judge

18 knowing of the prior conviction have been a factor in

19 your decision of whether or not he testifies at a

20 Jackson versus Denno hearing?

21 A. It was, because I had a copy of his rap sheet given

22 to me in discovery.

23 Q. All right.  I understand that, but the judge was

24 going to know about it anyway.

25 A. I would have thought so.
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1 Q. All right.  So how was Mr. Brown prejudiced by the

2 -- by his testifying and being asked on cross-

3 examination if he had been convicted of false statement

4 to a law enforcement officer?

5 A. Well, I guess what you’re saying is this occurred

6 during the time that we were actually in trial.  Our

7 conversations as to whether or not -- in my judgment as

8 to whether or not he was going to be a credible witness

9 and those things were going to come out were based on

10 the discovery information that I had received and the

11 conversations I had and I had known from talking with

12 him, as well as his best friend, probably a little more

13 than what Mrs. Hamilton had said here.  I can’t tell you

14 what, you know, she had, but I know what I had and I

15 know what had been told to me.

16 Q. All right.  So it was your decision that -- well,

17 back up.  

18 A. Can I clarify?

19 Q. Yeah, please do.

20 A. I want to say --

21 Q. And let me think of my question.

22 A. I don’t think it was my decision.  I’ll be honest

23 with you, in the middle of a trial, you know, you’re

24 thinking about a lot of things and if I had to go back

25 and I had a lot of time to reconsider and to actually
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1 catch that, that she had not said that, I was -- I’m not

2 even sure that I was focused on that at that time, and

3 now in discussing it with you, I see your point that

4 you’re making.  I’m not the sharpest arrow that ever

5 fell off the branch, but certainly when you’re in the

6 middle of a trial, especially with Mr. Brown, because he

7 had become a friend and I wanted nothing more than to do

8 the best that I can for him and, you know, it was -- it

9 could have been something that I could have missed.  So

10 I don’t want you-all leaving here thinking I made a

11 conscious decision not to do that, but when I did make 

12 -- have the conversation with him, those were things

13 that popped into my mind as to whether or not these

14 things would come in and he and I had discussions about

15 them in detail.

16 Q. Right.  So did you have discussions with Mr. Brown

17 about how you were going to attempt to keep out the

18 alleged statement he made to Officer Gibson?

19 A. Oh, yeah.  We had conversations about how we were

20 going to do it and we -- basically, one of the ways were

21 going to be a pretrial motion, which is why I brought

22 Pat in.  Once I realized that there was not a conflict,

23 that the two witnesses were on the same side, then I

24 brought Pat in and Pat -- to work with me and once he

25 decided he was going to work with me, that was the
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1 assignment that Patrick had.  And that was -- he solely

2 focused on that and I focused on the other niceties that

3 we were bringing up in trial.

4 Q. Did you have a discussion with Mr. Brown about his

5 testifying in a Jackson versus Denno hearing?

6 A. I -- not specifically in a Jackson versus Denno

7 hearing, but about him testifying at all.

8 Q. All right.  So you didn’t discuss with him --

9 A. The specifics of the Denno hearing.

10 Q. -- the specifics or the need for him to get on the

11 stand and tell the judge, “I didn’t make that

12 statement”?

13 A. No, I did not.

14 Q. All right.

15 A. Not that I can recall.  No.

16 Q. All right.  Now, you spent quite some time with Mr.

17 Brown. 

18 A. And if I may go back and clarify, I did not call it

19 a Brown hearing at that time --

20 Q. A Denno hearing.

21 A. -- a Denno hearing.  I called it an evidentiary

22 hearing and we did have those discussions, but it was

23 not in the context of, you know, hey, you know, you’re

24 going to have -- I did tell him he was going to have to

25 take the stand in those hearings, but he did not say,
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1 “No; I did not want to take the stand” at that time, but

2 we did have a general understanding that we did not want

3 certain things to come in which may have prejudiced the

4 judge or the jury, because we hadn’t finalized at that

5 time, sir, whether or not it was going to be before the

6 judge or a jury.  We made that final determination once

7 -- it was made at the last when he said, “I am going to

8 take the trial,” before -- he made up his mind that he

9 was going to take the trial before the judge, because we

10 had several conversations about that and it was sort of

11 an ongoing thing.  It wasn’t just a one-time

12 conversation.

13 Q. And I think in fairness, and I’ll have to find the

14 page ‘cause I haven’t got it in front of me right now, 

15 --

16 A. Okay.

17 Q. -- did not the judge make mention in pretrial

18 motions about a Jackson versus Denno hearing?

19 A. Oh.  He did.  Yes.

20 Q. I think he called it a Jackson hearing.

21 A. Hearing.  He did.

22 Q. All right.  So when you made pretrial motion, no

23 live testimony was taken?

24 A. I don’t recall.  

25 Q. Well, go --
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1 A. I haven’t looked back in a while, sir.

2 Q. All right.  Go back --

3 A. I’m sorry.

4 Q. Go back and look at, I believe, starting on page 6.

5 A. I’m going to agree with you.  I don’t recall any

6 live testimony,---

7 Q. Okay.

8 A. ---but I’ll go back and take a look, just to be

9 accurate.

10 Q. And can you explain to us, then, the reasoning

11 behind doing a pretrial motion without taking live 

12 testimony from the officer involved?

13 A. No.  I just didn’t -- I think based on what the

14 judge had said about his ruling that he was going to

15 deny the pretrial motions at that time, that he would

16 have, again, maybe come back to that during the time we

17 made our motions for a directed verdict and renewed the

18 prior motions that we had made and so, you know, the

19 judge would have had a chance to hear the officer

20 testify and at that particular point I think that he

21 would have made a determination as to whether or not he

22 would grant or deny our pretrial motion to suppress.

23 Q. All right.  Turn to page 56 of the transcript.

24 A. Certainly.

25 (Whereupon, the witness complied with the request
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1 of counsel.)

2 Q. All right.  And look at line -- well, look at line

3 -- starting line 15.

4 A. Okay.

5 Q. And read that down to about line -- where you say,

6 “No objection.”

7 (Whereupon, the witness reviewed the referenced

8 document during which the electrical power was

9 interrupted and discussion conducted off the record.)

10 Q. Okay.  So you’ve got, on page 56, --

11 A. And I didn’t go back any further, but is that the

12 substance that he was -- that they were showing?

13 Q. And that was exhibit 1, which I believe has been

14 identified as the drugs involved in the case.

15 A. Okay.  Yes.

16 Q. Correct?

17 A. Yes.

18 Q. So when the drugs were introduced through the

19 officer,---

20 Q. Uh-huh.

21 A. ---you raised no objection.

22 A. I did not, apparently, according to the transcript.

23 Q. Okay.

24 A. No.  I did not.

25 Q. And that was -- what did the Court of Appeals have
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1 to say about the motion to suppress in their --

2 A. I think the Court said that it was not properly

3 preserved.

4 Q. Okay; all right.

5 A. I did read that, but it’s been -- it’s been a

6 while.

7 Q. All right.  Now, on page 63, after you objected to

8 the statement by the officer, the judge said, “I think

9 it really goes to weight.  I’ll be glad to -- do you

10 have any” -- well, go back and read pages -- lines 17

11 through 23 again.

12 (Whereupon, the witness complied with the request

13 of counsel.)

14 THE COURT:  Mr. Wise, what page you on?

15 MR. WISE:  Oh.  Excuse me; 63.

16 A. Okay.

17 Q. Do you know what the Court meant there when they

18 say, “I think it really goes to weight.  I’ll be glad

19 to,” and then doesn’t follow anything else?

20 (Whereupon, the witness reviewed the referenced

21 document.)

22 A. I don’t,---

23 Q. Okay.

24 A. ---not at this particular time out of context.  I’d

25 probably have to read a little bit more, probably a lot
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1 more, to get a full understanding.

2 Q. And then on page 64, beginning at line 3 through

3 10, he gives another statement that Mr. Brown allegedly

4 made, does he not?

5 A. He does.

6 Q. All right.  Was any objection taken to that

7 statement?

8 A. I thought I saw where I objected, but that was on

9 the last statement.

10 Q. Uh-huh.

11 A. No, not at that time.

12 Q. Okay.  And that was, again, a statement that you

13 wanted to exclude pursuant to the Jackson v. Denno

14 hearing?

15 A. It was.

16 Q. Okay.  Then turn to page 145---

17 A. Okay.  

18 Q. ---at line 21.  Well, let me back up a second.  Mr.

19 Sharpe, at line 13,---

20 A. Uh-huh.

21 Q. ---at the end of the State’s case, -- I don’t think

22 this is quite at the end, but he says, “Your Honor, at

23 this time defense would renew all objections, pretrial

24 motions.”  Correct?

25 A. Okay.  That’s correct.
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1 Q. And the judge, in denying it, he says, “I think he

2 should definitely determine that that was following too

3 close,” meaning the driver of Mr. Brown’s car was

4 following too close.  Correct?

5 A. That’s correct.

6 Q. Read through there through line 9 on page 146.

7 (Whereupon, the witness reviewed the referenced

8 document.)

9 A. Through which -- which line on that page do you

10 want me to go to?

11 Q. Through line --

12 A. I’m on line 12.

13 Q. -- line 9.

14 A. Okay.  

15 Q. All right.  That’s when the judge is ruling again

16 on your pretrial motions.  Correct?

17 A. Yes, sir.

18 Q. Did he ever rule in there anything about the search

19 being illegal or improper?

20 A. I mean, if we filed a motion that the search was

21 improper, then certainly yes, he did, but if we did not,

22 he only ruled on all motions.  He said, “I’ve looked at

23 all motions,” but he denied the other three as well, the

24 other two were denied as well, so I assume that would

25 have been any motion we had made.
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1 Q. But he never specifically said the search was

2 constitutionally okay?

3 A. Not that we discussed today and not what he just 

4 said in that part that you had me read.  No, sir.

5 Q. And in the pretrial motions he didn’t say it

6 either, did he?  Just said, I deny them.

7 A. Not that I recall.

8 Q. Okay.

9 A. He just said he denied them at that time.

10 Q. Did you call to the attention of the judge at any

11 time or should you have called attention to the judge

12 of, Judge, we’re raising an issue concerning the

13 prolonged stop, not just the probable cause to stop?

14 A. Well, my understanding was, because he denied all

15 motions that we had made, that that motion was being

16 denied as well, and, I mean, I could have -- I probably

17 could have at that point made some specificity about

18 each individual motion and go through each individual

19 motion we had filed, and maybe in that instance it may

20 have been properly preserved or to make sure that he had

21 properly considered each of the motions, but I don’t see

22 here where I had done that, but I did understand him to

23 be making more of a conclusory statement that every

24 motion that you all have made or raised, either written

25 or orally, would have been denied.
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1 Q. The motion you filed really contains no real facts,

2 does it?  

3 A. I --

4 Q. You can look at it.

5 (Whereupon, the witness reviewed the referenced

6 document.)

7 A. No.  I don’t see a whole lot of facts.  I mean, it

8 just talks about what the -- what the issue was at the

9 time.

10 Q. Do you recall at any time in this transcript that

11 you argued to the judge, “Here are the facts that make

12 the stop prolonged and unconstitutional”?

13 A. I don’t recall.  I have not been drawn to my

14 attention today and I don’t recall because it was -- it

15 was years since I’ve read through a copy of the

16 transcript.

17 Q. And on page 146 at line 14 and 15 you, again, made

18 a motion for directed verdict?

19 A. At line 14, we made a motion -- “We’ll be making a

20 motion for a directed verdict at this time”?

21 Q. Uh-huh.

22 A. “Do you want to hear that now?”  “Yes, sir.”  Okay.

23 Q. And then you argued the facts of the case several

24 -- you know, over several pages.

25 A. Yes.  It looks like I did, and as I read through
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1 it, it kind of -- it refreshes my memory somewhat.

2 Q. But, again, there you did not talk about or cite

3 cases to the proposition that this was an

4 unconstitutional search because the traffic stop was

5 prolonged?

6 A. I -- no, sir.  I did not see where I had done that.

7 Q. I mean, I think you argued, it was pretext, that

8 following too close really wasn’t a good---

9 A. It was pretext.

10 Q. ---choice for places, but okay.  And then on page

11 160, --

12 THE COURT:  One six zero?

13 MR. WISE:  One six zero.  Excuse me.  

14 Q. Let me go back.  On page 154 through 158 the State

15 argues in response to your motion.

16 A. Okay.

17 Q. All right.  And you can glance through it,

18 particularly, beginning on page 155.

19 (Whereupon, the witness reviewed the referenced

20 document.)

21 A. Yes, sir.

22 Q. All right.  The State basically just argues the

23 factual basis for the conviction.  They don’t argue --

24 they really don’t argue anything against the motion to

25 suppress?
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1 A. I didn’t.  I mean, she just relied on -- she just

2 argued the Barbosa case and you’re correct.

3 Q. And that was a case that basically says if it’s

4 illegal drugs, you bear the risk of what it is. 

5 Correct?

6 A. That’s correct.

7 Q. Okay; all right.  And on page 160 the judge again

8 denied your motion for directed verdict without any

9 specific factual rulings on your motion to suppress?

10 A. That’s correct.

11 Q. All right.  And then we finally turn to page 237

12 and that was the final motion, the end of all testimony,

13 and that presents at lines 17 through 19.

14 A. Yes, sir.

15 Q. And all you say is, “We also renew again our motion

16 for suppression, as well as the motion for directed

17 verdict”?

18 A. That’s correct.

19 Q. Again, you didn’t articulate any factual basis for

20 the motion to suppress?

21 A. I thought we had done some of that during the

22 trial, based on my questions of the witnesses, but not

23 specifically at that time.  You’re correct.

24 Q. All right.  And then the judge simply says, “I’m

25 going to deny your motions and, as indicated, previous
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1 motions on the previous basis as well”?

2 A. That’s correct.

3 Q. Correct?  So from what we’ve been through and from

4 what you remember, the judge in this case has never

5 really said -- made a definitive ruling on your motion

6 to suppress on the grounds that it was prolonged?

7 A. Not specifically.  I do not think so.  Oh, wait. 

8 On the ground that the stop was prolonged?

9 Q. Yes.

10 A. That -- again, that was the issue that Mr. Sharpe

11 had taken, but I did, you know, recall the motion, but I

12 think he did say that it looked like -- oh, no, not the

13 stop.  I’m sorry.  You’re correct.  The stop -- the stop

14 was -- I thought we were talking about him driving too

15 close to the other vehicle in pretext.

16 Q. And when the -- when the drugs were introduced the

17 second time, I believe, on 140, yes, page 140, where

18 they introduced, beginning at line 10 --

19 A. Yes.

20 Q. -- through 18, at that point they introduced not

21 only the drugs through the chemist, but also the lab

22 report?

23 A. That’s correct.

24 Q. And you raised no objection to that.

25 A. I don’t see one that I raised at that point.  No.
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1 Q. Actually, I think you said, “No objection,” at line

2 18.

3 A. I -- are we on page 140?

4 Q. 141 now.  Excuse me.

5 A. Oh, okay.

6 Q. I apologize.

7 A. Yes.  I did say, “No objection,” at that time.

8 Q. And that was the basis for the Court of Appeals

9 denying any relief on appeal?

10 A. I can’t say specifically, but generally yes, that

11 was my understanding, that it was not preserved

12 specifically for appeal.

13 Q. Give me one minute.

14 MR. WISE:  That’s all the questions we have, Your

15 Honor.

16 THE COURT:  All right.  Cross-examination.

17 CROSS-EXAMINATION

18 WILLIE F. BRADLEY, JUNIOR BY MR. JONES:

19 Q. Thank you, Mr. Bradley.  I believe most of the

20 stuff I was going to go through with you Mr. Wise

21 already did, but just very briefly, the -- you explained

22 to Mr. Brown the differences between a jury trial and a

23 Bench trial?

24 A. Yes, I did.

25 Q. And the strategic considerations that could go into
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1 that regarding --

2 A. Certainly.

3 Q. Okay.  And whose decision ultimately was it to go

4 with a Bench trial?

5 A. The decisions for all the -- for that was Mr.

6 Brown’s.

7 Q. The -- do you recall on -- and it’s, again, on page

8 63, the judge’s explanation of -- the judge saying that

9 in his view, the issues, if any, with the confession or

10 the statement by Mr. Brown would go to the weight of

11 that testimony?

12 A. He did say it’d go to the weight, which to me

13 indicated that it would be the factual -- the finder of

14 fact that would have to be the one to judge that.

15 Q. And then from pages 66 to 70, did you, in fact,

16 cross-examine the officer about that statement?

17 A. Officer Gibson.  Specifically about which

18 statement?  I’m sorry.

19 Q. About the statement that was the subject of this --

20 of your motion to exclude?

21 A. Certainly.

22 Q. Yeah.  And that the -- I believe you testified that

23 your strategy for keeping that out was based on law

24 enforcement’s failure to follow the ordinary procedures

25 in doing so?
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1 A. That’s correct.

2 Q. For instance, that law enforcement -- that he did

3 not videotape the statement?

4 A. Certainly.

5 Q. I believe there was no witness statement?

6 A. Certainly.  And my position was if the statement

7 was that important and it was a confession, that it

8 would have been videotaped when their -- their procedure

9 throughout the entire ordeal or incident was to have

10 everything recorded.

11 Q. And once the judge denied that motion and stated

12 that he was going to consider it as to the weight

13 instead of the admissibility, you continued to argue it

14 regarding the weight.  Correct?

15 A. I continued to argue it.  I didn’t go into

16 specifics at that particular point, but I did argue it,

17 and, again, my understanding was the judge, as the

18 finder of fact, would hear the testimony through my

19 cross-examination of the witnesses that the State put

20 on, as well as any witness that we were planning on

21 putting on as well, and through that that we would be

22 able to make our point that, you know, that the

23 statement should have not come in or even if the

24 statement did, that it would be uncontradicted factual

25 evidence as to Ms. Tapier’s (ph) testimony and that if
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1 she said it was hers and there was no one that would

2 contradict that, then only the judge would have to be

3 the one to decide whether she was telling the truth or

4 not.

5 Q. All right.  Then would you quickly turn to page 6

6 of the transcript at lines 3 through 6?

7 THE COURT:  Say again what page?

8 MR. JONES:  Page 6.

9 THE COURT:  Oh.  Page 6.  All right.

10 A. Okay.

11 Q. And do you recall saying there that the motion to

12 suppress was based on the unreasonable delay of the

13 traffic stop?

14 A. Because -- yes, I do.

15 Q. All right.  Let’s see.  

16 MR. JONES:  Beg the Court’s indulgence for one

17 moment.

18 MR. JONES:  All right.  I think that’s all the

19 questions I hade for you, Mr. Bradley.  Thank you.

20 THE WITNESS:  Thank you.

21 THE COURT:  Any redirect?

22 REDIRECT EXAMINATION

23 WILLIE F. BRADLEY, JUNIOR BY MR. WISE:

24 Q. But you acknowledge that in this trial, you never

25 argued the facts to the judge as to why the traffic stop
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1 was unreasonably delayed?

2 A. Again, I don’t know if I said that I did not argue

3 facts.  I know we did not go into specifics at the time

4 that you pointed me to.  I do recall me, in cross-

5 examining the officer, I think it was Officer Gibson,

6 certainly saying certain things that like he did not

7 check the trunk of the car.  

8 Q. Right.

9 A. He said that because there were varying testimonies

10 and things like that, that meant that there was

11 inconsistencies and I challenged those things as well,

12 and the extension of the stop was what Mr. Sharpe was

13 working on; that was his issue.

14 Q. Okay.  And the record reflects what the actual

15 argument to the judge was as opposed to cross-

16 examination?

17 A. It certainly does.  Yes.

18 MR. WISE:  That’s all.

19 THE COURT:  Any recross?

20 MR. JONES:  No.  I think that’s everything, Mr.

21 Bradley.  Thanks.

22 THE WITNESS:  Thank you.

23 THE COURT:  Witness may step down.

24 THE WITNESS:  Thank you, Your Honor.

25 MR. WISE:  Give me one second.  All right.  Call
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1 Kalvin Brown.

2 (KALVIN ROPEL BROWN, being first duly sworn, was

3 examined and testified as follows):

4 DIRECT EXAMINATION

5 KALVIN ROPEL BROWN BY MR. WISE:

6 Q. Please give us your full name.

7 A. Kalvin Ropel Brown.

8 Q. You got to speak up a little bit or speak close to

9 the mic.  

10 MR. WISE:  Does that mic have a --

11 THE WITNESS:  Is it on?

12 COURT REPORTER:  It is not working.

13 MR. WISE:  Oh.  It’s not working?

14 COURT REPORTER:  No.  I don’t think it is.

15 Q. All right.  You have to speak up a little bit.

16 A. Kalvin Ropel Brown.

17 Q. Perfect.  Where you from, Mr. Brown?

18 A. Georgetown, South Carolina.

19 Q. All right.  And how long have you lived in

20 Georgetown?

21 A. I would say about forty years.

22 Q. All right.  And tell us, if you would, how you came

23 to retain Mr. Bradley to represent you on these charges

24 out of York County.

25 A. Well, as he said, a mutual friend of mine’s at the
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1 time, you know, through a mutual friend.  It was before

2 I was arrested, so I knew him prior to that, so you

3 know, you get a friend --

4 Q. So you first met Mr. Bradley when?

5 A. It was before I was arrested in 2015.  I would say

6 2011, somewhere around in there, something like that.

7 Q. Several years before?

8 A. Yeah, most likely.

9 Q. All right.  So you knew him before you were

10 arrested?

11 A. Yes, through a mutual friend of mine’s.  Yeah; uh-

12 huh.

13 Q. Okay; all right.  So how did you come to retain him

14 after you were arrested?

15 A. Well, when I was arrested, sometime the -- when you

16 know a lawyer, you go to him first.

17 Q. Right.

18 A. You know, if you someone -- he was an attorney, so,

19 you know, it was -- 

20 Q. Do you remember the day of this incident?

21 A. That I was arrested or --

22 Q. Right.

23 A. Yes.  It was February of 2015.

24 Q. All right.  February, roughly one year before the

25 trial?
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1 A. Correct.

2 Q. Okay.  So when did you first see Mr. Bradley after

3 you were arrested?

4 A. I ‘d say it would be about a month later,

5 approximately a month later.

6 Q. So--

7 A. Uh-huh.

8 Q. ---March or so?

9 A. Uh-huh.

10 Q. All right.  Did you retain him right away or was

11 there any delay in that process?

12 A. As he said, I had time; you know, once you’re

13 arrested, you have time to get the opportunity to retain

14 representation, so I had time, but I had spoke to him

15 prior to that.  Yes.  Not initially, I guess, contact-

16 wise, but I guess my intentions, I probably asked him,

17 “Can you do it,” and so on, yeah, but formally --

18 Q. Okay.  Eventually he was retained?

19 A. Yes; uh-huh.

20 Q. All right.  Did you have a chance to meet with him

21 and go over the discovery in this -– or tell him what

22 happened and go over discovery?

23 A. Absolutely.  Yes.

24 Q. And did y’all go over the discovery?

25 A. Yeah.  Once he received it, the full, I guess,
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1 packet from the solicitor’s office, yes, we did.

2 Q. All right.

3 A. Uh-huh.

4 Q. And were there things in the discovery that

5 concerned you?

6 A. Well, -- well, some things were inaccurate, in my

7 opinion,---

8 Q. Okay.

9 A. ---but nothing really concerned me.  It --

10 Q. What was inaccurate?  I think -- I think inaccurate

11 is what I meant by the concern.

12 A. Well, again, in my opinion, the ownership of the

13 drugs and what they were saying and how things -- it was

14 inaccurate.

15 Q. There were statements attributed to you in the

16 discovery?

17 A. Yes.

18 Q. Were any of those statements made?

19 A. No, not by me.  No.

20 Q. And when you were interrogated by Officer Gibson,

21 were there other officers present?

22 A. Yes, they were.

23 Q. All right.  During the entire time or just part of

24 the time?

25 A. Through the entire time.  There was a officer who
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1 was in the room with me the entire time.  

2 Q. Uh-huh.

3 A. Officer Gibson was going in and out of the room,

4 but if you’d like me to call the officer’s name, I

5 remember his name also, well, yeah, who was in the room

6 with me.

7 Q. Did this other officer testify in this trial?

8 A. No, he did not.

9 Q. Okay; all right.  So you -- did you point out to

10 Mr. Bradley the inaccurate information in that incident

11 report?

12 A. Yes, I did.

13 Q. And what was the discussion about how that would be

14 handled?

15 A. Well, he took it under advisement and he said,

16 “Well, we’ll” -- I guess, “we’ll look into it,” or,

17 “We’ll attack it with the motion,” and so on.  Mind you,

18 a lot of things that I -- I know more now than I knew

19 then.

20 Q. I was getting ready to go into that.

21 A. So but the --

22 Q. When you --

23 A. Uh-huh.

24 Q. -- when you first met---

25 A. Yes.
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1 Q. ---with Mr. Bradley, were you familiar

2 with a Jackson versus Denno hearing?

3 A. No, I was not.

4 Q. Are you familiar with it now?

5 A. Yes, I am.

6 Q. All right.  And is it sometimes hard to separate

7 what you know now versus what you knew then?

8 A. Yeah.

9 Q. Okay.

10 A. It’s a whole different picture now.

11 Q. All right.  Do you recall whether or not Mr.

12 Bradley discussed with you a Jackson versus Denno

13 hearing?

14 A. No, he did not.

15 Q. All right.  Did he discuss with you a hearing on

16 the suppression of your statement?

17 A. He did -- we were going to attack that, because

18 when I told him it was false, it was incorrect, but what

19 he did, if I can recall from the transcript, he

20 mentioned Rule 403 or was it 404?  

21 Q. 404.

22 A. 404.  He -- yeah.  That was -- but not Jackson, the

23 hearing, but that was his, I guess, way of attacking it. 

24 He mentioned about --

25 Q. All right.  I believe the judge mentioned the
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1 Jackson hearing---

2 A. Right; right.

3 Q. ---early in the transcript.

4 A. Uh-huh.

5 Q. Okay.  Were you expecting to testify at any hearing

6 to suppress the statement?

7 A. Well, I would have.  In a Jackson/Denno hearing.  I

8 absolutely would have testified.  Yes.

9 Q. All right; all right.  Under your understanding of

10 a Jackson versus Denno hearing today?

11 A. Yes.

12 Q. All right.  At the time when Mr. Bradley was

13 talking about a motion to suppress your statement, were

14 you anticipating testifying at that point?

15 A. I would have, yes, ‘cause I think my testimony

16 would have been needed to explain exactly, I’m sure. 

17 Yeah.  I would have.  Yes.

18 Q. Did you understand your testimony would be needed

19 to determine whether or not the statement was made?

20 A. At the time?  Maybe -- yes.  I would have liked to

21 think I knew, ‘cause I guess my testimony would have

22 helped, but legally-wise, I didn’t know, you know, but

23 thinking just helping myself with telling the truth, I

24 would have testified.  Yes.

25 Q. Let me phrase it this way:  were you willing to
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1 testify if needed?

2 A. Yes.  Yes, I would have.

3 Q. Okay; all right.  So if there had been a -- well,

4 let me back up.  That was a bad question.  Did you ever

5 have any discussions with Mr. Bradley about your not

6 testifying at any motion to suppress your statement?

7 A. No.  I don’t recall not having a conversation of

8 not testifying.  No, I don’t.

9 Q. Okay; all right.  Now, what were the other issues

10 that were discussed about -- on the defense of your

11 case?

12 A. Well, the -- could we go back for a second?  You

13 mentioned about the trial by a judge, Bench trial?

14 Q. Well, we’ll get to that in a second.

15 A. Okay.  

16 Q. What other issues were discussed before trial---

17 A. Uh-huh.

18 Q. ---as to how your case would be defended?

19 A. Well, with the -- with Ms. Trapiez, Monique

20 Trapiez’s (ph) testimony, that was a big thing. 

21 Actually, that was the -- that was the strongest

22 evidence we had, I guess, for the defense, someone who’s

23 taking ownership, who actually made a statement, and so

24 that was -- that was our case.

25 Q. Right.  So what about the -- a motion to suppress? 
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1 Did you discuss that with Mr. Bradley?

2 A. Yeah.  Maybe not in those terms.  Remember I said

3 legally, the legal terms, the legalese of it, I wasn’t

4 aware of, but speaking about it, yes.  I remember

5 speaking about that.  Yes.

6 Q. All right.  Did he mention that he thought he could

7 get the drugs thrown out or words to that effect?

8 A. My understanding, yes, but we had an under- -- my

9 understanding of at the time, if I can say this just

10 speaking, most clients, people who hire attorneys at the

11 time, looking back in hindsight now, I wish I would have

12 done more of my due diligence in learning more, but

13 sometimes you trust your attorneys and you along what

14 they say.  I wasn’t aware, but I remember vaguely those

15 conversations and I’m -- yeah; that -- but I didn’t

16 understand it fully; obviously I didn’t at the time.

17 Q. So you traveled up to Columbia from Georgetown to

18 talk to him?

19 A. Yes, all the time.  Uh-huh.

20 Q. And you made several trips?

21 A. Yes; uh-huh.

22 Q. Okay.  So tell us again how the conversation about

23 waiving a jury trial came up.

24 A. Well, thinking, he mentioned that we had the

25 conversation prior, around November or prior to
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1 November.  That’s not true.  That conversation was held

2 in January, the last month prior to me going to trial. 

3 Q. All right.

4 A. That conversation --

5 Q. Well, let me back up one second.

6 A. Uh-huh.

7 Q. So, apparently, you had gotten notice that you were

8 going to trial?

9 A. Yes; uh-huh.

10 Q. All right.  And you kind of knew it -- did you know

11 a trial date?

12 A. Was within -- within the month,---

13 Q. Okay.

14 A. ---I think, the last month before I was expected to

15 go.

16 Q. All right.  So after you got notice of a trial

17 date,---

18 A. Uh-huh.

19 Q. ---the issue of waiving a jury trial came up?

20 A. Well, just, again, I think our last -- second to

21 last strategy session when I came to his office,---

22 Q. Uh-huh.

23 A. ---he mentioned it.  At the time I had no idea --

24 remember --

25 Q. All right.  Who brought it up first?
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1 A. He did.

2 Q. All right.  Did you even know you could waive a

3 jury trial?

4 A. No, I can’t -- I say no.

5 Q. Okay.

6 A. Well, no, I didn’t.  Actually, no, I didn’t. 

7 Q. All right.  So how did it come up?

8 A. Well, like I said, our last -- second to last

9 strategy session, it was how we’re going to proceed with

10 -- I can’t recall verbatim exactly what was said, but it

11 came about how we’re going to proceed, whether Bench

12 trial or trial, you know, a jury trial.  

13 Q. Uh-huh.

14 A. Again, honestly, taking a lead from my attorneys,

15 it really didn’t matter to me.  I wanted to just win.

16 Q. Right.

17 A. You know, whatever you think is going to win, you

18 know, and so that’s how it went.  I kind of understood. 

19 He gave me slightly, okay, Bench trial, judge, judge is

20 the fact-finder and so on and so on and a jury trial,

21 but really to get into details of really a full

22 understanding, I didn’t have a understanding.  I just

23 trusted him, thinking that if you think this is the best

24 way we can go where we can win, let’s go with it.  I’m

25 willing to go with it.
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1 Q. Was there any discussion about the fact that if one

2 juror believes Ms. Trapiez, that then you don’t get

3 convicted?

4 A. We never discussed that.  He -- we never discussed

5 that. 

6 Q. All right.  So you didn’t understand the concept of

7 twelve jurors having to unanimously agree to convict

8 you?

9 A. Well, yeah.  I understood that, you know, I -- but

10 as far as the det- -- knowing what I know now, Bench

11 trials are different and all those, I guess, rules

12 still apply as a jury trial, but it’s slightly

13 different, the rules and how it governs with pretrial

14 things and we didn’t get into that even, but just common

15 sense, I knew that one juror, you can have a mistrial

16 or, you know, so on and so on.

17 Q. And how did you know that?

18 A. Well, I’m old enough to remember watching Perry

19 Mason and up to modern day television, Law and Order.

20 Q. Okay.

21 A. So from television, I’m familiar with the, you

22 know, the general terms of court.  Yes.

23 Q. So you knew that from your legal education on

24 television?

25 A. Pretty much, yeah.
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1 Q. Okay; all right.

2 A. From television; yeah.

3 Q. But did you have any discussions with Mr. Bradley

4 about that concept in more detail?

5 A. No, not the detail.  No, we did not.  We did not.

6 Q. So whose suggestion was it that a jury trial be

7 waived?

8 A. Mr. Bradley’s.

9 Q. All right.  And did he go into great detail about

10 the pros and cons?

11 A. Well, I do remember him explaining, basically,

12 jury, twelve jurors, as opposed to a judge making a

13 ruling. That’s about it.

14 Q. Okay.

15 A. You know, no more -- no more than that.

16 Q. All right.  And so when you were before the judge

17 and waived the right to a jury trial, the basis for that

18 was what?

19 A. When the judge -- you mean when I was before the

20 judge and he asked me did I go --

21 Q. Right.

22 A. You said the basis, the basis was I was following

23 the lead of my attorney, the conversation we had prior

24 to trial.  That’s what I thought at the time that’s what

25 i was -- although, I said it was my -- you know, when
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1 the -- when the trial judge questioned me, I said it was

2 my decision, but really it was the decision of my

3 attorney, his recommendation and his information

4 explained to me and assuring me that -- I remember this

5 also, that that may be better, because what he said

6 about the dynamics of, he said, about the jury pool and

7 other factors.  In his opinion, a Bench trial may have

8 been better than going -- you know, like, I guess there

9 is a legal -- well, in some cases you -- I think, in

10 some cases -- I think he explained to me some cases a

11 Bench trial would be better than the jury trial in

12 certain instances, I’m sure.

13 Q. Did he explain how it would be better?

14 A. Well, not that I recall, but if he did at the time,

15 honestly, I probably would not have been able to

16 understand it.

17 Q. Okay; all right.  So let’s go back to your

18 testifying in a Jackson versus Denno hearing.

19 A. Yes.

20 Q. Later it came out that the solicitor said there was

21 one conviction against you in 2007, false statement to a

22 law enforcement officer?

23 A. Uh-huh; uh-huh.  Uh-huh.

24 Q. Was that a correct statement?

25 A. Yes.  That was a correct statement.
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1 Q. All right.

2 A. Yes.

3 Q. Did you have any burglary charges?

4 A. No.  I’ve never had a burglary charge.

5 Q. You never had a burglary charge?

6 A. No. 

7 Q. Did you have some old charges from -- 

8 A. Yes, it was a charge in 1992.

9 Q. ‘92?

10 A. Yeah, 1992.

11 Q. For what?

12 A. It was for robbery.

13 Q. For robbery.

14 A. They charged me with robbery.  And I was told also,

15 I think, it was -- that was one of the things they could

16 not have used it to impeach me or something, you know,

17 again at the time I didn’t really understand, but I knew

18 it was so far back and then also, you know, it didn’t --

19 I forgot it didn’t apply or something to, I guess, the

20 charge I was facing or something like that, so it wasn’t 

21 --

22 Q. All right.  Now,---

23 A. It wasn’t an issue.

24 Q. ---did you discuss with Mr. Bradley your prior

25 record before trial started?

399



78

1 A. I can’t recall, but I’m sure if it came up, it

2 wouldn’t be a issue and I think he had my records out. 

3 I’m sure he had, you know, once -- I think in discovery,

4 the discovery packet, I think my whatever --

5 Q. Right.

6 A. Yeah.  So -- but it was nothing to discuss, it was

7 about in the moment now, because I don’t think my prior

8 record played -- would have played a issue in our trial

9 strategy at the time.

10 Q. All right; all right.  So you go to trial.

11 A. Yes.

12 Q. All right.  And you’ve heard the testimony of Mr.

13 Sharpe and Mr. Bradley?

14 A. Uh-huh.

15 Q. And, basically, the objections that weren’t made is

16 an accurate statement---

17 A. Yes.  Yes, that’s accurate.  

18 Q. ---as to what happened?

19 A. Yes.  That’s a accurate statement.

20 Q. And you’re familiar with your appeal?

21 A. Yes, I am.

22 Q. And the Court ruled what?

23 A. The Court of Appeals affirmed it, because the issue

24 -- basically, the issue wasn’t preserved.

25 Q. Right.  And you’ve read your transcript more than
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1 once?

2 A. Yes, I have.

3 Q. All right.  Was there ever any argument to the

4 judge about why this was a prolonged traffic stop?

5 A. Only -- well, at the beginning of Attorney Sharpe,

6 in the -- his argument of -- for the motion,---

7 Q. Uh-huh.

8 A. ---but after that, there was really nothing.  It

9 was just the -- the re-issuing of the motion, really,

10 but nothing in detail.

11 Q. And did you see a copy of the motion they filed

12 before it was filed?

13 A. Well, actually, --

14 Q. And that’s exhibit 1.  I think it still should be

15 up there.

16 A. Right.  But not – I’m familiar; I’m familiar.  But,

17 actually, yeah.  

18 THE WITNESS:  I’m familiar with that, Your Honor. 

19 Q. Okay.  Let me hand it to you.  I know you’re

20 familiar with it, but my question’s when did you first

21 become familiar with it?

22 A. Actually, when I received a copy of the discovery

23 packet.

24 Q. All right.  So what’s the date on that motion? 

25 Look at the second page.

401



80

1 A. Okay.  Twenty -- February, 2016.

2 Q. Okay.  February what?

3 A. February the 20 . th

4 Q. All right.  That was right before this trial

5 started?

6 A. Right before the trial started; yeah.  Uh-huh.

7 Q. Was any details of that motion discussed with you

8 in any of those conferences?

9 A. I would say no, not from specific this motion, but

10 the general idea to attack the statements and the

11 traffic stop and so on, but not in detail --

12 Q. The issues raised in that motion,---

13 A. Uh-huh.

14 Q. ---how do they relate to the conversations you had

15 with Mr. Bradley and Mr. Sharpe?

16 A. Hmm.  Again, vaguely, it relates -- he -- I guess

17 he understood at the time I wasn’t aware -- I knew about

18 a lot of, you know, the legal part of it, so I kind of 

19 -- whatever direction you’re going to go.  So he was

20 kind of, you know, well, we’re going to go this way and

21 what he gives -- what he was giving to me was we’re

22 going to attack it, but not into details.  And so I

23 saying, “Okay.  We’re going to attack it.  How we going

24 to attack it?”  “Well, we’re going to file a motion,”

25 and so I accepted it as that.
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1 Q. Okay.

2 A. That’s as far as I knew at the time.  Uh-huh.  

3 Q. I mean, did you understand any of the law of search

4 and seizure or anything like that?

5 A. No, not -- at the time, I did not. 

6 Q. Okay.

7 A. I did not.

8 Q. All right.  What was your opinion about your

9 testifying in front of the judge on a motion to suppress

10 the statement?

11 A. On a motion to suppress -- I would have testified.

12 Q. You would have testified?

13 A. Yes, absolutely.

14 Q. Were you wanting to testify?

15 A. Yes.  I -- yes, I -- yes.  I wanted to clarify,

16 again, my version of exactly what happened, who were

17 present and so on, because at the time, remember, the

18 other officer who was there, a lot of these facts never

19 came up.

20 Q. And in your conversations with Mr. Bradley and Mr.

21 Sharpe right before trial and during the trial, was

22 there ever a serious discussion about your testifying at

23 a motion to suppress the statement?

24 A. When you say serious discussion, --

25 Q. Well, was there a discussion at all, I guess.
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1 A. Well, again, the extent of it with me was, “I’m

2 going to attack the motion or the statement,” what have

3 you, but explain it to me, you know, as again I keep

4 saying at the time I was a defendant who just wanted to,

5 okay, win.  This is what happened.  I’ve given my facts,

6 my version what happened.  The strategy and the legal

7 aspect of it was his and if he would have told me, I

8 wouldn’t -- I probably wouldn’t have understood it, so

9 he probably explained it to me, but what I got from it,

10 he -- I trusted he says, “We’re going to attack it this

11 way.”  Okay, fine.  But he never got into detail, not

12 with me.

13 Q. All right.  Now, Ms. Trapiez gave a statement in

14 November---

15 A. Uh-huh.

16 Q. ---helpful to you.

17 A. Uh-huh.

18 Q. Correct?

19 A. Yes.

20 Q. All right.  And you’ve known her for a number of

21 years, although you haven’t known her her entire life

22 nor has she known you.

23 A. No, not her entire life, yeah, but prior to that,

24 yes.

25 Q. You had known each other a good many years.
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1 A. Yes.

2 Q. Okay.

3 A. A few years.  Uh-huh.

4 Q. Now, did you ever make a statement to Officer

5 Gibson that, in response to his question of who is the

6 cocaine’s -- whose cocaine is this and he claims you

7 answered, “Yes.”  Is that true?

8 A. No.  That’s not true.

9 Q. Did you ever -- did you ever give a statement to

10 Officer Gibson as to how much was paid for that cocaine?

11 A. That’s not true.  No, I did not.

12 Q. The cocaine that was found in that car on the stop,

13  did it belong to you?

14 A. No, it did not.  Well, I’m sorry.  Actually, they

15 said it wasn’t cocaine that --

16 Q. Excuse me.

17 A. So you keep saying cocaine.  That’s the whole

18 thing.  It wasn’t even cocaine, but everyone thought it

19 -- well, he said it was cocaine.  He said I said it was

20 cocaine,---

21 Q. We’re caught in --

22 A. ---but it was not cocaine.  I don’t -- 

23 Q. Yes.  We’re caught in the same trap.

24 A. Right; yeah.

25 Q. The substance that was later tested positive for
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1 heroin,---

2 A. Right.  Exactly.

3 Q. ---did that belong to you?

4 A. No, it did not.

5 Q. All right.  Thank you.  Answer any questions the

6 State may have.

7 A. Okay.

8 THE COURT:  Cross-examination?

9 MR. JONES:  Thank you.   I beg the Court’s

10 indulgence for one second.  

11 THE COURT:  Madam Court Reporter, you doing all

12 right over there?

13 COURT REPORTER:  I am.  Thank you.

14 MR. JONES:  Your Honor, I don’t believe I have any

15 questions for Mr. Brown.

16 THE COURT:  All right.

17 MR. WISE:  With that, the applicant rests, Your

18 Honor.

19 THE COURT:  You may step down, sir.

20 MR. JONES:  Your Honor, the State rests as well or

21 -- 

22 THE COURT:  Your witness has already been called?

23 MR. JONES:  Yes.

24 THE COURT:  I see the State filed a return way back

25 in 2019.  Was there an amended return ever done?
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1 MR. JONES:  Your Honor, I don’t believe an amended

2 return was prepared.

3 THE COURT:  I only said that because I think

4 there’s --

5 MR. JONES:  And I don’t know what he’d amend it to

6 say, to be frank with you.  

7 THE COURT:  Well, the return talks about two

8 grounds you’re seeking relief, but I think there were

9 four in memo, so --

10 MR. WISE:  Right; right.  If he wants to verbally

11 amend it to say three, ‘cause we’ve abandoned one,

12 that’d fine, too. 

13 MR. JONES:  I would like just to have the

14 opportunity to argue.

15 THE COURT:  Okay.

16 MR. JONES:  ---the State’s position.  

17 THE COURT:  Mr. Wise, I’d be happy to hear any

18 summation you have, sir. 

19 MR. WISE:  Your Honor, we have several issues here

20 that I think are of really major importance.  One is or

21 the primary one, I think, is and the one I want to

22 discuss first at least, is quite clearly the trial

23 strategy in this case was to develop a record in which

24 they could prove a prolonged stop and the judge would

25 grant it and the drugs would be suppressed.  

407



86

1 The problem with the trial strategy is it was an

2 idea before the trial that never took fruition during

3 the trial.  They filed a motion to suppress evidence,

4 but when the evidence sought to be suppressed was

5 introduced, there was no objection made.  That, by

6 itself, is error.  There’s no question about that.  So

7 the real question is whether or not they were

8 prejudiced.

9 The South Carolina Supreme Court has recently come

10 out with a case, I believe, called Middleton and I have

11 something I want to pass up to the Court in response to

12 that, and in Middleton, the Court said the PCR judge

13 erred in granting a new trial when the defense lawyer

14 failed to introduce or failed to object to the drugs

15 being introduced in relation to a traffic stop, also a

16 search.  PCR was granted and the Supreme Court reversed

17 and the Supreme Court reversed for a very specific

18 reason.  They said in that case the trial judge made

19 very specific findings as to the legality of the search

20 and unless those specific factual findings were not

21 based on any evidence, we’re going to accept the trial

22 judge’s findings.

23 I want to pass up to the judge, to Your Honor, a

24 packet of the transcript of record as it relates to

25 Middleton.
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1 THE COURT:  And so this is what was argued in

2 Middleton and what was relied upon in the Supreme

3 Court’s decision.

4 MR. WISE:  That’s correct.

5 THE COURT:  All right.

6 MR. WISE:   That’s the transcript from the

7 Middleton PCR and what I’ve handed you is that portion

8 of the Middleton trial where the judge ruled on a

9 finding of fact as to the elements presented to him.

10 THE COURT:  Let me ask you a question.  

11 MR. WISE:  Sure.

12 THE COURT:  Was Middleton a jury trial or a Bench

13 trial?

14 MR. WISE:  Middleton, originally, was a jury trial,

15 but the ruling by the judge in Middleton and the ruling

16 by the judge in a Bench trial is going to be the same

17 ‘cause it’s on a motion to suppress evidence, so it

18 wouldn’t make any difference whether it was a jury trial

19 or non-jury in that sense.

20 THE COURT:  Okay.  And it was on a motion to

21 suppress -- well, I understand what you’re talking

22 about.

23 MR. WISE:  Yes.  All right.  It used to be the rule

24 before Middleton that if a lawyer failed to object to

25 evidence being introduced that he should have objected
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1 to, then he’s -- the defendant’s entitled to a new

2 trial.  And in Middleton the Court said, basically, not

3 always true.  

4 When a trial judge hears the testimony, makes very

5 specific findings as to why it’s to be suppressed, then

6 the defendant’s gotten all he’s entitled to and unless

7 he can establish that ruling was wrong as a matter of

8 law, the trial judge ruling stands, even though the

9 lawyer didn’t object, because there’s nothing to

10 indicate the judge would have changed his mind after

11 those specific rulings.

12 This case is very, very different from that.  We

13 have an intent by filing the motion to suppress it on a

14 grounds; we never have a good argument as to what it

15 would be, so we don’t know what the judge really would

16 have ruled, to be frank with you, because it was never

17 articulated to the judge. 

18 Secondly, secondly, the judge pretrial makes a

19 ruling on argument by counsel, which can’t be a real

20 ruling on the facts ‘cause no witness has testified. 

21 THE COURT:  Right.

22 MR. WISE:  Then once the evidence is introduced

23 without objection, I would say the trial judge’s hands

24 are tied because there’s really nothing for him to rule

25 on then because it wasn’t objected to, and the next time
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1 the idea of suppressing the evidence is brought up is at

2 the end of the trial, the end of all the testimony.  And

3 even then there’s no specific ruling by the trial judge

4 under the particular facts of this case.

5 So on that basis, I think the law prior to

6 Middleton was that Mr. Brown’s entitled to a trial

7 because his counsel failed to move to suppress the

8 evidence and I think that’s the correct statement of

9 what should happen in this case.

10 Secondly, Your Honor, one of the grounds -- one of

11 the intents in this case also by trial counsel was to

12 conduct a suppression hearing on his statement and the

13 trial started with that intent, ‘cause I can’t find the

14 page and I’ll have to get it for you, but it’s in the

15 first part of it.  Even the judge talks about a Jackson

16 hearing---

17 THE COURT:  Right.

18 MR. WISE:  ---when they talk about suppressing the

19 statement.  And here, trial counsel never, then, went

20 forward with -- he let the statements in without having

21 a Jackson versus Denno hearing of any type.

22 Mr. Brown’s testimony is quite clear that he would

23 have been willing to testify at a Jackson versus Denno

24 hearing on this case and explain the circumstances of

25 that improper statement.
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1 THE COURT:  Where does the trial judge make

2 reference to the Jackson hearing?  We’ve all been

3 talking about that.

4 MR. WISE:  I found it one time and I didn’t mark it

5 and that’s my apology, so --

6 THE COURT:  Well, maybe we --

7 MR. WISE:  It’s at -- it’s in the early part of it.

8 THE COURT:  Well, here -- let’s see.  Page 32, we

9 talk about suppress the entire report and we want to try

10 to suppress---

11 MR. WISE:  All right.  

12 THE COURT:  ---the confession, just that

13 confession.

14 MR. WISE:  Right.

15 THE COURT:  And then the Court said, “We’ll just

16 handle that at trial.”

17 MR. WISE:  And then they go right into his waiving

18 the jury trial.

19 THE COURT:  Well, --

20 MR. WISE:   Here we go.  It’s under -- I’m sorry. 

21 It’s under Jack -- he says Jackson, on page 38?  Yeah,

22 38.  Yeah.  He says, “I guess I didn’t address it under

23 the Jackson versus -- I mean, the other issues with

24 it,” et cetera.

25 So it was kind of mentioned and at least even trial
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1 counsel admitted that they intended to have a Jackson

2 versus Denno hearing, but didn’t --

3 THE COURT:  Well, I’m -- I have not read the

4 transcript in its entirety yet,---

5 MR. WISE:  Okay.

6 THE COURT:  ---but I don’t want to get out in front

7 of you too much there, Mr. Wise, but I mean, I wonder if

8 having the Bench trial---

9 MR. WISE:  Well, --

10 THE COURT:  ---put some  confusion into this,

11 because the point of the Jackson v. Denno, and you tell

12 me where he disagrees, to figure out the voluntariness

13 of his statement.

14 MR. WISE:  Correct.

15 THE COURT:  But -- and that’s to find out if the

16 jury can ultimately— 

17 MR. WISE:  Correct.

18 THE COURT:  ---decide it’s voluntary and it seems

19 like the trial judge just said, well, I’ll just hear it

20 and determine that.

21 MR. WISE:  Except in a -- well, go ahead.

22 THE COURT:  But once they were in -- well, there 

23 was no jury to swear, but once the trial had begun, then

24 he didn’t have, I’ll call it, the pretrial ability to

25 testify about waiving his Fifth Amendment rights.  Is

413



92

1 that --

2 MR. WISE:  Right.  He -- a defendant can testify in

3 a Jackson versus Denno hearing without waiving his

4 Fifth Amendment rights.

5 THE COURT:  Right.

6 MR. WISE:  No question about it.

7 THE COURT:  Yeah; yeah.

8 MR. WISE:  The only thing he couldn’t do is testify

9 in a Jackson versus Denno hearing and lie, and if he

10 testifies later and says something different, he can be

11 impeached with it, but generally, you’re correct, and

12 that’s true whether the case is non-jury or jury.  

13 If he testifies as a witness, it’s a little

14 different rules, but if the defense counsel in this

15 case, and apparently from the testimony they intended to

16 do it, just didn’t do it, had conducted a Jackson versus

17 Denno hearing, Mr. Brown could have testified just as he

18 did today; the judge could have passed judgment on the

19 credibility and said the statement’s in or out.  All

20 right. 

21 I want to refer the Court to the case of State

22 versus Creech, in which a Jackson versus Denno hearing

23 was requested, and that case, for the Court’s

24 edification, is 314 South Carolina 76 and 441 Southeast

25 Second 635, and in Creech the defendant request -- had
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1 requested a Jackson versus Denno hearing and the judge

2 just basically summarily denied it, and that case was

3 remanded back for a Jackson versus Denno hearing,

4 because they said it’s that important.

5 Well, in this case, counsel was ineffective, in our

6 opinion, in failing to conduct a Jackson versus Denno

7 hearing and the only remedy today is to remand it for a

8 new trial, I think, just as if the old -- just as if the

9 law about suppressing -- you don’t object to evidence

10 being introduced that you should have objected to to

11 preserve an issue for appeal, you’re entitled to a new

12 trial, the same logic should apply to this one.

13 THE COURT:  I’m looking through some of my notes

14 here and I see Creech cited alongside Salisbury.  I’m

15 just telling what the notes say.  This isn’t

16 authoritative at all.  The trial courts found that

17 holding a Jackson v. Denno was harmless error.  Don’t

18 know any of the facts of this trial, and two, but -- it

19 says, “But see State versus Silver, decline to hold that

20 a trial court must hold an en camera hearing to

21 determine whether a defendant -- well, that’s different. 

22 Sorry.

23 MR. WISE:  Right.  It just sets up, basically, what

24 a Jackson versus Denno hearing is.

25 THE COURT:  Yeah.
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1 MR. WISE:  Now, and apparently this trial started

2 with the idea of having one and for some reason, it just

3 -- they didn’t do it and I think that’s ineffective.

4 THE COURT:  Well, okay.  I understand your

5 argument.

6 MR. WISE:  Then thirdly is the issue about, you

7 know, waiving the jury trial.  There’s a waiver on the

8 record; there’s no question about it.  

9 I would simply point out to the judge that I,

10 frankly, did not hear a good explanation as to why the

11 decision was made by Mr. Bradley to recommend a jury

12 trial be waived in this case.  

13 You have the testimony of a woman in the car who’s

14 willing to come to court and say, “Those drugs are

15 mine,” and to be candid with the Court, if you read her

16 testimony, I thought it was pretty impressive and

17 sounded very genuine, even a cold transcripts, and,

18 frankly, it’s hard for me to read that testimony, and I

19 have not met the woman, and conclude that I couldn’t

20 convince at least one juror that she’s telling the

21 truth.  And under those circumstances, I don’t know how

22 a lawyer can objectively say the best recommendation I

23 can give to my client is to allow one person to

24 determine whether or not they believe it rather than

25 twelve.  And I just think that’s --
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1 THE COURT:  Was this a case where -- this is just a

2 mandatory 25-year---

3 MR. WISE:  Right.

4 THE COURT:  ---penalty.  Right?  So I will say I --

5 one of my Bench trials I’ve done was a similar case

6 trafficking heroin, where they just said, “Well, we’ll

7 just do a Bench trial ‘cause it is what it” -- there’s

8 no -- the outcome, if there’s a conviction, is -- just

9 saying.  I’m not saying that’s what happened here, but

10 at least it’s not unprecedented.

11 MR. WISE:  Right.  And I’ll be candid with the

12 Court, I’ve done a Bench trial in a case in which the

13 only defense I had was can the evidence be suppressed.

14  All right?  Because they were in his car; they saw him

15 leave a drug house after staying about five minutes.  No

16 one else was in the car.  You know, if you don’t

17 suppress the drugs, the jury’s going to convict him.

18 This case is strikingly different from that.  You

19 know, if we had two people in that car and it was found

20 not in my client’s pocket, that’s a good argument it

21 belonged to the passenger if you wanted to argue that,

22 but this case is just so different from the case I had

23 where I waived the jury trial, because the only issue

24 was the search.  But in this case, jury -- you can read

25 the transcript and see.  You may not share the same
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1 opinion.  You may think she’s the worst witness that

2 ever appeared in a courtroom, but that wasn’t the

3 impression I got.  And for a lawyer to objectively say

4 with a witness claiming the drugs, your best shot is a

5 non-jury trial, I think is ineffective assistance of

6 counsel as a matter of law, to be frank with you.

7 I have told Mr. Brown that if he had walked in my

8 office and said, “I want to waive a jury trial in this

9 case,” after about a five- or six-page disclaimer that

10 he would be required to sign, that’s the only way he’d

11 have a non-jury trial if I’m representing him.

12 THE COURT:  Well, on one hand, the options were

13 convince twelve strangers who show up to the courthouse,

14 get one of the twelve or convince the trial judge that

15 the drugs weren’t the -- then the defendant’s.

16 MR. WISE:  Uh-huh; uh-huh.

17 THE COURT:  So I -- but I -- your argument’s noted.

18 MR. WISE:  I understand---

19 THE COURT:  Yes.

20 MR. WISE:  ---your position, too.  But, you know,

21 there’s an old adage among a lot of defense lawyers that

22 simply say a non-jury trial is just a long, slow guilty

23 plea and, unfortunately, my experience has been, with

24 one exception, there’s some truth to that.  But I think

25 that’s still, you know, without explaining in some
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1 detail to Mr. Brown the fact that a hung jury is, you

2 know, can help you or that, you know, it --

3 THE COURT:  It can; certainly.  I mean, --

4 MR. WISE:  And there should be at least some

5 further explanation about the importance of a jury trial

6 than what was --

7 THE COURT:  What pages are the, I’ll say, colloquy

8 on?

9 MR. WISE:  The colloquy’s on page -- I believe it

10 starts on page 53---

11 THE COURT:  All right.

12 MR. WISE:  ---and runs through 36.  No, 34 to 36. 

13 Let me put my glasses on and look at the page numbers. 

14 Bottom of page 33 through the bottom of page 36.

15 THE COURT:  Okay.  And the defendant answered the

16 questions.  Okay; all right.  

17 MR. WISE:  And for what it’s worth, too, Your

18 Honor, the judge didn’t explain to him either, that, you

19 know, one juror hanging up --

20 THE COURT:  Well, that’d be getting kind of close

21 to legal advice, though.

22 MR. WISE:  That’s a factual advice.

23 THE COURT:  Well, okay.  Well, all right.

24 MR. WISE:   That’s telling the legal consequences

25 of a jury.  

419



98

1 THE COURT:  Statistics, if you prefer.  

2 MR. WISE:  So, but I mean, with those, too, that

3 that just should be, you know, ineffective assistance of

4 counsel as a matter of law.

5 THE COURT:  Okay.

6 MR. WISE:  All right.

7  THE COURT:  All right.  Mr. Attorney General.

8 MR. JONES:  Thank you, Your Honor.  First,

9 regarding the suppression motion, the only -- first of

10 all, I want to challenge Mr. Wise’s characterization of

11 Mr. Sharpe’s argument.  To listen to him, it sounds --

12 THE COURT:  Which argument?

13 MR. JONES:  The argument for the suppression of the

14 evidence from the traffic stop as being unreasonably

15 delayed.  

16 From listening to Mr. Wise, you would think that he

17 just raised the issue but didn’t develop the facts or

18 argument as a basis, which, Your Honor, this --

19 THE COURT:  Let me ask you this:  what page in the

20 transcript are you referring to?

21 MR. JONES:  I’m referring to pages 10 through 21.

22 THE COURT:  Okay.

23 MR. JONES:  Approximately eleven pages of Mr.

24 Sharpe’s testimony or not testimony, but argument

25 regarding the extent of the traffic stop.
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1 THE COURT:  Now, was it at the end of -- was it

2 around page 21 where the trial court --

3 MR. JONES:  No, Your Honor.  

4 THE COURT:  No.  I take that back.

5 MR. JONES:  It was around page 21, the trial

6 court -- the solicitor then begins the State’s position

7 and that continues for a few pages.

8 THE COURT:  At some point the trial court says,

9 “Well, I -- 

10 MR. JONES:  Yes, sir.

11 THE COURT:  -- I don’t think I’m going to suppress

12 it.”

13 MR. JONES:  On page 24, line 10, the Court says,

14 “I’m going to deny your motion at this time, but I don’t

15 mind if you review the -- et cetera.  I’ll be glad to

16 allow you to renew your motion.”  

17 Mr. Sharpe, for what it’s worth, did express that

18 he renewed the motion and on -- at two different

19 occasions and on both of those occasions the Court, once

20 again, stated that it denied the pretrial motions.

21 Now, ultimately, the Court of Appeals ruled that

22 that was not sufficient to preserve the issue for

23 appeal; however, I would contend that, and maybe I don’t

24 quite understand Mr. Wise’s position regarding

25 Middleton, but the ultimate test of ineffective
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1 assistance of counsel is found in Strickland, of course,

2 versus United States and it requires both deficiency and

3 prejudice.

4 THE COURT:  I think his point on Middleton was just

5 to show that -- he was distinguishing our current case

6 today from---

7 MR. JONES:  All right.

8 THE COURT:  ---Middleton.

9 MR. JONES:  Yes, Your Honor.  But, nevertheless,

10 there’s still a requirement to show prejudice and that

11 means a requirement to show that the result would have

12 been different but for the alleged deficiency of trial

13 counsel.  I have not seen anything that would suggest

14 that.

15 Your Honor, once again, the reason the traffic stop

16 was delayed was because the driver, and this is all in

17 the transcript and all and it’s also in our return and

18 the appellate documents, that the driver, Monique

19 Trapier (ph), did not have a license for the car and --

20 did not have a driver’s license, rather, and gave false

21 names to the law enforcement and law enforcement was

22 unable to verify her identity for a significant period

23 of time.

24 THE COURT:  You mean, on the side of the road?

25 MR. JONES:  On the side of the road, Your Honor. 
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1 Yes, sir.  So it’s not like law enforce- -- like they

2 could have just let her go and continue driving without

3 a license and without having any idea of what her

4 identity was.  So the State’s position at Mr. Brown’s

5 trial and through appeal and now here is that there was

6 a -- this was not an unreasonably delayed traffic stop. 

7 It was delayed as long as it needed to be under the

8 extremely bizarre circumstances of the driver not having

9 a -- not having identification and, of course, that was

10 only the beginning of it.  Subsequently they spoke to

11 Mr. Brown.  He gave a different name than the one she

12 gave, which was still not Monique’s name.  They had

13 different destinations that they mentioned going to, and

14 for what it’s worth, Mr. Sharpe went into all those and

15 attempted to characterize them as not giving reasonable

16 suspicion to prolong the traffic stop, but I think, Your

17 Honor, that they certainly constitute reasonable

18 suspicion to prolong the traffic stop. 

19 Reasonable suspicion is a much lower bar than

20 probable cause and, ultimately, Your Honor, that’s been

21 the State’s position from day one in this and it

22 continues to be the State’s position that there was no

23 grounds under the law for the delay of the traffic --

24 for the suppression of the drugs on the grounds of

25 unreasonable delay of the traffic stop.
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1 THE COURT:  Okay.

2 MR. JONES:  So, again, on that we would submit,

3 simply, that there was no showing of prejudice and that

4 the drugs simply -- he’s not -- was not entitled to the

5 suppression of the drugs, so it doesn’t matter how many

6 times his lawyer would have or should have objected to

7 them.

8 THE COURT:  Okay.

9 MR. JONES:  As to the next issue, I believe the

10 so-called Jackson v. Denno issue, I say so-called,

11 because as Your Honor pointed out, Jackson v. Denno

12 concerns the voluntariness of a confession, which is, of

13 course, relevant on --

14 THE COURT:  For the existence, I would say. 

15 MR. JONES:  Okay.  The issue in this was whether

16 the statement, one, was made or, two, whether Mr.

17 Gibbon’s (sic) testimony about what the statement

18 actually was was credible.  Your Honor, that’s -- the

19 State submits that that was, in fact, an issue, as the

20 Court said, in the Bench trial context, the weight of

21 the evidence and Mr. Bradley, once the judge made that

22 ruling, he continued -- he argued based on -- he cross-

23 examined Mr. -- Officer Gibbons (sic) extensively about

24 the circumstances in which that was made.  As he stated,

25 that was his trial strategy was to attack the -- that
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1 was both his initial strategy for trying to keep the

2 statement out was to attack the circumstances of it --

3 of its being made and his subsequent strategy for

4 attacking its weight was to, again, point out the

5 disparities between what actually happened and the

6 ostensible policies of law enforcement regarding taking

7 confessions and that sort of thing.  The fact that he

8 was ultimately, I mean, unsuccessful in keeping it out,

9 I think, should not reflect -- does not constitute

10 ineffective assistance.

11 The third issue regarding the Bench trial, Mr.

12 Bradley testified very clearly that he explained the

13 difference between the strategic considerations

14 regarding a Bench trial versus a jury trial, but that

15 ultimately the decision was Mr. Brown’s, that he, as a

16 matter of course, floats the options to all of his --

17 all the defendants he represents, but does not force

18 them or recommend them to take it.  He denied

19 recommending it and -- but, ultimately, I’m not sure

20 what the point about Monique Trapier is.  She did get

21 up; she did testify.  The judge heard that.  So unless 

22 -- I’m not sure what the prejudice is supposed to have

23 been that -- there’s been no proof, and I can’t think of

24 what proof possibly could be of what a jury would have

25 done with her testimony versus what the judge ultimately
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1 did with the testimony.  It very well could have been

2 that she was less sympathetic to a jury than to a judge

3 who’s seen drug cases plenty of times before, but

4 ultimately, I’m just pointing out that it’s speculative

5 what the difference would have been had they gone to a

6 jury trial instead of a Bench trial.  

7 The record’s clear that Mr. Brown understood his

8 right to a jury trial and that he waived it on the

9 record, so once again, the State’s position on that --

10 on those grounds is that there’s been no proof of

11 prejudice and I would say no deficiency either because

12 of the -- because it was ultimately not Mr. Bradley’s

13 decision, it was Mr. Brown’s decision.

14 THE COURT:  Okay.

15 MR. JONES:  Thank you, Your Honor.

16 THE COURT:  Mr. Wise.

17 MR. WISE:  Just briefly, and I promise briefly.  

18 THE COURT:  Yes, sir.

19 MR. WISE:  On the prejudice issue, there’s no

20 question when you fail to object to evidence you want

21 suppressed due to a bad search, that’s ineffective

22 assistance of counsel, so the first prong of Strickland

23 has been met.

24 As to the prejudice, this gets back to the

25 Middleton case.  Had the trial judge in this case heard
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1 great arguments from both sides and the -- by the way,

2 when you look at the video, it’s about twenty minutes

3 from the time of the stop, in initial stop, to the time

4 the drug dog comes out.  All right?  If you had heard --

5 if the judge had heard articulate arguments from both

6 sides that twenty minutes is not unreasonable delay

7 because of the problems and the judge had said, “I’ve

8 reviewed the video; I’ve heard argument of counsel; I’ve

9 heard the testimony.  I find that a twenty-minute delay

10 is not sufficient,” then they can have an argument that

11 the judge has ruled just as they did in Middleton.

12 We have no clue here as to what the judge’s belief

13 was as to the reasonableness of the delay.  The judge

14 could have just as easily said, Look, this officer knew

15 from the get-go she had a false name.  He had the choice

16 of either carry her in or give her a ticket for no

17 driver’s license, but he didn’t have a right to sit

18 there and carry on conversation for another ten or

19 fifteen minutes.  All right?

20 We don’t know because that issue was -- the judge

21 never ruled on it and that’s important for Middleton. 

22 The judge ruled on those important issues in Middleton;

23 the judge did not here, and when you don’t get the judge

24 to rule on the issue, it’s prejudice.

25 As to the Jackson versus Denno hearing issue, we,
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1 unfortunately, don’t know what this trial judge would

2 have done had Mr. Brown testified as he did today and

3 said, “I didn’t make the statement.  There was another

4 officer there,” and all this stuff.  We don’t know

5 because counsel was ineffective in giving the judge the

6 opportunity to pass upon the credibility of Mr. Brown

7 and, therefore, that’s not only defective -- ineffective

8 assistance of counsel for not calling Mr. Brown, but

9 also was prejudicial to him.

10 And as to the jury issue, the judge can read the

11 transcript of Ms. Trapier and, I think, make a legal

12 determination of whether or not the advice to waive the

13 jury trial was reasonable.

14 THE COURT:  All right.  Anything else?

15 MR. JONES:  Nothing from the State, Your Honor.

16 THE COURT:  All right.  If I have any questions or

17 need any -- if I have any other questions, I’ll reach

18 out to y’all, but I’ll need to get a copy of the

19 exhibits, ‘cause I think the CD needs to stay with the

20 court -- 

21 MR. WISE:  I have no objection to your taking the

22 exhibits with you, to be frank with you, unless the

23 State has -- 

24 THE COURT:  I think she’s in charge of that, so I

25 don’t --
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1 COURT REPORTER:  The clerk’s office takes

2 possession of them, ultimately. 

3 THE COURT:  We can order the CD.  I’m confident

4 that --

5 MR. JONES:  I mean, that’s fine. 

6 THE COURT:  I suspect there’s another copy of it

7 somewhere. 

8 MR. WISE:  Judge, if there’s another copy of that

9 CD, I’d like to see it.

10 THE COURT:  Okay.

11 MR. WISE:  ‘Cause we really went around for months

12 before we finally found it with the Court of Appeals.

13 THE COURT:  If there’s not an objection, perhaps I

14 can just put a -- well, maybe I can save a copy of it on

15 my computer.

16 MR. WISE:  Yeah.  That’d be fine; yeah.  That’s a

17 good idea.

18 THE COURT:  I just want to make sure -- before the

19 end of the week, we’ll get it. 

20 MR. WISE:  Yeah.  But we initially got a denial

21 from the Court of Appeals they had it.

22 THE COURT:  Right.

23 MR. WISE:  And neither party had it and, finally, I

24 open my mail one day and there it is.

25 THE COURT:  All right.  Well, I’ll take the matter
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1 under advisement and I’ll be in touch.

2 MR. WISE:  Okay.

3 THE COURT:  Thank y’all.

4 MR. JONES:  Thank you, Your Honor.

5 (WHEREUPON, the proceeding was concluded at 4:26

6 P.M.)

7 (END OF REQUESTED TRANSCRIPT)

8

9 * * * * * * * *
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STATE OF SOUTH CAROLINA )
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COUNTY OF YORK )

I, the undersigned Shannon E. McGilberry, official

Court Reporter for the Sixteenth Judicial Circuit of the

State of South Carolina, do hereby certify that the

foregoing is a true, accurate and complete transcript of

the record of all proceedings had and evidence 

introduced in the hearing of the captioned case,

relative to appeal, in the Court of Common Pleas for

York County, South Carolina, on the 7  day of December,th

2022.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

In witness whereof, I have hereunto subscribed my

name, this 21  day of May, 2023.st

____________________________
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My Commission Expires:

April 26, 2027
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