
mbe ~upreme (!Court of ~outb QCaroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF OEPUTY CLERK 

J Chnstopher WIlson, EsqUIre 
WIlson Law FIrm 
POBox 1150 
Bamberg, SC 29003 

Lee D Cope, EsqUIre 

February 28, 2012 

R Alexander Murdaugh, EsqUIre 
Matthew V Creech, EsqUIre 
Peters, Murdaugh, Parker, Eltzroth & Detnck, PA 
POBox 457 
Hampton, SC 29924 

RIchard B Ness, EsqUIre 
Norma J ett, EsqUIre 
Ness, Jett & Tanner 
POBox 909 
Bamberg, SC 29003 

Re Rutland, Clarence v SC DOT 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

The record m the above case has been revIewed and the tIme allotment for oral 
argument for thIS case IS as follows 

PetItIOner 10 mmutes 

Respondent 10 mmutes 

PetItIOner In Reply 5 mmutes 



ThIS case IS scheduled for heanng on Wednesday, March 7, 2012 at 10 30 a m 

Very truly yours, 

Damel E Shearouse, Clerk 

By {) oJ;h '- /7{ t}1pk IIct 

AdmImstratIve AssIstant 

DES/dmh 



moe ~outb QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Richard B Ness Esquire 
Norma Jett Esquire 

From Daniel E Shearouse 

Date January 24 2012 

RE March Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case(s) will probably be reached for heanng at the March 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court will meet the days of March 6 7 8 20 and 21 Please notify this office In wntlng pnor to 
January 31 2012 as to any scheduling conflicts for the March term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please advise as to the specific nature of the conflict 

Rutland, Clarence V SC DOT 
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DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Lee D Cope Esquire 
R Alexander Murdaugh Esquire 
Matthew V Creech Esquire 

From Daniel E Shearouse 

Date January 24 2012 

RE March Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the proVIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the March 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of March 6 7 8 20 and 21 Please notify thiS office In writing prior to 
January 31 2012 as to any scheduling conflicts for the March term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the specifiC nature of th~1 conflict 

Rutland, Clarence V SC DOT 
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COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case(s) will probably be reached for heanng at the March 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case( s) 

Court will meet the days of March 6 7 8 20 and 21 Please notify this office In wntlng prior to 
January 31 2012 as to any scheduling conflicts for the March term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the speCifiC nature of the conflict 

Rutland, Clarence V SC DOT 
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MARKD BALL 
RANDOLPH MURDAUGH IV 
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R ALEXANDER MURDAUGH 
BERT G UTSEY III 
RANDOLPH MURDAUGH III 
GRAHAME E HOLMES 
LEED COPE 
MATHEW V CREECH 
LEAGUE B CREECH 
STEVEN D MURDAUGH 
WILLIAM F BARNES III 

INACTIVE 

PROFESSIONAL ASSOCIATION 

690 NORTH GREEN STREET 

PO BOX 2500 

RIDGELAND SOUTH CAROLINA 

299362500 

January 3, 2012 

RANDOLPH MURDAUGH SR 
(1887 1940) 

RANDOLPH MURDAUGH JR 
(1915 1998) 

J ROBERT PLYERS JR 
(19272008) 

TFLEPHONE 
(843) 7266131 
TOLL FREE 

(866) 943 2113 
FACSIMILE 

(843) 726 6057 
wwwpmped com 

R.BCBIVBD 

VIA US MAIL 
The Honorable Damel E Shearouse 
Clerk of Court 
SUPREME COURT OF SOUTH CAROLINA 
POBox 11330 
ColumbIa, South Carolma 29211 

JAN 06 2012 

8&8: 8WPn&Mi 89WRT 
P(Y) J-3-/~ 

Re Clarence Rutland, as Personal RepresentatIve of the Estate ofTIffame Rutland vs 
South Carolma Department of TransportatIOn, 
Case No 2006-CP-28-486 

Dear Mr Shearouse 

WIth reference to the above case, enclosed for fihng please find one unbound, ongmal 
and fifteen (15) bound copIes of PetltlOner s Reply BneJ as well as one ongmal and two (2) 
copIes of the Certificate oj Service 

Please return a filed, bound copy of the PetltlOner s Reply BneJ and of the Certificate oj 
Service m the envelope I have provIded By copy of thIS correspondence, copIes of the enclosed 
Bnef and CertIficate of SerVIce are bemg served on all counsel of record 

Smcerely, 

~ 
Matthew V Creech 

Enclosures as stated 
cc RIchard B Ness Esq I Norma Jett Esq (Bnef & Certificate of Service via U SMaIl) 

J Chnstopher WIlson Esq 

100 YEARS Of LEGAL SERVICE 1910 - 2010 



\!tbe $>upreme (!Court of $>outb (!CarolIna 

Clarence Rutland, as Personal 
RepresentatIve of the Estate of 
Tiffame Rutland, 

v 

PetItIOner, 

South Carolma Department of 
TransportatIon, Respondent 

The Honorable George C James, Jr 
Orangeburg County 

Tnal Court Case No 2006-CP-38-0486 

ORDER 

For good cause havmg been shown, the tIme for servmg and filmg the Reply 

Bnef of PetItIOner m the above entItled matter IS hereby extended untIII-Jan~ary 3,-

2012 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

Colun:bIa,:Sou1h) Carohna , 
~r r ' 

January 3, 2012 ..,,-
.!.., I ' 

I v" \ -... 

By~J 
C~D~ Clerk 

, ~, :) I ~ 

cc 111 ~hJlstQphe(WIlson, EsqUIre 
<1.) IJJterD\Q]ope EsqUIre 

~ \ l J \ I 

R Alexander Murdaugh, EsqUIre 
1 t n-
\ 1v1atthew V Creech, EsqUIre 
RIchard B Ness, EsqUIre 
Norma J ett, EsqUIre 

~ 



LAW OFFICES 

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK 

JOHN E PARKER 
CLYDE A ELTZROTH JR 
J PAUL DETRICK 
DANIEL E HENDERSON 
MARKD BALL 
RANDOLPH MURDAUGH IV 
RONNIE L CROSBY 
R ALEXANDER MURDAUGH 
BERT G UTSEY III 
RANDOLPH MURDAUGH III 
GRAHAME E HOLMES 
LEED COPE 
MATHEW V CREECH 
LEAGUE B CREECH 
STEVEN D MURDAUGH 
WILLIAM F BARNES III 

INACTIVE 

PROFESSIONAL ASSOCIATION 

690 NORTH GREEN STREET 

PO BOX2500 

RIDGELAND SOUTH CAROLINA 

299362500 

December 27,2011 

VIA FACSIMILE (803 734 1499) & U SMAIL 
The Hon Damel E Shearouse 
Clerk of Court 
Supreme Court of South Carolma 
POBox 11330 
Columbia, SC 29211 

Re Estate of Tiffame Rutland v SCDOT 
CiVil ActIOn No 2006-CP-38-0486 

Dear Mr Shearouse 

RANDOLPH MURDAUGH SR 
(1887 1940) 

RANDOLPH MURDAUGH JR 
(1915 1998) 

J ROBERT PETERS JR 
(19272008) 

TELEPHONE 
(843) 726 6131 
TOLL FREE 

(866) 943 2113 
FACSIMILE 

(843) 726 6057 
wwwpmped com 

Our law firm represents the PetltIOner m the above matter The bnef of Respondent 
SCDOT was served on December 15,2011 Due to the state and federal holIdays, by my count 
the Reply Bnef of PetItIOner IS due tomorrow, December 28, 2011 Due to the hohdays I am 
seekmg a five (5) day extensIOn of tlme from the ongmal due date of December 28, 2011 wlthm 
which to file our Reply Bnef By my estlmatlOn the Reply Bnef of the PetltlOner would then be 
due on Tuesday January 3 2011 

I have spoken to Norma Jett, EsqUIre, counsel for the SCDOT, and she consents to our 
request 

Should a formal motlon or motIon fihng fee be reqUIred please let me know and I Will be 
happy to forward the same to you Thank you for your consideratIOn 

With kmd regards, I am 

cc Norma J ett, Esq 
Richard Ness, Esq 
Lee Cope, E<;q 

100 YEARS OF LEGAL SERVICE 1910 2010 



LAW OFFICES 

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK 

JOHN E PARKER 
I CLYDE A ELTZROTH JR 

J PAUL DETRICK 
DANIEL E HENDERSON 
MARKO BALL 
RANDOLPH MURDAUGH IV 
RONNIE L CROSBY 
R ALEXANDER MURDAUGH 
BERT G UTSEY III 
RANDOLPH MURDAUGH III 
GRAHAME E HOLMES 
LEED COPE 
MATHEW V CREECH 
LEAGUE B CREECH 
STEVEN 0 MURDAUGH 
WILLIAM F BARNES III 

INACTIVE 

VIA US MAIL 
ATTN Lmda Allen 
The Hon Damel E Shearouse 
Clerk of Court 
Supreme Court of South Carolllla 
POBox 11330 
ColumbIa, SC 29211 

PROFESSIONAL ASSOCIATION 

690 NORTH GREEN STREET 

PO BOX2500 

RIDGELAND SOUTH CAROLINA 

299362500 

December 29, 2011 

Re Estate of Tiffame Rutland v SCDOT 
CiVil ActIOn No 2006-CP-38-0486 

Dear Ms Allen 

RANDOLPH MURDAUGH SR 
(1887 1940) 

RANDOLPH MURDAUGH JR 
(1915 1998) 

J ROBERT PETERS JR 
(19272008) 

TELEPHONE 
(843) 726 6131 
TOLL FREE 

(866) 943 2113 
FACSIMILE 

(843) 726 6057 
wwwpmpedcom 

RECBIvn~ ~ 

IJAN - 3 20U 

s.c Supreme COUI t 

Thank you for your telephone call today Pursuant to our conversatIOn I enclose herewIth 
the $25 00 fillllg fee for the extenSIOn request prevIOusly sent Should you have any further 
questIons or concerns please do not heSItate to contact me 

cc 

WIth kllld regards, I am 

Norma J ett, Esq 
RIchard Ness, Esq 

?iM~ 
MattPiew V Creech ~ 

100 YEARS OF LEGAL SERVICE 1910 2010 



RICHARD B NESS 
NORMA A T JEIT 

CERTIFIED CJRCUIT COURT MEDlA TOR 

AUSON DENNIS HOOD 

NESS & JETT, LLC 
ATTORNEYS AT LAW 

PO BOX909 
BAMBERG SOUTH CAROLINA 29003 

December 15 2011 

Honorable Damel Shearouse Clerk 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa SC 29211 

Re Rutland v South Carolzna Department oj Transportatzon 
Case Number 2006-CP-38-486 (S C Ct App Op 4721) 

Dear Mr Shearouse 

2878 MAIN HIGHWAY 
Telephone 803/245 5178 

Telecopler 803/245 5384 

JUUUS B NESS 

1916-1991 

RECEIVED 
DEC 1 9 2011 

S.C Supreme Court 

Enclosed for fihng please find one unbound ongmal one unbound copy and fifteen bound 
copIes of BRIEF OF RESPONDENT By copy of thIS letter I have served a copy of the 
bnef upon all attorneys of record Please clock m the unbound copy and return to me m the 
enclosed envelope 

Thankmg you for your asSIstance I am 

cc 
Lee D Cope 
R Alexander Murdaugh 
Matthew V Creech 
PETERS MURDAUGH PARKER ELTZROTH 
& DETRICK PA 
Post Office Box 457 
Hampton South Carohna 29924 

] Chnstopher WIlson 
WILSON LUGINBILL & 
KIRKLAND 
Post Office Box 1150 
Bamberg South Carolma 29003 

Smcerely yours 

RIchard B Ness 



LAW OFFICES 

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK 

JOHN E PARKER 
CLYDE A ELTZROTH JR 
J PAUL DETRICK 
DANIEL E HENDERSON 
MARKD BALL 
RANDOLPH MURDAUGH IV 
RONNIE L CROSBY 
R ALEXANDER MURDAUGH 
BERT G UTSEY III 
RANDOLPH MURDAUGH III 
GRAHAME E HOLMES 
LEED COPE 
MATHEW V CREECH 
LEAGUE B CREECH 
STEVEN D MURDAUGH 
WILLIAM F BARNES III 

INACTIVE 

PROFESSIONAL ASSOCIATION 

690 NORTH GREEN STREET 

PO BOX 2500 

RIDGELAND SOUTH CAROLINA 

299362500 

November 17,2011 

RANDOLPH MURDAUGH SR 
(1887 1940) 

RANDOLPH MURDAUGH JR 
(1915 1998) 

J ROBERT PETERS JR 
(1927 2008) 

TEriPH~ 
(843) 726 6131 

(866) 943 2113 
FACSIMILE 

(843) 726 6057 
wwwpmpedcom 

RECEIVED 
VIA U S HAND DELIVERY 
The Honorable Damel E Shearouse 
Clerk of Court 

NOV 1 7 2011 

SUPREME COURT OF SOUTH CAROLINA 
POBox 11330 

S C Supreme Court 

ColumbIa, South Carohna 29211 

Re Clarence Rutland, as Personal RepresentatIve of the Estate of Tlffame Rutland vs 
South Carolma Department of TransportatIOn, 
Case No 2006-CP-28-486 

Dear Mr Shearouse 

WIth reference to the above case, enclosed for filmg please find the followmg documents 

1) One unbound, ongmal and fifteen (15) bound copIes of PetltlOner s Bne! 
2) Fourteen (14) COPieS of the AppendIX, and, 
3) One ongmal and two (2) copIes of the Certificate ofServlce 

Please return a filed, bound copy of the PetltlOner s Bnef and of the Certificate of SerVlce 
m the envelope I have proVIded By copy of thIS correspondence, copIes of the enclosed Bnef 
and CertIficate of SerVIce are bemg served on all counsel of record 

Smcerely, 

Matthew V Creech 

Enclosures as stated 
cc Richard B Ness Esq I Norma Jett Esq (BrIef & Certificate of Service vIa U SMaIl) 

J ChrIstopher WIlson Esq 

100 YEARS OF LEGAL SERVICE 1910 2010 



\}tbe ~upreme ([ourt of ~outb ([aroltna 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Lee D Cope, EsqUlre 

October 19,2011 

R Alexander Murdaugh, EsqUlre 
Matthew V Creech, EsqUlre 
Peters, Murdaugh, Parker, 

Eltzroth & Detnck, P A 
POBox 457 
Hampton, SC 29924 

Re Rutland, Clarence v SC DOT 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

Enclosed IS the Order grantmg your PetItIOn for Wnt of Certwran m the above 
entItled matter 

It wIll be necessary for you to furnIsh thIS office wIth an additIonal thIrteen (13) 
copIes of the appendIx wlthm thIrty (30) days from the date of thIS letter 

Bnef of PetIt lOner should be served and filed on or before November 18,2011 
The bnef IS not properly filed untIl we have proof of servIce 

Bnef of Respondent should be served and filed withm thIrty (30) days after 
petItIOner's bnef IS filed We must have proof of servIce Any reply bnef should 
be served and filed withm ten (10) days after filmg of respondent's bnef 

Very truly yours, 

~ 
CLERK 



Rutland, Clarence v SC DOT 
Page Two 
October 19, 2011 

DES/Ida 

cc J Chnstopher WIlson, EsqUIre 
RIchard B Ness, EsqUIre 
Norma J ett, EsqUIre 
The Honorable Tanya Gee 

u 

I 



mbe ~upreme (!Court of ~outb (!Caroltna 

Clarence Rutland, as Personal 
RepresentatIve of the Estate of 
Tiffanle Rutland, 

v 

South Carohna Department of 
TransportatIOn, 

ORDER 

PetItIOner, 

Respondent 

We grant the petItIon for a wnt of certIOran to reVIew the Court 

of Appeals' deCISIOn In Rutland v South Carohna Dep't of Trans , 390 S C 

78, 700 S E 2d 451 (Ct App 2010) The partIes shall proceed to serve and 

file the appendIx and bnefs as pro~v_ ....... by Rule 242(1), SCACR 

C J 

----~------~--~;r--~r-------J 

" ~ I '! 



RECEIVED 
THE STATE OF SOUTH CAROLINA 

In The Supreme Court 
DEC 0 1 2010 

S C Supreme Court 
APPEAL FROM ORANGEBURG COUNTY 

Court of Common Pleas 

George C James, Jr , CircUlt Court Judge 

, 
Case No 2006-CP-38-0486 

Clarence Rutland, as Personal Representative 
of the Estate of Tiffame Rutland, Appellant, 

v 

South CarolIna Department of TransportatIOn, Respondent 

PETITION FOR WRIT OF CERTIORARI 

Lee D Cope 
R Alexander Murdaugh 
Matthew V Creech 
PETERS, MURDAUGH, PARKER, 

ELTZROTH & DETRICK, P A 
Post Office Box 457 
Hampton, South Carolma 29924 
Phone 803-943-2111 

-- and-

J Christopher WIlson 
WILSON, LUGINBILL & 

KIRKLAND 
Post Office Box 1150 
Bamberg, SC 29003 
Phone (803) 245-7799 

ATTORNEYS FOR APPELLANT 



Other Counsel of Record 

Jonathan J Anderson, Esq 
LIsa A Reynolds, Esq 
Enc M Johnsen, Esq 
ANDERSON & REYNOLDS, LLC 
Post Office Box 87 
Charleston, S C 29202 



INDEX 

Certificate of Counsel 11 

QuestIOns Presented 11 

Statement of the Case 1 

Arguments 

I THE COURT OF APPEALS ERRED IN HOLDING THAT 
INSUFFICIENT EVIDENCE EXISTED FROM WHICH A JURY COULD 
CONCLUDE THAT THE DECEDENT EXPERIENCED CONSCIOUS PAIN 
AND SUFFERING, AND, IN SO RULING, THE COURT OF APPEALS' 
OPINION CONFLICTS WITH THIS COURT'S PRECEDENT CONCERNING 
THE EVIDENTIARY STANDARDS TO SUPPORT A CLAIM FOR 
CONSCIOUS PAIN AND SUFFERING 6 

II SOUTH CAROLINA HAS LONG ALLOWED RECOVERY FOR 
MENTAL OR EMOTIONAL INJURIES ACCOMPANIED BY PHYSICAL 
INJURY, EVEN IF THE LABEL "PRE-IMPACT FEAR" IS ATTACHED, 
THE COURT OF APPEALS ERRED IN HOLDING THAT SOUTH 
CAROLINA DOES NOT RECOGNIZE IT AS "A COMPENSABLE 
CAUSE OF ACTION" 11 
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EQUITABLE REALLOCATION OF SETTLEMENT PROCEEDS 16 

ConclUSIOn 18 



CERTIFICATE OF COUNSEL 

Counsel for the petitIOner certifies that the PetitIOn for Reheanng and Rehearmg 
En Bane was made and finally ruled on by the Court of Appeals on October 29,2010 

QUESTIONS PRESENTED 

1 WHETHER THE COURT OF APPEALS ERRED IN RULING THAT 
THERE WAS NO EVIDENCE FROM WHICH A JURY COULD HAVE 
CONCLUDED THAT THE DECEDENT SUFFERED CONSCIOUS 
PAIN AND SUFFERING? 

2 WHETHER THE COURT OF APPEALS ERRED IN FINDING THAT 
SOUTH CAROLINA DOES NOT RECOGNIZE "PRE-IMPACT" FEAR 
AS A "COMPENSABLE CAUSE OF ACTION"? 

3 WHETHER THE COURT OF APPEALS ERRED IN AFFIRMING THE 
TRIAL COURT'S EQUITABLE REALLOCATION OF SETTLEMENT 
PROCEEDS? 

11 



STATEMENT OF THE CASE 

ThIS actIOn anses our of a smgle car accIdent whIch occurred on June 7, 2003 on 

S C HIghway 301 m Orangeburg County, South CarolIna The decedent, TIffame 

Rutland ("TIffanIe" or "Decedent" heremafter), was a passenger m a 1999 S-10 Blazer 

dnven by Joseph BIShop WhICh lost control and left the roadway At the conclusIOn of 

the wreck, Tiffame was partlally ejected through a rear dnver sIde wmdow and suffered 

fatal mJuries 

On the date of her death, Tiffame was the backseat passenger m the Blazer bemg 

dnven by her uncle, Joseph BIshop Tiffame's husband, Clarence Rutland, and theIr 

mfant son were m the back seat WIth her Her aunt, Tma BIShop, rode m the front 

passenger seat (R pp 136-137) After an afternoon of fishmg and eatmg at a famIly 

member's home, Tiffame needed to go to Wal-Mart m Orangeburg to shop for a bIrthday 

present for her mother (R p 138) WhIle travelmg to Orangeburg, Mr BIShop drove m 

a generally northbound dIrectIOn on S C HIghway 301 m a heavy ram storm (R p 139) 

Due to the conditlons, Mr BIshop slowed and drove approxImately 45-50 mIles an hour, 

though the posted speed lImIt on thIS portIOn of HIghway 301 IS 60 mph (R pp 134, 

135, 137, 140) As the Blazer approached a pnvate dnveway for the StIllenger Body 

Shop, the vehIcle began to hydroplane (R p 139) 

WIthout dIspute, thIS wreck was not a sImple, Immediate "collIsIOn" The 

collISIOn began when the Blazer hIt the defective portIOn of HIghway 301 whIch collected 

and held water At the moment the hydroplane began Clarence Rutland, m the back seat 

WIth hIS wIfe, felt the vehIcle bemg "pulled" or "snatched" by the water (R p 139,11 6-

25, R P 40, 1114-20) Recogmzmg the loss of control at the begmnmg of the collISIOn, 

1 



Clarence had tIme to hft hIS hands over hIS body and then lean hIS body over hIS wIfe and 

chIld m an effort to protect them (Id) The vehIcle spun on the roadway, left the 

roadway, and hIt a culvert, whIch sent the vehIcle airborne EyewItness Brenda Kitrell 

vIewed the accIdent m progress long enough to see the Blazer become airborne after 

hIttmg the culvert and to see Mr Rutland completely ejected from the rear of the vehIcle 

(R p 151, 11 12-21) After the Blazer hIt the culvert and became aIrborne, Clarence 

Rutland was completely ejected from the vehIcle and was thrown some dIstance from the 

car After hIS ejectlOn, he walked to the overturned Blazer where a couple of people had 

stopped to assIst Clarence Rutland went to the vehIcle wIth these wItnesses, attempted to 

get the motor to stop runnmg, and then searched for an object to break wmdows to get the 

remammg occupants out At thIS pomt, he shpped m the dItch and saw TiffanIe, whose 

head and neck protruded through a SIde wmdow of the vehIcle, partIally ejected (R p 

159) Mr Rutland testIfied m hIS deposItIon that he was told by a passerby who offered 

aSSIstance that Tiffanle stIll had a pulse when the passerby went to her aid (R P 160) 

Clarence Rutland dId acknowledge at tnal though that as soon as he saw hIS WIfe, he 

thought that she was dead (R p 142,1 25 - P 143, I 8) 

The Decedent's husband, Clarence Rutland, was appomted as the Personal 

RepresentatIve of the Estate of Tiffame Rutland on August 26, 2004 As personal 

representatIve he was able to negotiate the payment of all aVailable msurance hmits on 

the vehIcle the Decedent was killed m, totalmg $30,000 00 under a pohcy of msurance 

Issues to Joseph BIShop On February 7, 2005, the PetItlOner filed a wrongful death 

Complamt m the Orangeburg County Court of Common Pleas agamst the South Carolma 

Department of TransportatlOn ("SCDOT") PetItlOner alleged that the SCDOT had 

2 



constructIve and/or actual knowledge of a defect m the roadway whIch caused water to 

accumulate on the road surface, thereby causmg the dangerous condItIon that proxImately 

caused the accIdent whIch kIlled Mrs Rutland (R pp 22-23) 

PetItIOner later filed an Amended Complamt for wrongful death on May 8, 2006 

ThIS Amended Complamt added REA ConstructIOn Company and General Motors 

CorporatIOn as partIes to the actIOn Rutland asserted a products lIabIlIty claIm agamst 

GM soundmg m strIct lIabIlIty, neglIgence, and breach of warrantIes, allegmg that GM 

faIled to deSIgn and/or manufacture the wmdows m the Blazer WIth materIals suffiCIent to 

WIthstand ejectment (R pp 28-29) Agamst REA, the Amended Complamt asserted 

SImIlar theOrIes of neglIgence as were asserted agamst the SCDOT, as REA had 

resurfaced thIS roadway prIor to the Rutland aCCIdent (R pp 27-28) Fmally, on May 

22, 2006, PetItIOner filed hIS Second Amended Complamt for wrongful death, addmg 

J A Jones ConstructIOn Company to the lItIgatIOn as an upstream contractor for 

constructIOn work to the stretch of hIghway 301 at Issue 1 

PrIor to the trIal of thIS case, the PetItIOner reached a settlement WIth GM ("the 

GM Settlement") On August 9, 2007, counsel for the PetItIOner, SCDOT, and GM 

appeared before the Honorable DIanne S Goodstem for a settlement approval hearIng 

pursuant to S C Code Ann § 15-51-42 GM's settlement WIth the Rutland Estate totaled 

$275,00000 From the total settlement proceeds from all partIes ($305,00000 total), GM 

and the PetItIOner agreed to allocate $167,00000 to wrongful death and $138,000 00 to a 

survIval claIm The VIabIlIty and eXIstence of eVIdence to support a survIval actIOn on 

behalf of TIffame was stIpulated between GM and PetItIOner, although PetItIOner had 

Due to theIr bankruptCIes, both REA and J A Jones ConstructIOn were voluntanly dIsmIssed from 
thIS actIOn pnor to trIal WIthout any settlement funds bemg exchanged 

3 



only filed a wrongful death claim at that pomt agamst GM 2 ThIS stIpulatIOn was entered 

only between the Appellant and GM and Judge Goodstem made a findmg of fact that 

"there eXIsts some eVIdence, however slIght" to support the survIval cause of actIOn and 

correspondmg allocatIOn of proceeds between the settlIng partIes (R p 91, lInes 16-21) 

At the GM settlement heanng counsel for the SCDOT appeared and made a 

record of hIS ObjectIOns to the settlement, partIcularly that the SCDOT dId not stIpulate to 

any factual findmgs (R p 92, 118 - p 93, 114) SCDOT also sought to preserve the 

nght to contest the allocatIOn of the settlement for setoff purposes m the event of a 

verdIct agamst the SCDOT (Id) PetItIOner acknowledged SCDOT's abIlIty to pursue ItS 

setoff argument If a verdIct was entered agamst It at tnal (R p 91, 11 8-15) 

The PetItIOner's case agamst SCDOT was tned before a Jury from January 28-31, 

2008 The sole actIOn before the Jury was for the wrongful death of TiffanIe, as no 

survIval actIOn was pled agamst the SCDOT The Jury returned a verdIct m favor of the 

Estate of Tiffanie Rutland for $300,00000 m compensatory damages for her wrongful 

death (R P 20) 

Both PetItIOner and SCDOT filed post-tnal motIOns Rutland sought eIther a new 

tnal absolute or a new tnal mSI addItur (R pp 46-49) The SCDOT requested a setoff 

agamst the verdIct for the proceeds of the GM and BIShop Settlements (R p 52) By 

Order dated February 28, 2008, the tnal court entered an Order denymg PetItIOner's new 

tnal motIOns and summanly grantmg the SCDOT's motIon for setoff m the amount of 

The SIX (6) year statute of limItations to bnng a survIVal actIOn on behalf of Tlffame under a 
warranty theory agamst GM had not expired at the time of this settlement 
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$300,000 00 3 (R pp 1-10) PetItIOner tImely filed hIS MotIon for ReconSIderatIOn 

pursuant to Rule 59(e), SCRCP on March 18,2008 (R pp,57-59) The tnal court then 

Issued a final Order of September 2, 2008, denymg PetItIOner's post-tnal motIOns and 

clanfymg ItS prevIOus rulmg on the Issue of setoff In thIS Order the court found that 

msufficient eVIdence eXIsted to support the apportIOnment of the settlement proceeds to 

Tiffame's survIval claim and the court therefore eqmtably reallocated all settlement 

proceeds to the wrongful death claim (R pp 9-10) Based on thIS findmg, all pnor 

settlement proceeds were apphed to the SCDOT's nght to setoff on the wrongful death 

claim, resultmg m a verdIct of $0 00 for the PlamtIff (R p 10) 

-PetItIOner tImely filed hIS notIce of appeal on September 8, 2008 On August 4, 

2010, the Court of Appeals Issued OpmIOn No 4721, whIch affirmed the tnal court's 

rulmg The Court of Appeals specIfically ruled (1) that there was not sufficIent eVIdence 

from whIch a Jury could have concluded that the decedent expenenced conscIOUS pam 

and suffenng, (2) South Carolma does not "recogmze 'pre-Impact fear' as a compensable 

cause of actIOn," and, (3) that the "SCDOT tna1 court dId not abuse ItS dIscretIOn m 

reallocatmg the settlement proceeds to the wrongful death verdIct agamst SCDOT " 

PetItIOner tImely filed hIS MotIon for Rehearmg and MotIOn for Reheanng En 

Bane on August 19, 2010 (APP 68) By Orders filed October 29, 2010, the Court of 

Appeals Issued final Orders denymg the Appellant's request for Reheanng and for 

Reheanng En Bane (APP 102) 

The Court s Order mcorrectly stated that PlamtIff had stIpulated to setoff In the amount of 
$300,00000 and did not consider the parties arguments concernIng the allocatIOn of the underlymg GM 
settlement and proceeds received from Joseph Bishop's Insurance 
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ARGUMENTS 

Pursuant to Rule 242, SCACR, the PetItIOner respectfully moves for a Wnt of 

CertIOrarI and for thIS Court to reVIew and reverse the Court of Appeals' OpInIOn No 

4721 of August 4, 2010, whIch affirmed the tnal court's grant of SCDOT's post-tnal 

motIon for set-off 

ThIS Court's consIderatIOn IS necessary to secure and/or maIntaIn umformity of 

the appellate courts' OpInIOnS The OpInIOn below overrules well the settled precedent of 

Spaugh V AtlantIc Coast LIne RaIlroad Co , 158 S C 25, 155 S C 145 (1930) and other 

bIndIng precedent of thIS Court allowIng the mental dIstress of a decedent as an 

appropnate element of damages In a survIVal actIOn The Court of Appeals' OpInIOn also 

misapphes and mIsapprehends a long lIne of bIndIng precedent statIng the eVIdentIary 

standards to be met In order to maIntaIn a survIval cause of actIOn Furthermore, the 

OpInIOn mIsapprehends the law concernIng "pre-Impact fear" and the rulIng on that Issue 

creates a novel Issue that has not been addressed by our Courts 

The OpInIOn below has far reachIng ImplIcatIOns that affect all current and future 

classes of plaIntIffs In South CarolIna who seek compensatory damages under survIval 

actIons The findIngs and rulIngs of the OpInIOn of August 4,2010 conflIct WIth the pnor 

OpInIOnS of thIS Court The Court of Appeals' OpInIOn also creates novel Issues of law 

concernIng whether South CarolIna recogmzes "pre-Impact" fear as an element of 

damages In a survIVal actIOn For the reasons that follow, the PetItIOner therefore 

respectfully requests that thIS Court grant a PetItIOn for Wnt of CertIOrarI 

I THE COURT OF APPEALS ERRED IN HOLDING THAT 
INSUFFICIENT EVIDENCE EXISTED FROM WHICH A JURY COULD 
CONCLUDE THAT THE DECEDENT EXPERIENCED CONSCIOUS 
PAIN AND SUFFERING, AND, IN SO RULING, THE COURT OF 
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APPEALS' OPINION CONFLICTS WITH THIS COURT'S PRECEDENT 
CONCERNING THE EVIDENTIARY STANDARDS TO SUPPORT A 
CLAIM FOR CONSCIOUS PAIN AND SUFFERING 

In the OpmIOn below the Court of Appeals falls to recogmze and apply the 

standards enuncIated m several Illustrative and bmdmg South CarolIna cases WhICh here 

reqUire a findmg that the PetitIOner presented suffiCIent eVIdence to support a claim for 

survIVal In essence, the Court of Appeals Ignores the "any eVIdence" standard as 

announced by thIS Court m Croft v Hall, 208 S C 187,37 S E 2d 537 (1946), confirmed 

by a host of cases, and recently addressed by Hancock v MId-South Management Co, 

Inc, 381 S C 326, 673 S E 2d 801 (2008) The "any eVIdence" standard IS eqUivalent to 

a "scmtIlla of eVIdence" Hancock, 381 S C 326, 673 S E 2d 801 (2008) Rather than 

test the record below for the eXIstence of any eVIdence, the Court of Appeals substituted 

ItS VIew of the effectIveness or weIght of the eVIdence ThIS IS not the test employed on 

reVIew, as the correct test IS to determme whether any eVIdence eXIsts from whIch a Jury 

could conclude that the decedent suffered conscIOUS pam and suffenng 

In South Carolma "[I]f there IS any eVIdence from whIch a JUry could reasonably 

conclude a decedent expenenced conscIOUS pam and suffenng," then the claIm must be 

submItted to the JUry Vereen V LIberty LIfe Ins Co, 306 S C 423, 432, 412 S E 2d 

425,431 (Ct App 1991), Smalls V South CarolIna Department of EducatIOn, 339 S C 

208, 528 S E 2d 682 (Ct App 2000) It IS well settled that under thIS "any eVIdence" 

standard, even "weak" eVIdence IS suffiCIent Croft, supra The "any eVIdence" standard 

IS eqUivalent to a "scmtIlla of eVIdence" Hancock, supra Furthermore, m thIS analYSIS 

the eVIdence - even If only a scmtIlla eXIsts - must be VIewed m the lIght most favorable 

to the nonmovmg party Vereen If that eVIdence IS susceptible of more than one 
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reasonable mference, the eVIdence IS sufficIent to support the survIval cause of actIOn 

Id,306SC at432,412SE2dat431 

Croft, supra, IS a semmal cases addressmg conscIOUS pam and suffenng In that 

case, thIS Court addressed a factual showmg that It noted to be "weak" and concluded that 

suffiCIent eVIdence eXIsted that the Issue should go to the JUry The only testimony m 

Croft case m support of pam and suffenng was the testimony of the decedent's mother 

that her daughter "recogmzed her" and that the decedent "opened her eyes and looked at 

me several times" Id at 540 In contrast to thIS testimony, the attendmg physICianS and 

nurses testified that m theIr medICal opmIOns, there was no conSCIOUS suffenng Id 

Faced WIth the testimony of the mother that the decedent opened her eyes and recogmzed 

her mother, the Court held 

Id 

There was pOSItive testImony of the phYSICian, nurses and 
others that m there opmIOn there was no conscIOUS 
suffenng, whIch may convmce the JUry upon tnal to that 
conclUSIOn, and It mIght so persuade us were we 
empowered to find the facts, but that was the Jury's 
provmce m thIS, a case at law [O]ur deCISIOn IS not of 
the preponderance of the eVIdence but whether there was 
any from whIch the Jury could reasonably find conSCIOUS 
pam and suffermg 

Vereen, supra, IS another Illustrative case where wholly cIrcumstantial and 

"weak" eVIdence of conscIOUS pam and suffermg nevertheless supported a viable cause of 

actIOn for survIval In Vereen, the tnal court dIrected a verdIct agamst the piamtiff on hIS 

survIval cause of actIOn and thIS Court reversed The mvestIgatmg law enforcement 

officer arnved on the scene to find the sole occupant of the vehIcle already deceased 

The officer testIfied, however, that upon arrIval he "saw an eIght foot traIl of blood 
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leadmg away from Vereen's body and who observed Vereen's hands clutchmg hIS chest 

wIth leaves and pme needles on them" Id at 431 A photograph showmg how the hands 

were posItIOned was also admItted mto eVIdence ThIS Court held that thIS eVIdence 

constItuted sufficIent cIrcumstantIal eVIdence to preclude a dIrected verdIct on the 

survIVal cause of actIOn ThIS Court held 

A reasonable Jury could conclude from the proffered 
eVIdence that Vereen hved long enough to crawl eIght feet 
from the pomt of the shootmg and attempted to cover hIS 
wound WIth hIS hands They could also mfer that anyone 
who hved long enough to do these thmgs hved long enough 
to expenence conscIOUS pam and suffenng before hIS death 
The dIrected verdIct, therefore, should not have been 
granted 

Id,306SC at432,412SE2dat431 

In the opmIOn below the Court of Appeals states that the PetItIOner's sole 

eVIdence to support a surVIVal claim IS that "a passerby mdicated the decedent had a pulse 

after the accIdent" ThIS IS mcorrect In fact, the cIrcumstantIal eVIdence m thIS case IS 

much more akm to that of Vereen Rather than an eIght foot trail of blood, here Tiffame 

Rutland endured a "trail" of phYSIcal mJury, terror, and fear for her very hfe as the 

vehIcle m whIch she rode WIth her famIly hydroplaned, skIdded, rolled and flIpped, 

ultImately partially eJectmg her and bemg crushed by the vehIcle When the vehIcle m 

whIch she was ndmg first hIt water on the road, Clarence Rutland felt the vehIcle 

"pulled" or "snatched" by the water (R p 139, 11 6-25, R P 40, 11 14-20) Recogmzmg 

the begmnmg of thIS colhsIOn, the PetItIOner, who was seated m the back seat WIth hIS 

WIfe and chIld, had suffiCIent tIme to recogmze the danger, to hft hIS hands over hIS body, 

and to then lean hIS body over hIS WIfe and chIld m an attempt to protect them (Jd) The 

vehIcle then spun m the roadway, eXIted the roadway, and then hIt a culvert, whIch sent 
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the vehIcle airborne An eyewItness vIewed the accIdent m progress long enough to see 

the vehIcle go aIrborne and to observe the Appellant as he was completely ejected from 

the rear of the vehIcle Due to the Appellant's complete ejectIOn from the vehIcle, he was 

unable to Immediately VIew Tiffame's body after the vehIcle came to rest, although he 

acknowledges belIevmg she was dead when he dId first see her Instead, by the tIme 

Clarence Rutland found hIS WIfe, other motonsts had stopped at the vehIcle On 

approach to the vehIcle, Clarence searched for an object to break the wmdows and then 

attempted to break a wmdow to get the occupants out PetItIOner slIpped mto the dItch 

where he then saw hIS partially ejected WIfe (R p 159) 

Based on thIS testImony from multIple WItnesses concernmg the aCCIdent, a jury 

could reasonably conclude that pnor to her death Tiffame Rutland suffered phYSIcal 

mjunes dunng the VIOlent unfoldmg of thIS collISIOn, whether before the partIal ejectIOn 

that sent her head through a wmdow, or before the vehIcle's weIght ultImately landed on 

her head, neck, and torso The temporal length of the collISIOn also factors m to a jury's 

reasonable consIderatIOn of the Issue The PetItIOner testIfied that at the ImtIaI tnggenng 

event of thIS aCCIdent, hIttmg the water on the road, he actually and conSCIOusly 

recogmzed the danger the danger to hImself and the vehIcle's occupants and had tIme to 

shIeld and protect hIS famIly A jury could therefore reasonably conclude that Tiffame 

endured the same realIzatIOn and that aSIde from phYSIcal mjunes, she suffered mental 

angUIsh and emotIOnal fnght before she was killed Mental or emotIOnal dIstress, when 

accompamed by phYSIcal mjury, IS a compensable element of damages 4 

WhIle a JUry mIght ultImately conclude that thIS eVIdence faIled to prove that 

there was conscIOUS pam and suffenng, eVIdence suffiCIent to present the questIOn to a 

4 ThiS concept IS discussed III detail III SectIOn II of the PetitIOn below 
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Jury eXIsts, particularly when VieWIng thIS eVidence In the hght most favorable to the 

PetItIOner, as a reVieWIng Court must Based on the vIOlent course of thIS aCCident before 

Tlffame Rutland was kIlled, factual Issues eXist from WhiCh a JUry could conclude that 

pnor to beIng ejected, as thIS car spun, tumbled Into a ditch, and then became aIrborne, 

Tlffanle received sIgmficant InJunes before her death, InJunes WhiCh were accompamed 

by sIgmficant emotIOnal and mental distress SuffiCient eVidence eXists from WhiCh a 

JUry could reasonably find conscIOUS paIn and suffenng The standards of Vereen, Croft, 

and Hancock, et ai, beIng thus satisfied, the analysIs of the OpInIOn below Ignores 

substantIal circumstantial eVidence to support the VIablhty of a survival actIon 

II SOUTH CAROLINA HAS LONG ALLOWED RECOVERY FOR 
MENTAL OR EMOTIONAL INJURIES ACCOMPANIED BY PHYSICAL 
INJURY, EVEN IF THE LABEL "PRE-IMPACT FEAR" IS ATTACHED, 
THE COURT OF APPEALS ERRED IN HOLDING THAT SOUTH 
CAROLINA DOES NOT RECOGNIZE IT AS "A COMPENSABLE 
CAUSE OF ACTION" 

South CarolIna case law InvolVIng proof of surVival actIOns has generally 

addressed the questIOn of whether a decedent was conscIOUS of paIn for the tIme penod 

between bodIly Injury and death However, declSlons of thIS Court have long recogmzed 

that a plaIntiff may recover for "bodIly Injury" for emotIOnal damages or mental sufferIng 

Without suffenng actual physical Injury In the current context, Tlffiame's emotIOnal and 

mental damages suffered In the short tIme between the start of the wreck and her death 

are proper under the surVival statute The opmIOn below misconstrued the arguments of 

the PetItIOner, as well as the law of South Carolma, In determInIng that "South Carolma 

does not recogmze 'pre-Impact fear' as a compensable cause of actIOn" (OpInIOn, 

SectIOn B) 
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The PetltIOner never argued that the mental dIstress and angUIsh suffered by the 

decedent before her death constltuted a dIscrete cause of actIOn, whether novel or already 

eXIstIng, whether named "pre-Impact fear," or called by any other name Rather, mental 

or emotIOnal dIstress endured by a plaIntlff who IS killed IS sImply an element of damages 

that has long been recogmzed as compensable In South CarolIna under eXIstIng causes of 

actIOn 

"Recovery for mental or emotIOnal dIsturbance based upon VIOlatIOn of a legal 

nght for WhICh other damages are recoverable has long been accepted In thIS state 

Perhaps the most common example occurs when damages for mental suffenng are 

allowed In a personal phYSIcal Injury SUIt See Mack v South Bound R Co, 52 S C 323, 

29 S E 905 (1898)" Ford v Hutson, 276 S C 157, 159, 276 S E 2d 776, 777 (1981) 

Moreover, thIS very Court has acknowledged that In a survIval actIOn, the "mental 

dIstress of the deceased" IS an appropnate element of damages, amongst others Scott v 

Porter, 340 S C 158, 170, 530 S E 2d 389, 395 (Ct App 2000) 5 

NotWIthstandIng the settled pnncIples above, the Court of Appeals held that a 

survIval actIOn decedent may not recover for damages "when the decedent suffered 

mental trauma before actual phYSIcal Injury resultIng In the decedent's death" ThIS 

holdIng dIrectly conflIcts WIth the authonties above SImIlarly, the OpInIOn below 

reverses thIS Court's deCISIOn of Spaugh v AtlantIC Coast LIne Railroad Co, supra, 

whIch stands for a correct propositlon of the law WhIle PetltIOner agrees that some dIcta 

In Spaugh stems from a tlme, outlook, and SOCial ratIOnale much dIfferent from ours 

, ApproprIate damages m survIVal actIOns mclude those for medical, surgical, and hospital bills 
conscIOus pam sufferIng and mental distress of the deceased M.. 
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today6, Spaugh's recogmtIOn of the compensabIhty of mental dIstress caused by the 

neghgence of others, even wIthout actual phYSIcal mJury, IS conSIstent WIth the pnnciples 

of law concernmg mental dIstress 

Even If the damages at Issue are denommated as "pre-Impact fear," the OpmIOn 

below mIstakenly concludes that South Carolma does not recogmze "pre-Impact fear" as 

"a compensable cause of actIOn" ThIS conclusIOn IS based upon the South Carolma 

Federal DIstnct Court case of Hoskms v Kmg, 676 F Supp 2d 441,451 CD S C 2009) 

However, upon reVIew of Judge Anderson's rulmg m that non-bmdmg case, there IS no 

statement, express or Imphed, that South Carolma does not recogmze "pre-Impact fear" 

as a compensable element of damages Instead, the DIstnct Court merely concludes that 

under the facts before It, there was no factual Issue as to whether the decedent could have 

endured conscIOUS pam and suffermg or pre-Impact fear The Court's dISCUSSIOn of the 

Issue follows 

In addItIOn to seekmg the more estabhshed post-Impact 
survIVal damages, Hoskms seeks damages for the spht­
second between when the rear tIre of the bIcycle touched 
the front bumper of the PaCIfica and the Impact of Thomas 
Hoskms on the wmdshieid However, thIS pOSItIon does not 
find support under South Carolma law Hoskms has CIted 
many cases, from other JunsdictIOns whIch recogmze 
recovery for pre-Impact fnght In nearly all of these cases 
the VIctIms knew they were gomg to dIe for a penod of at 
least some seconds, not fractIOns of a second Moreover, 
there was eVIdence m almost all of the cases that the VIctIm 
saw theIr endmg commg and there was no questIOn that the 
VIctIm conscIOusly perceIved the cause of hIS or her death­
such as a car crashmg m to the back of a tractor traIler, an 
Immment plane crash, or a pedestnan trapped on roadway 

In thIS case the Kmg's car closed from the rear at a hIgh rate 
of speed, causmg a tremendous Impact-throwmg Thomas 

6 "The woman 'became hIghly nervous and 'suffered from troubles pecuhar to ladles, whIch 
condItIOn was brought on her by the exposure and expenence she was subjected to ' 
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Id at 451 

Hoskms seventy-five feet m the aIr-and mstantly kIllmg 
hIm A survIval claIm reqUIres that the deceased 
conscIOusly endure pam and suffenng Due to the seventy 
of the Impact, the court finds that the eVIdence does not 
demonstrate that the decedent had time to conscIOusly 
perceIve the means of hIS death, much less conscIOusly 
suffer pam Accordmgly, for the reasons above, Kmg's 
motion for summary Judgment regardmg the survIval actIOn 
IS granted 

When compared to the facts of the case at bar, Judge Anderson's factual analysIs 

actually mIlItates for a findmg for the Appellant on the Issues of pre-Impact fear The 

decedent m Hoskms was mvolved m a "splIt-second" Impact The court concluded that 

the "evIdence does not demonstrate that the decedent had to conscIOusly perceIve the 

means of hIS death, much less conscIOusly suffer pam" Due to the Clfcumstances of thIS 

wreck, as dIscussed herem, sIgmficant factual Issues eXIst from whIch a Jury could 

conclude that Tiffame Rutland actually "perceIved the means of her death," as certamly 

her husband, the PetitIOner, perceIved the same Thus, thIS Court's relIance on Hoskms IS 

mIsplaced FmallY' the Court of Appeals' relIance on a Federal DIstnct Court case to 

address the "pre-Impact fear" Issue IS mappropnate WhIle the opmIOn mIght be 

persuasIve authonty, Hoskms certamly IS not bmdmg Moreover, by ItS relIance on the 

merely persuaSIve authonty of Hoskms, the Court of Appeals Ignored the bmdmg 

precedent of Mack v South Bound R Co, supra, Ford v Hutson, and, Scott v Porter, 

To the extent the opmIOn below creates a novel Issue by declmmg to recogmze 

"pre-Impact" fear as a Viable element of damages m South Carolma, thIS Court should 

address the Issue To allow pre-Impact fear as an element of damages m a survIval actIOn 

14 



(as opposed to a dIscrete cause of actIOn as stated by the Court of Appeals) would be 

consIstent wIth modem Junsprudence from other JunsdIctIOns GeorgIa, Flonda, Texas, 

LOUISIana, Nebraska, MIchIgan, and Maryland, are but some JunsdIctIons whIch 

recognIze the compensabIlIty of pre-Impact fear m survIval actIOns 7 In Beynon v 

Montgomery CablevlSlon LImIted PartnershIp, 351 Md 460, 718 A 2d 1161 (Md 1998) 

the Maryland Supreme Court undertook an exhaustIve analysIs to determme "whether 

'pre-Impact fnght,' or any other form of mental and emotIOnal dIsturbance or dIstress, 

suffered by an accIdent vIctIm who dIes mstantly upon Impact IS a legally compensable 

element of damages m a survIval actIOn" The Beynon Court concluded 

[D]amages for emotIOnal dIstress or mental angUIsh are 
recoverable m Maryland, provIded that It IS proxImately 
caused by the wrongful act of the defendant and It results m 
a physIcal mJury, or IS capable of objectIve determmatIOn 
ThIs standard, we recognIze, does not hold sacred the 
common law sequence of events for recovery of emotIOnal 
damages wrongful act, physIcal Impact, physIcal mJury 
and then emotIOnal mJury It IS more accommodatmg 

It IS no great leap to conclude that the compensabIlIty of 
"pre-Impact fnght" IS permIssIble when It IS the proXImate 
result of a wrongful act and It produces a phYSIcal mJury or 
IS manIfested m some objectIve form 

Id, 351 Md At 505, 718 A 2d at 1183 

"There eXIsts no legal or logIcal dIstmctIOn between permIttmg a decedent's 

estate to recover as an element of damages for a decedent's post-mJury pam and suffenng 

and mental angUIsh and permIttmg such an estate to recover for the conscIOUS prefatal-

mJury mental angUIsh resultmg from the apprehensIOn and fear of Impendmg death" 

See Solomon v Warren, 540 F 2d 777, 79697 (5th Clr 1976) Haley v Pan American World 
Airways 746 F 2d 311 (5 th Clr 1984) Thomas v State Farm Insurance Co 499 So 2d 562 (La App 2d 
Clr 1986) Hood v State 587 So 2d 755 (La App 2d Clr 1991), Kozar v Chesapeake & OhIO Ry Co, 
320 F Supp 335,36566 (W D Mlch 1970) Monk v Dial 212 Ga App 362,441 S E 2d 857 (1994) 
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Nelson v Dolan, 230 Neb 848, 434 N W 2d 25 (1989) In the case at bar, had Tlffame 

Rutland survIved thIS accIdent, the mental angmsh, trauma, dIstress, and terror she 

suffered dunng the accIdent would be an allowable and compensable element of her 

damages The opmlOn below, m dechnmg to recogmze thIS concept, reheves the SCDOT 

for hablhty for these allowable damages sImply because Mrs Rutland dIed as a result of 

the wreck Had she merely broken her arm m the wreck though, one must presume that 

these same mental dIstress damages would be recoverable by her Because survIval 

actlOn damages are hmlted to those recoverable by the decedent had she hved, the same 

mental and emotlOnal damages should be allowed under a survIval theory 

To the extent that the OpmlOn below actually rules upon or addresses the 

seemmgly novel questlOn of whether "pre-Impact fear" damages are recoverable m South 

Carolma, PetItlOner seeks reVIew by thIS Court To the extent the opmlOn below has 

charactenzed pre-death mental dIstress or "pre-Impact fear" as a "cause of actlOn," as 

opposed to an element of damages, the Court of Appeals erred In hght of eXlstmg South 

Carolma precedent whIch allows for survIval actlOn decedents to recover mental dIstress, 

the opmlOn confhcts WIth settled law of thIS Court and a Wnt ofCertlOrarl should Issue 

III THE COURT OF APPEALS ERRED IN AFFIRMING THE EQUITABLE 
REALLOCATION OF SETTLEMENT PROCEEDS 

The Court of Appeal's declSlon upholdmg the eqmtable reallocatlOn by the tnal 

court IS premIsed upon the concluslOn that no eVIdence eXIsts to support a survIval claim 

As dIscussed above, there are substantial and compellmg reasons why thIS Court should 

reVIew the declSlon below Because suffiCIent eVIdence eXIsts to support the Appellant's 

survIval claim below, as m Ward v Eptmg, 290 S C 547, 351 S E 2d 867 (Ct App 

1986), eqmtable reallocatlOn IS mappropnate Based on Ward and Welch v Epstem,342 
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S C 279, 536 S E 2d 408 (Ct App 2000), the Court of Appeals' affinnatIOn of the 

eqUItable reallocatIOn should be reversed 

A motIon to set off one Judgment agamst another IS "eqUItable m nature and 

should be exercIsed when necessary to provIde JustIce between the partIes" Welch 

Such dIscretIOn may be exercIsed when a settlement or Judgment IS based on fraud or a 

sham Id The precedent rehed upon by the Court of Appeals m affinnmg eqUItable 

reallocatIOn does not support the OpmIOn's conclUSIOns To the contrary, Ward and 

Welch hIghhght that under the facts of thIS case, the PetitIOner presented adequate 

eVIdence to sustam a survIval cause of actIOn and eqUItable reallocatIOn IS mappropnate 

The semmal case addressmg setoff and eqUItable reallocatIOn IS Ward V Eptmg 

In that case, Defendant Eptmg argued that the plamtIff s pam and suffenng cause of 

actIOn was a sham The tnal Judge refused to attack the pnor settlement absent a showmg 

of fraud or lack of JurIsdIctIOn The tnal court noted that under the "any eVIdence" 

standard of Croft, supra, eVIdence eXIsted from whIch a Jury could reasonably find 

conSCIOUS pam and suffenng eXIsted Ward, 290 SCat 559-560,351 S E 2d at 874-75 

On the other hand, the case whIch the Court of Appeals erroneously found the 

facts of thIS case to most closely mIrror IS Welch V Epstem In Welch, a medIcal 

malpractice SUIt dealmg WIth substandard post-operative care, the only eVIdence 

presented as to the plamtIff s pam and suffenng was that the plamtIff suffered pam as a 

result of the underlymg back surgery, rather than as a result of the post-surgIcal fmlures 

and omISSIons gIVmg nse to the SUIt Id at 426 The tnal court therefore found that the 

plamtIff s burden to prove a survIval actIOn had not been met and eqUitable reallocatIOn 

was proper In essence, the settlement apportIOnment m Welch was deemed a sham 
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because as a matter of law, there was no pam and suffermg proxImately caused by the 

alleged neglIgence of the Defendant 

Under the analysIs of the "any eVIdence" standard above, and the eXIstence of 

facts suffiCIent to support a survIVal claim, the Court of Appeals erred m declanng the 

settlement allocatIOn m the case at bar to be a sham The Court of Appeals therefore 

erred m affirmmg the eqmtable reallocatIOn of the settlement proceeds m thIS case and 

the Court of Appeals' analysIs under Welch and Ward IS mIstaken PetItIOner therefore 

respectfully requests the grant of a Wnt of Certwran to reVIew the opmIOn below 

CONCLUSION 

For the foregomg reasons, thIS Court should grant The Estate of Tiffame 

Rutland's PetItIOn for Wnt of Certwran to reVIew the Court of Appeals' OpmIOn of 

August 4,2010 

Respectfully submItted, 

18 

PETERS, MURDAUGH, PARKER, 
ELTZROTH & DETRICK, P A 

Lee D Cope 
R Alexander Murdaugh 
Matthew V Creech 
101 Mulberry Street, East 
Post Office Box 457 
Hampton, South Carolma 29924 
Phone 803-943-2111 
Fax 803-914-2014 

-- and-

J ChrIstopher WIlson 
WILSON, LUGINBILL & 

KIRKLAND 
Post Office Box 1150 



November 29,2010 
RIdgeland, South Carolma 

19 

Bamberg, SC 29003 
Phone (803) 245-7799 

ATTORNEYS FOR APPELLANT 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM ORANGEBURG COUNTY 
Court of Common Pleas 

George C James, Jr, CirCUIt Court Judge 

Case No 2006-CP-38-0486 

Clarence Rutland, as Personal RepresentatIve 
of the Estate of Tlffame Rutland, 

v 

South Carolina Department of TransportatIOn, 

PROOF OF SERVICE 

RECEIVED 
DEC 0 1 2010 

S,C Supreme Court 

Appellant, 

Respondent 

ThIS IS to certIfy that I, Matthew V Creech, wIth the Law FIrm of PETERS, 
MURDAUGH, PARKER, ELTZROTH & DETRICK, P A , Attorneys for the Appellant, 
have thIS date maIled VIa the U S Postal ServIce WIth first class postage prepaid, a true 
and correct copy of the withm PetitIOn for CertlOrart and Certificate of Service to the 
followmg 

The Honorable Tanya Gee 
Clerk of Court, S C Ct of Appeals 
Post Office Box 11629 
ColumbIa, South Carolma 29211 

I further certIfy that I have thIS date mailed VIa the U S Postal ServIce WIth first 
class postage prepaId, a true and correct copy of the withm PetitIOn for CertlOrart, 
AppendIX, and Certificate of Service to the followmg 

Richard B Ness, Esq 
Norma lett, Esq 
NESS & lETT, LLC 
Post Office Box 909 
Bamberg, South Carolma 29003 



The Honorable Damel E Shearouse 
Clerk of Court, South CarolIna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

November 29,2010 
RIdgeland, South CarolIna 

... 
Matthew V Creech 



IN THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

RBCBWBD 
DEC! l2010 

APPEAL FROM ORANGEBURG COUNTY 
COURT OF COMMON PLEAS 

S.C. SUPREME CQUR" 
Honorable George C James Jr CUCUlt Court Judge PresIdIng 

Op No 4721 (S C Ct App FIled August 4 2010) 

Clarence Rutland as Personal RepresentatIve ofthe Estate ofTIffanIe Rutland PetItIOner 

v 
'\ 

South CarolIna Department of TransportatIon Respondent 

RETURN TO PETITION FOR WRIT OF CERTIORARI 

OTHER COUNSEL OF RECORD 
Lee D Cope 
R Alexander Murdaugh 
Matthew V Creech 
PETERS MURDAUGH PARKER ELTZROTH 
& DETRICK PA 
Post Office Box 457 
Hampton South CarolIna 29924 
(803)943-2111 

and 

J Chnstopher WIlson 
WILSON LUGINBILL & 
KIRKLAND 
Post Office Box 1150 
Bamberg South CarolIna 29003 
(803 )245-7799 
ATTORNEYS FOR PETITIONER 

RIchard B Ness 
Norma A T Jett 
NESS & JETT LLC 
POBox 909 
Bamberg South CarolIna 29003 
(803) 245-5178 
ATTORNEYS FOR RESPONDENT 



INDEX 

Page 

QuestIOns Presented III the PetItIOn 

AddItIonal QuestIOns Presented 

Statement of the Case 

Argument 

I 

II 

III 

CERTIORARI IS NOT JUSTIFIED IN THIS CASE UNDER SCACR 242 

THE COURT OF APPEALS DID NOT ERR NOR CONTRADICT 
THE EST ABLISHED LAW OF SOUTH CAROLINA IN AFFIRMING 
THE CIRCUIT COURT DECISION THAT THE APPELLANT DID NOT 
PROVE CONSCIOUS PAIN AND SUFFERING AND THAT THE 
DECEDENT'S PRE-IMPACT FRIGHT IS NOT COMPENSABLE 
IN A SURVIVAL ACTION 

THE COURT OF APPEALS CORRECTLY APPLIED THE LAW OF 
SETOFF IN AFFIRMING THE REALLOCATION OF THE PRETRIAL 
SEfTLEMENT PROCEEDS AND APPLYING THE FULL AMOUNT 
OF THE SETTLEMENT TOWARDS SCDOT 'S RIGHT OF SETOFF 

ConclusIOn 

1 

1 

1 

4 

5 

9 

11 



QUESTIONS PRESENTED IN THE PETITION 

1 DId the Court of Appeals err m affIrmmg the decIsIon of the tnal court that the 

PetItIoner presented no eVIdence of conSCIOUS pam and suffenng to support a survIval actIOn? 

2 DId the Court of Appeals err m affIrmmg the tnal court's reallocatIOn of pretnal 

settlement proceeds to offset the wrongful death verdIct? 

ADDITIONAL QUESTIONS PRESENTED 

3 Does the decIsIon by the Court of Appeals present specIal and Important 

cIrcumstances JustIfymg a Wnt Cenoran pursuant to Rule 242(b) SCACR? 

STATEMENT OF THE CASE 

A Procedural History of the Case 

The mstant PetItIon for Wnt of CertIOran anses from the decIsIon of the Court of 

Appeals affirmmg the CIrCUlt Court's Order (R p 11) grantmg setoff and Order Denymg 

MotIOn to ReconsIder (R pI) 

ThIS IS a neglIgence wrongful death actIOn ansmg from Tiffanle Rutland s death m an 

automobIle aCCident No SurViVal cause of actIOn was ever asserted m thIS actIOn PetItIoner 

settled wIth the dnver Joseph BIShop for $30000 then filed thiS actIon agamst SCDOT (R 

P 21) The case was removed from the actIve docket pursuant to Rule 40U) SCRCP then 

tImely restored Defendants REA ConstructIOn Company ("REA") and Oeneral Motors 

CorporatIOn ("OM") were added by Amended Complamt Rutland then filed a Second 

Amended Complamt for wrongful death addmg J A Jones ConstructIOn Company ("Jones ) 

as an additIOnal contractor (R p 33) Soon thereafter Rutland voluntanly dIsmIssed the 

actIOn as agamst REA and Jones whIch had both filed for protectIOn m bankruptcy ThIS left 

only defendants SCDOT and OM At all tImes PetItIOner asserted only neglIgent wrongful 

death He alleged SCDOT caused or had notIce and faIled to repaIr a road defect WhICh he 

alleged contnbuted to the raIny weather crash He alleged OM neglIgently created a vehicle 

defect whIch contnbuted to the death by allowmg the decedent s partial ejectIOn 
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Several months pnor to the tnal of thIS case Rutland settled wIth GM leavIng 

SCDOT as the only defendant On August 9 2007 counsel for Rutland GM and SCDOT 

were present for a heanng before the Honorable DIane S GoodsteIn for consIderatIOn of the 

settlement pursuant to S C Code Ann §15 51 42 Rutland and GM settled for 

$27500000 and agreed between themselves to allocate $167000 to the wrongful death 

clrum and $l38 000 to a SurVIVal clrum even though no SurVIval clrum had been flIed 

Rutland and GM stipulated between themselves WIth no Input from SCDOT's counsel that 

there eXIsted eVIdence to support a survIval actIOn SCDOT's counsel vOIced hIS reservatIOns 

about the settlement and requested that the Court make no findIngs WhICh would be bIndIng 

on SCOOT but Instead expressly preserve SCDOT's nght to contest the allocatIOn of the 

settlement and to seek ItS reallocatIOn for purposes of setoff agrunst any verdIct agrunst 

SCDOT Rutland's counsel objected that the allocatIOn of the settlement was not a questIOn 

npe for deCISIon and asserted SCDOT lacked standIng to rruse the matter Rutland's counsel 

acknowledged however SCDOT's nght to pursue setoff at the appropnate tIme and to 

contest the allocatIOn agreed between Rutland and GM (R pp 89 - 92) Judge GoodsteIn's 

Order approvIng the settlement (R pIS) makes reference to that stIpulatIOn but expressly 

provIdes the Order IS not bIndIng on SCDOT and provIdes the settlement may be reallocated 

after tnal (R pp 18 - 19) 

The case was tned only for neglIgent wrongful death Rutland testIfied that hIS WIfe 

was dead ImmedIately after the collISIOn The Jury returned a verdIct In favor of Rutland for 

$300 000 In actual damages 

SCDOT requested setoff of the entIre settlement proceeds from BIShop (the dnver) 

and GM agrunst the verdIct The tnal court entered an Order WIthout a heanng denYIng 

Rutland's new tnal motions and grantIng SCDOT's motion for setoff of the entIre proceeds 

redUCIng the verdIct to zero (R p 11) Rutland tImely filed a MotIOn for ReconsIderatIOn 

whIch was heard on oral argument The tnal court then Issued ItS Order dated August 28 
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2008 denyIng Rutland's post-tnal motIOns and clanfYIng the prevIOus rulIng on the Issue of 

setoff but applYIng the entne settlements from GM and BIshop agaInst the verdIct and 

redUCIng It to zero (R p 1) The tnal court expressly found that no SurVIVal eVIdence was 

presented at tnal sufficIent to support allocatIOn of settlement funds to a SurVIVal claIm 

Rutland tImely appealed The three-Judge panel ofthe Court of Appeals unanImously 

affirmed the tnal court findIng the tnal court correctly concluded that the record contaIned 

no eVIdence of conSCIOUS paIn and suffenng to support a survIval action that the alleged pre­

Impact fnght of the decedent dId not constItute conscIous paIn and suffenng for that purpose 

that the SCOOT was not a party to the pretnal settlement agreement and not bound by ItS 

terms and that the settlement proceeds should be reallocated and offset agaInst the wrongful 

death verdIct agaInst SCOOT The Court of Appeals held the tnal court dId not abuse ItS 

dIscretIOn In the reallocation of the settlement (S C Ct App OpInIOn No 4721) 

PetitIOns for Reheanng and Reheanng en Banc were tImely filed and were demed 

The PetItioner now seeks a Wnt of Certwran to the South CarolIna Court of Appeals 

B Matenal Facts 

On June 7 2003 Tiffanle Rutland a young WIfe and mother was an unrestraIned 

backseat passenger In a 1999 Chevrolet S-lO Blazer dnven by Joseph BIshop the uncle of 

TIffanie Rutland's husband PetitIOner Clarence Rutland Also In the car were the PetitIOner 

the Rutlands toddler son and Joseph BIshop s WIfe TIna The vehIcle was travelIng 45 to 

60 mIles per hour throughout the tnp from Bamberg to the aCCIdent scene near Orangeburg 

It was raInIng heavIly and Mr BIShop had slowed the car to 45 to 50 mIles per hour 

ImmedIately pnor to lOSIng control of the vehIcle Mr BIshop lost control of the vehIcle 

whIch left the roadway struck a culvert and overturned In a dItch alongSIde the road 

Clarence Rutland was completely ejected from the vehIcle but was able at some POInt to walk 

to the vehIcle Rutland's WIfe had been partIally ejected through a rear SIde WIndow of the 

vehIcle and the vehIcle had come to rest on her neck pInnIng her to the dItch wall and leaVIng 
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her body m the vehicle and her head outside the vehicle with the weight ofthe vehicle on her 

neck Mr Rutland testIfied that as soon as he saw hiS wife he knew she was dead (R p 

142 lIne 25 through p 143 lIne 8) No person at the scene testified that they saw or heard 

any eVidence ofTIffanle Rutland survlvmg the Impact whether conscIOusly or otherwise and 

there was certamly no eVidence of conscIous SurViVal of the Impact No person testIfied that 

Tlffanle Rutland conscIOusly expenenced anythmg between the dnver's loss of control and 

the discovery of her body under the car No person testified to any remarks or exclamatIOns 

by TlffanIe Rutland nor any eVidence of her bemg aware of the Impendmg crash And no 

testImony was presented that she was conscIous between the tIme of mJury and death for 

even a moment 

ARGUMENT 

I CERTIORARI IS NOT JUSTIFIED IN THIS CASE UNDER SCACR 242 

Rule 242(b) SCACR proVides that the grantmg of a wnt of certiorari to the Court 

of Appeals IS discretIOnary but the Supreme Court should grant the wnt "only where there 

are special and Important reasons ' The Rule proVides a lIst of CIrcumstances not exclUSive 

but IllustratIve m whIch certIOran should be conSIdered The IIstmcludes (1) cases m whIch 

there are novel questIOns of law (2) those In which there IS dIssent m the Court of Appeals 

deCISIOn (3) those m whIch the Court of Appeals deCISIon conflIcts With a pnor deCISIOn of 

thIS Court (4) those Involvmg substantIal constItutIOnal Issues and (5) those mvolvmg a 

federal questIon and a conflIct between the Court of Appeals deCISIon and one of the Umted 

States Supreme Court 

The deCISIon by the Court of Appeals m thIS case mcl uded no dIssent no 

constItutIOnal Issue and no federal questIon As set forth m Arguments II and III below the 

law on the Issues presented IS clear A tnal court has eqUitable JunsdiCtIon to reallocate 

settlements and determme offset of settlements against verdicts The pain and suffenng 

compensable as damages m a SurVIVal actIOn IS that whIch occurs between mJury and death 
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not that whIch precedes mJury Damages must be proven Thus the questIOns are not novel 

and the Court of Appeals deCISIon does not conflIct WIth a pnor deCISIOn of thIS Court The 

case therefore does not fit withm the lIst of categones proVIded by Rule 242(b) 

AddItionally there are no speCIal or Important reasons for thIS Court to reVIew the deCISIon 

of the Court of Appeals The Court of Appeals fully addressed and accurately apprehended 

the facts of thIS case and the law applIcable thereto It determmed there was presented no 

eVIdence of conSCIOUS pam and suffenng at all and certamly none between the tIme of mJury 

and the decedent's death It apprehended correctly that South CarolIna had never recogmzed 

as an element of damages the alleged conscIOUS pam and suffenng of a decedent WhICh 

preceded her mJury It declIned to change South CarolIna's establIshed common law on 

conSCIOUS pam and suffenng as an element of damages m a surVIval actIOn It recogmzed the 

tnal court's eqUItable JunsdictIOn m setoff questIOns As set forth m Arguments II and III 

herem the Court of Appeals deCISIon was correct and comports WIth establIshed South 

CarolIna law There IS no reason nor authonty for the Court of Appeals to change that 

establIshed law and ItS deCISIon not to do so does not compel reVIew of thIS Court 

II THE COURT OF APPEALS DID NOT ERR, NOR CONTRADICT THE 
ESTABLISHED LAW OF SOUTH CAROLINA, IN AFFIRMING THE CIRCUIT 
COURT DECISION THAT THE APPELLANT DID NOT PROVE CONSCIOUS 
PAIN AND SUFFERING, AND THAT THE DECEDENT'S PRE-IMPACT FRIGHT 
IS NOT COMPENSABLE IN A SURVIVAL ACTION 

A Petl1:lOner presented no eVidence of conscIous pam and sufIenng 

B The relevant mterval for conscIOus pam and sufIenng IS between mJury and 
death, and South Carolina does not recogmze pre-Impact fnght 

The PetItioner asks thIS Court to reVIew the Court of Appeals deCISIOn WhICh 

essentIally rejected as unproven the PetitIOner's assertIOn after tnal of conscIOUS pam and 

suffenng and ItS further deCISIon that any such pam and suffenng pnor to crash and mJury are 

not compensable ThIS Court need reVIew only the record m thIS case to determme that the 

record contams no proof of any conSCIOUS pam and suffenng before or after the crash Thus 

the Court need not reach the questIOn of whether pre-Impact fnght IS compensable m a South 
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CarolIna SurVIVal actIOn Even If South Carolma recogmzes pre-Impact fnght there IS no 

proof m the record to support the claIm so the Issue IS moot 

The establIshed law of South CarolIna recogmzes paIn and suffenng as damages m a 

SurvIval actIOn but reqUIres that It be proven and that It be conscIOusly suffered Camp v 

Petroleum Carner Corp 204 S C 133 28 S E 2d 683 (1944) SpeculatIOn IS not allowed 

In Camp the eVIdence consIdered by the Supreme Court was that a man was heard groanmg 

from wIthm a car before he dIed of mJunes sustaIned m the wreck There was no eVIdence 

however that he was ' conSCIOUS of paIn and suffenng" 204 SCat 138 28 S E 2d at 685 

Thus the claIm was rejected Conversely m Scott v Porter 340 S C 158 530 S E 2d 389 

(Ct App 2000) conSCIOUS paIn and suffenng was establIshed by testImony the chIld spoke 

to hIS mother and made clear he was m conSCIOUS paIn 

Even the Maryland case CIted by PetItIoner on the subject of pre-Impact fnght 

acknowledges the matter should not be left to rank speculatIOn" but should be capable of 

ObjectIve determmatIOn Beynon v Montgomery CablevlslOn Llmlted Partnership 351 Md 

460 509718 A 2d 1161 1185 (Ct App 1998) In Beynon the Court noted the decedent 

dnver applIed brakes (ObVIOusly conSCIOusly and m a posItIon to foresee the Impendmg 

Impact) leavmg seven and one-halffeetof SkId marks WhICh allowed objectIve determmatIOn 

that he may have expenenced some mental dIstress See also Steel Technologies Inc v 

Congleton 234 S W 3rd 920 (Ky 2007)(claIm rejected where only testImony of pre-Impact 

fnght was that of an emergency worker who testIfied the deceased woman's face was frozen 

m a gnmace of fear) 

Here there IS no proof of conscIOUS paIn and suffenng whether before or after the 

crash WhIle It IS unrefuted that the dnver of the car mvolved m thIS actIOn lost control of the 

vehIcle before It crashed and that It traveled astray of Its planned path for at least a bnef 

moment before landmg upSIde down m a dItch and entrappmg the body of the decedent there 

IS no proof that between an mJury and her death the decedent was conSCIOUS and conSCIOusly 
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suffered pam The PetItIoner has offered speculatIOn m hIS legal arguments that passenger 

TIffame Rutland was conscIOusly fnghtened dunng the course of events between loss of 

control and the wreck (pre-Impact fnght) There was no proof however that she was 

conscIOUS dunng those events nor was there any testImony of her emotIOnal state The 

testImony concermng a pulse after the crash was Immatenal as It does not establIsh 

conSCIOusness "[T]he relevant mquIry [where conscIOUS pam and suffenng IS at Issue] IS not 

whether the decedent's VItal functIOns contmued after Impact but rather whether the decedent 

exhIbIted some cogmtIve awareness" Fanmng v Sltton Motor Lmes Inc 695 F Supp 2d 

1156 (D Kan 2010) St Clmr v Denny 245 Kan 414 422 781 P 2d 1043 1049 (1989) 

As for the tIme m WhICh the conSCIOUS pam and suffenng must have occurred the 

Supreme Court has recogmzed that the relevant penod for such pam and suffenng of a 

decedent IS "the mterval between hIS mJury and death Camp v Petroleum Carner Corp 

204 S C 133 28 S E 2d 683 (1944) South CarolIna does not recogmze pre-Impact fnght as 

conscIous pam and suffenng for purposes of a surVIval actIOn and dId not recogmze It dunng 

the dIscovery pretnal proceedmgs and tnal m thIS actIOn South Carolma Code Ann §15-5-

90 (1976 as amended) proVIdes for the surVIval to the decedent s estate of an actIOn WhICh 

the decedent could have brought had she surVIved her mJunes TIffanIe Rutland could not 

have recovered for pre-Impact fnght had she survIved Pre-Impact fear IS not compensable 

m South CarolIna Were It so then even those who narrowly dodge a car collISIOn mIght find 

themselves sued by the occupants of the other vehIcle for the fear mspIred by 'the wreck that 

wasn't" Such a claIm finds no support m South Carolma law 

In South CarolIna the effects of neglIgence on the mmd alone are not compensable 

Mack v South Bound R Co 52 S C 323 29 S E 905 (1898) EmotIOnal dIstress WhICh 

neIther results from a phySICal mJury nor causes a phYSIcal mJury IS not compensable m a 

neglIgence actIOn but only m an mtentIOnal tort case Ford v Hutson 276 S C 157 276 

S E 2d 776 (1981) Had the dnver of the BIShop vehIcle gone through the swervmg 
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descnbed by PetItIOner perhaps even fllpp10g through the au and then somehow 

mIraculously nghted the car wIthout phySICal 10Jury to the occupants the mental stress they 

may have endured would not be compensable 

Rutland argues that pre-Impact fnght IS compensable pursuant to Spaugh v Atlantlc 

Coast Lme R Co 158 S C 25 155 S E 145 (1930) WhICh recogmzed that "In order to 

receIve bodIly 10Jury It was not necessary that the pla10tIff should lose a hmb or receIve a 

broken hmb or to have wounds 10fllcted on her body Havmg her nervous system mJured 

and bemg made sIck, constItutes a bodIly mJury, "155 SEat 147 Spaugh makes 

no mentIOn of any Impact nor pre-Impact fnght nor purely emotIOnal 10JUry or dIstress 

Spaugh sImply makes clear that where emotIOnal dIstress produces a phYSICal 10Jury such 

10Jury IS compensable Spaugh IS a 1930 case 10 WhICh a woman was allegedly made 

phYSICally III by a nervous breakdown she suffered after she was stranded by a rrul company 

and walked home to her chIldren 10 the rrun then "became hIghly nervous" and "suffered from 

troubles pecuhar to ladles WhICh condItIon was brought on her by the exposure and 

expenence she was subjected to" 155 SEat 147 Spaugh contruns no support for pre­

Impact fear as an element of damages and certrunly no support for any damages not proven 

10 a tnal The plruntlff 10 Spaugh alleged hystena followmg an alleged harrow1Og expenence 

and there was proof of her awareness of her expenence and proof of ItS later effects on her 

There IS no pnor authonty 10 South Carohna law for pre-Impact fnght to be 

consIdered as conSCIOUS prun and suffenng 10 a survIval actIOn Moreover even If there were 

such authonty there was no proof The Court of Appeals correctly apphed estabhshed law 

to the facts wlthm the record before It Its decIsIon does not compel reVIew by thIS Court 
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III THE COURT OF APPEALS CORRECTLY APPLIED THE LAW OF SETOFF 
IN AFFIRMING THE REALLOCATION OF THE PRETRIAL SETTLEMENT 
PROCEEDS AND APPLYING THE FULL AMOUNT OF THE SETTLEMENT 

TOWARDS SCDOT'S RIGHT TO SET-OFF 

The Court of Appeals applIed establIshed South CarolIna law 10 affinmng the setoff 

of the PetitIOner's pretnal settlement proceeds agamst the verdIct he obtamed at tnal 

Regardless of the pretnal desIgnatIOn of the settlement funds the record contams no eVIdence 

of conscIOUS pam and suffenng not even pretnal deposItIOn testimony 

The nght to set-off anses by operatIOn of law as an eqUItable power of the tnal court 

Ellls v Olzver 335 S C 106 515 S E 2d 268 (Ct App 1999) The settlement approval 

order recogOlzed the SCDOT was not a party to the settlement and that Its terms were not 

bmdmg on SCDOT WhIch reserved the eqUItable nght to request setoff of settlement 

proceeds agamst any verdIct obtamed As there IS to be only one recovery for a wrong 

SCDOT retamed the nght to assert setoff and to ask the Court to exerCIse ItS eqUItable 

JunsdictIOn to ensure there was only one recovery Truesdale v South Carolma Hwy Dept 

264 S C 221 213 S E 2d 740 (1975) Powers v Temple 250 S C 149 156 S E 2d 759 

(1967) 

In Smalls v South Carolma Department of EducatlOn 339 S C 208 528 S E 2d 682 

(Ct App 2000) the South CarolIna Court of Appeals noted The tnal court s JunsdictIOn 

to set off one Judgment agamst another IS eqUItable 10 nature and should be exercIsed when 

necessary to provIde JustIce between the partIes" Smalls mvolved the death of a young chIld 

hIt by a truck as she attempted to board a school bus The claIms mcluded wrongful death 

and survIval and the defendants mcluded the state education department the truck dnver and 

hIS employer Pnor to tnal the estate settled WIth the nongovernmental defendants allocatmg 

$90000 to the wrongful death actIOn and $10000 to the SUrvIVal actIOn The JUry returned 

a verdIct agaInst the state agency for $600 000 for the wrongful death actIOn and $310 000 

for the SurVIVal actIOn The verdIcts were reduced for the chIld's comparatIve neghgence as 

found by the JUry and then further reduced to the caps set forth 10 the South Carolma Tort 
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Clazms Act, §15 78 l20(a) Pursuant to S C Code Ann §15 38 65 the ContnbutlOn 

Among TortJeasors Act dId not apply to the Department of EducatIOn whIch was the sole 

entIty at tnal AddItIonally S C Code Ann §15-78 100 requmng the Jury to apportIOn 

lIabIlIty between governmental and non-governmental defendants dId not apply as there was 

only one defendant left at tnal The tnal court demed the Department's motIon for setoff 

On appeal the Court of Appeals recogmzed In Smalls the IneqUIty of allOWIng the 

plaIntIff to settle an actIOn WIth some defendants and collect on a verdIct agaInst a nonsettlIng 

defendant and reversed holdIng the tnal court should have offset the pretnal settlement 

agaInst the verdIct so that there would be only one total recovery for the wrongful death and 

survIval actIOns The Court further held the proper manner of applYIng setoff IS to reduce 

the ongInal verdIcts by the settlement amounts pnor to further reductIOn for comparatIve 

neglIgence and applIcatIOn of the statutory caps 

ReductIOn of Judgment was once aVaIlable only between settlement and verdIct of the 

same cause of actIOn HawkInS v Pathology Assoczates o/Greenvllle PA 330 S C 92 498 

S E 2d 395 (Ct App 1998) Ward v EptIng 290 S C 547 351 S E 2d 867 875 (Ct App 

1986) Later deCISIons however recogmzed the InjustIce of allOWIng a plaIntIff to settle WIth 

one or more defendants craft a settlement allocatIOn favonng one cause of actIOn and then 

proceed to tnal only on the other cause of actIOn Ward supra In the past the plaIntIff was 

free to allocate hIS settlement to hIS lIkIng proVIded It was not a legal sham or fraudulent 

Now however It IS held that the law permIts the tnal court post-verdIct to essentIally 

reallocate that settlement for purposes of setoff determInatIOn sham or not See Welch v 

EpsteIn 342 S C 279 536 S E 2d 408 (Ct App 2000) Smalls supra Rookard v Atlanta 

& Charlotte Alr LIne Ry 89 S C 371 71 S E 992 (1911) 

In Welch the Court of Appeals CIted Ellls v Olzver 335 S C 106 515 S E 2d 268 

(Ct App 1999) for ItS one InJury" treatment of surVIval and wrongful death for the purpose 

of determInIng the double recovery Issue and ImplIed that Ward would have applIed to lllrut 
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Dr Epstem's set-off to the same cause of actIOn If there had been more eVIdence at tnal of 

conscIOUS pam and suffenng In ElilS thIs Court upheld the set-off of a hOSPItal'S settlement 

of a RIchland County SUrvIVal actIOn m the amount of medIcal bIlls Incurred agamst wrongful 

death and survIval verdIcts agaInst a phYSICIan m Lexmgton County In Vortex Sports & 

Entertamment Inc v Ware 378 S C 197 662 S E 2d 444 (Ct App 2008) reheanng 

denIed the tnal court offset Vortex's pretnal settlement WIth the officer agamst ItS verdIct 

agamst the competItor despIte Vortex's assertIOns that the causes of actIOn and damages 

asserted agamst the two defendants were separate and dIStInCt CItmg Eills the Court of 

Appeals affirmed and reIterated ItS constructIOn that the term "InJury" IS broad enough to 

mclude all damages" Id at 209 LIkeWIse Tiffanle Rutland's mJunes and death are one 

mJury for WhICh her beneficianes are entItled to one recovery 

The Court of Appeals m affirmmg the settlement reallocatIOn followed the law of 

South CarolIna and dId not stray from the pnor case deCISIons of that Court nor the Supreme 

Court Its deCISIOn does not compel the reVIew of the Supreme Court 

CONCLUSION 

No ground IS presented by thIS case under Rule 242(b) SCACR to JustIfy reVIew by 

thIS Court ThIS case presents no novel questIOn of law no dIssent In the deCISIOn of the 

Court of Appeals no federal nor constItutIOnal questIOns and no conflIct WIth any pnor 

deCISIOns of the South CarolIna Supreme Court nor the UnIted States Supreme Court The 

Court of Appeals SImply applIed the law of South CarolIna to the facts (or paUCIty thereof) 

presented at tnal and correctly affirmed the tnal court WIthout proof of conSCIOUS pam and 

suffenng whether before or after Impact the questIOn of whether South CarolIna recognIzes 

pre-Impact fear IS Immatenal WIth no eVIdence to support a SurVIVal cause of actIOn 

reallocatIOn of the settlement was the only Just result and nghtly affirmed by the Court of 

Appeals There IS no reason for thIS Court to grant a Wnt of CertIOran and the PetItIOn 
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Pursuant to Rule 242 of the South Carolma Appellate Court Rules, PetItIOner 

Clarence Rutland (heremafter, "Rutland") submIts the followmg Reply Bnef to the 

Return of Respondent SCDOT whIch was served on December 20,2010 

In thIS Reply Bnef, PetItIOner mcorporates and adopts by reference all arguments 

made m hIS PetItIOn for CertIOran OtherwIse, the arguments herem are lImIted to bnef 

responses to the arguments contamed m the SCDOT's Return Respectfully, PetItIOner 

submIts that substantIal misreadmg of the concepts and Issues at the heart of the OpmIOn 

below remam, as the SCDOT's Return Illustrates For these reasons and those prevIOusly 

stated, PetItIOner respectfully requests that thIS Court Issue a Wnt of CertIOran so that the 

OpmIOn of the Court of Appeals can be revIewed 

STATEMENT OF THE CASE 

FIrst, PetItIOner replIes bnefly to the Statement of the Case submItted by SCDOT 

and partIcularly the "Matenal Facts" noted at pages 3-4 The facts cIted by SCDOT are 

drawn only from the eVIdence presented dunng the wrongful death tnal SCDOT's 

reference to only the wrongful death tnal record underscores precIsely the pomt raised m 

appealmg the tnal court's rulmg 

The tnal court lImIted the scope of ItS eqUItable reallocatIOn reVIew, and SCDOT 

now advocates for the same scope on appellate reVIew, drawn only from the wrongful 

death tnal rather than the record as a whole Dunng the wrongful death tnalit was not 

PetItIOner's burden to present even a scmtIlla of eVIdence concernmg Tiffanle Rutland's 

conscIOUS pam and suffenng before her death I At the settlement hearmg between the 

PetItIOner and GM, It was agreed by all partIes that m the event of a verdIct agamst the 

Such eVIdence would have been excluded under Rule 40 I SCRE Even If relevant, eVIdence of 
thIS nature certamly would have been objected to JustIfiably as It would be prejUdICIal and lead to jury 
confusIOn on the Issues of damages m the context of a wrongful death trIal Rule 403 SCRE 
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SCDOT, at the post-tnal stage SCDOT would have leave to challenge the settlement by 

seekmg eqUItable reallocatIOn At that post-tnal stage, because of the contmued ViabIlIty 

of a survIval actIOn agamst the settlmg party GM, the tnal court was reqUIred to reVIew 

the record as a whole to decIde the Issues before It The record on appellate reVIew 

should be sImIlarly broad, though the reVIew by the Court of Appeals seems to have been 

lImIted to eVIdence presented m the wrongful death tnal Although sufficIent 

cIrcumstantial eVIdence eXIsts m the tnal record alone to support a survIval cause of 

actIOn, PetItIOner contends that the eVIdence to be consIdered IS not lImIted to the 

wrongful death tnal, but the record as a whole These facts are recIted fully m 

PetItIOner's Statement of the Facts m hIS PetItIOn for CertIOran 

ARGUMENTS 

I CERTIORARI IS WARRANTED IN THIS MATTER PURSUANT TO 
RULE 242(b), SCACR 

Pursuant to Rule 242(b), SCACR, subsectIOns (1) and (3), a grant of certIOran IS 

warranted m thIS matter CertIOran may be granted m cases where "there are novel 

questIOns of law" and "the Court of Appeals declSlon conflIcts WIth a pnor declSlon of 

thIS Court" Furthermore, thIS Court's consIderatIOn IS necessary to secure umformity of 

the appellate courts' opmIOns on multIple Issues herem 

A Because the OplDIOn ConflIcts wIth DeCISIons of thIS Court, CertIOrarI 
IS Appropriate Pursuant to Rule 242(b )(3) 

Under Rule 242(b)(3), the Court of Appeals' OpmIOn mIsapprehends and 

mIsapplIes numerous deCISIOns of thIS Court WIth regard to reVIew of the "any eVIdence" 

or "scmtIlla" standards The OpmIOn conflIcts WIth prevIOUS deCISIOns of thIS Court such 

as Croft V Hall, 208 S C 187, 37 S E 2d 537 (1946) and Hancock V MId-South 
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Management Co, Inc, 381 S C 326, 673 S E 2d 801 (2008) SImIlarly, the OpmIOn 

dIrectly conflIcts WIth the holdmg of Spaugh v Atlantic Coast Lme Railroad Co, 158 

S C 25, 155 S C 145 (1930) 2 

The Court of Appeals' opmIOn also conflIcts WIth longstandmg precedent 

concernmg the survIval of mental dIstress damages under the survIVal statute As noted 

m thIS Court's declSlon ofFord v Hutson, 276 S C 157,276 S E 2d 776 (1981) 

Recovery for mental or emotIOnal dIsturbance based upon 
VIOlatIOn of a legal nght for whIch other damages are 
recoverable has long been accepted m thIS state Perhaps 
the most common example occurs when damages for 
mental suffenng are allowed m a personal phYSIcal mJury 
smt Mack v South Bound R Co, 52 S C 323, 29 S E 
905 (1898) 

Id 276 SCat 159, 276 S E 2d at 777 The Court of Appeals Itself has prevIOusly 

acknowledged that m a survIval actIOn, the "mental dIstress of the deceased" IS an 

appropnate element of damages, amongst others Scott v Porter, 340 S C 158, 170, 530 

S E 2d 389, 395 (Ct App 2000) "Appropnate damages m survIval actions mclude those 

for medIcal, surgIcal, and hospItal bIlls, conscIOus pam suffermg and mental dzstress of 

the deceased" Id The OpmIOn below, however, denommates that same conSCIOUS 

mental dzstress as "pre-Impact fear" and demes theIr compensabIlIty m South Carolma 3 

ThIS ruhng therefore conflIcts WIth controllmg precedent, whIle also creatmg novel Issues 

m the Junsprudence of South Carohna 

2 Agam PetItlOner acknowledges that the dicta m that Spaugh as well as the underlymg 
soclOlogIcal concepts are outdated Nevertheless, the holdmg of that opmlOn concemmg mental dIstress 
damages has been unmodIfied for approxImately eIghty (80) years and the case has been favorably CIted 
for the same penod 
3 As addressed m the PetItlOn for CertlOran, the Court of Appeals actually states that thIS element of 
damages IS not recogmzed as a ' cause of actlOn 

3 



B In DesignatIng Mental Distress Damages of the Decedent as "Pre­
Impact Fear" and DenyIng the Compensability of Such Damages In 
South Carolina, the OpInIOn Creates a Novel Issue of Law under Rule 
242(b)(1), SCACR 

In the OpmIOn the Court of Appeals deSIgnates the type of mental and emotIOnal 

~ 

dIstress suffered by the decedent pnor to her death as "pre-Impact fear" Granted, thIS IS 

conSIstent WIth the modem trend m analyzmg mental dIstress pnor to death whIch occurs 

m a relatIvely short tIme frame As noted m SectIOn A above though, such mental 

dIstress histoncally has been recognIzed m South Carolma as an element of damages m a 

survIval actIOn From PetItIOner's perspectIve, m terms of eXIstmg South Carolma law, 

thIS new termmology IS SImply "old wme m a new bottle" But, by denommatmg and 

analyzmg Tiffanle Rutland's mental dIstress pnor to her death as "pre-Impact fear," the 

Court's rulmg on that Issue creates a novel Issue that has not been addressed by our 

Courts ThIS fact IS hIghlIghted by the Court of Appeals' relIance on a South Carolma 

DIstnct Court case m decIdmg that South Carolma does not recognIze "pre-Impact fear" 

as a "cause of actIOn" Moreover, the language of the Court of Appeals' declSlon on thIS 

Issue certamly creates a novel Issue m South Carolma Junsprudence, as thIS element of 

damages has been changes to a dIscrete "cause of actIOn" 

South Carolma does not recognIze "pre-Impact fear" as a 
compensable cause of actIOn See Hoskms v Kmg, 676 F 
Supp 2d 441, 451 (D S C 2009) (conc1udmg South 
Carolma law does not permIt recovery for pre-Impact 
fnght) Also, we dec1me to extend the holdmg m Spaugh 
for the propOSItIon that "pre-Impact fear" IS recoverable m 
thIS State 

Because thIS rulmg creates a novel Issue of law, the grant of a wnt of certIOran IS 

appropnate so that thIS Court can deCIde thIS Important Issue 
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II CONTRARY TO SCDOT'S ASSERTIONS, SUFFICIENT EVIDENCE OF 
PAIN AND SUFFERING EXISTS IN THE RECORD AND THE OPINION 
CONFLICTS WITH THIS COURT'S EVIDENTIARY STANDARDS 
CONCERNING CLAIMS FOR CONSCIOUS PAIN AND SUFFERING 

As addressed fully m hIS PetItIOn for CertIOran, by concludmg that no eVIdence of 

conscIOUS pam and suffermg eXIsts m the record, the Court of Appeals Ignores the "any 

eVIdence" standard as announced by thIS Court m Croft V Hall, 208 S C 187, 37 S E 2d 

537 (1946) and Hancock V MId-South Management Co, Inc, 381 S C 326,673 S E 2d 

801 (2008) The "any eVIdence" standard IS eqUIvalent to a "scmtIlla of eVIdence" 

Hancock, 381 S C 326,673 S E 2d 801 (2008) 

The Return of SCDOT analyzes the qualIty, credIbIlIty, and ultImate weIght ofthe 

eVIdence m the record to conclude that no eVIdence of conscIOUS pam and suffenng 

eXIsts ThIS IS the same erroneous balancmg of eVIdence whIch undermmes the OpmIOn 

below For example, SCDOT seeks to color the eVIdence cIted by the PetItIOner as 

subjectIve and as "rank speculatIOn" ThIS Ignores the true test to be employed, the test 

of whether there IS any eVIdence, even a scmtIlla, from whICh a Jury could conclude that 

the decedent suffered conscIOUS pam and suffenng Under Vereen V LIberty LIfe Ins 

Co, 306 S C 423, 432, 412 S E 2d 425, 431 (Ct App 1991), Smalls V South Carolma 

Department of EducatIOn, 339 S C 208, 528 S E 2d 682 (Ct App 2000), and even those 

cases cIted by the Defendant, suffiCIent eVIdence eXIsts so that the Issue could be 

conSIdered by a JUry 4 WhIle a JUry mIght ultImately conclude that the eVIdence m thIS 

record faIled to prove that TIffanIe suffered conscIOUS pam, suffenng, and mental dIstress 

m the penod between the begmnmg of the accIdent and her death, suffiCIent eVIdence 

4 These concepts are fully addressed In the PetItIOn for CertIOrarI 
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eXIsts to present the questIOn to a Jury ThIS IS partIcularly true when vIewmg thIS 

eVIdence m the hght most favorable to the PetltIOner, as a revIewmg Court must 

Fmally, a number of fallacIOus and IllogIcal arguments m SCDOT's Return bear 

mentIOnmg 

SCDOT argues that If pre-Impact fear were a compensable element of damages, 

"then even those who narrowly dodge a car colhsIOn mIght find themselves sued by the 

occupants of the other vehIcle for the fear mspIred by 'the wreck that wasn't '" (Return, 

p 7) ThIS IS clearly not the aIm of the PetltIOner, nor the effect of any conSCIentIOus 

analYSIS of pre-death mental dIstress or pre-Impact fear Acknowledgment of pre-Impact 

fear by thIS Court would m no way expand or alter eXIstmg standards for conscIOUS pam, 

suffenng, and mental dIstress allowed under the survIval statute AffirmatIOn of thIS type 

of dIstress, whether called pre-Impact fear or not, IS sImply a practlcal acknowledgment 

that m lImIted CIrcumstances - where eVIdence eXIsts from whIch It IS reasonable to 

conclude that the decedent was aware of Immment death or mJury - the decedent has 

suffered compensable and actual emotIOnal or mental trauma The lllJUry, unfortunately, 

accompanymg thIS narrow, defined type of mental dIstress IS death, rather than broken 

bones or tom flesh DespIte SCDOT's argument to the contrary, nothmg m the analYSIS 

of pre-Impact fear would engender fnvolous, false, or trumped-up damages claIms many 

legal actIOn Under these narrow CIrcumstances and under the standard analYSIS of 

conscIOUS pam and suffenng, mental dIstress such as TIffanIe's IS a recoverable element 

of damages Stated most sImply had TIffame survIved thIS crash, would her emotIOnal 

reactIOn, fear, horror, and dIstress as the vehIcle flIpped down the roadway be 

compensable, though the tlme she suffered that dIstress was bnef) Undoubtedly, yes 

6 



The very purpose of the survIval statute IS that actual damages conscIOusly suffered by a 

decedent before death survIve 

These arguments are closely tied to the SCDOT's equally IllogIcal posItIOn that 

Tiffame Rutland's mental dIstress IS not compensable, as a matter of law, unless physIcal 

mjury preceded the mental mjury (Return, pp 7-8) FIrst, thIS entIre argument IS 

premIsed upon weIghmg factual eVIdence and concludmg that Tiffame was m no way 

mjured m thIS accIdent before her body was partially ejected through the back wmdow 

ThIS argument Ignores the cIrcumstantial eVIdence m the record that Tiffame and others 

m the vehIcle recogmzed the start of the accIdent, reahzed the danger her and her famIly 

were m, and then begs the assumptIOn that Tiffame was completely umnjured as thIS 

vIOlent colhsIOn unfolded WhIle thIS argument may be very persuaSIve before a jury, It 

does not support the conclusIOn that as a matter of law, no compensable mental dIstress 

was suffered by Tiffanle 

III THE COURT OF APPEALS ERRED IN AFFIRMING EQUITABLE 
REALLOCATION AND SCDOT'S ARGUMENTS ON THIS ISSUE ARE 
UNAVAILING 

For the reasons stated m hIS PetitIOn for Certwran, the Court of Appeals erred m 

affinnmg the tnal court's eqUItable reallocatIOn of the settlement WIth the any eVIdence 

standard havmg been met to estabhsh the vIabIhty of a survIval claIm, the case at bar IS 

controlled by Ward v Eptmg, 290 S C 547,351 S E 2d 867 (Ct App 1986) Under thIS 

analysIs, eqUItable reallocatIOn was mappropnate 

The arguments set forth by SCDOT m ItS Return concernmg eqUItable 

reallocatIOn are unpersuasive SCDOT argues agam that the "one mjury" rule of Vortex 

Sports & Entertamment, Inc v Ware, 378 S C 197, 662 S E 2d 444 (Ct App 2008) 
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would preclude and dIsallow the dlstmctlOn between survIval actlOn damages and those 

allowed under a wrongful death clallll However, the "one mjury" language of Vortex IS 

premIsed upon the mcluslOn of that language m S C Code Ann § 15-38-50, or the South 

Carolma ContnbutlOn Among Tortfeasors Act As acknowledged by the SCDOT, the 

ContnbutlOn Among Tortfeasors Act does not apply the SCDOT "The Umfonn 

ContnbutlOn Among Tortfeasors Act shall not apply to govermnental entities" S C 

Code Ann § 15-38-65 Vortex and the "one mjury" rule are therefore mapplicable 

CONCLUSION 

For the foregomg reasons, thIS Court should Grant a Wnt of CertlOran to reVIew 

the Court of Appeals OpmlOn below whIch both contradIcts eXlstmg declSlons of thIS 

Court, as well as creates novel questlOns of law wlthm South Carolma's eXlstmg 

junsprudence 

Respectfully submItted, 
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Pursuant to Rule 242 of the South Carolma Appellate Court Rules, Petl't1oner 

Clarence Rutland (herelI1afier, "Rutland'") subnu'ts the followmg Reply Bnef to the 

Return. of Respondent SCDOT wluch was served on Decembel. 20, 201{} 

_______ --.;In::=::...!tlu:=:::s~Re::::;p~l~neb Petlttone1 mcorporates and adopts by reference all ~_m_en:_:ts_~ ___ _ 

made m 1ns Petltlon for CertI.oran OthetWlse, the arguments herem aro lmuted to bnef 

responses to tho alguments contamed m the SeDOT's Return Respectfully, Petl:b.oner 

submtts that substantial mIsreadmg of the concepts and lSSUes -at the heart of the Opmlon 

below rema,lllt as the SCDOT's Retm.n lliustlates For these reasons and those pre"Viously 
I} 

stated, Petitloner lespectfully lequests that thIs Court Issue a Wnt of Cemoran so that the 

OpInIOn of the COUl't of Appeals can be reVIewed. 

STATEMENT OF TIm CASE 

FIrst, Petitlollel. replies bl1efly to the Statement of the Case submitted by SeDOT 

and pattlcularly the "Material Facts" noted at pages 3~4 The facts clted by SCDOT are 

drawn only from the e"Vldence presented dunng the wrongful death trIal SCDOT's 

reference to only the wrongful death ttial.record underscores pteclsely the pomt raIsed m 

appeahng the t11al court's rtllmg 

The mal court hnnted the scope of lts eqUItable reallocmlOn l'eVlew, and senOT 

now advocates fOl t1W same scope on appellate reVIew, chawn only :from the wrongful 

death triall'ather than the record as a whole Duong the wrongful death tnaIlt was not 

Petltloner's burden to present even a scmtllla of evJ.dence conceoung Tlffame Rutland's 

conscIous pam and suffenng before her death l At the settlement hearmg between the 

Petltloner and OM, It was agreed by all parttes that m the event of a verdict agamst the 

1. Such eVIdence would haw been excluded under Rule 401, SeRB Even 1f relevant) evidence of 
this Dature oortamly would have ~ objected to, Justiftably, as it WQuld be PreJUdIcial ~d lead to juty 
confusIon on the lssues of damages m the context of a wrongful deatb.1rlal Rulo 403, SeRB. 
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seDor, at the post-mal stage SeDOr would have leave to challenge the settlement by 

seekmg eqUitable reallocanon At that post-trIal stage, because of the contmued VUlmhty 

of a surviVal actIon agamst the settlmg party GM, the tnal court was reqmted to review 

the lecOld as a :whole to dectde the lssues before It The record an ap'pellate revIew 

should be sU1111arly broa~ though the review by the COUlt of Appeals seems to have been 

lUll1ted to evIdence plesented m the \VIongful death tnal Although suffic1ent 

crrcumstannal eVldence eXISts In the mal record alone to support a sumval cause of 

actlon, PeotlonCl" contends that the eVldence to be constdered IS not lImIted to the 

WIo.ngful death tItal, but the record as a whole These facts me recited fully In 

Petluoner's Statement of the Faots ill Ius Pet1tl.on for Cel'boran 

ARGUMENTS 

I. CERTIORARI IS WARRANTED IN TIDS MATTER PURSUANT TO 
RULE 242(b), SCACR 

PUl'SUant to Rule 242(b), SeACR, subsectlons (1) and (3), a grant of cerb.Ol'atl IS 

warnmted In tills matter Certtoran may be granted tn cases where c~ere are novel 

questions of law' and ''the Court of Appeals decis10n confhcts Wlth a pIlor declslOn of 

th1s Court" Furthermore, tlus Court's conslderatlOD. IS necessary to secure umfomuty of 

the appellate courts' OplDlOns on multtple ISSUes herem 

A. \ Because the OpInIon ConflIcts with DeCISions of this COUl1, Cemolari 
IS APPl opria1e Pursuant to Rule 242(b)(3) 

Under Rule 242(b)(3), the Court of Appeals' Opllllon nusapprehends and 

mIsapphes numeIOUS decISlOns of this Court Wlth regard to reVlew of the "any eVldence~' 

or "scmtlllat! standards The Op1ll1on conflicts WI1h previous deClsions of this Court such 

as Croft y, Hall, 208 S C 187, 37 S E 2d 537 (1946) and Hancock v Mid-South 

2 
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Management Co , Inc" 381 S C 326, 673 S E 2d 801 (2008) Surularly, the OpmlOD 

chrectly confhcts wrth the holdmg of Spaugh v Atlantlc Coast Lme Rall.toad Co, 158 

S C 25, 155 S C 145 (1930) 2 

The Court of Appeals' opmon also confhcts Wlth longstandmg pzecedent 

Concel'Il.ll;1g the SllrVlVal of mental dtstress damages under the surn.va1 statute As noted 

m tlns Court's decisIOn ofFord v Hutson, 276 S C 157,276 S E.2d 176 (1981) 

Recovery for mental or emononal dISturbance based upon 
vIolatIon of a legal nght for whIch other damages are 
recoverable has long been accepted m tills state Perhaps 
the most conunon example occUtS when damages fot 
mental suffering are allowed m a personal physicallDJury 
SUlt Mack VT South Bound R Cq, 52 S C 323, 29 S E 
905 (1898) 

Id 216 Seat 159, 276 S E 2d at 777 The Court of Appeals Itself has previously 

acknowledged. that m a sul'Vlval action, the cemental d~ss of the deceased" is .an 

appropnate element of damages, amongst others. Scott v Porter, 340, S C 158, 170, 530 

S.E 2d 389, 395 (Ct App 2000) "Appropnate damages m SU!V1val acttons Include those 

for medlcal, surgical, and hOSPItal bills, conscious pain 3ujfirzng, and mental distress of 

the deceased." Id The Op1n1on below, however, denominates that same COIlS'ClOus 

mental dzstress as "pre-mlpact fear~ and derues then: colllpensablhty in South Carohna 3 

TIns IUhng therefore conflicts Wlth controllmg precedent, whlle also creatmg novellssues 

m the Jurisprudence of South Cru.olma. 

2 Again, PetItioner acknowledges that the dicta J.D. that ~aygb. as well as th~ underlymg 
SOCIologiCal conc~pts, are outdated Nevertheless, the holdmg of that opInIOn concerning Dlental dJstress 
damages has been umnodJfied for approximately Clghty (80) ye8l:!!~ and the case has been f8vorabIy Cited 
for the S8lllC perJ.Od 
3 As addressed in the PetItIon for Certloran, the Court of Appe.ats actually states that this e~t of 
damages lS not reeognlzed as 8 "cause ofaction.'· 

3 
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B. In Destgnating Mental Distress Damages of the Decedent as ''Pre­
Impact Fear" and Denymg the Compensability of Such Damages in 
South Carolma, the Opmlon Creates a Novel Issue of Law under Rule 
242(b)(1), SCACR. 

In the Opnuon the Court of Appeals deslgoates the type of mental and emotIonal 

mstress suffered by the decedent pnor to her death as ('pre-impact fear)~Gtanted;1fuSins --~-~ 

consistent wrth the modem trend In analyzmg mental dlStress prior to death whIch oeems 

III a relatrvely short tlme frame As noted m Sec11op. A above though, such mental 

dlSb.esS mstoncally has been l"eCOgDlzed 1Il South Carohna as an element of damages In a 

SurvIVal act1on. Flom Petltloner's pel'spectI:ve, 10 temls of eXJ,stmg South Carolma law, 

thIs new termmology IS snnply uold wme In a new bottle" But, by denominatmg and 

ana1yz.mg TUfame Rutland's mental rustress pnOl to hel death as "pl-e--nnpact fear/' the 

Court's ruling on that issue creates a nove11ssue that has not been addl"cssed by OUI 
I 

Courts ThIs fact IS b.tghhghted by the Court of Appeals' leliance on a South CaroIma 

Dlstuct Court case In decldmg that South Carolma does not recogruze "pre-lDlpact fear" 

as a "cause of actton t, Moreover, the language of the Court of Appeals~ decrsion on tlus 

Issue certamly creates a DDve11Ssue m South Carolma J\lIispIUdence~ as tins element of 

damages has been ch911ges to a dtscxcte "cause of actlon " 

South Carolma does not recognIZe "pre .. unpact feal" as a 
compensable cause of action S~e Hoskms v King, 676 F 
Supp 2d 441, 451 (D S.C 2009) (concludlng South 
Catolma law does not pemut reoovelY for pre .. impact 
fught) Also, we declme to extend the holdutg m S»augh, 
for the propOSltlon that IIpre-unpact fear" IS recoverable In 

thIs State 

Because tlus ruhng creates a novel Issue of law~ the grant of a wnt of certloran 15 

approprIate so that this Court can decIde t1ns nnportant 1ssue 

4 
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n. CONTRARY TO SCDOT'S ASSERTIONS, SUFFICIENT EVIDENCE OF 
P.AIN AND SUFFERING EXISTS IN THE RECORD AND THE OPINION 
CONFLICTS WITH TIDS COURT'S EVIDENTIARY STANDARDS 
CONCERNING CLAIMS FOR CONSCIOUS PAIN AND SUFFERING. 

As addressed fully m Ins Pennon for Cel'tlOl"ar~ by concludtng that no eVIdence of 

conSClOUS pam and suffenng exISts m the record, the Court of Appeals Ignores the "any 

eVIdence" standard as announced by thIS Court In Croft y Hall, 208 S C 187,37 S,E 2d 

537 (1946) and Hancock v M1d~South Management Co , Inc. 381 S C 326, 613 S E 2d 

801 (2008) The "any eVIdence" standard IS equIvalent to a "scinttlla of evJ.dence" 

Hancock, 381 S C 326,673 S B 2d 801 (2008). 

The Return of SCDOT analyzes the qualrty, credibility, and ultunate welght of the 

evldence m the record to conclude that no eVIdence of conscIous pam and suffermg 

exists lbts 1S the same erroneous balancmg of eVldence wJnch undellrunes the OplI11on 

below For example, SeDOT seeks to calO1 the eVidence clted by the Petttioner as 

subJecUve and as c~ank. speculat1.on" 1111'S 19nores the true test to be employed, the test 

of whether there IS any eVidence, even a scintIlla, from wluch a Jury could -conclude that 

the decedent suffered consC10US paUl and saffermg Undel Vereen. v Liberty Ltfe Ins.. 

Co , 306 S C 423, 432, 412 S B 2d 425, 431 (Ct App 1991)~ Smalls v South Carolma 

Department of EducatIon, 339 S C 208,528 S E.2d 682 (Ct App 2000), and even those 

cases cited by the Defendant, suffiClent eVldence exJ.sts so that the lssue could be 

consldered by a Jury 4 WhIle a. J my mtght ultlmately conclude that the evtdence m thIs 

record failed to prove that Tdfame suffered COnsClous pam, suffermg, and mental chstcess 

m the penod between the begmning of the aCCIdent and her death, suffiCIent eVIdence 

4 These concepts ~ fully addressed 111 the l'etItlon for Certloran. 

5 
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eXIsts to present the questlon to a Jury T1ns IS partIcularly true when Vlewmg thts 

evIdence m the hghtmost favorable to the PetJ.tJ.oner, as aleVlewmg Court must 

Fmally, a number of fallacIous and 1l1ogtcal. arguments m SeDOr's Return bear 

mentlorung 

seDor argues that If pre--lll1pact fear were a compensable element of damages, 

"then even those who narrowly dodge a oar colhslOn lDlght find themselves sued by the 

occupants of the other velucle f01 the fear lIlSpll'ed by 'the wreck that wasn't ,', (Return, 

p 7). 11us IS clearly not the alm of the PentLOner, nor the effect of MY .conscientlous 

analYSIS of pre-death mental dIstress or pre--lDlpact fear Acknowledgment of pr~lll1pact 

fear by tlns Court would m no way expand or alter eXlStmg standatds for COllSC10US pam, 

suffenng, and mental dlstress allowed under the survlval statute AffirmatIon of thts type 

of dIstress, whether called pre-unpact fear or not, IS SImply a practIcal acknowledgment 

that m lmuted CJICUmstances - where eVidence exists fi.'Om whlch It is reasonable to 

conclude that the decedent was a.ware of immment death or mJury - the decepent has 

suffered compensable and actual ematlonal or mental trauma The Injury, unfortunately, 

accompanymg tlus nru:row, defined type of mental dIstress IS death, rather than broken 

bones or tom flesh Desplte SCDOT's argument to the contrru;y) nothIng m the analysls 

of pre-un pact fear would engender :fi.ivoloW!, false) ar trumped-up damages clauns m any 

legal action Under these narrow Cl!cumstances and under the standard analysis of 

conSCIOUS pam and suffermg, mental chstress such as Tlffanle's IS a recoverable element 

of damages Stated most simply had Mame sumved thlS ctash~ would her emotlonal 

reaction, fear) borror, and chstress as the vehIcle fh'pped down the roadway be 

compensable, though the time she suffered that chstress was bne£? UndoubtedlY3 yes 

6 
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The very purpose of the S11rVlval statute l.S that actual damages consciously suffered by a 

decedent before death SUMve 

These arguments are closely tled to the SeDOr's equally illogIcal posltJ.~n that 

Marne Rutland's mental dlstless IS not compensable, as e matter of law, unless phYSical - -
fiJmy preceded the mental Injury (Return, pp 7-8) Frrst, tlns entIre argument IS 

p.reIlllsed upon welghmg factual e\lldence and concludmg that Trlfame was In no way 

w,jUled in this accldent before her body was partIally ejected through the back wmdow 

This argument Ignores the cll'CUmstanb.& eVidence In the lecord that Tlffamc and others 

m the vehlcle recogmzed the start of the accldent, realIzed the danger her and hel famIly 

we,re m, and then begs the assumptIon that Trl'fante was completely unInjured as tlns 

vlolent collIslon unfolded While this argument may be very persuasive before a Jury, It 

does not support the conclUSion tha.t as a matter of law, no compensable mental dlStress 

was suffered by Trlfarue 

m \ THE COURT OF APPEALS ERRED IN AFFIRMING EQUITABLE 
) REALLOCATION AND senoT'S ARGUMENTS ON TIDS ISSUE ARE 
UNAVAILING 

For the reasons stated In ms Pet.rtJ.on fOl Ceruorari, the Court of Appeals erred m 

affinning the trIal court's eqw.table reallocation oithe settlemep.t WIth the anyeV'1dence 

standard haVlllg been met to estabhsh the viability of a StlrV1Val clsun, the case at bar IS 

controlled by ~atd y Bptm..,g. 290 S C 541, 351 S E 2d 867 (Ct App 1986) Under tlus 

analysis, eqUltable reallocatlon was mappropnate 

The arguments set forth by SCDOT In Its Return concerning equitable 

reallocatlon are unpersuaswe SCDOT argues agam that the "one inJury" rule of Vortex 

,Sports & Entertainment, Inc v Ware. 378 S C 197, 662 S E.2d 444 (Ct App 20(8) 
/ 
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would preclude and dlsallow the chstUlct10n between SurvIVal actIon datllages and those 

allowed under a wrongful death ctmm However, the "one lTIjury" language ofVorte"{ IS 

pIe.tnlsed upon the lllCluslon of that language m S C Code Ann § lS-38~50, or the South 

Carolma Con1nbutlon Among Tortfeasors Act As acknowledged by the SCDOT, the 

ContnbUtlon Among Tortfeasors Act does not apply the SCDOT "The Uruform 

ContnbutIon Among Tortfeasors Act shall not apply to governmental. entItles.') S C. 

Code Ann § 15-38·65 Vortex and the (Cone mJUl'y') rule are therefore mappllcable 

CONCLUSION 

For the foregomg reasons) tlus Com:t should Glant a WIlt of Certlorarl to reVlew 

the Court of Appeals Opuuon below whlch both contra<ilcts existmg decislons of tlus 

CourtJ as well as creates novel questions of law WIthm South Carohnass exiStIng 

JUl1sprudence 

Respectfully submrtted, 
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TO 

cc 

The Honorable Daruel E Shearouse 

RIchard B Ness, EsqUlre/Nonna Jett, Esqutre 
J Chnstopher Wllson, EsqUIre 

FROM Matthew V Creech 

(803) 734-1499 

(803) 245-538~ C 
(803 )245-003 7 

SUpreme C Ourt 

RE Clarence Rutland. as Personal ReT!resentahVe ofthe Es~ate or llf1anv RutLand 
v South Caroltna Department of Transportatlon 

PAGES 14 (INCLUDING COVER PAGE) 

DATE December 30,2010 

SENT BY Tammy M Lee 

MESSAGE Appellant's Return Brief attached 

IF YOU DO NOT RECEIVE ALL PAGES OR IF YOU INCUR ANY PROBLEMS 
WITH THIS TRANSMISSION, PLEASE CALL (843) 726-6131 

\ 

CONFIDENTIALlTY NOTICE The mformatlon contamed lD th.s facslDule message may be attorney pnvtleged and 
confidentlallDformatloD and IS Intended only for the use of the IDdl""dual or entity named above It'the reader of thiS 
message IS not the wtended recipient, or the employee or agent responsible to delIVer It to the mtended reCIpient, you are 
hereby DotWed that any dlssenunatJon, dlstnbution or copying ofthls commumcatlon IS strletl)' prohibited If you have 
received this communicatIOn In error, please Immcdlately notafy us by telephone, and return the onginallilessage to us Ilt 
the above address Via U S Postal Ser"lce Thank yOll 

d 89Sv ON 
~VSS II OlOl OS J30 



NESS & JETT, LLC 
ATTORNEYS AT LAW 

PO BOX 909 
BAMBERG SmITH CAROUNA 29003 

2878 MAIN HIGHWAY RJCHARD B NESS' 
NORMA A T JEll 1m lBCEIVEir""';\ Telephone 8031245-5178 

~ .!..I....t' Telecop'er 8031245-5384 

*CERTIAED CIRCUIT COURT MEDlA TOR DEL 2 11 ,OW 
JUUUSB NESS 

1916-1991 

S C SUPREME COURT 
OW\. '~""2.JO ~\ ~ 

December 20 2010 I 

Honorable Damel Shearouse Clerk 
South Carohna Supreme Court 
Post Office Box 11330 
ColumbIa SC 29211 

Re Rutland v South Carolma Department o/TransportatIOn 
S C Ct App Op 4721 
T (U.c..K.'V"'5 -u:- 2. 0 \ 0- 1 '18 (eo o~ 

Dear Mr Shearouse 

Enclosed for filIng please find unbound ongmal and seven copIes of RETURN TO 
PETITION FOR WRIT OF CERTIORARI By copy of thIS letter I have served copIes 
upon all attorneys of record Please clock m one copy and return to me m the enclosed 
envelope 

Thankmg you for your assIstance I am 

cc 
Lee D Cope 
R Alexander Murdaugh 
Matthew V Creech 
PETERS MURDAUGH PARKER ELTZROTH 
& DETRICK PA 
Post Office Box 457 
Hampton South Carohna 29924 

J Chnstopher WIlson 
WILSON LUGINBILL & 
KIRKLAND 
Post Office Box 1150 
Bamberg South Carohna 29003 

Smcerely yours 



mbe ~upreme <!Court of ~outb <!Caroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Lee D Cope, EsqUIre 

December 2, 2010 

R Alexander Murdaugh, EsqUIre 
Matthew V Creech, Esqmre 
Peters, Murdaugh, Parker, 

Eltzroth & Detnck, P A 
PO Box 457 
Hampton, SC 29924 

Re Rutland, Clarence v SC DOT 
Case Trackmg No 2010-178606 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(B03) 734 10BO 

FAX (B03) 734 1499 

ThIs office has receIved your PetItIOn for Wnt of CertlOran and AppendIx In the 
above matter It has been assIgned the Case Trackmg Number that appears above 
Please use thIS number on all future correspondence relatmg to thIS matter 

I do wIsh to call the attentlOn of the partIes to the attached order relatmg to the 
mclusIOn of personal data Identlfiers and other sensItlve mformatlOn m documents 
filed wIth the Supreme Court of South Carolma and the South Carolma Court of 
Appeals Please note that the responsIbIlIty for msunng that mformatIon IS 
redacted or sealed as reqmred by thIS order rests WIth counsel and the partIes ThIS 
office WIll not reVIew filmgs for redactIOn or to determme If matenals should be 
sealed 

v 

Very truly yours, 

CLERK 



Rutland, Clarence v SC DOT 
Page Two 
December 2, 2010 

DES/Ida 

Enclosure 

cc J Chnstopher WIlson, EsqUlre 
RIchard B Ness, EsqUlre 
Norma J ett, EsqUlre 
The Honorable Tanya Gee 



LAW OFFICES 

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK 

RANDOLPH MURDAUGH SR 

(1887 1940) 

RANDOLPH MURDAUGH JR 

PROFESSIONAL ASSOCIATION 

690 N GREEN STREET 

POBOX 2500 

<i9151998) 

J ROBERT PETERS JR 

(19272008) 

JOHN E PARKER 

RIDGELAND SOUTH CAROLINA 29936-2500 

TELEPHONE (843) 7266131 

J PAUL DETRICK 

CLYDE A ELTZROTH JR 

DANIEL E HENDERSON 

MARK 0 BALL 

RONNIE L CROSBY 

RANDOLPH MURDAUGH Dl 

R ALEXANDER MURDAUGH 

BERT G UTSEY m 
GRAHAME E HOLMES 

LEE 0 COPE 

MATTHEW V CREECH 

RANDOLPH MURDAUGH m 

M Vt~'{}S'LNPAIL 

The Honorable Damel E Shearouse 
Clerk of Court 

FAX (843) 7266057 

November 29,2010 

SUPREME COURT OF SOUTH CAROLINA 
POBox 11330 
ColumbIa, South Carolma 29211 

OTHER OFFICES 

101 MULBERRY STREET EAST 

POST OFFICE BOX 457 

HAMPTON SC 29924 

TELEPHONE (803) 943 2111 

FAX (803) 943 3943 

123 WALTER STREET 

POST OFFICE BOX 1164 

WALTERBORO SC 29488 

TELEPHONE (843) 5499544 

FAX (843) 5499546 

RECEIVED 
DEC 0 1 2010 

S.C. Supreme Court 
p~ It-.2S-lD 

Re Clarence Rutland, as Personal RepresentatIve ofthe Estate of Tlffame Rutland 
vs South Carolma Department of TransportatIOn, 
Case No 2006-CP-28-486 

Dear Mr Shearouse 

WIth reference to the above case, pursuant to Rule 242, SCACR, enclosed for filIng 
please find the followmg documents 

1) One unbound, ongmal and seven (7) bound COPieS of Appellant s PetltlOn for 
CertlOran, 

2) One ongmal and two (2) copIes of the Certificate of ServIce , 
3) One unbound and one (1) copy of the AppendIx, and, 
4) FIrm check for $100 00 for the filmg fee 

Please return a filed copy of the PetItIon for CertlOran and of the Certificate of ServIce 
m the envelope I have provIded By copy of thIS correspondence, copIes of the enclosed 
PetItIOn, CertIficate of ServIce, and AppendIx are bemg served on all counsel of record By 
separate cover I am filmg a copy of our PetItIOn for CertIOran and CertIficate of SerVIce WIth 
the Court of Appeals 

Smcerely, 

~ 
Matthew V Creech 

Enclosures as stated 
cc RIchard B Ness Esq I Norma lett Esq (PetltIOn CertIficate of ServIce and AppendIx) 

1 ChrIstopher WIlson Esq (Petltlon and CertIficate of ServIce) 
The Hon Tonya Gee (PetItIOn & CertIficate of ServIce w/out AppendIx) 


