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4
(The defendant, tégether with counsel, was

personally present in the courtroom.)

MS. GARFIELD: The State calls Justin

(The witness wag sworn.)

MS. GARFIELD: May it please the Court,
Your Honor? |

THE COURT: Yes,Ama(am.

MS.YGARFIELD: Before you is Justin Austin
with his attorney, Ms. Renee Lipsén of the Public
Defender’s Office. Your Honor, Mr. Austin is here
today>on»a guilty plea to véluntafy mahslaughter
that has been reduced_from,the charge of murder;v

This is.a'negotiated pleé“ ‘The‘Staté énd
the defénse have. entered iﬁto negotiations of an 18;
year sentence. Present in the courtroom; Your
HOﬁor, is the victiﬁ, Tavaris Tucker’s, mother and
other family members of Ms. Tucker.

'THE COURT: All right, is that correct,

Ms: Lipson?

MS. LIPSON: Yes, Your Honor.

THE COURT: And you represent Mr. Justin
Austin? | |

MS. LIPSON: Yes, Youf Honor. -

THE COURT: And have you explained to your



client the charge contained in the indictment, the

possible punishment, and his constitutional rights?

MS. LIPSON: Yes, Your Honor.
THE COURT: And how does he wish to plead?

MS. LIPSON: Gpilty, Your Honor.

" THE COURT: And do you agree with his

decision to plead guilty?

guilty to

-MS. LIPSON: Yes, Your Honor.

THE COURT: All right.

And you are Justin Austin?

MR. AUSTIN: Yes, ma’am.

THE COURT: And, éir, you're pleading
volunﬁafy manslaughter, is that correct?
MR. AUSTIN: Yes, ma'am.

THE COURT: And, sir, how old are you?
MR. AUSTIN: I’'m 29.

THE COURT: Twenty-nine. How far did YOu

go in school?

MR. AUSTIN: I went to the 10th grade.

THE COURT: And, sir, I know you're

incarcerated. But what kind of work do you?

time.

MR. AUSTIN: I wasn’t doing none at the

THE COURT: Are you married?

MR. AUSTIN: No, ma’am.



THE COURT: Do you have children?

MR. AUSTIN: Five. |

vTHE COURT: ' Their ages?

MR. AUSTIN: Ten, nine, eight, six, and

THE COURT: ;And, sif, are.you on probétion
or parole? -

| MR. AUSTIN: Probation.
THE COURT: All right. And what are you
on probation for? |
MR. AUSTIN: For unlawful carrying of a
stolen pistol.
| MR.‘LIPSON: =Okay; and also burglary and
receiving‘stolen'goods, as well?

MR. AUSTIN: Yes, burglary.

THE COURT: For what, now?

MS. LIPSON: Burglafy third and reCeiving'
stolen gdodé; as‘well.

THE COURT: Okay. Sif, you understand
that by entering this pléaﬂthat~this-will serve as a -
violation of your probation. Do you understand |
that? | |

MR. AUSTIN: Yes, @a'am.

THE COURTQ 'Knowiﬁg that, you still wish

to plead guilty to this charge?



MR. AUSTIN: Yes, ma’ami

THE COURT: All.right, sir, have you ever
been treated for the abuse of alcohol, drugs or_for’
mental illness?

MR. AUSTIN: Early in ﬁy youhger life,
when I was young, yes, ma'aﬁ.

THE COURT: Which one -- drugs, alcohol,

‘or mental illness?

MR. AUSTIN: Mental illness.
MS. LIPSON: And, Your Honor, if I may
approach, I had Mr. Austin evaluated by the

Department of Disabilities and Special Needs back in

2010, and he was deemed to be compétent.

THE COURT: And do you feel that he’s
competent to go- forward with»this plea today?

| 'MS. LIPSON: Yes, ma'am.

THE COURT: All right, sir, within the
last 24 hours have you taken any medicaﬁion, drugé,
or alcohol?

 MR. AUSTIN: No, ma’am.

THE COURT: And.are you aware of any

~ physical, emotional, or nervous problem that might

keep you from understandirig what you’re doing here
today?

MR. AUSTIN: No, ma’am.



THE COURT; All right, listen closely to
tﬁe-SoliCitor as she states the faéts. A

MS. GARFIELD: Thank you, Your Honor .
This incident’occﬁrred November 24, 2009. ‘The
.victim in Ehié case was Tavaris’Tuéker. This
happened at the Dora Randall Apartmenﬁs iﬁ.the City
of Cdlumb;a here in Richland County.

| Thaﬁ particular evening, the defendant,

Justin Austin, aléng with two co-defendants, Trdn
Harrison and Marvin Archie, were all hanging out at
the Dora Randall Apartments. The defendant’s cousin
was residiﬁg?thérel The defendant had been staying
with him there for the last seyefal‘weeks.

He’'s briginally from:Orangéburg. At any,

rate, they’'re at these Dora Randall Apartments, and

the victim comes into the neighborhood driving a car

that resembled an old police car.

They thought he may haveibeen undercover
éolice who had,began to;ride around. ‘This.had
iﬁfuriated the_defendant and the co-defendants
because they thoﬁght he was pretending to be

undercover and, quite frankly, Judge, was

“interrupting drug sales in the néighborhood.

At that time, they got into -an altercation

with the victim and told him he didn’t need to be
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~driving in the neighborhood, he-had no reason'tovbe
in the neigﬁborhood, and instructed him to leave and
not come back.

The victim did leave the neighborhood.

And at some pbint after he left, the victim was
stopped with two other individuals by ‘law
enforcement. And I tell you all this, Judge,
because this is going to be relevant in why we’ve
reduced the charge.

| He was stopped by- law enforcement, aﬁd_the
other two individuals were'found to be armed, but
Tavaris Tucker was not found to be armed. The other
two individuals were arrested.

A very short period of time later, Tévaris
Tucker did go back to thé neighborhood,~toADora
Randall Apartments. This, of course, infuriated thé
" defendant and his co-defendants because they had
told him to stay away.

" The victim came up, and he began to get
into an argdment with Marvin Archie. While Marvin
Archie is arguing with him, Tron Harrison walks up
and proceeds to do some type of hand sign.

| It- was law enforcement’s belief that this
hand sign is some type of code to say go on down

with the shooting, at which point Justin Austin
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appréached the victim and did sh§ot him with a 9-
millimeter approximately six'times, six guﬁshot
WOunds to his back.

Thé victim coilapsed,'and:éll three fled.
There's very little evidence other than the co-
defendants’ testimony. There’s also some witnesses
in the neighborhood who cqrroboratéd'the murder had
occﬁrred buf did not actﬁally sée 1t one-on one.

‘When law enforcement'arrived, the ‘victim
was laying on the ground. He did have a pistol in
his pocket, but the pistdl was'stickiné out of his
pants, pocket, és well, Judge, that was loaded with
13 rounds, aﬁd there was one found in the chamber.

The victim was obviously pronounced dead.

He was taken to the hospital and while‘being'tfeated

',at the hospital, a nurse found another gun in a back

waistband. So the victim was armed. Béééuse of
this and wiﬁh the new emerging_self-defense issues
that are arising in a lot of'bur cases, Ms. Lipson
and I did engage in negotiations.

Your Honor, I have had extensive

' discussions with family members on the telephone,

many'telephone calls, many one-on-one visits. There
are members in the courtroom. And I can’'t say that

all family members certéinly agree on what we’re
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doing today;

But Ms. Tucker and, the victim’s
grandmother, who could not be present today because
she’'s il1l, when-she calléd me this morning, they
understaﬁd what we’re going forward with. And I
know that the.grandmgther, Ms. Allén, is in

agreement with these terms.

We are asking for the negotiated 18 years

to be adopted. And; Your Honor, his prior record is

-a 2002 burglary second -- I'm sorry, I'm looking at

the wroﬁg one -- 2000 drug distribution and
resisting arrest, 2006 criminal domestic violence,
and 2067 convictions that he jﬁst reported being on
probation for. He also has a pendiﬁg drug charge in
Orangeburg County that would be dealt with at a
separate time outside_this iist.

THE COﬁRT:‘ Are we doing a probation
violation for this?
‘ | MS. GARFIELD: Your Honor, Irdon’t think
we got that packet, but it could be -- at a later
date. |

THE COURT: Okéy, all right. So do you
agree with the facts as stated by the State?

MR. AUSTIN: Yes, ma’am.

THE COURT: And are you in fact guilty of

11
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theée'charges?

MR. AUSTIN: Yes, ma’am.

THE COURT: And, sir, you understand that
the minimum.senténce is.tWo years, the maximuh‘is
thirty. You understand that, sir? |

| MR. AUSTIN: Yes, ma’am.

THE COURT:l Knowing that, do'you still‘
wiéh to plead guilty to these charges? |

| MR. AUSTIN: Yes, ma'’'am.

THE COURT: WAll right. And, sir, you
underétand'that you also have the probation
viélation and I think the éharges in Oraﬁgeburg?

MS. GARFIELD: Orangeburg. |

- THE COURT: They could run consecutive to
this sentence. You understand that?
MR AUSTIN: Yes, ma‘am.
» THE COURT: Knowing that, sir, you still
wish to plead guilty to this charge?
MR.AAUSTIN: Yes, ma‘’am.
THE COURT: And, gir, you understand that

this offense is classified as violent, most serious,

meaning- that it will serve as a strike -- first
strike -- out of two for you. You understand that,
six?

MR. AUSTIN: Yes, ma’am.
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THE COURT: If you were to get another,
thét the State could proceed with the case of life
without parole against you, you understand that,
Csix?

MR. AUSTIN: Yes, ma’am.

THE COURT: Xnowing that, you still wish-
to plead guilty to these charges?

MR. AUSTIN: Yes/ ma’am._

"THE COURT: And, sir, you may have
disgussed parole or parole eligibility with your
‘lawyer or with othef people. But until I sentence
you, no one can tell you when, if ever, you will be
eligible for parole or under what conditions.

You should assume that you will serve the
entire time in jail that I sentence you to. Do you
understand this, sir?

MR. AUSTIN: Yes, ma’am.

THE COURT: And, sir, do you fully
understand the nature of the charges against you and
the range of possible punishment?

MR. AUSTIN: Yes, ma’am.

THE COURT: And, sir, you understand_when
you'’re pleading guilty, you waive. your right to a
7 jury trial. You understand‘that, sir?

'MR. AUSTIN: Yes, ma’am.

13
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THE COURT: And at a jﬁry-trial, the State
would have to pfove you guilty beyond a reasonable
doubt. You would be presﬁmed to be innocent. The
‘burden Qould be solely upon the State to prove you
guilty beyond a reasonable doubt.' |

You and your attorney would have the

“opportunity to cross—eXamine‘any'witnesses that they

would present. Sir, you would have the right to

remain‘silent. You would not have to say‘anything.'..
You would not have tQ testify. 'Aﬁd the

burden would be solely upon the State to prove you

guilty beyond.a reasonable doubt.  But by pleading

guilty, sir, you waive your right to a jury trial

-and give up those important constitutional rights.

Is that What.youlwishvﬁobdo?

MR. AUSTIN: Yes, ma’am;

THE coﬁRT: Any other plea negotiations
other than the .

MS. GARFIELD: ' Just the reduction and the
negotiation. _

THE COURf: The negotiated sentence of 18
years 1is what ybur éttorney and the Solicitor have
negotiatéd. Is that your understanding of the
negotiations, sir? |

MR. AUSTIN: Yes, ma’am.
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THE COURT: All right. And so you

understand I do not have to follow the negotiations.

Howevexr, if I am not going to, I will let your
attorney know and give you an opportunity to
withdraw your plea. You understand that, sir?

MR. AUSTIN: Yes, ma’am.

THE COURT: All right. And, sir, you’re
repreéented by Mé. Renee Lipson with the Richland
County Public.Defender’s Office. Are you satisfied
with her representaﬁion? |

MR. AUSTIN: Yes, ma’am.

THE COURT: Have you talked with your
lawyer as often and for as long as you feel is
necéssary for her to properlyArepresent you?

MR. AUSTIN: ‘Yes, ma’am.

THE COURT: Do you need any more time to
talk with hex?

"MR. AUSTIN: No, ma’am.

THE COURT: Have you understopd your talks
with her?

MR.-AUSTIN: Yes, ma’'am.

THE COURT: And has she done everything

" for you that you feel she could have done or should

have done?

MR. AUSTIN: Yes, ma’am.

15
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'THE CQURT: Isbthere anything that your
lawyer hés_done in this caée that you feel that she
should not have done? |

MR. AﬁSTIN:‘ No, ma’am.

THE COURT: And are ydu_completely
satisfied with' her services?

MR. AUSTIN: Yes, ma’am.

THE . COURT :. AH;s anyone . promised you
aﬁything or héld éut any'hépe of .reward td get you
to plead guilty today? |

.~ MR. AUSTIN: No, ma’am.

THE COURT: Is anyone threatening,ybu or
fofcing you to plead guilty? |

 MR. AUSTIN: No, ma’am.

THEACOURT:A Are ?ou pleading guilty of
‘your own ffee will?:

-MR. AUSTIN: Yes, ma’am.

THE COURT: And you'’re pleading'guiity
bécause you.are; éir?

MRf.AUSTIN; Yes, ma‘’am.

THE COURT: -Ail right. And have you
unAerstood my quéstions,vsir? |

‘MR. AUSTIN: Ma’am?

THE COURT: Have you understoéd my

questions?
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MR. AUSTIN: Yes, ma’am.

THE COURT: ‘Have you answered them
truthfully? A .

MR. AUSTIN: Yes; ma‘’am.

THE COURT: Has anyone suggested to you
how to answer my questioné?

"MR. AUSTIN: No, ma'am.

THE COURT: All right. And have you been
absolutely truthful in eacﬁ and every answer that
you have given?

MR. AUSTIN: Yes, ma’am.

TﬁE COURT: Sir, you understand you have
the right to appeal the guilty -plea and the sentence
of this Court within ten days of today’s date. -You
understand that?

MR. AUSTIN: Yes, ma’am.

THE COURT: All right. I find that there
is a substantial factual basis for this plea. I
also find the defendant’s decision to plead guilty
is freely, voluntarily, knowingly, and intelligently
made, that he is represehted by counsel with whom
he’s -indicated to me he is completely éatisfied; I
will accept your pleaf

The victims, would they like to speak?

MS. GARFIELD: I will inquire.

17
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MST MANSFIELD: My name is Léquisha
Mansfiéld.. I am Tavaris’ auntie. He is my nephew
from my decéasedAolder brother. I just want to Say
that he is misgsed and he has been misgsed.

| And I'feel like that he wasn’t
intentionally killed. After the first gunshot was
shot, he just keépt shooting. And I want Eo.thank
the Solicitor'for>what they -have done.

But at the eﬁd of the day, the lawyer is
going to do what he needs to do. And aiso I want to
say that when Tavaris was killed, he was kind of
aware that he had a chiid on .the way, and now he
does have an 18-month-old son whom he never met.

And Tavaris was probably abéut 18 months
old when his father passed. So it’s liké a repeat
of the same. And it’s hard for the family to deal
with. AMy mother is not here, which is Tavaris’
grandmother. |
| She haé be%n,very, very, &ery 111 'since
this has happened, being thét.my brother, you know,
who was killed, that was her son!:'The.family has
had a lot of tragedy géing on. And I just warnt to
;hanklfo; the Solicitor for what they have done.

THEACQURT: IAappreciate yéu all being

here, ma’am, and I am sorry for your loss.
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Did anyone else from ﬁhe family want to
speak?

MS. CRAWFORD: 'fes, ma’am. My name is
Danita Crawford. At this point in time, I was in a
relationship with favaris. I grew.up without my
father, and he grew up without his. The very night
that -- we had -- (crying.),- ‘

He said he would always be there for me.
He had to take cére of all the -- was tryihg to get
" a job to help me out. And trying to show him how to
be a daddy. This is the hardest thing I’ve had to
. go through in my life. And if even if he was dead,
,fhe person that did it, why did he shoot him six
timés?

Even if they’re dead. And he was a really good
person. |

THE COURT: All right, thank you, ma’am.

Yes, ma’am?

MS. GARFIELD: Your Honor, I just want to
put on the record I notified Investigator Menendez,
the chief officer in this case, and she indicated
she would be preéeht. I guess_something came up. I
just wanted to put on the record that she’s in
agreement with the negotiations.

THE COURT: All right, yes, Ms. Lipson,

19
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T'11 be glad to hear from you.

‘MS. LIPSON: Beg.the‘Court’s,indulgence
.for a momenﬁ. All right, Your.Hénor, thank you, may
it please the Court. Your Honor, you heard a little
bit from JUStin,abouf himself. I juSt‘also would
like fo let you know that- he did go through the Job
Corps where he trained for brick'masonry and
carpentry.‘ |

Your Hénor, he has been in jail since the
date oﬁ'his érrest on December 8, 2009, a 1ittle
over twoAyears“now, Your Honor. Your Honor, this_is
his firsﬁ time coming into>the Richland County
Courthouse. |

-He did not come for a bond or come for any
appearance, anyrmotions or anything. He has been

sitting at Alvin S. Glenn just being extremely

patient in this mattér. The majority of the time at

Alvin S. Glenn, he has'béen in’proteqtive custody
dué to this incident and due to peéple being upset
aboutjit,Avaiouély.

| Your Honor, I”m-Very sorry.for‘Mr.
Tﬁcker’slfamily’s loss. I'don’t wish to disrespect
the@ or say.anything of 111 will. Your Honor, as
you heard from tﬁe State, there wereISOme issues

with their case that we could have gone through at
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trial and, you know, potentially have argued.

But Mr. Austin has-wanted to take care of
this case for a while now. The main fact that he
disputes through all of this is he maintains that
Tron Harrison was not involved at all. Tron is
supposedly who told him to shoot, but he maintaihs
-that that is not the true. |

Tron had absolutely nothing to do with it,
Your Honor. Your Honbr, I would.like to point ouﬁ
for the record.that'Justin’s mother is sitting in
the gallery, Ms. Wanda Samﬁels. She’s here today.
We would just respeétfully request that you go along
with the negotiation.

| I have met with Ms. Samueis'on a few
occasions. I’'ve also spoken to her on the phone:
many times. She’s been very proactive and involved
in Justin’s case. Every time I’'ve met with Justin
at Alvin &. Glenn, he has been very easy to deal
“with.

We’ve never had ény issues. We’ve gone
through his discovery. We’ve discussed his case.
But this has always been a very -- this has always
been a case thét we have wanted to dispose of in
this type of manner,.Your Hornor.

Your Honor, I believe at the appropriate

21
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time that Mr. Austin would like ﬁo addfess the
Court. |

THE COURT: All right. His mother wants
‘to speak? -
' MS. LIPSON: And also Ms. Samuéls would
like to speak.

THE COURT: All right, I711 bé glad to
hear from hef. _

MS. LIPSON: This ié Wanda Samuels, for
the record. |

MS. SAMUELS: Good afternoon. I’'d like to
giVe my condolences to the family on your loss.
This is a tragic case that I face every day in my
job working with the community. These two young men
-- have ‘questioned -- have insisted that they are
solely unaware . SR S

This is a sad outcome that we’ve been

' fécing on a regular basis with our youth today.

Justin, like Ms. Lipson said, has taken
responsibility for.this tragié case, and he has been
willing and really.Waiting to have dueljustice done
with this case.

And I applaud him for’ménning up aﬁd
taking re8pohsibility; He also~has he said five

children that will grow up. When or if eiigible for
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parole to get out, his kids will be 27; 26, and so
on. They are in my care that I take care of.

And I'd just like to see that this not be
a répetitibn‘like»modern standaras; I do hope he
will see his family.

So this is a sad case that we are faced
with every day, sadly, ‘throughout the community.
But Justin will pay for what he.has done, and serve
his time, and do justice. BAnd, again, my
condoiences to the family. Thank you.

THE COURT: Thank you.

Yes?

'MR. AUSTIN: Your Honor, I would like to
say a little, you know, something-tq the family, if
it'é possible.

THE COURT: All right. The officers are-
not going to let.you look at them.

MR. AUSTIN: .Yes, ma’am.

THE COURT: Eut I will leﬁ you all know
he’s talking to me, but the officers will not allow
‘him to look at you all, okay. |

All right, vyes.

MR. AUSTIN: It’s kind of hard, you know,
to -- yéu know, for me to do this, but it'’s not --

you know what I'm saying, it’s right for me to do

23
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it; And I apologize. You-know,. I just hope that
y'all find it deéply in your heart'that y’all can,
you.know, have'mercy on me.

But, you know, I took someone’s life that

was very vital to y’all. And I can never give back.

You know, I‘juét,want to say I apologize. Ahd, youi
know,'to the one young one that. lost his father, you
knqw, I think about that every day, now that my five
younguns done lost theirs, you know, for 18 years.

I'd just like to say I apologize, you

~know. I'm just sorry, you know. I mean, I know

sofry can’t bring'the dead back. That’s all I can
say. o |

THE COURT: = All right.

Yes, ma'am?

MS. LIPSON: Your Honor, we would just
respecﬁfully‘fequest'that you go along With the
negotiated sentence of 18 years, Your Honor.

THE COURT: All right, is there anytﬁing
else from the State? '

| MS. GARFIELD: No, ma’am.
SENTENCE OF THE COURT
THE COURT: All right, on Indictment

Number 2010-GS-40-12260, sir, you will be sentenced

‘ to the State Department of Corrections for 18 yeafs.
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will be given credit for the 738 days

served at the Alvin 8. Glenn Detention
right, thank>you. Good luck to you,
LIPSON: Thank you, Your Honor.

GARFIELD: Thank you, Your Honor.

COURT: Good luck to you all. Thank

25
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STATE OF SOUTH CAROLINA )
COUNTY OF LEXINGTON )

COURT REPORTER’S CERTIFICATION

I, REMA K. GANTT THOMAS, OFFICIAL COURT

'REPORTER, AND NOTARY PUBLIC-IN AND FOR THE STATE OF

SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING

IS A TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF

RECORD OF THE PROCEEDINGS HAD AND EVIDENCE
INTRODUCED IN THE ABOVE-CAPTIONED CASE ON JANUARY 5,
2012, IN COLUMBIA, SOUTH' CAROLINA. :

I FURTHER CERTIFY THAT I AM NEITHER OF COUNSEL
NOR KIN TO ANY OF THE PARTIES TO THIS CAUSE. OF
ACTION, NOR AM I INTERESTED IN ANY MANNER IN ITS
OUTCOME .
| IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND
AND SEAL AT CHAPIN, SOUTH.CARQLINA, THIS THE TENTH

DAY OF JUNE, 2012.

REMA K. GANTT THOMAS .

"OFFICIAL COURT REPORTER :
NOTARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES 11/21/2013
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INSTRUCTIONS — READ CAREFULLY

In order.for this application to receive consideration by the Court, it shall be in writing (legibly handwrittenor.
* typewritten), signed by the applicant and verified (notarized), and it shall set forth in concise form the answers to each

applicable question, If necessary, applicant rhay furnish his answer to a particular question-on the reverse side of the
page or on an additional page. Applicant shall make it clear to which question any such continued answer refers.

Since every application must be sworn to under oath, any falss statement of a material fact therein 'may serve as
" the basis of prosecution and conviction for perjury. Apphcants should, therefore, exercise care to assure that al}-
answers are true and correct.,

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of the form) setting
forth.information which establishes that applicant will be unable to pay'the fees and costs of the proceedings. When
convicted.

the application is completed, the origltal shall be mailed to the Clerk of Court for the County in which applicant was
1.

Place of detention K'ft, Qﬂd Lft('f’)df] 9"\C£ [’.‘Vﬂiufﬂl/()ﬁ ("[fl CPl  FYRyY tirdagq Svlg S98?
cg[.m/ﬁ/c- Sarith Cornling 39,10

2, Name and locanon of Court which 1mposed sentence

o J.rl-l'_/

1\“1\-,:»«. (a'.z""/ ///,,—/Crﬁrﬂﬁ
[7e] /.Lw'\ 'ﬂ‘/ee" Lo liesm :

b
e S5 ¥ ‘/l-v! )

3. The indictment number or numbers (if known) upon whxch and the offense or offenses for which sentence was
Jmposed , . A(L{r.\.d’ // ] In( (.— ("( J:I o
@ _ Ay Worthatt (I3R0y Gndied e’ P foc £5-40- TRAb D Vo m‘w/{'m nrp R
®) .

© ‘

4. The date upon which sentence was imposed and the terms of the sentence

(a) \ Lnlepry SR

/
(b)

(e)
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5. Check whether a finding of Ity was made

v

(a) aftera plea of guilty
(b) after a plea of not guilty

(c) after a plea of nolo contendere

6. Did you appeal from the judgment of conviction or the imposition of sentence?

re

7. If 'you answered “‘yes’’ to (6), list

(a) .the name of each Court to which you appealed: -

; A
ii. CNA
i, ArE

-(b) the result in each such Court to which you appealed:

i MIA
ii. ~ e
i : . A

RO thc'dagc of each such result: :
i L o A

T piA
jii. ) Ry

(d) if known, citations of any written opinion or orders entered pursuant to such résults: '

L. B MLA
i . : .. WA
T 5 o ra
8. If you answercd “‘no”’ to (6), state your reasons for not 5o appealing:
@ . _Ifial’ (oqnsef Eiled fa File a_/[x}pcal an Mv bﬁr" i
(b)
(©)

9. State concisely the grounds on which you basc your allcgauon that you are bcmg held in custody un)awfully'

@) Jnvplum‘x;fL //wu/fv Plea
(b) ﬂe'{‘{(’\_ r 1/( e S ,'-‘;rl.tnfc d".f' Cooumsed

L b ol Guilsyond 4 aet PR A TN I S
() - Lok of Siubiect 4 2fpes and _lefrsdrail Jtefelic o

7

J0. State concisely and in the same order the facts which Support each of the grounds set out inJ{9):

(@

(b) -

(©)




11.

12,

13.

)

Prior to this application hav. , ou filed with respect to this conviction
Naore

(a) any petition m a State-Court under South Carolma Law? -
Y one

(b) any petitions in State or Federal Courts for habeas corpus or post- -convictions relief?”
(c) any petitions in the United States Supreme Court for certiorari other than petitions, if any, already specified
in (7)? AMone :

(d) any other petitions, motions or applications-in this or any other Court? -
rone.

If you answered ‘‘yes'’ to any part of (11); list with respect to each petition, motion or application:

(2) the specific nature thereof:

i L A

ii. N A K
. Mfl’
iv. Iodas

' (b) the name and location of the Court in which each was filed:

i . WA
ii. _ N /A
i, ' 4
iv. ' 7z .
(c) the disposiu’oh thereof:
i : ' LA
it. : i n
il i A
iv. G
(d) the date of each such disposition: »
D . Vs . |
i, ’ A .
. ' ' M MR
iv. Wit
{¢) if known, citations of any written opinions or orders entered pursuant to each such disposition:
i . FIA ' -
ii. ' ' M
. vihi
iv, i

Has any ground set forth in (9) been previously presented-to this or any othcr Court, State or Federal, in any peti-
tion; motion or application which you have filed?- - -

MiA




(a). which grounds have be  presented:
i _ :

iii.

(b} the proceedings in which each ground was raised:

i

it

‘.
B L
_H:..

iii.

15. If any ground set-forth i.n {9) has not previously been presented to any Court, State or Federal, set forth. the
ground, and state concisely the reasons why such ground has not previously’bccn presented:

(a) . g/
. o ' My
()

16. Were you represented by an attorn at any time during the course of:-

(a) your arrzignment and plea? _Rénce L- 1,050(\
(b) your trial; if any?

(©) yohr sentencing? - | BAmE

(d) your appeal, if any, from thc judgment of convncnon or the xmposxtlon of sentence? o

" (e¢) preparation, presentation or consndcratmn ot‘ any pctmons. motxons or apphcauons wuh rcSpect to this con-
viction, which you filed? M/ A

17. If you answcrcd “ycs" to one or more parts of (16}. list:

(a) thc name and addrcss of each attorney who rcpresented yo

U -
i Pence L«pson : ?lc})}and faun/; f/«&/h Dc‘l[rw/ch 017((»

(b) the proceedings at which each such aitorney represented you:

o 'ﬁie..w

i

iii.

I8, State djearly the relief you seck in ﬂhng this apphcatlon

L{«m/nf/ 7£ IR Ty, <C";- “tr ,,ndlé’.r '((A’al ~M[>/Fc1/“r« Fhess

_and 3¢ 3un )Wr‘n’/' fon et Frial yoter (r)Vb,/(/':‘.';'u'z; /éa.;,f,ﬂ. Plei b meitechve
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19. Are you now under. sentcncc from any other court that you haw: not challcngcd"
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g YERIFICATION

S ,
County of t51e '[’*"C/- -
, being duly sworn hpon my

TR ‘ _ )

1 Tistin Aniiwon Austin
oath, depose and say that I have subscribed to the foregoing application; that I know the-contents thereof; that it in.
cludes every ground known to me for vacating, setting aside or correcting the conviction and sentence attacked in this

application; and that the matters and allegations therein set forth are true.

//%M&/M

' ' . < q 1
SWORN to and subscribed before me this .

| dav of __. A{“\ re '
L 2L s "

d Notory Pu%

My Commission Explres

My Commission Expires: _0October 8, 2014

N TO PROCEED WITHOUT PREPAYMENT

APPLICATIO
: OF COSTS AND AFFIDAVIT
_ IN SUPPORT THEREOF
. A DU 2
Jusii Ha {W“’ "3'1-5"(""' hereby apply for leave to
proceed-in this action without prepayment of fees or costs or security therefor. In support of my application I declare

I;

under penalty of perjury that the following facts are true:
(1) I am the applicant in this action and I believe I am entitled to redress.
(2) Because of my poverty | am unable to pay the costs of said proceeding or give security therefor,

e
’ Applicant

SWORN or affirmed to and subscribed before me this = r~
. . =S
) o
Y~ Ay - o 3
__[__-__-day of /\f"’ g 3¢ SR =
. . - :D:-{'. -
LD s o
] O Notary Pg‘b‘fic o= -
My Commission Explres 5 =
& QD
. 5 =
— L~
Now

My Commission Expireddctober8, 2014
. n

d

a37;.
ALNNQs ON{#HOM
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)

" . COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
AUSTIN JustinA- ) 2012CP4002609
# 00286474, ' : )

)
- Applicant, )

v. ) RETURN

_ ) ' :

State of South Carolina, )
! \ )
Respondent. )
R )

The Resp,ondent,. making its Returnv to the applicaﬁon' for post conviction
* velief (PCR) filed April 12, 2012, would respectfully show this Court:!
{ | The Applicant is piesentl’y conﬁnéd in the S;)uth Carolina' Department of
Cérrections pursuant to-orders of com’mitxﬁent of the Richland County Clerk of
Court The Apphcant was 1nd1cted at the June 2010 term of the Rlchland Grand
Jury ‘for Murder - (2010 GS-40-12260).2 He was repr esented by Renee Llpson Esquu'e

on the charge(s). On January 5, 2012, the A-pphcant appeared before The Honorable

DeAndrea G. Benjamin where he entered a negotiated plea to the lesser included
~ Voluntary Manslaughter and was sentenced to eighteen (18) years -iinprisonment.
Direct Appeal

The Applicant did not appeal his conviction or sentence .

Ihttp://wwwd.regov. us/publtcmdex/PICaseDetalls aspx7County-40+&Casenum 20120P4002609&CourtType~G&CaseType Civ
.. i&CourtAgency=40002

: 2 hitps://sword.doc.state.sc.us/scdc- pubhc/mmateDetaxls do?id=+00286474
| : ‘ AUSTIN Justin A - State's Return - (2012CP4002609)
' Page l of 5 S ' :



Thé application for post conviction relief (PCR) was filed April 12, 2012.
| IL.

Attached herevs?ith and incorporated herein are the records of the Richland
County Clerk of Court regarding the subject -conviction(s), the Applicant's ‘records
from the'South Cérolina Department of Correctious, and the triai transcript.s The
'Respondex-lt‘ reserves the right to amend this Return upon receipt of any -re-levant
materials or submit an amended Return to reflect any émended allegations and]of
to provide a more detailed procedural history. |

| CTIL

In his apphcation for post-conviction relief, App’licant alleges he is being held

in custody unlawfully based on the foHoWing:‘ |

9. State concisely the grounds oa which you base your aiicgmor that you ate being held in custody unlawiully: ‘

(a} ml/DiW‘f"fh /—rw}lv vieq A ”
- -~ £

b 7rw*f*(r' "‘1 vc ;:'-,,; y'wc ) uf (;, f! » . o

, ‘ - A S

© _Lak.t Gubiect 4 aed ol piesoral Jwpsithepan T

¢

Iv.
' For the purposes of this Retﬁrn, the Respondent interprets each of the

Applicant’s allegations to be claims that he received ineffective assistance of

counsel. The Respondent contends that the Applicant's trial counsel rendered-

adequate assistance and provided representation within the range of competence

3 The Respondent will utilize the Record on Appeal if the direct appeal was an Anders appeal.
Al ‘STI’\' Justin A - State’'s Return - (2012CP4002609)

Page 2 0f b
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required by attorneys in criminal cases. See Butler v. State, 286 s.C. 441, 334

S.E.2d 813 (1985).

In a post-conviction relief proceeding, the Applicant bedrs the burden of

proving the allegations in their application. Id. Where ineffective assistance of

counsel is alleged as a ground for relief, the Applicant must prove that "counsel's

- conduct so undermined the proper functioning of the adversarial process that the

trial cannot be ‘relied upon as having produced a just result.” Strickland v.

Washlngjon 466 U.S. 668, 104 S.Ct. 2052, 2064 80 L. Ed 2d 674, 692 (1984); Butler,

334 S.E.2d 813.

The . proper measui'e of performance is whether the attorney provided |
representation within the range of competence required in crimi'nal cases. The _
cnurts presume. tliat counsél rendered adequate assistance and made all s'igniﬁcant '
'decisions in the vexercisn of reasonable ‘professional judg‘ment.‘ Strici«iland, 80

L.Ed.2d 674. The Applicant must overcome this presumption in order to receive

relief. Cherrv v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegatlons of 1neffect1ve assistance
of counsel. First, the Applicant must prove that counsel's performance was

deficient. = Under this prong, attorney performance is measured by its.

-"reasonableness'under professional norms." Cherry, SOO'S.C. at 117, 386 S.E.2d at

625, citing Strickland. Second, :~Counsel"s deficient performance must have

prejlidiced the Applicant such that "there is a reasonable probability that, but for

AUSTIN Justin A - State's Return - (‘701‘)(‘1)40( 2609)
Page 3 0of 5



counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable probability

is a probability sufficient to undermine confidence in the outcome of the trial.

Johnsoniv. State, 325_ S.C. 182, 480 S:E.2d 733 (1997). Even With respect to guilty
plea counsel, the applicant must show that there is a reasonable probabilify that,
but -for counsel's alleged errors, he would ndt have pled guilty and would have
insisted on going to trial. Hill v. Lockhart, 474 U.S. 52 (1985)

The Respondent submits that the .Applicant cannot satisfy eithér
requirement of the Strickland test. Howéver, the allegation of ineffective assistance
of couﬁsel probably ‘raises questions of fact tha-t' cannot be conclusively refuted by
the record. The Respondent reque'sts an evidentiary hearing to fully resolve

this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

V.
Each and every allegation contained within the application not hereinbefore
either expressly admitted, qualified or explained is hereby denied. The Respondent

therefore requests that this Court convene an evidentiary hearing solely on the

issue of ineffective assistance of counsel. As to all other allegations, the Respondent

moves for summary dismissal pursuant to S.C. Code Ann. § 17-27-70 on the basis

that there is no genuine issue of material fact which would necessitate an eviden-

tiary hearing and that those allegations should be dismissed as a matter of law.- A

AUSTIN Justin A - State’s Return - (2012CP4002609)
’ Page 4 of 5

35



VI
WHEREFORE,_having made its Retu.‘rn,' the State requests that an
evidentiary heafing- be held. The_ Respondent will coordinate with the
Appli_cant’s atforney th is,‘ac‘cording‘ to thé_ Respondent’s filé, Pgtrick M.
“Killen, Esquire regarding whén_the hearing should be set.4
B Respectfully submitted,

ALAN WILSON
Attorney General

~JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT .
. Senior Assistant Deputy Attorney
General

ROBERT D. CORNEY
Assistant Attorney General

By:: \\ .
ATTORNEYS FOR RESPONDENT

" Office of the Attorney General
P.O. Box 11549 '
" Columbia, SC 29211
Telephone: (803) 734-3737
' rcorney@scag.gov "

- June 11, 2012

* The current PCR Roster for the 5® Circuit i available at hitp:/lwww.scag.govicriminal-litigation/postconvictionrelief
AUSTIN Justin A - State’s Return - (2012CP4002609)
- Pagesof 5 :
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
AUSTIN Justin A - ) 2012CP4002609
# 00286474, ;
)
Applicant, )
' )
v. ) CERTIFICATE OF SERVICE
State of South Carolina, . )
' )
Respondent. )
, )
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists thfoughout the State of South Carolina and

that this is a proper circumstance of service by mail.

3. |'have this day served a copy of the a letter in the above-captioned matter on the
, fo_llowing person(s) by routing the same to the United States mail, postage prepaid:

Patrick M. Killen, 5‘Law Range Post Office Box 1268, Sumter, SC 29151-1268

DATED-Juné '\. 2012. Qm\\\@&m&/? \

ea\‘R Indriago
Legal Assistant
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| County of Richland

STATE OF SOUTH CAROLINA | -
‘COURT OF COMMON PLEAS
2012-CP-40-02609

JUSTIN A. AUSTIN,
APPLICANT,
vVS.

TRANSCRIPT OF RECORD

STATE OF SOUTH CAROLINA,

M M N e N N e et S N e S S

RESPONDENT,

-

December 3, 2012
Columbia, South Caroélina

BEFORE:

THE HONORABLE J. ERNEST KINARD, JR., JUDGE.

. APPEARANCES:

'~ PATRICK KILLEN, ESQ.
Attorney for the Applicant

ROBERT CORNEY, ASSISTANT ATTORNEY GENERAL-

Attorney for the Respondent

KAREN AMBROZIAK
Official Court Reporter
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MR. CORNEY: May it please the Court.- Your Honor,
the State would call the PCR of Justin A. Austin at this
point. It is docket number 2012-CP-40-2609.

Mr. Austin was true bill indicted at the June 2010

term of the Richland County grand jury for murder. He

pled ‘guilty January 5th, 2012 for Judge Benjamin to the
lesser'included voluntary manslaughter as part of the
negotiated plea sentence -- Qf blea offer from the State.

He was sentenced to 18 years pursuant to those
negotiations. He did not have a direct appeal but filed a
tlmely PCR application March 2nd, 20127

He is represented today by Mr. Patrick Killen. The
witness that we have here today is Ms. Renee Lipson. She -
represented Mr. Austin at his plea.

THE COURT: bkéy.

' MR. KILLEN: Thank you, Your Honor. Patrick Killen

“here for the Applicant, Justin Austin.

I would call Mr. Austin to the stand.
THE COURT: Aall right.A
| JUSTIN AUSTIN, after being duly sworn,
testified as follows: |
-THE CLERK: Have'a ééat'in,thé Witness box. State
your name for the recé;d, fﬁll name.
WTHE BAILIFF: Watch your step.r Watch youristep.

. THE COURT: If -- if you don't mind, you being an
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Austin - direct (Killen)

41

attorney of léng stand and so forth, you underétand I
don't know énything about the cases when I get up here.

MR. KILLEN: Yes, sir.

THE COURT: He can testify to anything, but if you
would just briefly tell me what his main areas of concern
are, then- I can follow the testimony, ybu_know, a little
better because he could be talking about what happened to
him in grade school. That won't matter. |

THE WITNESS: Yeah.

MR. KILLEN: Yes,isir.

Briefly,-Your Honor, he has -- he has alleged in his

PCR application that he received ineffective assistance of

counsel from Ms.'Lipson, and as a result of that, that his

guilty plea to the involun--- or to the manslaughter
charge was not knowingly and voluntarily given. He also
put in there his application -~ subject matter personal
jurisdiction. I told him that's not something we can go
forward on, so we're goiné to abandon that.

THE COURT: All right. So, basically, he says his
attorney didn't explain to him the'consequences of his
plea? |

| MR. KILLEN: Yes, sir, that sort of thing.
THE COURT: .Okay. All right. Go ahead.

DIRECT EXAMINATION:
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Austin - direct (Killen)

BY MR. KILLEN:

0 Mr. Austin, you recall.the events of, I fhink it‘s
January 5th, 20127 |

A Yes.

0 What happened that day?

A (There was no response).
Q You're going to have to speék up so everybbdy can
hear ybu.
A I was sentenced to 18 yearS'to the Depértment of

Corrections, the South Carolina Department of Corrections,

- for voluntary manslaughter.

0 The original charge was what?

A The original charge was murder.

Q And it was reduced to voluntafy‘manslaughtér?
A Xeah. |

Q And you received 18 years?

A Yes.

THE COURT: How about tell Mr. Dye --
- (complies.) .
There you go.

BY MR. KILLEN:

Q You pled guilty that day on the advice of your
attorney?
A - Yeah.

Q And your attorney was Ms. Lipson?
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Austin - direct (Killen)
6
A Right.
Q She was with the Public Defender's Office in Richland
County?

A Correct.

Q Before you pled guilty['had you talked about your
case with Ms . Lipsbn? '

A We talked. Yeah, we talked about it.

Q Where were you? Were you out of jail or in jail

Aduring that time?

A I was -- I was incarcerated.
Q So you never got out on bond?
A I never -- I never had a bond. I asked them for —--

to take me up for a bond. She told me that I wouldn’t be
able to get a bond, but my codefendants had got a bond.
But I had stayed in the county two years and never

received a bond.

Q Okay. All right. So Ms. Lipson would come to the

Richland County jail to speak with you about the case?

A Yeah. The number of times that she did, yes.

Q Well, how many times did she do it?

A Probably four to five.

Q Four? |

A About four to five out of the two years that I was
there.

Q Four or five?
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Austin - direct (Killen)

= @

=
A Yeah.

Q Okay. And each time she woﬁld come, how long would
she‘speﬁd with youé

A I'd say about at least 20, 20 minutes, 25 minutes.

0 'Twenty to 25 minutes?

A Yeah.

o) Each time?

A Uh~huh.

o Yes. Was it sometimes more than that, sometimes less

"or was that an average?

A The more -- the more -- when she cane, when ‘she
brought me my:motion of discovery and went over my motion
of discovery. She probably étayed about 45 minutes.

Q- The first time you saw her, did you have your -- was
it when she came to discuss the discovery informétioh with

you?

- A - No.- The first time I saw her was when she came to

let me know that she was my attorney.

i

Q -Okay. .Eventually she came and showed you the

discovery material?

A Yeah.
Q And what -- do you remember what that consisted of?
A No.

Wéé it-papers?

Yeah.
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Austin - direct (Killen)

8
Q Stuff like that?
A Case.
Q  All right. When she brought the discovery material
Qith her, how many -- how long was she with you on that
visit?
A Probably for about an hour.beCause the -- my motion
of discovery is very thick.
_Q It was a -- it was a lot of papers?
A Yeah, a lot of papers.
Q Okay. And at that time,vyou were still -~ you were
still-—— you were still facing a murder charge; is that
right?
A Right.
Q Okay. At any time while you were in the jail, did
she discuss with you plea negotiations with the
Solicitér's Office?
A Not until like a couple weeks before, before I pled
guilty. |
0 Was that at the jail, or was that here in the garage-
downstairs?
A That was -- that was at the jail the first time.
Q All right. And that was the first time you had heard
about a possible -- a possible deal -~
A Yeah.

0 -- where the charge would be dropped?
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Austin ~‘direct'(Killen)

9
A Yeah.
' Q Okay. How long did_she méet with you én that
occasion? |
A Fifteen minutes.
0 Fifteen minutes?
A Yeah.
Q ;ll right. Did you fully understand what was going
on as a result of that meeting?
A Not exactly.
0 What grade did you finish?
A I finished ninth.
Q You read pretty good?
A So —-- I was in -- I was -- I was always learning
élower_ﬁhan the others in school so...
0 You've been tréated for mentél illness in the bast?
A Yeah.
0 " What kind of mental illness?
A ADHD, that's about it.
0  So when qu Lipson left the jail fhe,day‘that she
discussed with you the possible plea, "did you understand
what wés going on? |
A No. I asked her to céll my mother beéause it's kind

of hard for me to comprehend, so when my mother kind of

like breaks it down for me, I can -- I can get a better

understanding.
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Austin - direct (Killen)

A7

10
0 All right. Did you talk to your mother aftér that?
A No, because she -- she works for the State. You
know, she is constantly busy. |
Q Were you eventually brought over here to this
courthouse for a possible trial? Was there a -- was there
a day when it came to a head, is that January 5th?
A Yeah. When I was in'bond»df this courthouse; I was
told that my plea would not go down any further. If I
didn't take the plea, I would be going to trial.
0 Okay. Ms. Lipson passed that on to you?
A Yeah.
Q Okay. Did you want to go to trial?
A Yes. |
0) Why?
A Because I feel like they didn't have substantial
evidence against me. Now, I didn't do the crime that I've
been sentenced for.
Q Did you convey that all to Ms. Lipson?
A Huh?
Q Did you tell Ms. Lipson that, what you just said? -
A Yeah.
Q Okay. And it was still her advice that you take this
deal?
A Yeah.

0 Okay. The day that you pled guilty and she met with
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Austin — direct (Killen)
: 11
you downstairs, how long was that meeting?
A About 20 minutes.
0 So how much time total did you have to discuss this

possible deal to which you would receive substantial jail
time?
A Not long at all because when she came to the county

jail and explained-to me what Ms. Garfiéld and the family

was requesting, I was —-- I was kind_of startled becéuse
she —-- she was my attorney at the time.
I wouldn't -~ I didn't think that my attorney would

come at me the way that she did with the plea that

Ms. Garfield -- Darlene [sic] Garfield, the solicitor and

the family -~ victim's family had agreed to.
Q Did you feel as if you were getting pushed into this

or shoved into this guilty plea?

A Correct, vyes.

0 By youf.attorney?

A Yes.

Q Okay. Were you confident that she had prepared in an

adequate manner, was ready to go to trial-?
A No.

Q Why did you feel that way?

A Because she was ready to -- I mean, she was actually

getting ready to -- she was in the process of switching

jobs .




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Austin - direct (Killen)

49

12
Q Who, Ms. Lipson?
A Ms. Lipson.
Q What do you mean by that, she was switching jobs?
A The day of the -- the day of -- my sentencing day was
exactly her last day of being a public defender to go
to ~- you know, the new jbb where she is at now.
0 What's the significance of that?
A Excuse me?
Q What does that mean to.you, that that was her last
day on the job?
A I felt like I was pushed into a plea, and if -- I
feel like if it wasn't —-- if she was still working for the
~public defender, we could have gone to trial. She -- she
could have done better.
Q Did you freely and voluntarily plead guilty that day,
Mr. Austin?
A I was confused, so I mean, I felt like I was being
pushed to take that plea,-so I took it.
Q Did you feel like you had to plead guilty because you

didn't have confidence in your attorney?

A Right.

Q You've seen the transcript when you pled guilty on
January 5th, didn't you?

A Yeah.

Q You understand what that i1s? That's a verbatim
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' 13
transcript of what was said in the court that day?
A Yes.
o You know that the judge asked you were you satisfied

with Ms. Lipson, don't you?

A Yes. ' _

Q All right. . Why did you tell the judge that day you
were satisfied wiﬁh Ms. Lipson if you feel like Ms. Lipson
didn't iepresent you adequately?

A Because I didn't want them -- I didn't want to handle
the situation at that time, but then I was pushed into --
I was pushed into taking this plea by her and Ms. Darlene
Gaffield because I was sentenced. I was getting ready to
be seéntenced for a crime that I didn't do, I didh't
commit. I wasn't really capable of iust taking the plea
offer, ready to go to trial, | |

Q' If you khéw today/ Mr; Austin, what you know -- ifv

you knew then whatvyou’know today, would you have pled

guilty on January 5th, 20127

A No.

Q Do you feel like you know more about it now.than you
did then?

A Yes.

Qv" What, have you educated yourself on it?

A Just -- just-by.reading'my case over and over trying,

trying to comprehénd, you know, what I can comprehénd.' I
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wouldn't have taken the plea back then. -

A To give me a chance to prove that I was -- I was

being misled into a plea.

Q You want a new trial?
A Yeah.
Q Now, I've got a couple more questions, Mr. Austin,

were you prescribed'some medication for your mental

illness, your psychological condition?

A Yes.
| What kind of medication?
Zoloft.
And that's for your psychological condition?
Yeah.
Q Prescribed by a doctor?:
A Yes.
Q Were you on Zoloft the day that you pled guilty?
A Yes. I took it that morning before I left the

.holding cell.

Q Did they give it to you at the jail, the nurse out
there? |

A Yeah.

Q The nurse was administering that to you on a daily

basis out there?

A Yeah.

'Q What are you asking Judge Kinard to do for you today?
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15
Q On January 5th,‘2012, you had taken Zoloft?
A Yeah. - )
Q . Do you think that affected your ability to analyze
the situation that'day?
-A. Yes. |
‘Q - Well, again( you told tﬁe juége.tﬁat day'ybu weren't

on prescription drugs?

A Yes. .

0 -Why.did you tell the judge that when»you were on
Zoloft?

A Because I was -- at the time, I was confused of --

being on medication and being pushed into a plea that I

wasn‘tucénfident in going to.

MR. KILLEN: Ali fight. Thank you, Mr. Austin.
That's all I havé»right now. Answer any questions the
Attorney General has for you. Okay.

CROSS-EXAMINATION:

BY MR. CORNEY:

Q Mr. Austin, YOur attorney touched on it a couple of

‘times before, but you have seen the plea transcript from

the day you entered your guilty plea, correct?

A Corréct.

Q' ‘Okay. in there, right out of the gate, the very
first thing in there, the solicitor says we're entefing

this -- Mr. Austin is entering this plea today puréuant to
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16
State negotiations for 18 years, correct?
A Right.
0 So right from the very outset of the plea hearing, at

least you knew if you pled guilty that day, you were
getting 18 years in prison, cofrect?

A Nb, because at the same time -- like I just got
through explaining, I'm on a daily basis of taking Zoloft.
So at that time, I mean, if I was out of —-- I don't know
if I was misunderstanding or understanding what I was --
what I was negotiating, but I was trying to get an

understanding, but by the time I was getting sentenced and

it was practically still too late because I was still on

medication.

QO ~ Okay. It's because you were on that medication, you

didn't understand what was going on that day?

A Right. I was trying to act like I was understanding,

but I waén't fully capable of understanding what was going
on.

Q Okay. Well, when the Court said, "Are you aware of
any physical, émotional or nervous problems that might

keep you from understanding what you're doing here today?"

You said, "No, ma'am", correct?
A Corréct.
Q You were under oath that day when you went before

Judge Benjamin entering your plea?
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A Sir?

Q You were under oath that day when you went in front

of Judge Benjamin to enter your plea, correct?

A Yeah.

Q Okay. So you swore to the truth of everything you

were answering the judge that day, correct?

A Yeah.

Q All right. And you are

guilty of this crime,

correct?
A No.
Q You're not. You told Judge Benjamin that day you

were guilty, didn;t you?
A Yeah, I did. But I was
the medication Zoloft.

0 Okay. So the Zoloft is

couldn't understand anything

A I mean, it doesn't make

down, it's. a down appeal.

-- like I said, I was under

what -- made it so you

that was going on that day?

me steady. You know, it's a

Q Okay. So when Judge Benjamin.asked'you on page 17 of
that line —-- of the transcript, "You've beén abéolutely
truthful in each and every answer that you've given." You

said, "Yes, ma'am."

That was a lie?

A I mean, yes. It is a lie but, yoﬁ know. .
0 "Yes,. it was", is that your answer?-
A At the time, I was under medication.

I was getting
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ready to get sentenced. My life, my freedom, was getting

ready to be taken away from me.

Q Okay.
A I still wasn't understanding.
Q All right. - And you did tell Judge Benjamin you were

satisfied with Ms. Lipson's representation of you,

correct?
A Because I forced -- I felt like I was forced into
taking a plea instead of -- instead of going to trial.

That's the way I wanted to go.

Q There's just -- you wanted to go to trial, but this
plea transcript of roughly 26 -~ or 25 pages saying that
you want to plead guilty, that's -- this doesn't count for

anything. You want to go to trial?

A I mean, yes, I wanted to go to trial.

Q And you understand today, just to make sure the
record is clear, if you were to be granted relief and you
go back on the original indictment, you'll 'be facing a |
murder charge up to which -- on which you would be facing
a life sentence, correct?

A Yes, I fully understand that.

Q And you understand'the State is not in any way bound
to offer you another plea deal? They might take-you to
trial on another charge?

A I understand that.
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MR. CORNEY: That's all the questions I have, Your

Honor.

MR. KILLEN: Nothiﬁg.further, Judge.

THE COURT: Ybu can step down.

MR. KILLEN: Judge, that's the applicant's éase.

THE COURT: Okay.

MR. CORNEY: Your Honor, the State would call
Ms. Renee Lipson, ‘please. |

RENEE LIPSON, after being duly sworn,

testified as follbws:
| THE CLERK: Have a seat iq the witness box. State
your full name for the record, please.

THE WITNESS: Yes, ma'am. |

Renee Anastasia Lipéon.

DIRECT EXAMINATION:

BY MR. CORNEY:

" Q Ms. Lipson, do you recall your representation of

Mr. Austin on the underlying charges?
A Yes, sir. -
Q And you've been in the courtroom this morning and

heard his testimony, correct?

.\ Yes, sir.

Q - Okay. Do you recall how you became involved in
Mr. Austin's case?

A Yes, sir, that's December 10th of 2009.
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—
Q And that was in your capacity as an assistant §ublic
defender for Richland County?
A Yes, sir.
Q Have you had the opportunity to review your file and

the transcript of the plea before coming to court today?
A Yes, sir.

0 | Do you recall meeting with Mr. Austin to discuss the
charges that he was facing?

A Oh yes, sir.

Q All right. During those meetings, were you able to
review the indictments with him that he was facing, the
potential sentences, his constitutional rights, those

underlying things with his charges?

A ~Yes, sir.
Q At any point during those discussions, did you have a
feeling that Mr. Austin had a -- anything -- problems

understanding your discussions or participate in those
discuésions?
A No, sir, I did -- it did come td my attention that
he did have some mental health or mental retardationA
issues.

THE COURT: How about slow it down.

THE WITNESS: Sorry.

THE COURT: I know you're all excited.

THE WITNESS: Sorry.
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ItAdid»come to my attention he had some mental
retardation issues and some possible mental health issues.

We subpoenaed school records, and we also had him

evaluated by the Department of Disabilities and Special

Needs and everything came back as competent and able to go
forward.

BY MR. CORNEY:

Q . Okay. And in your discussions with him and knowing
that kind of -- his mental health background --

A Uh-huh. |

Q -— did you tail your Conversations:to him with that
knowledge, kind :of.talk through things more extensively

with him?

A I don't know if I consciously did that, but I know

tﬁat I spoke to him on numerous occasions. I never felf
that tﬁere was a misunderstanding. If he did ask for
clarification, I'm sure that I_did clarify.

Q So in your discuésions, you were of the opinion that

he understobd what you were talking about?

A Oh yes, sir.

0 And do you remember receiving discovery files in this
case?

A Yes, sir.

Q And did you have the opportunity to review that with

Mr. Austin?
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A. Yes, sir, and I believe that I also gave him a copy
of it, as well, that he kept at thé jail for guite a
while.

Q And again, in reviewing that file, did he seem to
understand everything'what was contained in there and what
implications those had on his case?

A . .Yes, sir.

Q Based on your discussions with Mr. Austin and your
review of the discovery and whatever independent
investigation you did, were you able to start to develop a
theory of the State's ability to prove his guilt beyond a
reasonable doubt in the trial?

A Yes, sir. I believe that the State did have some
issues with their case, but I did believe that they --
they would have had a likelihood of getting a guilty
verdict.

0 Were you able to discuss those potential triable
issues with Mr. Austin?

A I believe so. Honestly, looking at my notes, going.
to trial was never an issue with Mr. Austin, according to
my notes. It was -- it was always a potential plea. It

was always a probable plea.

Q And do’ you recall entering plea negotiations with the
State?
A Yes, sir.
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Q All riget. And do yog recall the Outcome of those
plea negotiations? | |
A | Yes, sif. When I was getting ready to leave the
Publie Defender's Offiee, I ggt in contact With
Ms. Garfield a few weeks before that.

She originally didfgive me an offer of voluntary for

20 to 30 years. I brought that to Mr. Austin at the jail

- on December 21lst of 2011 and he turned that:down[ but he

did say that -he would take 15 years'vioient.

So I thengcame backvto the office and got in contact .
witH Ms.AGarfield. She contacted the victim's family, and
they wanted him to do 15 years day for day. So when we
did the math, that totaled the 18 years.

‘We then brought Mr. Austin beek over to the
courthouse on January 3rd se that”I‘could meet with him in
holding and discuss this offer with him,lbecauSe 18 was
obviously net what we had discussed since we previously
discuSsed.15. We discussed it -in hOIdihg for qqite a bit,
and he then accepted the 18-year negotiated plea. He was
brought back over on the 5th to go'forward with that.
fo) In hie discuseions,'did Mr. Auétin ever display to
you a misunderstanding ot any. confusion as to what the

plea negotiations were?

A No, sir.

.0 And when you entered court on January 5th with
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Mr. Austin for him>to enter a guilty plea, did he at any
time indicate to you that he was confused or didn't
understand what was going on?

A No, sir.

0 Okay. Did you have any reason to believé fﬁat the
medication he was on at that point in time or anything had
affected his ability to understand the plea? »

A No, sir. I don't -—- I don't believe that I knew that
he was on medication at the time.

Q I'm sorry. You said you didn't have indication that
he was on medication at the time? |

A No, sir.

0 Did he seem coherent and able to understand what was

going on during the plea hearing?

A Yes, sir.

MR. CORNEY: That's all the questions I have, Your

Honor. Thank you.

CROSS~-EXAMINATION:

BY MR. KILLEN:

Q  Ms. Lipson, how many times did you meet with

Mr. Austin before the -- before the plea deal?

A According to my notes; I -can do a guick count: One,;
two, three, four, five, seven, eight-—— my notes say 12.
Q = Twelve times?

A Yes; yes, sir.
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Q Okay. Do your notes say how long you met with him
each time?
A No, sir. I do know that some of them were brief, but
I don't keep notes as to the amount of time.
Q So you wouldn't be able to contradict what Mr. Austin
.said about 20 minutes per?
A No., I think that sounds about right with é couple of

longer ones when we went through the discovery and things

like that, but I would say probably, that's probably about

right.
Q " You believe that's.adequate for a murder. charge?
A Each time saw him, I would go in. If I didn't have

any more information for him, I would just tell him. He
was —-—- he was content to just sit and get some time. I

would ask him if there were any further questions to go

forward with. If he said no. I moved forward.

Q V'VHave you reviewea the transcript of the guilty plea?
A Yes, sir.

Q At one point in there on page 20, yoﬁ say something

to the effect of, "There were some issues with this éése

that we could have brought out at-trial."

A Yes.
Q  What were those iSsues?
A I bélieve that Ms. Garfield actually. brought them up,

as well: The fact that the victim had two guns on him
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himself. Although there was that, there was the fact that
he was speeding through the neighborhood. There were some
character issues that we could have brought forward with

the victim, I believe.

Q Did you discuss with -- those issues with Mr. Austin?
A I believe so.

Q " But you're not sure?

A I know -- I mean, I know we discussed the fact that
the victim had two guns on him. I mean, that was a major
issue.

Q Did you -- considering that. the victim had thAguns

on him, did you discuss with Mr. Austin the changes in the
law with regards to self-defense?

A I don't know if I -- I don't know. I'm sorry. I

can't answer that.

Q Okay. Did you speak with witnesses?

A | My private ipvestigator did, spoke with some.

Q Do you know how many,witnesses you spoke with?

A I know —-- he didn't épeak with the actual witnesses

in the file. It was witnesses that Mr. Austin had brought
forward for a possible defense, and it did not work out.
The investigator did not give me a written report. -1 did

not ask for one.

Q But you spoke with the investigator?

A Yes, sir.




64

10

11

12
13

14

15 =

16

17

18

19
20
21

22

23

24

25

Lipson - Cross (Killen) .
27

0 ‘Did -- did your -- did either you or your
investigator speak with the individual ‘that's identified
in the warrant as being the photo lineup, the individual

identified in -the photo lineup?

A No, sir.

Q You did not épeakbté that individual?. 

A | No, sir.

0 You didn:t think that was something you should have
looked into giveﬂ that that's how —-- that's what led to

the arrest of Mr. Austin?

A No, sir.- We'investigated more so -- another thing
that Mr. Austin had.brought forward is —- ilmean,.that
would have been something if we Qanted to go to tfial
thaﬁ, obviously, we could have'looked into.

Q - Did you feel, Ms. Lipson, as if you were prepared to

go to trial had they called it for trial that day?.

A ~Had they called it for trial that day, no, sifﬁ
:because it was -~ afﬁer.my conversatioﬁé with Mf{ Auétin,
this was -- this wés'never a trial.
Q Why did they’bring him bvér from the jail to here

. that day? ‘
A For his pléa;

"0 Oh, okay. So at that point, you had already

consummated it?

A Yes.
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Q But I thought you testified that you went and talked
with him about the 15 versus 18 and all that the day that
he was here. |

A 'We did.that on January 3rd. They brought him over so

that I didn't have to go to the jail, and they brought him

back»qn the 5th. He accepted the plea on the 3rd, and

then they brought him back on the 5th for the actual plea.
MR. KILLEN: I understand. All right. That's all I
have right now, Solicitor.
Thank you, Ms. Lipson.
MR. CORNEY: Briefly, Your Honor.

REDIRECT EXAMINATION:

BY MR. CORNEY:
Q Ms. Lipson, was Mr. Austin's cése scheduled fér trial
at the time he pled guilty?
A - No.
Q Fair to say, that there would have been more
investigation and preparation done had he decided at that
point in time that he did want to go to trial?
A Absolutely.

MR. CORNEY: That's all the questions I have.

» MR. KILLEN: Nothing from me, Judge.

THE COURT: Just one thing was mentioned about the

AppliCant. What's this about you were changing jobs? You

went from the Public Defender's Office to Ambassador of
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England or something?
THE WITNESS: Yes, sir. I was leaving the Public

Defender's Office, and_this was one of the cases that I

‘was ‘hoping that we could get solwved because I thought this

could come to an amicable résolutiOn as opposed to it
having to start all over with a new public defender.

So I got in contact with the solicitor who I was on

© good terms with and said, "I'm going to be leaving the

job. Is this something that we could poténtially move

‘before I leave?" That's why we worked on getting it done

then. It wasn't a rush that I not —- had this not been
resolved, i£ just would*ﬁave gone —-— would;have,ﬁéen
resigned to énother public defender.

THE COURT: Been reassigned to anofher one.

THE WITNESS: Yes.

THE COURT: And the State couldn't have called it
immediately? |

THE'WiTNESS: Oh, no.

THE COURT: Okay. That's all I have.

MR. KILLEN: I'm sorry, Judge?

THE COURT:. She can step down.

THE WITNESS: Oh.

‘MR. CORNEY: No more witnesses on behalf of the
State. | |

MR. KILLEN: All right. That's it, Your Honor. I
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don't know how you...

THE COURT: You can make a statement if you would
like.

MR. KILLEN: . I would state just for the record, my
client has testified. It's pretty clear that he didn't
enter into‘the guilty plea knowingly and voluntarily.

He had trouble with the preparation or his -- lack
thereof on the part of his trial attorney. He also
indicated that he was on Zoloft that day when he
testified.;

I think counsel admitted that he had some mental
illness and-mental retardation issues. When you couple
all of that, put all that stuff together, you get an

involuntary guilty plea. I would -ask, Your Honor, to

grant the application at this time.

MR. CORNEY: Your Honor, the State would rest on the

testimony that's presented and the thorough plea hearing
that Judge Benjamin did.

THE COURT: Yeah. I read the 25-page transcript
pretty thorough. It was a negotiated plea. It was in his
best interest té accept it.

He had two weapons, neither one of them were‘in the
victim's hand. The victim was shot six times in the back.
Even with self-defense, it's almost impossible to get

self-defense when somebody is shot six times in the back.
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The only thing is about Zoloft, but there's no
indication that it impacted his ability to understand. In
addition, the attorney met with him 12 times.

He basically got what he asked for, negotiated down

to 15 years; 18, 85 percent comes out to about 15, which

is pretty good under the facts of this.éase,.especially
with his prior record which wasn't-substéntial, but he did
have burglaries, criminal deesticlviolencé, and all kinds
of stuff in the background.‘ |
' I see no reason to set it éside. In fact; I feel
like it's in his best interest to deny hisAapplication{
He has, of course -- can‘éppeal, It will be in the order.
You can discuss it with him about his appeliate rights and’
so férth,

MR. KILLEN: I wili,_Youf Honor. Thank you.

THE COURT: All right. |

MR. CORNEY: I'll draft arpréposed order, Your honor.
Thank you very much; | | | |

(Whereupon, the proceedings were concluded.)
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This matter comes before the Court by way of an Applrcatlon for Post- Con&g—_&on &hepo_. ‘
filed March 2, 2012, An evrdentrary hearing into the matter was convened og Mel\;day,
December 3, 2012, at the Richland County Courthouse. The Applrcant was present at the .
hearin‘g with counsel, Patri‘ck' Killen, Esquire. The Respondent was represented by Robert D.

Corney of the South Carolina Attorney General‘s Office.

At the hearing, Applicant te'stifier_l on his own behalf. Also testifjing‘was Appl_lcant’s
forrner plea attorney, Renee Lipson, Esquire (hereafter “counsel”). This Court also had before it
a copy of the transcript of the proeeedings against Applicant, the records of the Richland County
Clerk of Court, and Applicant's records from the South Carolina Department of Corrections.

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Richland County
Clerk of Court, Apphcant was true bill indicted at the June 2010 term of the Richland County
Grand Jury for Murder (2010-GS-40- .L2260) He was represented by Rence Lrpson Esquire, on
the charge. On January 3, 2012, Applicant appeared before the Honorable DeAndrea Benjamin
where he pled guilty to the lesser included Voluntary Manslaughter pursuant to a negotiated plea
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offer. with the state. Judge Benjamin accepted the negotiations, imposing the agreed upon
eighteen (18) year term of imprisonment. Applicant did not appeal the plea or sentence.
In the current application for post-conviction relief, the Applicant alleges he is being held

in custody unlawfully for the following reasons:

9. Siate ccncis.:l.y the gr?unds on which you base your allegazion that you are being held in custody Linlawfu.lly:
@) ~ apwoluatary feuildy Flea
. / .. oy -
) _Theffrihve osziytance o (" Caunsed

. / R S U e F AN S K cnt
() Lack - Gubiegd i ~—pd wee irnoyal Gupiidienon

10, State concisely and in the same order the facls which support exch of the grounds se: out {n (9):
(a)
t)
(c)

s

FINDINGS OF FACT AND CONCLUSION-S OF LAW

This Court has had the opportunity to rev.iew the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the oppormmt); to
observe the witnesses presented at the hearing, closely pass upbn their cr.edibility and weigh their
teétimony accordingly. Set forth below are the relevant findings. of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-2’.l-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286°S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance ofcounsel is alleged as a ground for relief, the Applicant must -

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334

S.E:2d 813 (1985).
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The proper measure of performance is whether the attorney provided representation
within the range ofvcompétence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334.S.E.2d 813 (1§85). The Applicant must

i ' : overcome this presumption fo receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
- (1989).
Courts use a two-pronged test in evaluating allégations of ineffective assistance of

counsel. First, the Applicant must prove that counsel's performance was deficient. Under this

prong, attorney performance is measured by its “"reasonableness under professional norms.”

Cherry, 300 S.C. at 117, 385-S.E.2d at 625 (citing Strickiand). Second, counsel's deficient
' performance must have prejudiced the Ap.plicant. such that -"there isa reasonabl.e'probability that,
but for counsel's unprofessional errors, the result of the proceédi‘ng would have béen different.”
~ Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant
must show that there is a reasonable proba.bility that, but for counsel's alleged errors, he would .
not have pled guiity and would hav;: insisted on g&ing fo trial. Hill v. Lockhart, 474 U.S. 52, 106.
. S.Ct. 366, 88 L:_Ed_. 2d 203 (1985).
| ~ Involuntary Guilty Plea
Applicant alleges his guilty plea was entered unintelligently and involuntarily due to, :at
least in part, c;unsel’s ineffective representation. Appliéant also alleged he was “confused” -
during-the plea due to the medication he was on at the time, which | tendered his plea
unintelligently er;tered. | |
Applicant testified he pled guilty on the advice of his dlefe‘nse attorney at the time,
Assistant Public Defénder Renee Lipson. He said counsel rﬁet with him to discuss the charge-
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roughly four (4) or five (5) times for twenty (20) to twenty-five (25) minutes each time.
Applicant said ﬁe was never released on bond pribr to the plea, so the maj'ority of their fneetingé
were at the jail. Applicgnt went on to say counsel brought and reviewed the evidence contained
in the discovery file during one meeting which lasted about an hour, but said ﬁe did not recall the
exact items in the file because t-he file was “very thick”. Applicant testified counsel-discissed
plea r{egotiations and the resulting plea offers extended by the state a couple of Wweeks prior to

the entry of his plea, which included the murder charge being dropped to voluntary

manslaughter. Applicant said from the time the plea offer was extended until he pled, he was

unable to discuss it with his mother and didn’t exactly understand what it meant as he only has a

ninth grade education. He also noted - he suffers from Attention Deficit and Hyperactivity
Disorder (ADHD), which he received treatment for earlier in his life.
Applicant went on to say on the day of his plea, counsel approached him with the plea

offer for an eighteen (18) year sentence for'Voluntary Manslaughter, at which time he was told if

he didn’t enter.the plea his case would be called to trial. Applicant stated he wanted to go to trial,

which he told counsel, because he didn’t believe the state. had strong evidence against him.

Applicant testified he felt like .he was being pushed into pleading guilty and was “confused” at

the time -of *his plea as he had been given Zoloft by the Department of Corrections. Applicant

finished by saying he felt counsel was pushing him to plead guilty because it was her last day as
a public defender.

On cross-examination, Applicant readily admitted the plea transcript reflects he told the
court 'hc was not on-any prescribtion drugs at the time of the plea, he was entering the plea freely
and voluntarily, he was completely s:;tisﬁed with counsel’s representation and he was fully
aware of the plea he was e;,ntering including the negotiations. Applicant denied his actual guilt to
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the charoe desp1te recoomszr he had told the plea judge he was in fact guilty while under oath
at the plea hearing. Apphcant readlly admltted he lied to the plea judge under oath by afﬁrmmo

that his answers had been “absolutely truthful” as he had actually lied in sev_eral answers to the

court.

Counsel testified she recalled Applicant’s case and had reviewed her defense file in the- |

matter prior to the PCR hearing. She stated she took over Applicant’s appointment December 10,

2009, in her capacity as an Assistant Public Defender for Richland County at the time. Counsel
said Applicant did have some mental retardation i'ssues'shé became aware of early on in her
represéntation, but stated she investigated that issue by subpoenaing Applicant’s school records

and ultimately having Applicant mentally evaluated: Counsel noted the évaluation found

~Applicant fully competent. Counsel said she met with Applicant roughly twelve (12) times,

during which she was able to review the charge set forth in the indictment, the potential

sentences, Applicant’s constitutional rights and the entirety of the discovery file with Applican’i.
¢

She explicitly testified Applicant never seemed to have any problems comprehending‘or‘

participating in those conversations. Counsel said from.the outset of her - representation,
Applicant wantéd to pled guilty and ne{/er made any indigation theréafter that he wanted to
challenge the charge at trial.

Regarding plea negotiations, coii}lsel .testified she éntered into plea nggotiations. on
k\pplicant’s behalf and was first able to obtain an offer from the state for Voluntary
Manslaugbter for twenty (20) to thirty (30) years impris'o'nmént. When Feviéwin_g' th‘at offer with
Applicant, éounsel éaid, : Appligant stated he would accept a plea offer for Voluntéry
Manélaughter fora fiftet;ri (15) y;gr sentence if e.xtended by the state. Couqsel 'went on to say the
victim’s family wanted Applicant to sér\;e fifteen (15) ye.ar_s “day-for-day”, so th_e; state offered
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Applicant a Voluntary Manslaughter plea for an eighteen (18) year sentence under which he
would serve Toughly fifteen (15) years before being parole eligible after 85% service. Counsel
said Applicant accepted this plea offer after she presented and explained it to him. Counsel stated

on the day of the plea, Applicant never indicated he was on any type of medication and did not

seem confused. Rather, counsel said, Applicant seemed fully coherent and able to understand the

nature of the plea hearing. -

On cross-examination, counsel testified Applicant was “content” to serve time prior to
the plea rather than being released on bdnd, so he could start to satisfy some of the sentence to
~ come. Counsel x;oted there were some ;;otenfial'issues that could have been raised at trial
regarding victim’s possession of firearms at the time of the shooting, but said she and Applicant
discussed that issue in their meetings. She -also stated her private investigator was able to
interview several g;otential witnesses requested by Applicant, but that none of those Qitnesses
would have been very beneficial to Applicant’s case so she didn’t request a written r@éon of their
interviev&;s. Counsel said she was not fully prepared for tl_]_e matter to be called to trial the day of
the plea, t;ut noted on re-direct examination that Applicant’s case was not yet set for trial and
there were additional preparations for trial she would have underiaken had Applicant decided not
to plead guilty that day.

After a thorough review of the record and the testimony presented at the evidentiary
hearing, this Court finds Applicant has failed to carry his bufden in proving counsel was
i;wffective. As a preliminary note, this Court finds counsel’s testimony to be very credible, while
con;/crsely finding Applicant’s testimony to be not credible.

First, the plea hearing transcript -introduced as part of the record in- this matter is
extremely thorough and clear in advising Applicant of his rights,. the nature of the charge, the
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potential consequences carried by the charge, the negotiations entered into by the state, and other

relevant matters pertaining to the plea. Applicant provided a brief review of his mental health

~ status, at no time advising the plea judge of the alleged medication he is taking or his 'inabih'ty to

: Qompréhend the nature of the proceedings. Applicant went on to readily admit his guilt to the

charges to the plea judge and explicitly set forth his satisfaction with counsel’s representation of

him in the matter. This Court can see no portion of the plea which fails to meet the requirements

for an intelligent and voluntary plea as set forth in Boykin v. Alabama, 395 U.S. 238, 89 S.Ct.

1709 (1969).

Further, Appﬁcan_t has fa‘iled to establish how counsel’s performance was deficient in any
way or how such inefféctiv::ness improperly'induéed Applicant’s decision to plead guilty. “A
defendant who enters a piea on the advice of counsel may only attack the voluntary and
intelligent character of a pleaﬂv by show.'mg that counsel’s representation fell below an objective
standard of réasonableness and that there is a reasonable probability that, but for counsel’s errors,

(he] would not have pled guilty but would have insisted on going to trial.” Roscoe v. State, 345

S.C. 16, 20, 546 S.E.2d 417, 418 (2001). Applicant has failed to convince this Court counsel’s

performance fell below an objective standard of reasonableness in any regard. In fact, the
credible testimony before t-hié Court, in écco'rdance with the record, indicates counsel undertook
thorough and diligent preparations of Applicant’s éase; and sufficiently advised Applicant of all
relevant issues as necessary to allow Applicant to make an informed and voluntary decision
whether to plead cuilty or_procéed to trial..

‘Finally, Applicant has failed to prove that but-for counsel’s alleged errors, he would not ’
have pled but rgt’her gone tc; trial to challenge the charges. The'cr.edible testimény presented at
the PCR hearing reflects Applicapt wanted to plead guilty from the ouiset of counsel’s
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representation and at no point prior to the plea gave any indication that he desired a trial.

Applicant’s tcstimqny to the contrary ig not credible and wﬁolly unsupported by the record.
Therefore, Applicant faﬂ;d to meet his burden and the current request for relief is denied. |
CONCLUSION
Based -on all the foregoing, this Court finds and concludes _£hat the Applicant has not
established any constitutional violations or dépriyations that would require this court to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed

.'\'vith prejudice.

Except as discussed above, this Court finds that the Applicént failed to raise all additional
allegations raised in his application at the hearing and has, thereby, waived them. A waiver is a

voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairwav

Oaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may
be express or implied. "An implied waiver results from acts and conduct of the party against

whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably

inferable." Lyles v. BMIL Inc., 292 S.C. 153, 1538-59, 355‘S.E.2d 282 (Ct. App. 1987). The
Applicant's failure to addiess these issues at the hearing indicates a voluntary and intentional
relinquishment of his right to do so. Thereforé, any and all remaining allegations are denied and
dismissed.

.This Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate

app.ellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

'Applicant has a right to an appellate counsel’s assistance in secking review of the denial of PCR.

" Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review,  PCR
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counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is

directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied-
and dismissed with prejudice; and ‘

2. " The Applicant must be remanded to the custody of the Respondent.
AND IT 1§ SO ORDERED this 5 [ dayof _f).eC—~ 2012

\

7
- J.Edhest Kinoed, Ir. 27
Presiding Judge
Fifth Judicial Circuit

Columbia, South Carolina. . :

AUSTIN Justin #286474 — Order of Dismissal (2012-CP-40-02609)
Page 90f9




o))
[

WITNESSES
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- DOCKET NO. 2010-GS-40-12260
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6.2010

VERDICT

. .THE STATE

JUSTIN ANTWON AUSTIN

ys,

......

Foreperson of Petit Jury
Date:

~

Indictment .moq
" MURDER

SC Code: 16-03-0010
“CDRCode: 0116

F N

ezl

After being fully advised as to my
legal rights, 1 hereby waive presentment
to the Grand Jury.

Defendant

i .
hereby appear in my own proper person and plead

guilty to the within indictment or o

Defendant

- Witness:

CCC.PLS. ANDG.S.

I3
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AICHLAND COUNTY
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STATE OF SOUTH CAROLINA)

'COUNTY OF RICHLAND )

. INDICTMENT

. : o | :
At a Court of General Sessions, convened on JUNE 16, 2010, the Jurors

of Richland County pfresent upon their oath:

MURDER

CDR: 0116 16-03-0010,0020

l
|
|
I
-
.
I
l
|

. That JUSTIN ANTWON AUSTIN did in Richland County, ion. or about
NOVEMBER 24, 2008, willfully, feloniously, and intentionally Kill- the victim,
TAVARES. TUCKER, with malice aforethought, either express or implied, by
means: of GUNSHOT WOUND, and the victim did die as a’ proxumate result *.
thereof on or about NOVEMBER 24, 2009 in Richland County, fin violation of

Sectlon 16-03- 0010 S. C Code of Laws, 1976, as amended.

- ’Against the peace and dignity of the State, and contrary to the statute in

~ such case made and provided.

W, Bad A

-

WARREN B. GIESE" SOLICITOR.

ETSTIFIED TRUE COPY

S ‘JlMA-_ I"lr ‘) '3
2 Ay ,&,W\M -

u LOESGS. -

HLAND COUNTY 7
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAY, SESSIONS
COUNTY OF ' Richland ; '
STATE VS. ) INDICTMENT/CASE#:  2010-GS-40-12260 -
o " Justin Antwon Austin ) AWE  K613844
AKA: ‘ ) Dateof Offense: _11/24/2009
Race: B Sex: M Age: 29 ) S.C.Code § ;_ 16-03-0010
DOB: 09 SS#: ) ) CDR Code #: 01156 .
Address: ] E - ) i
City,State Zip: ¢
DL . SID#: ; SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[] No[]- Hazmat Yes[] No[] :
In disposition of the said indictment comes now the Defendant who was [] CONVICTEDOF or  [XPLEADS.
TO: Vohmtary Manslaughter
in violation of  § 16-3-50 of the S.C. Code of Laws, bearing CDR Code # 0217
(] NON-VIOLENT VIOLENT [JSERIOUS  [XIMOST SERIOUS [JMandatory GPS(CSC  []§17-2545
w/minor 1st or Lewd Act)
The chargeis: [] As lndxctcd. {X]Lesser Included Oﬁ'cnse, {T}Deftndant Waives Presentment to Grand Jury. . (defendant’s initials)
Thepleais:  [JWithout Negotiations or Recornmendation, [X] Negotiated Sentence, [ ] Recommendation by the State.
ATTES 3 27 = -

. GAREELD WOLLY SC Bar# fendant Atmrncy for T SC Bar#
WHEREFORE, ﬂxc-Defer_\dant is commited to ﬁug State Department of Corrections,. D Connty Detentmn Center, .
for a determinate term of l@ days/mombmor [0 underthe Youthful Offender Act not to exceed years
and/or to pay a fine of $ provi upon the service of days/months/years and/or payment
of$ - ; plus costy and assessments as applicable®; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services smndard oondmons of
probation, which are incorporafed by reference.
&CONCURRENT or [[J CONSECUTIVE to sentence on:
Y

The Defendant is to be given credit for time served p to 8.C. Code § 24-13-40 to be calculated and applied
¢ State Department of Comrections. ?.%
[J The Defendant is to be placed on the Ce gistry of d Abuse apd Neglect pursuant to S.C. Code §17-25-135,

Pursaant fo 18 U.S.C Section 9221t Is unlawful for a penion convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transpori,possess,or receive s firearm or ammunition,

SPECIAL CONDITIONS:
DRESTXTUTION [] Deferred [] Def.Walves Hearing [ Ordered  PTUP _
Toal: $ . plus 20% fee: $ days/hours Public Service Employment
Payment Terms: . _ Obtain GED D
(] Set by SCDPPPS : , Attend Voe. Rehab: or Job Corp.
— . i May serve W/E begining .
Recipient: ‘ * Substance Abuse Counseling [
Einar
Fipe: _ Random Drug/Alcohol testing - [
§ 14-1-206 (Assessments 107.5 %) s Fine may be pd. in equal, consecutive weekly/monthly
" §14-1:211(A)(1} (Conv. Surcharge) . $100 $ pmts. of § beginning
§ 14-1-21 l{A)(2) (DUI Surcharge) s100 S , ) N,
§ 5652995 (DUI Assessment) $12 5 $ N pagdto Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 5 Otber: :
Proviso 47.9 (Public Dcf/Prob) $500 s
§ 14-1-212 (Law Enforce. Punding) $25- [ 3 _
g 14-1-213 (Drug Cour: Surcharge) §150 § [ ‘Condition Discharge, § 44-53-450(C) requires
§ 50-21- 1 14(BU1 Breath Test Fee) $50 F3 $350 be paid to the Clerk prior to case disposition
§ 56-5-2942(7) (Vehicle Assessment) $40/ea  § [] Appointed PD or appointed other counsel,
Proviso 90.5 (SCCIA Strcherge) . $ 8 47.12 requires $500 be paxd to Clerk
§ 44-53-450(C) (Conditional Discharge) $350 during probation.
3% to County.. (if paid in instaliments) -8
TOTAL $

' : S N ﬁ’—
" 3 4 Presidin Judgc /f/

Clerk of Court/ Deputty Clerk ¥ A Judge g (Q/ T

Conrt Renortes: ° ;é— Qantannra Natar / \5’ ]; ! o )




