Fntonig Gardon 259795
LT smu A7
L10 oY G Les+

Lonnet 5006, S 295/
| Zf/ /AZ STRIE W Bortond Bord; 19956462597 - ~ 2553

Drar 75, Kitthngs )

Enclosedd Plase Hnd He Oadimal 20hd) T Zz%/z;/m_é

JeaE 70 Lt mishisn 7o van it Judama i T Lirom' 7
(it Al /T Attachment? T am reducsstng P

This totions e ot it e Lot BY Loy of 7his /5/% ,

I ) erd)lq4 OPPISING [awo&ﬁ/ with Sant,

pole: 09013 Ut Hetsd

. RECEIVE])
2 2013

oaks e

'B;BS@ PR 2 A S0 Gourt gt ﬁ@ﬂeﬂs



Sate o Stuth Laatina
Tn The Lowrt of A%%a/s

Aetes! Hom York lom?V
Db &0 s, T Lircin - Lowrd - Jidd 9

late fuse wo, 2013 -Ceod75
Trdittoent Mo, 1995 -6S -6 -89 2849128 500 25 5) 2T 6

Th Stake B ot
/ PECEIVE
ﬂ/) %ﬂ/?/ﬂ( K/Jf/ﬁﬂ ///////ﬁjR;SEp 0 2‘2013 @

Mot reduesting Kave 7 Pt vl 7080708
Judament 1n M Lircunt dovr étm Appeals

Tl Aeoellnts hereby muakes 4 mwhén reouesting fave 7o S
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(1) Aemllant Bled & 10k 29 06),SCLrimp rishityr &0
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(4)  During 4/ Fomes 1wk vant b M w59 //“m'wbﬂ/
Proteeding A2ochunt was inder ¢ “Ladiusivt oridinal Jinsdit
o familV Lourt"! Aussant 79 Si¢ tode #5020 -7- H0(3)(3) (1995, 540P))
dnd Hhe “sshicitor ¥ Sheuld bare resuestdd 1 W #ng That ekl
b Transtored o Lentrad Secstns lwrd Pursitant 70 Sili Lol #v)
5 2o-7-7605(1D(@)(10) (1995, Supt), FN D See #ttackinet B o 1ore

et

() The Aol asserts Pt e chilles (ode of Lawss Sation
Do -7- b5 (1) (1995, 5uPP); Fried dedrme a “LeThid " S fatur
Yeouwiring. at “child C sitees Hars of ax clarde Lth a Lass A
By L1 05D BAmy ondr section 16-1-20) or a £y That o vids
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(1) Mb/a/tj fiz Sereratii 0\71, Poldey doctrine S _
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(3)  Lonlhrt borth U ted States Siheme (nurt decis ity 177

Kent v s, 356 .5, 5%/ (/96s))
(4)  Lond et s P Sectrons 20-7- YOS and Jo-7-7405

(1(4)(6)(10) (1995, 5uPF) . See Attachment A For Dore

- detw) ardument.
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Tn The Court of General Sessions
Sixteenth Judicial Circut

Levminal Case No.:A8-&£5-96-2397, 3849
JB8H0

Motion to vacate Judament $or Lack

S]lmte st South Carslina
County of York

State of South Caralina

-~ ~ O~ ~ p— -~

V. of Jurisdiction Pursuant to 5. C.
Antonio Gordon, Code Ann § 15-327-130
Defendant.

Now Comes tHhe Defendant in the abeve cartioned matter,

respectludly movinag this Honorable Court +o arant a motion vacating
Juddment Pursuant 1o 5.¢. Code Ann $15-37- 120 and SCR. Civ. P Rule

b0 (6)(1). ITn suepart of this motions the Defendant will show unto
this Court the followina

(1) Durina all Hmes relevant 4o the underlyina criminal
Proceeding Defendant, Antonio Gordon, Loas under the "Exclusive
Oriainal Jurisdiction of family Lourt" Pursuant to S.¢C. Code AnnS
2%6-7-460 (R)(3) (1499.5uPP). Tn SuPPort of this moten, Defcnclant
Will rely on the Peading motions or other Parers on Gl in this
Case ) The apPhcable statutorY and case Law, memorandum of Law
that will ke Hled with this Court,

Date ! Antonto bordon 259995
Lo T St 7 337
L0 MoV 9 west
LAeriit s Vi, SC 295 /3
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Aftachnent A

Stade a( “outh Caplina In The (curt a-f' Ceneral Sessiens
Countt of York ! Sixteenth Judicial Circuit

State of Sosuth Carcling, | Criminal Case No, (43-65-96-2547,
) 2€49 ; 2851
Vs ' Memorandum U{:' Law n suprpsrt

! - .
of Motion o v Tucds
Antonio Gorden. , Motion 10 vacale Judgment

k‘(éno}dﬂ fi }

Now Comes the Defendant, Antonio Gordon: in the alowe
caPtioned matter, cesPectfully moving thes Honorable Couit
o Moton Yacatna Sudament of the conviction and Sentence |
ond subomits this Memorandum of Laco in suPPort of The
motion o vacate dudament:

Procedural History

The Defendant was sexteen Years of a%e charsed woith
murder, two Counts of atewmpkd arm rowkery, Crminal LonsPiTacy,
Praseasion of a Pistel under the ate of +oeaty-ener and thiee
Counts Ow[ Rssesaion of a wearon dunng the commiasvon of a weslent
Crime @ July 23,1998, On JulY Lb, 1499, the Defendant Pleaded
Aty as charae. Bn LY 19,1999, the Honorabie John . Haes,
IO Presidina circunt Coort Judde s Sentenced the Defeadant +o
thirtY Years imPrisonment for murder) Bve Vears (merisonment for
the firecirm charees s £rve vears impeison ment for orimimad
Conseiracy charde , and ten vears ‘wierisenment For each
oHempled arm robbery charaes. The Sentences were o eccih
run carrentlN) Loith the eAceehion ofF one ten Year aHempted
arm robbery Sentence; wnich was o run consecabvely to the
FeMaNing <entences . -~ |



‘ Araument

| Defendant move to vacate Judament based uron

Lack of Jurisdichon and aubdect matter Jurisdicton on the
Acounds Hut He childen code of laws section 0-7-bws ()
(1393), htle Delred a "Leahild" slodude reouiring that “Tehild 1"
stXteen years of age charde with a class A, B ¢ or D {elony
ancer Seckion 1e-1-20 0r o Blony Yhat Provides Fr o maximum
of impPriconment of Eilteen Years or moe Moy ke remanded
to the familY court for dispesition of +he Chiarae o the
discretion of e "sehiztiort s uncenshduhional under the

iU th Amerdment Ui s, ConstHution and 5.¢. conshtution Artix 53.

Pursuant +o S.0. Code Ann §15-27-120 andsci.Liv P Rule
Lol Yhe Court mod relieve o Pactl Rom final Suddment, order
or Proceeding fise the Following reasons: “the Judament s void .
TLa Court Lacks Jdurisdickon over o Par ) then i+ Lacks “all
Jurisdichon' Yo adludicate that PariVs riahts, whether
or not Yhe aubldect matter s ProverlV efore 1. hulbo V.
Supervior courti 436 U5, 241478). No Passage of +Hioe can
cender oo Yol Judament valid" and o court may always
Yake cosnizance of a Judament's Vod status wohenever
o metion & relief from Judament is brousnt, The modern
concerton of Personal Junsdiction denerally vefers +o due
Process. A International Shoe o v. Washinaton, a6 ws.
210 (1945). The act of a touct with eSPect Yo a matter
as o which t+ has ne Jurisdichon" are Void Guthrie,
537 Sit2d o+ 313 (2003 ).
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The Defeadant assects Thet because he woere SiAtercn
Years of a9e charaed with a ¢ lass AiB.C or D felony or
charae that Carry Bfteca Vears o more s he. was under the
exclusive ordinal Jurisdiehion of Family (ourt, and that;
General Sessions Jurisdictren are vord., The drovamen of
Defendant's Conclusvon rest uron the efficacy of Sechions
20-7-4% and Zo- 7- 705 oF the South Carshina code
Seehon 2o -7-400, HHed " EXL‘LLSiv'e,OrL‘ji'nal

\) V4 rsz‘J i C;HO»’)
of famﬁ‘l Court ', States !

(A) EAcept as otherws iae Provided herein Lh@;_
FamilY Couct Shall have eiclusive orSinal
Jursdistion and <shall be the Sele fouct Sor
initiating action ¢

(3) Lovcerning any child seventeen Years of age
or over, hiving or found within The Seo8ca Phical
hmike of the Court's Juvfidfaﬁ'cnya\leged
o have vitlated or atemelred 4o Vislate ciny
State oc local law or munie; pal ordinance
Prioc_+6 having become Seventeen Years ofF
age and such Person shall be dealt with under
the Provisions of This chapter relating 5
Cl’)f'dv’fﬂ.

3. €. Code Ann.{ Zo-7-400 (1935 SupP. 1995 ) ( emphas.< added ).
Under the childen's code, the deneral Gess5ions Coury Ordinacy
lacks Jarisdictron over individuals under the ase of seventeen,
with Cectain execrticns. See S.¢. Code. Ann § 20-~7- oos

(5ufP 1998 ), Section 20-7-760s reads in Pecknent Park:

-3



(1) I during the Pendency of @ criminal or 2uasi -
Ceminal charde asainst a child in acircut coart
of This Sfcdes oF s ascertained that the child Was
undec the ase of seventeen Years af the ime of
Commihng the alleded of fense s it (S the dul of
the Ciccwt Court immediatelY 0 Trunster 1he Case
+08ether with all the Parers) docurmentsi and
Festimony connected witth it 1o The Family court
of comPetent Jarmadiction.

() Within thirty davs after the flina of a Petition in
the familt lourt alieding the child has commitred
the offense of murdec or crimnal Sexual conduct s
the Person executbing the Pehh'en may re@uest in
writing that the case be fransterred o The Ceurt
of General sessiona with a views 18 Proceeding
adainst the child as a ceminal rather than a child
Loming within the Purview of this article. The
Judge of the familV Lourt 'S Quthor 2ed o
detecmine this reauest.
Thcrc-fbrc.) ‘:)C_l'l’lf.\ H’wl.f H’\& Dcféndan-i' was under the ase c-‘p
Sveenteen Years and had alleaed o vivlate or attempied 1o viclate
any state or local Taw he was under the edciusive Original
durisdickon of familV Courts and i+ weas the duty o f the'Ciccurt
court!' tmmediakly to transter Hhe cases teacther with all the Parersi
Aocaments) and Tesh mont Connected worth 1 to the family couct
of compelent Jurnsdichon , and ithin thirky davs af e the
'(:\"'\l'hﬁ\ st oo Pehbon In the fanmil Court alleainad Defendunt had
Commited the offense of murder s The Person edecutng Defendant
Showld hawe reduested tn weitina that the case be transfered
o the (ourt of Leveral sessions with aviews +o Proccedins
asainst the defendant us a criminal rother than a child comines
withm Sections 20-7-Uoo(A)(R) and 26-7- 7wos (D) (10). The
Defendant assects that Yhe family Court Judee s authoerized
o deteeming this crauest. 82 FANO Defendants remainin®

Fa subsestion (&) ot the transter of Jurisdiction statule contain
no ade limitahon and 80cciéicallt a PPy e Defendant, tchild”
under Seveenteen Jears of aae charge with Murdet, 26. 7. 7505

,




Charaes i contrzlled under section do-7-7Teo 5 (H)(1o), Section
Yo-7-400 wras net terenld at the hme defendant Plead Sud Iy,

& . Code Annf 20-7-7p08 [5upPe 144R) (emPhasis added). Pusuant
4+ the children's Cede s ™ ToTdhild® 1a defined in Section 2o 705!
. Sevendren 2
rhild means @ Pecson less Yhan cassss Yedrs ot ase .
Cinld® Aees net mean O Recson sitteen vears ot ase
s older whe i Charged with a class Ardycor D feleny
as defined in section ib-1-20 or a felony wohich Provides
foor oo manimum Term of imPrisonment of Srfteen Years
be merE . Howevers o ferson s ckteen vears ¢f age wne
i< Charded with o class A Ric, or D felony as defined
in Section \e-i1-20 or a £2lony whieh Preiides Lor o
madimum Term of more may be remanded 10 Yhe amily
Lourt fir dispesition of the charae ot the discrehen
ot the Yaatraitor .
S, (. Code Mnn € 20-7-bbwog () (5upP. 1448 ). "Tn Kent V. uni ked
ahodes, 283 UL 5: g4l (196e) ) the united States Subreme Court
noted +he fsliowina criteria for determining Lahether dunsdichon
<nould be weawved under the Distnct of celumbia duvenile Act '

(1) The seripusness of the alleaed of fense o the community
Ona whether Protechon of the cemmunctyY véQuires walver.

(2)  whether Yhe alleged offense was commetted in addcess've)
viclents Premediated o woilidul manner.

(2)  whether the alleaed offense weus adainst Persons or against
ProfectYs Srealter wee 8ht being aiven to offenses asainst
Fersons espPeerally s opersonal mndurY resul .

() Tm Prosecutive merit of the complaint, tees s whether there
is evidence uPon Which w Grand Jury may loc exPectedd +o
return an indictment. _

(c)]  The desirabilit of freal and disposilion of the enhre
effense in one Leurt when The duvenile's associates in
the alleded offense are adults wohe will be Charaed with
O LriME s .

(o) The soPhistication and matunty of the Juvenile as deteemined
by censcderation af his heme enyironmental st atrion s
emohonal attitude and Pattern of tivina.

(7))  The record and Previteus hestory of ¥he Juvenilesinduding
Previtus Contacts with the Youth Avd Divisien, other Jaw
endirrement ASencies, Juvenile Cour ks and other Sunsdiction
Pricr Commitments to Juvenile insttutions.,




(2) The Prospects for adecduate Pratectmn c¢fF the Public
and the 1hdihacd ¢f reasonabié rehabihitaben of
the Juventle € vF he ts feund e hale commitied the alleged
affense) by the use of Proceduies; services and foedities
currentY available Yo the Juvendle Loart. d. ot 8b-67-
Covey D, ‘qu S;E:la‘l

The South Carching Supreme Courts i State v,
70 (2000), concluded Hed the fumily Courd may Propeciy consider
the tent factors when determining ohethec Junsdicrion over o
Duvenle should be transfered . £d at NT-1F, 539 §.E.2d at 25-2.

} The Defendant must addess Sectien 2o T lobos (1) (3uPd498),
that defined o ¥ Ledhild Ty Defendant assects that Sectien
2o-7-bos (1) 1s unconstitutionally ambiraulus undel the ESBEsE
(dth Amendment riant 16 due Process of Law and eGual
Dentestion ol ause. fumthanBomscrmmnmusonl and S C. Corshtution
Art T, £ 8, for the following reasons s

(i) Section 20-7-6@05 (i), ViC lates the seferotion ef

Pawer doctring » 01 of much, the lesslature vested
the discretion of transferring oehild” leas than
conenteen Years of age, that have vielated or
o Hempied to wolate any atate or lecal lawe Priof
to havin become Seventeen in the discretion of
the family Court Judge . See Sectvon Zo-~7-1900(A)

(3) (Supe. 1998) 20-7- 05 &) (10) (5uPp. 1998).
he seperation

The discretionany Lonctren ekeph'cn i3 Arouanded 1N T
‘a dectrine Fo which the CourtS must adhere evéen
t stedatory command”. Landdian
b3 E 24 1031 (1980). S, C. Constifution

13( Power 15
in the absence of an exehicy
Trans?. (O V. united statesi
Act =i 1L,
(z)

Qeption Zo-7-bbos (1) Drovides Two Lonstructions
of o tehild™. One beina less than seveenteen

Vears of age i and the secord eacluding sixteen
Year olds who ar charae with a class Al Bcord

felony!!

When a statale faimly and reasonably (s Sublected +o +we
an act crimimal, the ether

(onStruchons: ONe ohiclh waould render




which wiould not) the statute must be consitued Steictly
adainst the Stalde and in faver of the accused. At 429,499
S.E.2d &30, The Cannen of (onstruction CAPress O unius est
erclusio altecius ™ Cholds that, 0 cxPress wwua or incude one
thing imelies the eiclusion of another 1o3r +he alternative
Blacks Lacs Dichonary 02 (7th ed. i499) Gusing Norman
Jb gingers sutherland Statutsry construckion, 547, 23 at 227

( cth ed . 1993) Hod%s v, Rainey: 832 S.£.24 §9%,

(3 ohon Zo-7-bbos (i), Lonf It with unifed States

Sureme Court € Factors outlined 'n Bent v
United; Qlse conflict with Sechon 20- 7- YA (3)
and Section 20-7-7605Ci1N&)(io0); in violation of
due Process under Yhetd+h Amendment;

Therefores under the Rule of lenity and due Process, ¢rimimel

Stotute must be in Defendant's favor. Bofulco v u.s. o0

5, CHDY7( 1950).

(4) sechen 20-7-bk05 (1), is arbitrary déscriminatery
towsard siXteen Year old Defendants charaed weith a
class Ay B C or D felony . See FN@ T 4he
lifelihood ) the "sciverter® et Yo chese on o
Lase by cast basts whech sixteen Year old
he deem £t for the Family Court Protection.,
Viblates the edual Profection clause lecause dll
Rsons sideen Years of age charaed with a class
A Dic,or D {eleny are not similary treaded
alike.

FN®  Defendunt asserts that there ar no difference betoeen
iS Qnd li Year old Charge with a class A B, o D felents
And being that the "ashzitort Pick wohioh Sixteen Year
old chareed weith a class A B, C or D Felony,s he csant 10
remand 10 Famil Court Lotthoud any auidelines vislates +he
5th and M th Amendment U, s.

-7-




Tacebs Visons and Jacobd CO. V- ch of Lawrence) 431 Foad
i1 Cloth o ig4at) s coty of celeburoe e Celelaurne. Living
Conter, U73 U9 423, (198901 The eoua) Protection Cladse
vsenhiall veauires that all Pecsons similar attuated be treated
alihe. (2) Eodual Potection Jsinlahon cecurs wohen Government
vhreads Someore dhfferentiy then anothef weho s simi lary
Sihucked ). Equal Protechion Clause Prohibits aovernment
ofticials from <electively aeeling law in Adiscrimnatory wa.
Pontral Avclines Vo ws. s 138 Fad 333 (Sthiir 1983,

Th ehuw) Protection clause GRPhes 1o Classficahon
e oy Political braches of Government ot the outset
Delendant draument alleses a iclassification . The ceurts held
thet an edual Protechion Clarm reouires tAssrwnahon'! ecause
b membershi® in class . New Burnham Pralcie Hemes, Q1O
Ead ot e Ug1-33 Smith v, Town, 418 F.2d Hid cert denied
i s.et 1827,

The T..(. of @§ of Defendant weas o Primary (cnsidetation
Lar the due Process reouiement of o Kent V. Ui S sUPra wiaiver
leacing based wpon (8) Bedrock PrinciPles Set Lot therein, thus,
o transfer wews o Jartsdiction of Defendant with an .6, of
2 Srom Famil Courd +0 Cenecnl Sessvons Court Lethoud a Kent
saiver hedaring s AB Tnit0s weitheud Crrce of \aw, as issues
o Jarisdiction cannet be waived even by consent ot Parties.

Wherelore, Gerertl Sesoions Leard Trisdichion is verd. (suthete
£73 S.E. 24 at3id.

onclusion ,
At cardinaly, the convictHon ind sentences of the Defendant

should be vacated For Lacic of Jucisdicron. |
LS )'/}/pm /W
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