
SOUTH CAROLINA COMMIS~ION ON INDI("[I'>T [)[F[Nll 

DIVISion of Appellate Defense 
1330 Lady Street, SUite 401 
Columbia South Carolina 29201 3332 
Post Office Box 11589 
Columbia South Carolina 29211 1589 
Telephone (803) 734-1330 
Facsllmle (803) 734-1397 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

October 7,2011 RBCBIVED 

Honorable DanIel E Shearouse 
Clerk, South Carohna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Chnstopher Lovett Burke v State of South Carohna 

Dear Mr Shearouse 

OCT - 7 2011 

S C Supreme Court 

I argued thIS case yesterday m the Supreme Court and I would hke to obtam a copy 
of the oral argument Please bIll our office accordmgly 

RMPlkam 

Smcerely, 

K,II ~ 
Robert M Pachak 
Appellate Defender 



SOUTH CAROLINA COMMIS~IO'l ON INDICL'T [)EHNH 

DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carolina 29201 3332 
Post Office Box 11589 
Columbia South Carolina 29211 1589 
Telephone (803) 734-1330 
FacsImile (803) 734-1397 

October 7, 2011 

Honorable Damel E Shearouse 
Clerk, South Carohna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Chnstopher Lovett Burke v State of South Carohna 

Dear Mr Shearouse 

{] ORIGINAL 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

RECEIVED 
OCT - 7 2011 

S C Supreme Court 

Yesterday durmg oral argument m the above captIOned case I told the Court how 
dIfficult It was to wm a case on dIrect appeal on the Issue of a contmuance I dId state that I 
was fortunate to wm a case on a contmuance Issue ThIS case was not on dIrect appeal as I 
stated, but It was m post-convIctIOn rehef See, Morns V State, 371 S C 278,639 S E 2d 53 
(2006) I Just wanted to stand corrected on thIS Issue 

RMP/kam 

Smcerely, 

/7;, IV 
Robert M Pachak 
Appellate Defender 



ALAN WILSON 
ArrORNEY GENERAL 

October 4 20 II 

The Honorable Damel E Shearouse 
Clerk of Court 
Supreme Court of South Carolma 
1231 Gervais Street 
ColumbIa, SC 29201 
Via hand delIvery 

Re State v Chnstopher Lovett Burke 

Dear Mr Shearouse 

RBC1UVBn 
OCT - 4 2011 

S C Supreme Court 

Oral argument IS scheduled m the referenced case for Thursday, October 6, 2011 
Pursuant to Rule 208(b )(7), SCACR, I would refer to the followmg cases as addItional authonty 

Butler v State, 286 S C 441, 334 S E 2d 813 (1985) (burden of proof to prove 
allegatIOns m pcr applIcatIOn rests on applIcant) 

DaVIs V State, 326 S C 281, 486 S E 2d 747 (1997) (applicant must prove 
prejudIce to establIsh lIleffectlve as::'I::.tance of counsel) 

I'On, L L C V Town of Mt Pleasant, 338 S C 406, 526 S E 2d 716 (2000) 
(Issues and arguments must be both presented and ruled upon m the lower court 
before reVIew by appellate court) 

Skeen V State, 325 SC 210,214,481 SE2d 129,132 (1997) (applicant must 
prove prejudIce to establish meffectlve assIstance of counsel) 

WIth kmd regards, I am 

cc Robert M Pachak Esqmre 
via facsimile 4-1397 

Suza H WhIte 
AssIMnt Attorney General 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



mbe ~upreme <!Court of ~outb <!Caroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

September 26,2011 

Appellate Defender Robert M Pachak 
South Carolma CommIssIOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

AssIstant Deputy Attorney General Salley W EllIOtt 
AssIstant Attorney General Suzanne H WhIte 
Office of the Attorney General 
POBox 11549 
ColumbIa, SC 29211 

Re Burke, ChrIstopher Lovett v The State 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

The record m the above case has been revIewed and the tIme allotment for oral 
argument for thIS case IS as follows 

PetItIOner 10 mmutes 

Respondent 10 mmutes 

PetItIOner m Reply 5 mmutes 

ThIS case IS scheduled for heanng on Thursday, October 6, 2011 at 10 00 a m 



Very truly yours, 

Damel E Shearouse, Clerk 

By !11/u.Q f}( .Jj. pit 1M-

AdmmistratIve AssIstant 

DES/dmh 

/ 



~OUTH CAROLINA COM\\I>IIO'i ON INDICE\.T DEF[N\[ 

DIvIsion of Appellate Defense 
1330 Lady Street, SUite 401 
Columbia South Carohna 29201 3332 
Post Office Box 11589 
Columbia South Carohna 29211 1589 
Telephone (803) 734-1330 
FacsImIle (803) 734-1397 

OORIGINAL 

Robert M Dudek Chief Appellate Defender 
Wanda H Carter Deputy Chief Appellate Defender 

August 11, 2011 RECEr~lED 
AUG 11 2011 

Honorable Damel E Shearouse 
Clerk, South Carolma Supreme Court 
Post Office Box 11330 
Columbia, South Carohna 29211 

Re Burke, Chnstopher Lovett v The State 
Prehmmary LIst 

Dear Mr Shearouse 

S C Supreme Court 

Concernmg the October prehmmary hst, I have a reconstructIOn heanng scheduled 
for October 3-4, 2011 m Lexmgton County I have a doctor's appomtment on October 19, 
2011 So I guess October 5,6, and 18 would be open for me 

RMP/tkb 

Smcerely, 

/6H ~-;7;;:2C 
Robert M Pachak 
Appellate Defender 



\!rbe ~outb QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Appellate Defender Robert M Pachak 

From Daniel E Shearouse 

Date August 10 2011 

RE October Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case( s) will probably be reached for heanng at the October 2011 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case(s) 

Court will meet the days of October 4 5 6 18 and 19 Please notify this office In writing prior to 
August 17 2011 as to any scheduling conflicts for the October term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the specific nature of the conflict 

Burke, Christopher Lovett V The State 

\ 



\!Cbe ~outb ([atoltna ~upteme ([OUtt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Attorney General Alan Wilson 
Chief Deputy Attorney General John W Mcintosh 
Assistant Deputy Attorney General Salley W Elliott 
Assistant Attorney General Suzanne H White 

From Daniel E Shearouse 

Date August 10 2011 

RE October Preliminary list 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the October 2011 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of October 4 5 6 18 and 19 Please notify this office In writing prior to 
August 17 2011 as to any scheduling conflicts for the October term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the speCifiC nature of the conflict 

Burke, Christopher Lovett V The State 

\ 



ALAN WILSON 

ATTORNEY GENERAL 

Via Hand Dehvery 
Honorable Darnel E Shearou~e 

July 25, 2011 

Clerk of the Supreme Court of South Caroltn 1 

Po~t Office Box 1130 
Columbla, SC 29211 

RE Chnstopher L Burke v State of South Carohna 
2008-CP-42-2844 

Dear Ml ~hcarome 

PCR DIVISION 8037343737 
PCR FACSIMILE 803 7344113 

RECEIVED 
JUL 25 2011 

S C Supreme Court 

Enclosed pka~e find the ol1glml 'lnd thuteen (13) cople'> of the Bnef of Respondent m the 
'lbovt--referenced mattu for filmg 111 your office By copy of thts lettel we are servmg opposmg 
coun~d Robert M Pacl1'lk, wlth two COPl( " of tlu" bnef today 

'3HW/aam 
Enclosures 

Wlth hlghest reg'lrds, 

cc Robert M Pachak, L'>qUlte (w / enclosure) 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



\!rbe $'>upreme <!ourt of $'>outb <!aroltna 

Chnstopher Lovett Burke, PetItIOner, 

v 

State of South CarolIna, Respondent 

The Honorable J Mark Hayes, II 
Spartanburg County 

Tnal Court Case No 2008-CP-42-02844 

ORDER 

CZJuA-y ~~ ~(I 
F or good cause shown, the request for an extensIOn untIl Julie 24, 2011 to serve 

and file the Bnef of Respondent m thIS matter IS granted Pursuant to thIS Court's 

order dated March 18, 2009, any further extensIOn request must show the eXIstence 

of extraordmary cIrcumstances, state what measures are bemg taken to msure that 
, 

\ 

no further extensIOn WIll be reqUIred, and be sIgned by the appropnate attorneys 

IT IS SO ORDERED 
JEAN H TOAL, CHIEF JUSTICE 

BY~J~ 
Cf!.~A1~ Clerk 

Columbia, South Carolma JU'~r-zf 
June 28, 2011 

cc Appellate Defender Robert M Pachak 
ASSIstant Attorney General Suzanne H WhIte 



ALAN WILSON 

A DORNEY GENERAL 

1 hL Honorabk Damell..', ~hc 11 ou~e 

CJclk, Supteme Court of ~outh Carolina 
Pmt OfficL Bo", 11330 
Columbia South CalOhna 29211 

June 24, 2011 
RECEIVED 

JUN 24 2011 

S C Supreme Court 

RE Chnstopher L Burke v State of South CarolIna 
2008-CP-42-2844 

Dear Ml Shcarome 

The Bnef of Respondent III the above appeal IS due to be served and ftled today However, th1:' 
I'> to re<;pectfully request a 10-day exten<;lon to serve and file thb Return Tills extenslOn reque<;t I'> not 
lntended for the purpose of delay Rather, this extemlOn lequest 1~ necessltatLd by a heavy worklo'ld 
,llld 1~ for good cause 

~HW /a'lm 

bl complJanLe wIth 

In Re ExtenslOns m CrImmal and Post-ConvletlOn Rehef Cases, (S C Sup Ct order dated March 18, 
2009) (DavIs Adv Sh No 13 at 1) 

~~ ~ALI EY W:CL OTr 
Ass1st'lnt Deputy A ttorney General 

Robert M Pachak 
Attorney for Petitioner 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



\!Cbe $>upreme <!ourt of $>outb <!aroltna 

Chnstopher Lovett Burke, PetItIOner, 

v 

State of South CarolIna, Respondent 

The Honorable J Mark Hayes, II 
Spartanburg County 

Tnal Court Case No 2008-CP-42-02844 

ORDER 

For good cause shown, the request for an extensIOn untIl June 24, 2011 to 

serve and file the Bnef of Respondent IS granted Pursuant to thIS Court's 

order dated March 18, 2009, any further extensIOn request must be based on a 

showmg of good cause and must be sIgned by the appropnate attorneys 

IT IS SO ORDERED 
JEAN H TOAL, CHIEF JUSTICE 

BY~~, 
Clerk 

Columbia, South Carohna 

May 26,2011 

cc Appellate Defender Robert M Pachak 
ASSIstant Attorney General Suzanne H WhIte 



ALAN WILSON 
ATTORNEY GENERAL 

fhe Honorable D'tnlCl E '-lhearouse 
Clerk Supreme Court of ~outh C'trolina 
Po~t Office Bo'( 11330 
Columbla, ~outh C'tlOlina 29211 

May 25, 2011 

RE Chnstopher L Burke v State of South Carohna 
2008-CP-42-2844 

De'tr Mr She'trouse 

1'( R DIVI~ION 8037343717 
1'( R I At ~11\1I11 8037344113 

ECEIVED 
MAY 2 5 2011 

S C Supreme Court 

[he Bnd of the Respondent 111 the above appealls due to be served and flled on today'~ date 
However, tills lS to re ... pectfully request a 30-day extenslon 111 whlch to serve and fue thl'" bllef 

fhls extenslOn reque~t lS not 111tended for the purpo~e of dday Rather, tills extenslOn request 
b nece~sltated by a heavy workload and made for good cause 

SHW/aam 

ce Robert M Pachak, Esqulre 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 8037343970 FACSIMILE 8032536283 



~be ~upreme <tourt of ~outb <taroIlna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

May 25,2011 

ChrIstopher Lovett Burke #272240 
Perry CorrectIOnal InstItutIOn 
430 Oaklawn Road 
Pelzer, SC 29669 

Re Burke, ChrIstopher Lovett v The State 

Dear Mr Burke 

ThIS responds to your letter of May 23, 2011 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

A tImely PetItIOner's Bnef has been filed m thIs matter We are currently aWaItmg 
the Respondent's Bnef No date has yet been set for oral argument 

Very truly yours, 

£Ja lLLJ- ~ J-fR£[?~ ~ ~~ 
CLERK 

DES/]] 

cc Appellate Defender Robert M Pachak 
ASSIstant Attorney General Suzanne H WhIte 



v 

Chelsto~hec L Bucke, #272240 
PeccI C I I Q4B-116 
430 Oak1awn Road 
P~1zec, SC 29669 

, 2011 

Su~ceme Couct of South Cdcollnd 
Hon Danlel E ~heaeouse, Cleck 
Post Offlce Box 11330 
Columbla, SC 29211 

R~ Chclsto~hee L BURKE v srAIE of South Cdcollna 

Deac Hon Sheaeou~e, 

I am tC/lng to flnd out lf a Petltlon foc WClt of Cectlocael 
was tlloell flled on fill behalf dud what l~ the date of oeal 
ae'::!ument In ml case 

SlC, 10UC Honocable Couet lssued an oedec to the above effect 
011 Maech 2, 2011 dnd I am tC/ln-:j to follow ut> on lt Pledse 
ees~ond acCOedln'::lll 

ThankIng IOU ln ddvance 

Slncecel/, 

~~ 
Chelsto~h~c L Buck~ 

(..c flle 



mbe ~upreme <!Court of ~outb <!Caroltna 

Chnstopher Lovett Burke, PetItIOner, 

v 

State of South CarolIna, Respondent 

The Honorable J Mark Hayes, II 
Spartanburg County 

Tnal Court Case No 2008-CP-42-02844 

ORDER 

The request for an extensIon untIl May 25, 2011 to serve and file the Bnef 

of Respondent IS granted Pursuant to thIS Court's order dated March 18, 
I 

2009, any further extensIOn request must be based on a shOWIng of good 

cause 

IT IS SO ORDERED 
JEAN H TOAL, CHIEF JUSTICE 

~~ BY ~-------
Clerk 

Columbia, South CarolIna 

Apnl 26, 2011 

cc Appellate Defender Robert M Pachak 
ASSIstant Attorney General Suzanne H WhIte 



ALAN WILSON 

ATTORNEY GENERAL 

The Honorable Darnel E Shearouse 
Clerk, Supreme Court of South Carohna 
Po~t Office Box 11330 
Columbia, South Carohna 29211 

April 25, 2011 

RE Chrtstopher L Burke v State of South Carohna 
2008-CP-42-2844 

Dear Mr Shearouse 

P( R DIVI,ION 803 734 3737 
P( R lAC ,IMII I 803 734 4113 

RECEIVED 
APR 2 5 2011 

S.C. SUpreme Court 

The Bnef of Respondent ill the above appeal is due to be served and filed on today's date 
However, trus is to respectfully request a 30-day extenslOn ill wruch to serve and fue this bnef 

Tlus extenslOn request is not illtended for the purpose of delay Rather, tlus extension request 
is necessltated by a heavy workload 

SHW/aam 

cc Robert M Pachak, Esqmre 

REMBERT C DENNIS BUILDING POST OFFICE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



\!rbe ~upreme ([ourt of ~outb ([aroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

March 2, 2011 

Appellate Defender Robert M Pachak 
South Carohna CommIssIOn on IndIgent Defense 
POBox 11589 
ColumbIa, SC 29211 

Re Burke, ChrIstopher Lovett v The State 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

Enclosed IS the Order grantmg your PetItIOn for Wnt of Certwran m the above 
entItled matter 

It wIll be necessary for you to furnIsh thIS office wIth an addItIOnal thIrteen (13) 
bound copIes of the appendIX withm thIrty (30) days from the date of thIS letter 

( 

Bnef of PetItIOner should be served and filed on or before Apnl 1, 2011 The bnef 
IS not properly filed untIl we have proof of servIce / 

Bnef of Respondent should be served and filed withm thIrty (30) days after 
petItIOner's bnef IS filed We must have proof of servIce Any reply bnef should 
be served and filed withm ten (10) days after filmg of respondent's bnef 

Very truly yours, 

[\ (l gc!k~~ 
~ M" 

CLERK 
DES/]] 

cc ASSIstant Attorney General Suzanne H WhIte 



) 

urbe ~upreme <!Court of ~outb <!Caroltna 

Chnstopher Lovett Burke, PetItIoner, 

/ 

v 

State of South Carohna, Respondent 

ORDER 

ThIS matter IS before the Court on a petItIon for a wnt of 

certwran The petItIon for a wnt of certwran IS granted The partIes shall 

proceed to serve and file the appendIx and bnefs as provIded by Rule 227(1), 

SCACR ThIS matter wIll be set for oral argument, accordmgly, the partIes 

WIll be adVIsed as to the date and tIme 

C9~ 

____ ~~~~~~~~~-------J 

__ -4~~~~~~ ____________ J 

____ ~~~~~~~~~~-----J 



Columbia, South Carolma 

March 2, 2011 

( 



Ol::lGINAl 
Sl ATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

CertIOran to Spartanburg County 
RECEIVED 

DEC - 1 2009 
J Mark Hayes, II, CIrcUlt Court Judge 

S C SUPREME COURT 

CHRISTOPHER LOVETT BURKE, 

PETITIONER, 

V 

STATE OF SOUl H CAROLINA, 

RESPONDENT 

PETITION FOR WRIT OF CERTIORARI 

ROBERT M PACHAK 
Appellate Defender 

South Carolma CorrumssIOn on IndIgent Defense 
DIvISIOn of Appellate Defense 
PO Box 11589 
Columbia, S C 29211-1589 
(803) 734-1343 

ATTORNEY FOR PETITIONER 
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ISSUE PRESENTED 

Whether callmg petItIOner's case the day before tnal resulted m meffectIve assIstance of 

counsel? 

2 



STATEMENT 

PetItIOner was convIcted of traffickmg m crack cocame after a Jury trIal held before the 

Honorable John C Few m Spartanburg County on November 2, 200S A twenty-five (2S) year 

sentence was Imposed TImothy M Ray, EsqUIre was trIal counsel 

PetItIoner appealed hIS convIctIOn and the South Carohna Court of Appeals affirmed It on 

December 14,2007 State v Burke,Op No 2007-UP-SSO 

PetItIOner filed an apphcatIOn for post-convIctIOn rehef on AprIl 17, 2008 An eVIdentIary 

hearIng was held on May 29,2009, before the Honorable J Mark Hayes, II PetItIOner was present 

and was represented by Carolme M W Horlbeck, EsqUIre Respondent was represented by Ashley 

A McMahan, ASSIstant Attorney General PetItIOner and trIal counsel testIfied at the hearmg 

On July 7, 2009, Judge Hayes Issued an order denymg and dIsmIssmg petItIOner's 

apphcatIOn for post-convIctIOn rehef 

ThIS petItIOn follows 

3 



ARGUMENT 

The calhng of petltIOner's case the day before tnal resulted m meffective assIstance of 

counsel 

Tnal counsel testIfied at the eVIdentIary heanng that there were 62 cases on the docket on 

the first week m November of2005 PetltIOner's case was thIrd from the end Under the old system 

he always hoped they would go m order so he could properly prepare for tnal but that was not 

always how It happened In the case he was only gIven notIce at 3 30 - 400 PM m the afternoon 

that the case would be tned the next mornmg Tnal counsel had prepared for three other cases that 

were ahead ofpetItloner's case on the docket (App p 213, lme 3 - p 215,lme 11) As a result, tnal 

counsel was not well prepared for petltIOner's tnal (App p 216, lme 4 - p 218, lme 11) 

The PCR judge noted that thIS was a cIrcumstantIal eVIdence case mvolvmg drugs that were 

allegedly thrown down durmg a chase The judge also noted that It had concern If the petltIOner was 

prejudIced m the tnal to the extent that It lacked confidence m the result (App p 241 - p 242) 

Nevertheless, he demed rehef 

In Nance v Ozmmt, 367 S C 547,551-552 626 SF 2d 878, 880 (2006) thIS Court noted a 

dIfferent legal analysIs than IS tradItIonally found In typIcal IneffectIve assIstance of counsel cases 

under Stnckland v WashIngton, 466, U S 668,104 S Ct 2052 (1984) the Court wrote 

The Supreme Court also recogmzed In both Stnckland and Cromc 
that In certaIn CIrcumstances "prejUdICe IS presumed" because 
prejUdICe "IS so lIkely that case-by-case InqUIry IS not worth the 
cost" Stnckland, 466 U S at 692, 104 S Ct 2052 (CItIng Cromc, 
466 U S at 658, 104 S Ct 2039) In Cromc, the Court Identlfied 
three dIStInCt SItuatIOns In whIch a presumptIOn of prejUdICe IS 
appropnate FIrst, prejUdICe IS presumed when the defendant IS 
completely demed counsel "at a cntIcal stage of hIS tnal" Cromc, 
466 U S at 659, 104 S Ct 2039 Second, per-se prejUdICe occurs If 

4 



there has been a constructIve demal of counsel ThIs happens when a 
lawyer "entIrely falls to subject the prosecutIOn's case to meanmgful 

I adversanal testmg," thus makIng "the adversary process Itself 
presumptIvely unrelIable" Id ThIrd, the Court IdentIfied certam 
mstances "when although counsel IS aVailable to assIst the accused 
dunng tnal, the lIkelIhood that any lawyer, even a fully competent 
one, could provIde effectIve assIstance IS so small that a presumptIOn 
of prejUdICe IS appropnate WIthout mqUIry mto the actual conduct of 
the tnal " Id (cltmg Powell V Alabama, 287 U S 45,53 S Ct 55, 77 
LEd 158 (1932)) A findmg ofper-se prejUdICe under any of these 
prongs IS "an extremely hIgh showmg for a cnmmal defendant to 
make" Brown V French, 147 F 3d 307, 313 (4th Clr 1998) 

Also, m Herrmg v New York, 422 U S 853, 95 S Ct 2550 (1975) the Umted States Supreme Court 

found that the government can deny the effectIve aSSIstance of counsel by thmgs hke denymg 

closmg argument 

Here, It was the government m the form of the SOhCltor'S office that had the vast abusIve 

power to call a case for tnal at the last mmute WIthout any appropnate notIce It smacks of a strong 

appearance of Impropnety PetItIOner should not have to show prejUdICe to show meffectlve 

aSSIstance of counsel 

5 



PetltIOner's wnt should be granted 

ThIs 1st day of December, 2009 

CONCLUSION 

6 

Respectfully submItted, 

Robert M Pachak 
Appellate Defender 

ATTORNEY FOR PETITIONER 



STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

CertIOran to Spartanburg County 

J Mark Hayes, II, CIrcUIt Court Judge 

CHRISTOPHER LOVETT BURKE, 

PETITIONER, 

V 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

CERTIFICATE OF SERVICE 

I certIfy that a true copy of the petItIon for WrIt of certIOrarI and a copy of the appendIX In 

thIS case have been served on MIchelle J Parsons, EsqUire thIS 1 st day of December, 2009 

SWORN TO BEFORE ME thIS 1st day 

(J;J;;;:;°j0 
-=...:.---------=-----'----r+- L S ) 

My ConulllssIOn ExpIres August 15,2010 

Robert M Pachak 
Appellate Defender 

ATTORNEY FOR PETITIONER 



STATE OF SOUTH CAROLINA JR..1i! Clrl'V',., 
In The Supreme Court .dh 

FeB J.U 
1 6 2010 

CERTIORARI TO SPARTANBURG COUNTY S C SUPRE 
Court of Common Pleas ME COUFir 

The Honorable J Mark Hayes II, CIrCUIt Court Judge 

Chnstopher Lovett Burke, 

State of South Carolma, 

Case No 2008-CP-42-2844 

v 

RETURN TO PETITION FOR 
WRIT OF CERTIORARI 

HENRY DARGAN MCMASTER 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

SALLEY W ELLIOTT 
AssIstant Deputy Attorney General 

SUZANNE H WHITE 
AssIstant Attorney General 

POBox 11549 
ColumbIa, S C 29211 
(803) 734-3737 

ORIGINAL 

PetItIOner, 

Respondent 

ATTORNEYS FOR RESPONDENT 
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QUESTION PRESENTED 

DId the PCR Court properly held that PetItIOner dId not receIve meffectIVe assIstance of counsel 
SImply as a result of the Tnal Court callIng PetItIOner's case the day pnor to the start of 
PetitIOner's tnal? 

1 



STATEMENT OF THE CASE 

PetitIOner IS currently mcarcerated m the South Carolma Department of CorrectIOns 

pursuant to orders of the Spartanburg County Clerk of Court PetitIOner was mdIcted at the July 

2005 term of the Spartanburg County Grand Jury for traffickmg m cocame (05-GS-42-3166) 

On November 2, 2005, PetItIOner proceeded to tnal after whIch he was found gUIlty as mdIcted 

The Honorable John C Few sentenced PetItIOner to confinement for a penod of twenty-five (25) 

years 

PetitIOner appealed hIS convIctIOn and the South Carolma Court of Appeals affirmed 

PetItIoner's convIction and sentence State V Burke,Op No 2007-UP-550 (S C Ct App filed 

December 14,2007) The RemIttitur was sent on January 8, 2008 

PetitIOner subsequently filed an apphcatIOn for post-convICtIOn relIef on Apnl 17, 2008 

An eVIdentIary heanng mto the matter was convened on May 29,2009, before the Honorable J 

Mark Hayes II PetItIOner was present and represented by Carolme M W Horlbeck, EsqUIre, at 

thIS heanng Ashley A McMahan, EsqUIre, of the South CarolIna Attorney General's Office, 

represented the State Both PetItIOner and Tnal Counsel testIfied at the heanng On July 7, 

2009, Judge Hayes Issued a wntten order denymg and dIsmIssmg PetItIoner's applIcatIOn for 

post-convIctIOn relIef 

PetitIOner subsequently filed a PetItIOn for Wnt of CertIOran ThIS Return to the PetItIOn 

for Wnt of CertIOran follows 

2 



STANDARD OF REVIEW 

The proper standard of reVIew of a post convIction relIef eVIdentiary heanng IS whether 

"any eVIdence of probative value" eXIsts to sustam the post-convIctIOn rehef Judge's findmgs 

Cherry V State, 300 S C 115, 386 S E 2d 624 (1989) In a post-convIction relIef proceedmg, 

the applIcant bears the burden of provmg the allegatIOns m theIr applIcatIOn Butler V State, 286 

S C 441,334 S E 2d 813 (1985) 

ARGUMENT 

I The PCR Court properly held that Petitioner did not receive 
meffectIve assistance of counsel Simply as a result of the Trial Court 
calhng PetitIOner's case the day prior to the start of Petitioner's trial 

In thIS case, Counsel represented PetItioner for several months pnor to proceedmg to 

tnal Once Counsel receIved notice that PetitIOner's case would be called for tnal the followmg 

day, Counsel attempted to negotiate WIth the SolICItor and sought a contmuance m chambers 

Although Counsel was ultimately unsuccessful, he presented the motion and pursued the defense 

strategy PetitIOner faIled to present substantive eVIdence that had Counsel receIved more notice 

as to the tnal date, the outcome of hIS tna1 would have been dIfferent 

However, PetitIOner asserts that he should not have to show prejUdICe to demonstrate 

meffectIve aSSIstance of counsel m thIS case where the government abused ItS power by callmg a 

case for tnal at the last mmute WIthout appropnate notice In makmg thIS assertIOn, PetitIOner 

relIes on Nance v Ozmmt, 367 S C 547, 626 S E 2d 878 (2006) (holdmg that prejUdICe was 

presumed when counsel faIled to proVIde an adversanal challenge to the State after 

reconsIderatIOn m lIght of Honda v NIxon) Respondent submIts that there IS no eVIdence m 

the record to support the PCR court's findmg that tnal counsel "entirely fml[ed] to subject the 

prosecutor's case to meanmgful adversanal testmg "Nance, 367 SCat 551, cltmg Umted States 

3 



v Cromc, 466 U S 648, 659 (1984) Although courts have found three SItuatIOns m whIch 

prejUdICe can be presumed, a "findmg of per-se prejUdICe under any of [those] three prongs IS 'an 

extremely hIgh showmg for a cnmmal defendant to make '" ML cltmg Brown v French, 147 

F 3d 307,313 (4th Clr 1998) In fact, The Umted States Supreme Court has "held that presumed 

prejUdICe as outhned by Chromc IS reserved for cases m WhICh counsel fatls to meamngfully 

oppose the prosecutIOn's case" Flonda v NIxon, 542 U S 175, 125 S Ct 551, 160 LEd 2d 565 

(2004)(clanfymg Chromc and the presumptIOn of prejUdIce) 

ThIS present case IS dlstmgUIshed from the facts m Nance, m that Counsel m PetItIoner's 

case not only prepared an adversanal case, but researched legal Issues, moved to suppress 

eVIdence, properly preserved Issues for appeal, presented WItnesses on PetItIoner's behalf, cross­

exammed State WItnesses, and actIvely represented PetItIOner, as the record reflects Counsel 

testIfied that he spoke wIth PetItIoner a couple of tImes pnor to learnmg the case would be called 

the next day, m addItIon to speakmg wIth PetItIOner more extenSIvely the day pnor to tnal and he 

was able to reVIew dIscovery wIth PetItIOner (App p 216) Counsel further testIfied that he 

beheved he had completed the research needed to adequately represent PetItIOner at tnal and 

prepared both openmg and closmg statements (App p 217) Counsel also testIfied that there 

was nothmg else he could recall that PetItIOner wanted hIm to do m preparatIOn for tnal that he 

was not able to do because of the tImmg Issue (App p 217) 

Although PetItIoner's case was called for tnal the day before the tnal began, thIS case 

does not nse to the level need to demonstrate a presumed prejUdICe as dIscussed m Nance 

Nance v Ozmmt, 367 S C 547,626 S E 2d 878 (2006) It IS clear from the record and from the 

testImony proVIded at the heanng that Counsel presented an adversanal challenge to the State's 

case whIle representmg the PetItIoner Respondent submIts that PetItIOner has not offered 
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sufficIent eVIdence to prove that Counsel was meffectlVe or that there IS a presumptIOn of 

prejudIce sImply because the case was called the day before proceedmg to tnal 

Dunng the post-conVICtIOn rellef heanng, PetitIOner alleged meffectIve assIstance of 

counsel m that Counsel fatled to call an expert to examme the baggle for fingerpnnts (App p 

229) However, PetitIOner prOVIded no eVIdence or testImony to support hIs claIm that had an 

expert been secured to testify, the outcome of hIS tnal would have been dIfferent In fact, It IS 

clear from the record that Counsel was able to pomt out dunng the tnal that no eVIdence of 

PetitIOner's fingerpnnts were presented as bemg on the baggy, a fact that helped PetitIOner's 

case (App p 96) PetitIOner dId not present a fingerpnnt expert to testify on hIS behalf at the 

eVIdentIary heanng As such, any findmg of prejUdICe as a result of not havmg an expert testIfy 

at tnalls purely speculative Dempsey V State, 363 S C 365, 610 S E 2d 812 (2005) See also 

BannIster V State, 333 S C 298, 303, 509 S E 2d 807, 809 (1998) (the South Carohna Supreme 

Court "has repeatedly held a PCR apphcant must produce the testimony of a favorable WItness or 

otherwIse offer the testImony m accordance WIth the rules of eVIdence at the PCR heanng m 

order to estabhsh prejUdICe from the WItness' faIlure to testIfy at tnal ") (emphaSIS m ongmal) 

The judge properly held m the Order of DIsmIssal that PetItIOner had not met hIS burden of proof 

as to thIS Issue and that the Court could not speculate smce the record mdicated no fingerpnnts 

had been found on the bag (App p 243) 

Respondent submIts that PetItioner faIled to show that tnal counsel "entIrely faIl [ ed] to 

subject the prosecutor's case to meanmgful adversanal testmg" Nance. 367 SCat 551, cltmg 

Umted States V Cromc. 466 U S 648, 659 (1984) Accordmgly, Respondent submIts that tnal 

counsel's performance should be analyzed under the tradItIonal Stnckland analYSIS See 

Stnckland V Washmgton. 466 U S 668 (1984) 
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In a post-convIctIOn relIef proceedmg, the ApplIcant bears the burden of provmg the 

allegatIOns m theIr applIcatIOn Butler v State, 286 S C 441, 334 S E 2d 813 (1985) Where 

meffectlve assIstance of Counsel IS alleged as a ground for relIef, the ApplIcant must prove that 

"Counsel's conduct so undermmed the proper functIOmng of the adversanal process that the tnal 

cannot be relIed upon as havmg produced a Just result" Stnckland v Washmgton, 466 US 668, 

104 S Ct 2052,2064,80 L Ed 2d 674, 692 (1984), Butler, 334 S E 2d 813 

The proper measure of performance IS whether the attorney provIded representatIOn 

withm the range of competence reqUlred m cnmmal cases The courts presume that Counsel 

rendered adequate aSSIstance and made all slgmficant declSlons m the exerCIse of reasonable 

professIOnal Judgment Stnckland, 80 LEd 2d 674 The ApplIcant must overcome thIS 

presumptIOn m order to receIve rellef Cherry v State, 300 S C 115,386 S E 2d 624 (1989) 

A two-pronged test IS used m evaluatmg allegatIOns of meffectlve aSSIstance of Counsel 

FIrst, the ApplIcant must prove that Counsel's performance was defiCIent Under thIS prong, 

attorney performance IS measured by ItS "reasonableness under profeSSIOnal norms" Cherry, 

300 SCat 117,386 S E 2d at 625, (cItmg Stnckland) Second, Counsel's defiCIent performance 

must have prejudIced the Appllcant such that "there IS a reasonable probabIhty that, but for 

Counsel's unprofessIOnal errors, the result of the proceedmg would have been dIfferent" Cherry, 

300 SCat 117-18, 386 S E 2d at 625 Here, ApplIcant has falled to meet eIther prong of the 

Stnckland test and has faIled to show that Counsel was meffectlve 

Clearly, PetitIOner has faded to meet hIS burden of proof as to thIS argument 
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CONCLUSION 

For the reasons stated above, thIS Court should deny the PetitIOn for Wnt of CertIOran 

and affinn the PCR Court's rulIng Should thIS Court grant CertIOran, the Respondent requests 

pennissIOn under the rules to bnefthe Issues dIscussed above fully 

Respectfully submItted, 
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HENRY DARGAN MCMASTER 
Attorney General 

JOHN W McINTOSH 
ChIef Deputy Attorney General 

SALLEY W ELLIOTT 
AssIstant Deputy Attorney General 

SUZANNE H WHITE 
AssIstant Attorney General 

POBox 11549 
ColumbIa, S C 29211 
(803) 734-3737 



STA1E OF SOU1H CAROLINA 
In The Supreme Court 

CERTIORARI TO SPARTANBURG COUN1Y 
Court of Common Pleas 

The Honorable J Mark Hayes, II, GrCUlt Court Judge 

Case No 2008 CP-42 2844 

Q-IRISTOPHER LOVETT BURKE, 

v 

STA1E OF SOU1H CAROLINA, 

CERTIFICATE OF SERVICE 

Petltloner, 

Respondent 

The undersIgned hereby cerufies that a true copy of the Return to the PetItIon for Wnt of 

Cemoran was served upon PetItIoner bydeposItmg the same m the Uruted States mall, postage prepaId, 

addressed to ills attorney of record, Robert M Pachak, EsqUIre, DIV1SIon of Appellate Defense, South 

Carolma Comm1Ssion on Inrugent Defense, Post Office Box 11589, ColumbIa, South Carolma, 29211 

SWORN to before me tills 
1 th da of February, 2010 

!luuuLL4~ /' 
Anne A Mueller 
Legal AsSIstant for Respondent 



HENRY McMASTER 
ATTORNEY GENERAL 

1R.1BCJBJIVJBJI) 

February 16, 2010 FE:B 1 6 2010 

lila Hand DelJvery 
Honorable Darnel E Shearouse 
derk of the Supreme Gmrt of South Carohna 
Post Office Box 11339 
ColumbIa, South Carohna 29211 

S C SUPREME COURT 

Chnstopher Lovett Burke v State of South Carohna 
2008 CP 42 2844 

Dear Mr Shearouse 

Enclosed please fmd the ongmal and SlX (6) copIes of the Return to Petition for Wnt of 
Certloran m the above matter for fthng m your office By copy of tills letter I am servmg opposmg 
counsel With thlS return today 

SHW/aam 
Enclosures 

cc Robert M Pachak, Esqurre (wi enclosure) 

.-'~~ lughest regards~' 

'--~ ,/ 

0; 
Suzann Wlute 
AsslStant Attorney General 

REMBERT C DENNIS BUILDING POST Of<FlCE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



\!tbe ~upreme <!Court of ~outb <!Caroltna 

Chnstopher Lovett Burke, PetItIOner, 

v 

State of South Carolma, Respondent 

The Honorable J Mark Hayes, II 
Spartanburg County 

Tnal Court Case No 2008-CP-42-02844 

ORDER 

The request for an extensIOn untIl February 15,2010 to serve and file the 

Return to the PetItIOn for Wnt of CertIOran IS granted Pursuant to thIS 

Court's order dated March 18,2009, any further extensIOn request must be 

based on a shOWIng of good cause 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY ~<t s:=::: 
Clerk 

Columbia, South CarolIna 

January 19,2010 

cc Appellate Defender Robert M Pachak 
ASSIstant Attorney General Suzanne H WhIte 



HENRY McMASTER 
ATTORNEY GENERAL 

lEt JECE,lf1llED 

JAN 1 5 201,J 

January 15,2010 S C SUPREME COURT 

The Honorable Darnel E Shearouse 
derk, Supreme Court of South Carolma 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Chnstopher Lovett Burke v State of South Carolma (II 
2008 CP 42-2844 L 

Dear Mr Shearouse 

RECEIVED 

JAN 1 5 2010 

S C SUPREME COURT 

The Return to the Petition for Wnt of Certloran m the above appeal IS due to be served and 
flied on today's date However, tills lS to respectfully request a 30-day extenSIon m wruch to serve and 
flie thlS Return 

Thts extenSIon request IS not mtended for the pwpose of delay Rather, thIs extenSIon request 
IS necessItated by a heavy workload 

SHW/aam 

cc Robert M Pachak, Esqurre 

Wlute 
Attorney General 

REMBERT C DENNIS BUILDING POST OFHCE Box 11549 COLUMBIA SC 29211 1549 TELEPHONE 803 734 3970 FACSIMILE 803 253 6283 



DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carolina 29201 3332 

Post Office Box 11589 
Columbia South Carolina 29211 1589 
Telephone (803) 7341343 
FacsImile (803) 734 1397 

The Honorable Damel E Shearouse 
Clerk, S C Supreme Court 
Post Office Box 11330 
ColumbIa, SC 29211 

Dear Mr Shearouse 

October 5, 2009 

Joseph L Savitz III Chief Attorney 
Wanda H Carter Deputy Chief Attorney 

RECEIVED 

OCT 5 2009 

S C SUPREME COURT 

The followmg case falls under the 60 day rule for appeals, and the date we received the 
transcnpt IS listed to the sIde 

ChrIstopher Lovett Burke v State of South Carolma 10/2/2009 

I would appreciate you begmnmg our time limIts from the above dates, and If you need 
additIOnal mformatIOn, or have any questIOns please contact me 

Thank you for your aSSIstance III thIS matter 

Smcerely, 

~~ 
Legal Services Coordmator 



~J; ',I it h~; SCCID 
~ 
IOUTH CAROLINA COMMIIIIO~ ON iNOIC"fNT OfFFNlf 

DIvIsion of Appellate Defense 
1330 Lady Street SUite 401 
Columbia South Carolina 29201 3332 

Post Office Box 11589 
Columbia South Carolina 29211 1589 
Telephone (803) 7341343 
Facsimile (803) 734 1397 

Ms Sharon L V Izer-Hanks 
CIrCUIt Court Reporter 
POBox 52 
Honea Path, SC 29654 

Dear Ms V Izer-Hanks 

July 29, 2009 

Joseph L Savitz III Chief Attorney 
Wanda H Carter Deputy Chief Attorney 

][{ ECEjf\7J6D 

JUL 292009 

S C SUPREME COURT 

Our office has been requested to perfect the appeal anSIng out of 

Christopher Lovett Burke v State of South 
CarolIna 

Indictment # 

County Spartanburg Date of Tnal May 29,2009 

PresidIng Judge J Mark Hayes, II 

08-CP-42 02844 

It IS my understandIng that you were the court reporter at thiS time That beIng the case, I 
request that you send thiS office the ongInal tnal transcnpt along with your bIll If you send a 
copy to thiS office, please bill us accordIngly To ensure prompt payment of thiS bill, plt'ase 
prepare It on the enclosed CID FORM 3500 (SubstitutIOn for SCCA DI-4) and Include the 
ongInal cnmInal case number (Indictment number) where the space IS proVided 

We request that the hnes on the paper be numbered from 1-25, and that you Include In the 
transcnpt any and all recorded motIOns, pre and post-tnal AdditIOnally, please transcnbe the 
JUry selectIOn, and the State and defense counsel's openIng and clOSIng arguments We have 
found that even If there are no objectIOns we need to review both openIng and clOSIng drguments 
for appeal 

If you are aware of the eXistence of co-defendants not lIsted In tht pnor captIOned case, 
please contact us pnor to transcnbIng the tramcnpt In thiS manner, we can consult our records 
to ensure that In ordenng a transcnpt, a duplIcatIOn has not occurred In additIOn, If the 
Attorney General's Office has already requested an ongInal transcnpt, please notify us 



Ms Sharon L Vlzer-Hanks 
July 29 2009 
Page Two 

I am sorry for any InconvenIence thIs may cause, but I apprecIate your assIstance In thIS 
matter If you have any questIOns, or problems, please contact me 

Thank you for your kInd cooperatIOn In thIs matter 

xc S C Supreme Court 
Attorney General's Office 

SIncerely, 

~~ 
Legal ServIces CoordInator 



Law OffIce of Lawrence W Crane 

LAWRENCE W CRANE ESQ 

ELIZABETH P WIYGUL ESQ 

CAROLINE M HORLBECK ESQ 

Via Regula. M.ul 
Mr Damel E Shearouse 
Clerk [he S C Suplerne COUlt 
p,-,,, OLL.,.,e l:3ox 11330 
ColumbIa, South Cm olma 29211 

101 WHITSETT STREET 

GREENVILLE SOUTH CAROLINA 29601 

July 20, 2009 

Re CHH/:::,j OPHIR L BURKL" Slale 

Deal Mr Shrarouse 

TELEPHONE (864) 235 2900 

FAX (864) 467 1916 

TOLL FREE {800} 852 0899 

Enclosed you wIll find the ollgl11al Notice 01 Appcal m th(:, dbove mattel along wlth Proof 
ofSelvlcc upon the Respondent" The NotIce ha') been tiled wIth the Umon County Clelk of 
Court 

.I [hese matters me bCl11g Icfellcd to the Offtce of Appellate Dejen~c m thdt we wue 
paltIclpdtmg as Court appomt('d counsel at tllal 

[hank you for your attent10n to tillS mdttel 

Enclosllle 

CC I ,Office of the Attoll1e) General 
OffIce of Appellate Deftnse 

Yoms VC1Y tluly, 

Cmoll11e M I-Iorlbeck, [sq 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 

THE HONORABLE J Mark Hayes, II 

CA No 2008-CP-42-2844 

CHRISTOPHER L BURKE, 

APPELLANT, 
vs 

STATE OF SOUTH CAROLINA RJECEYVED 
RESPONDENT J! II j1 2 200Y 

, _ r ~ 
I , 

S C SUPREME COURT 

NOTICE OF APPEAL 

Appellant CHRISTOPHER L BURKE, appeals from the Order of the Honorable J Mark 
Hayes, II, CIrcUIt Court Judge, clocked July 7, 2009 

Date July 14, 2009 

Other Counsel of Record 

Respectfully submItted, 

c~~~ /-Icn1~c4 
Carohne M Horlbeck, Esq 
101 WhItsett St 
GreenvIlle, SC 29601 

Ashley A McMahan, Esq 
AssIstant Attorney General 
Post Office Box 11549 
ColumbIa, SC 29211 
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STATE OF SOUTH CAROLINA 

COUNTY OF SP ART ANBURG 

Chnstopher L Burke, 

Appellant, 

-vs-

State of South CarolIna, 

Respondent 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE SUPREME COURT 

C A No 2008-CP-42-2844 

CERTIFICATE OF SERVICE 

ThIS IS to certIfy that I am an employee In the law office of Lawl ence W Crane, attorneys 

for Appellant, and that I have thIS day caused to be served upon the person(s) named below 

Appellant's NotIce of Appeal by placIng copIes of same In the Ul11ted States mad, wIth adequate 

postage thereon, addressed as tollows 

Ms Lonene French 
S C Office ot Appellate Detense 
PO Box 11433 
ColumbIa, SC 29211 

Ashley A McMahan, Esq 
Office of the Attorney General 
PO Bo'{ 11549 
ColumbIa, SC 29211 

Greenvdle, South Catohna 

_+O",-",J~2-=--=<-( ___ , 2009 
/~ ]RJECE1TVlBD 

! 
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S C SUPREME COURT 



STATE OF SOU 1'H CAROl INA ) IN THL COUR1 or COMMON PLEAS 
) fOR THE 7TH JUDICIAL CIRCUIT 

COUNTY OF SPt\RTANBURG ) Case No 2008 CP 42 2844 

Chllstopher Lovett BUlke, #272240, ) ,...., I) 

) = Lf., I = v:::> 

ApplIcant ) 
-- -? rr, 

c.... ~?J :P-

) 
;0 c: 
r I -;:::;t:. -r I 

v ) 
I ;'=0r-ORDER OF DISMISSAIC -J :::Jllr, 

) 
-i (.., 

n()C-() -0 

State of South Cmohncl ) :!: ::; 00 
:;c: 

) 

f'\ N z 
(J) c.." 

Respondent ) I co 

------------------------------) 

ThIS matter comes before the COUl t by way of eln ApplIcatIOn fOl Post 

ConvIctIOn RellCffiled t\plll 17 2008 The Rcspondent made Its Return on 01 about 

May 17, 2006 An eVldentl81Y heanng mto the matter was convened on May 29, 

I 
200g at the Spa1 tanburg County Courthouse The ApplIcant was plesent at the 

I 
heallng and was leplespnted by Caro1ll1e M W Horlbeck, EsqUlre Ashley A 

I 
I 

McMahan, Esqune of the South CcllOhna Attolney GenC'lcll's Offlce replesented 

the Respondent 

At the hearIng the ApplIcant testlhed on hIs own behalf Also testIfymg was 

TImothy M RelY, Esq un e TIlls COUl t h8 c; befcn e Itt he 1 eCOI ds of the Spartanburg 
I 

County Clerk of COUl t 1 egarcbng the sub]E-ct convIctIOns ApplIcant's records flOm 

the South Ccuo1ll1d Depm tment of ConectlOns, th(" appelbte court lecords, and the 

tnal tl anscllpt 

PROCEDURAL HISTORY 

I 

The Apphccll1t IS pl C'sC'ntly C'onfim dint he South Cc.llohna Dopal tment of 
I 

COIl eetlOns pm S U8 n t to 01 del'::, of eommltmcn t of (he Clol L of CaUl t fOl Sp H t c1nburg 

-' 

P8.ge ] of g Computer 
\ ') 



County The ApplIcant was llldlctcd at the July 2005 telm of the Spa1tanbmg 

County Grand J my f01 tl (lfhckl11g III U c1ck cocmne (2005 GS 42 3166) He was 
I 

represented by TImothy M Ray, ESqullC' On NovembC'r 2 2005, the ApplIcant 
I 

proceeded to trwl aftel \\ l11ch he wac; found gmltJ as 1l1cilcted On NoVC'mbel 3 

2005, the ApplIcant was sentenced by the Honorable John C Few, to conf1l1ement 

for a perIod of twenty fIVe (25) yeaI s I 

A tlmely Notlce of l\ppeal was filed on Apphcant's behalf and an appeal was 
I 

I 

pelfected The South Carohna COIUt of Appeals affnmed ApplIcant's convIctIon and 
I 

sentence State v Burke, Op No 2007 UP 550 (S C Ct App filed December 14 

2007) The Remlttltur WelS sent on January 8,2008 

I 
ALLEGATIONS 

I 
I 

In hIS applIcatIOn, the ApplIcant allegrs he Ie; bell1g held 111 custody 

unlawfully fOI the followlllg reasons 

1 IneffectIVE- dSSlslance of tllal counsel 
c1 Tllell counsel fallN1 to object to sohCltOI S Improper cloSll1g ~ 

b 
c 

d 

e 

= mgument, :J: 53 
rnal counsel faIled to request a dIrected veIdlCt, s:; ~ 
Tllal counsel fdlled to oblect to the 1 elevance of eVldpm:e r-
presented) 7 

I 
-J 

Tllal counsel fmled to lequue the COUl t to detellnll1e €fie -0 

plObatlve value of eVIdence, 8.l1d ~ :x 
N 

Tl1,:d counsel fmled to object to he usay testImony dUl~ c.J1 

the suppleSSlon hc~ull1g co 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I 

Thls COUl t has hdd the' OppOl tumtv La 1 eVlew the 1 eeOl d 111 Its entn ety and 

11n dddltlOn to the Ibovc conv1ctlOn the Appllcant 1e:; cUllentl) serVll1g scntencee:; fo) convlctlOns 111 

2001 for PWID mallJU'Ina (99 GS 42 6'3')0) PWTD coc nne (99 GS 12 6151) dnd thlec counts of 
PWID cr'1.ck COClll1C (<)9 OS 12 6352 00 GS 42 4232 01 GS 420123) Tho!:>e conv1ctlOns \\ele the 
subJect of 1 pi JOI PC'R and 11 e not 1 pal t of the CUll ent peE 

j 

Pnge 2 of 9 



has hedid the testImony and 8.1guments pr( sentcd at the PCR heallng Thls Court 

has fUl thel had the OppOl tumty to obsel ve each WItness who testIfied at the 

heallng, and to closely pass upon then Cl edIbIhty ThIs CaUl t has welghed the 

testImony accorclmgly Set forth below ale the lelevant fmd1l1gs of fact and 

concluSlOns of law a c., I eqUlred by S C Code Ann ~ 17 27 80 (2003) 

IneffLctIve ASSIstance of Counsel 

The ApplIcant alleges he leeelVedll1effectlVe aSSIstance of counsel In a PCR 
I 
I 

actlOn, '[t]he bUlclen of proof IS on the ApplIcant to plOve hIS allegatIOns by a 

plCponderance of the eVldencc" FI aSler v State 351 S C 385, 389, 570 S E 2d 172 

174 (2002) (C'ltlng Rule 71 1(0), SCRCP) Where lI1effectlve aSSIstance of counsel IS 

alleged as a giouncl for relIef the ApplICant must prove that "counsel's conduct so 
I 
I 

undermmed the plOpel functlOmng of the advelsallal pIal ess that the trIal cannot 
I 
I 

be lelled upon as havmg produced a Just result" Stlleklancl v Wash1l1gton, 466 

US 668, 104 S Ct 2052 20()4 80 L Ed 2d 674,692 (198(t) Buller v State 286 S C 

441,334 S E 2d 813 (1985) 

I 

The propu meaSUle of pelfolmance IS whether the attorney provIded 
t--'I ~ J 

replesentatlOn wlthm the range of competence lrquned m cnm1l1al case~ C~ltS~~ 
}> c- -0"","" ::v c:: ~ .;A~ 

presume that counsel rondolod (ulequate assIstance o.ncl made all sQm~an~:;'~= 
~ -J -0_ 
:::; -; .., I I 

deCISIOns 111 the e>..elClse of leasonable professIOn 11 Judgment Butiel ~ ~he-'()c 
1'1 f:! 0 

N .::C :z: -<-n 
ApplIcant must ove Icome thIS pleSUlnptlOn to Ieceive lellef ChellY v Stflte J300-<,-

00 -

S C 115, 386 S E 2cl 624 (1989) 

Fnst the ApplIcant must plove that counsel s pelfollnance was defIcIent 
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Undel thIS prong, attOlney peIfOlmdnce IS measUled by Its "Ieasonableness under 

professIOnal nOlms" Cheuy, 300 SCat 117 385 S E 2d at 625, CLtmg Stnckland 

Second, counsel's defiClent peIformance must have prejudIced the ApplIcant such 

that "there IS a reasonable probabIlIty that, but fOl counsel's unprofessIOnal errors, 
I 

I 

the result of the proceedmg would have been dIfferent" Cherry, 300 Seat 117 18, 

386 S E 2d at 625 'A Ieasonable probabIlIty IS a probabIlIty sufficIent to 

undermme confIdence m the outcome of tllal" Johnson v State, 325 S C 182, 186, 

480 S E 2d 733, 735 (1997) (cItmg Stnckland) 

The ApplIcant testIfied that tnal counsel mformed hIm he would only be 

sentenced to about eIghteen years fOl hIS convIctIOn In addItIOn, the ApplIcant 

claImed tlIal counsel never went over discovelY WIth hIm and only told hIm the date 
\ 

of hIS tnal one day befOle It began The ApplIcant also testIfied that although the 

mCIdent took place at Brad Logan's house, where he dId not lIve, and the solICItor 
I I 

argued that the ApplIcant was conspIrmg WIth others tllal counsel dId not object 

Last, the ApplIcant stated tllal counsel dId not have tIme to prepare Ins case ThIS, 

he claIms, IS mdicated by tnal counsel's faIlure to put a bag found at the scene, 

allegedly WIth fmgerprmts on It, mto eVIdence Also, the ApplIcant stated.,th<E aIL" ~ 
:;:: -.a ~f1i 
- <-- -u :::u 

offIcer testIfIed that a confIdentIal mformant made the controlled buy frfijn &ad;::::::: 
-.r I 1JO 
~ -..J -_ ,-

Logan 1 ather than the ApplIcant, but tna.! counsel faIled to present thIS mfwm~on~"" r"l 
~ :x S5()G 

durmg tnal 
( 

Tnal Counsel testIfIed that he leplesented the Apphcrlnt for a 

I 

fTl ,.. 0 
:c. N .z:.C 
U> c.n ~ AI 

ro -" 
number of 

months, and he nevel receIved any plea negotlatIOns from the SOhCltOl 
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Furthermole tnal counsel claImed that at the status confelence he applOached the 

solICItor to negotIate, but she had not yet looked at tho ApplIcant's file Tual 

counsel stated that the solICItor mdlcated she would look at the fIle and get back to 

hIm, but she saId It may be some tIme aWrlY as the Appbcant's case was thIrd from 

last out of SIxty two cases Howevel, under the system at the tIme, there was no 

guarantee that cases would be called m order Tnal counsel testIfIed that he was 

not gIven notIce that the ApplIcant's case was to appear untIl the afternoon before 

the tnal Even at thIS pomt, tnal counsel alleged that no plea negotIatIOns had been 

offmed by the SOlICltOl 

After tnal counsel receIved notIce of the date of the tnal, he claIms he 

ImmedIately called the SolICItor's offIce Nonetheless, he testIfIed that hIS attempts 

to negotIate were unsuccessful In addItIOn, he testIfIed that he talked to the Judge 

m hIS chambers before tnal, but the Judge would not agree to a contmuance Tnal 
I 

counsel claImed that he dId do as much prepaIatIOn on the ApplIcant's case as 

I 

pOSSIble But, due to such short notIce of the ApplIcant's tllal date, he was unable 

to VIew certam pIeces of eVIdence In pal tIcular, no one had determmed the results 

of the fmgerpllnt test done on the bag found at the scene In addItIOn, tnal c<jlW1sel (j 
-= V' 

claImed he plobably needed more tune to handle the state's WItness 
:x ~ -or 
l> (... ..;;rt1 
:::0 c= --l :;::c 
(J I ~A- \ 

I "0-
The testimony and recold establIshes that thIS was a qUickly callec5:ase-Jduft..,l--) ~"' rrl 

to the docketmg system used at the tImc' 
n -u -,()C 

The callmg of the case seem~lto%av~E 
Z --'?J 
U> U1 -<" 

caught the State and the defense by smpnse from a tImmg and tllal prepar~on -

standpomt 

I 

Flom an eVIdentiary pOSItIOn the lecold at tnal and the testlmony 
I 

I 

I 
I 
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presented dUllng the heallng establIshes that the drug charge agamst the 

ApplIcant was dllven by clrcum'3tantial eVIdence smce thIS dS a so called throw 

down" case The State's case dId rely upon the cnmmal actIvIty of a non party m 

algumg cnmmal responsIbIlIty of the applIcant He was caught runnmg from a 

house where drugs wele bemg sold AddItIOnally, the State algued that the drugs 

that were thrown down by the ApplIcant were pal t of a larger cllmmal actIvIty 

I 
whIch mvolved not Just the thlOwn down dl ugs, wInch led to the charges of the 

Apphcant, but also crImmal activIty bemg conducted by the thIrd party pertammg 

to the dl ugs m the house No one asserted that the house belonged to the applIcant 

ThIs Court finds that when the record of the tllal IS VIewed as a whole and 

I 

testimony presented durmg the heanng IS conSIdeled, thIS court does have some 

concern If the ApplIcant was pleJudiced m the tnal to the extent that thIS Court 

lacks confIdence m the result However, m a PCR applIcatIOn, the ApplIcant must 

plOve meffectlve aSSIstance of counsel before the Issue of prejUdICe resultmg from 
,-

the meffectIVeness IS measured ThIs Court cannot find that the ApplIcant has met 

hIS burden of plOof by estabhshmg meffectlveness of hIS trIal attorney as alleged m 
I 

,...., (j 

hIS applIcatIOn HIs clttorney dId not comtrol the callmg of the case to tna~ O~ h~ r 
J:> c- -r 0 rT1 
;0 c= _~:;O 

was placed on notice he ralsed hIs concern to the tllal Judge m chambers and on th~ ~-­
I 0-

::;J:: -.J -::: r - ..c.., y-, 

record The Judge attempted to lessen the burden of suddenly callmg t~ ca~ bi.) t) b 
::c :J: '20 
rn N -c 

requllmg the State to produce a WItness WIth whIch the tllal attorney sB'9ket.Rnc8- J 

CX) - I 

decIded not to use at tnal Although the State made a sIgmfIcant algument to lmk 
I 

the ApplIcant to cllmmal actIVIty fOl whIch he was not on tnal, the applIcant's 

I 
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attorney rau,ed the same type of mgument m hIS c.losmg Thus, fmlme to object to 

an argument made by the solICItor III her closmg assummg It was Improper, was m 
I 

response to a PUOI argument made by the ApplIcant's attOlney 

Last, the faIlure to obtam a fingerprmt analysIs was CIted as an enor by the 

trIal attorney, but the lecord below mdicated that no fmgerprmts could be found on 

the bag Nevertheless, fOl thIS court to go beyond speculatmg as to the eXIstence of 
I 

fmgelpunts, the bettel applOach would have been to have the fingerprmt analysIs 

performed as presented as part of the PCR case 

SummalY 

ThIS Court finds m regmds to the allegatIOn of meffective assIstance of 

counsel, the Appbcant's testImony IS not credIble, whIle also findmg trIal counsel's 

testImony IS credIble ThIS Court further fmds trIal counsel adequately conferred 

wIth the ApplIcant, conducted a propel mvestIgatlOn, was thoroughly competent m 

theIr representatIon and that trIal counsel's conduct does not fall below the 

object! ve standm d of I easona bleness 
I 

AccOldmgly, thIS Court finds th~ ApplIcant has faIled to prove the fIrst prong 

of the StrIckland test - that trIal counsel fdIIed to lendel reasonably effectIven 
.;:::) J 

-7' .;:::) -or 
-A ~ )~n 

assIstance under prcvaIlmg professIOnal nOims The ApplIcant faIled ~ p5!senl::;.r...i 
~ r- -:~-

speCIfic and compellmg eVIdence that tllal counsel commItted eIther 3.inarl ~ 0 i---4 .,.., r 
Cl 

n ::2 oCJe. 
:J: -- 00 omISSIOns m hIS lepresentatIOn of the ApplIcant rn N ~ C. 
Z 
CJ) c..n -< ~ 

ThIS Court also fmds the ApplIcant has faIled to plOve the second PlOfTg of -

Stllckland - that he was prejudIced by tllal counsel s pelformance ThIS COUl t 

I 
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concludes the ApplIcant has not met hIS burden of pl ovmg counsel faIled to lender 

reasonably effectlve assIstance See Frasiel sup, a Thmefore, thIS allegatIOn IS 

demed 

Other AllegatIOns 

As to the allegatIOns of FaIIUle to Request a Dnected VerdIct, FaIIUle to 

ReqUlre the Court to DetermIne the Probatlve Value of the EVIdence, and FaIlure to 

Object to the Relevance of the EVIdence, whIch were ralsed m the applIcatIOn but 

not at the hearmg m thIS matter, and were not speclfIcally addressed m thIS Order, 

thIS Court fmds that the ApplIcant faIled to present any probatlve eVIdence 
I 

regardmg such allegatIOns Accordmgly, thls Court fmds that the ApplIcant waIved 

I 
such allegatIOns and faIled to meet hIS burden of proof regardmg them 

Accordmgly, they are demed and dIsmIssed wIth prejUdICe 

CONCLUSION 

I 

Based on all the foregomg, thIS Court fmds and concludes that the ApplIcant 

I 
has not establIshed any constltutIOnal vlOlatlOns or depllvatIOns that would reqUIre 

thIS court to grant hIS applIcatIOn r.8herefore, thIS applIcatlOn for post convICtIOn 

relIef must be demed and dlsmissed wIth prejUdICe ~ () 
"7" c= -0 r-
.J'o -..D » Pl » c- ;p, 

Thls Court cautIOns the ApplIcant that he must fIle and selve a~ot~ o~~ __ 
...".. I c,J ,.-., -
,-.. -J C '-J r 

appeal wlthm tplrty (30) days flOm the lecelpt by counsel of wlltten notlc~f entry:; ""T'1 1'1 
('") -0 J () r 
::c :x 00 

of Judgment to secure the appropnate appellate leVlew See Rule 203,~C*R~~ 
U> U1 -<.r'-.J 

ex> 
Pursuant to Austm V State, 305 S C 453 (1991), an ApplIcant has a nght to an 

appellate counsel's assIstance m seekl11g reVIew of the demal of PCR Rule 71 1(g), 
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SCRCP, provIdes that If the ApplIcant wIshes to seek appellate IeVIeW, PCR counsel 

must serve and fIle a NotIce of Appeal on the Apphcant's behalf Yom attentIOn IS 
I 

dIrected to South Carolma Appellate Court Rule 243 for applOpnate procedures fOI 

appeal 
I 
I 4 

IT IS THEREFORE ORDERED 

1 That the ApplIcatIOn for Post ConvIctIOn Rebef must be 
demed and dIsmIssed WIth pIe]udICe and 

2 The ApplIcant must be Iemanded to the custody of the 
Respondent 

AND IT IS SO ORDERED' 

e 
CIrcUlt COUl t Judge 

1/1 ,2009 

S;p£u ~, South CmoJ!na 

I 
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