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Good morning:
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Ina Shtukar Steinberg, Esquire
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

Danniel Hall, Circuit Court Judge

Appellate Case No. 2024-001311

Ina Shtukar, Appellant,

Erie Insurance Group, Respondent.

APPELLANT’'S MOTION TO STAY DEADLINES
PENDING RESOLUTION OF RULE 59(e) MOTION

Appellant respectfully moves this Honorable Court to stay all appellate deadlines
pending the trial court’s ruling on Appellant’s Rule 59(e) Motion to reconsider its Order
denying Appellant’s Motion for Entry of Default and granting Defendant’s Motion to Dismiss
in light of the errors of law detailed in the motion, which were brought to light only after the 10-
day statutory time for a Rule 59(e) had expired. Appellant states the following in support of her
Motion:

I. PROCEDURAL BACKGROUND
This appeal stems from the trial court’s rulings issued as a Form 4 Order, which denied the
Appellant’s Motion for Entry of Default and granted Defendant’s Motion to Dismiss. The
motions were heard by the trial court on July 31, 2024, and on August 5, 2024, the case was
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docketed for a jury trial. Inexplicably, the very next day, on August 6, 2024, after the case was
set for trial, Judge Hall issued a Form 4 Order granting Defendant’s Motion to Dismiss, after the
trial court affirmed in open court, as the transcript will show, that Appellant’'s Amended
Complaint would not be dismissed, at the time it heard the parties’ arguments concerning their
pending motions. While the trial court did not explain its reasoning, the Order nonetheless
triggered the time-period for the notice of appeal under Rule 203, SCRAP, and Appellant’s
deadline to file a Rule 59(e) motion. The undersigned was plainly startled and confused by this
unanticipated development, which contradicted both what Judge Hall stated at the time of the
hearing and what the trial court administrator did in docketing the case for trial. The Order
tasked Respondent with drafting a proposed order.

Appellant noticed her appeal that same day, on August 6, 2024, to preserve her right to
appeal, which was both e-served and served by mail on the opposing counsel that same day. See
Eberly v. Advanced Flooring & Design Div. of ISI, LLC. 901 S.E.2d 273, 275 (2024) (“automatic
service of the NEF upon the E-Filing of [] [an amended pleading] constitutes proper service [] as
to parties who are represented by counsel and proceeding in the E-Filing System™). The
Appellant filed a Notice of Appeal with the Court of Appeals the following day, on August 7,
2024, pursuant to Rule 203(d)(1)(B). SCRAP. That same day, Appellant also ordered a
transcript' in accordance with Rule 207, SCRAP. On August 16, 2024, ten (10) days after it
issued a Form 4 Order, the Court issued a Memorandum of Opinion, which explained its flawed
reasoning, bringing to light several issues for the first time. The opposing counsel did not serve
her proposed order prior to or at the time it was furnished to Judge Hall, as required under Rule

5(b)(3), SCRCP. Appellant filed a Rule 59(e). SCRCP, Motion on August 18, 2024. (Please see

' The undersigned has previously furnished the Clerk’s Office with her signed and dated
Transcript Order form and a copy of her correspondence with the court reporter and the trial
court’s administration, which shows that a transcript was timely ordered.
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Rule 59(e) Motion and Exhibits A-D as Appellant’s Exhibits 1. 2, 3, 4, and. 5 respectively). Said
motion is pending and it has not been ruled on by the trial court.
[I. LEAGAL FRAMEWORK AND ARGUMENT

Rule 203(a), SCRAP, states that “[w]hen a timely motion for judgment n.o.v. (Rule 50,
SCRCP), motion to alter or amend the judgment (Rules 52 and 59, SCRCP). or a motion for a
new trial (Rule 59, SCRCP) has been made, the time for appeal for all parties shall be stayed and
shall run from receipt of written notice of entry of the order granting or denying such motion.”
Moreover, Rule 59(f), SCRCP, states:

The time for appeal for all parties shall be stayed by a timely
motion under this Rule and shall run from the receipt of written
notice of entry of the order granting or denying such motions. The
time within which to make the motions under this Rule shall not be
affected by the ending of a term of court or departure of the judge
from the circuit, and the trial judge shall retain jurisdiction of the
action for the purpose of hearing and disposing of such motion if
not heard and disposed during the term.

Based on the above referenced rules, the deadlines should be stayed to give the trial court
an opportunity to rule on the Rule 59 motion. While the motion was filed outside the 10-day
period under Rule 59, SCRCP, if the deadline was triggered by the Form 4 Order, which should
have been filed at the same time the Memorandum of Opinion was filed, Appellant had no prior
opportunity to raise the issues, which first emerged when to the trial court revealed its reasoning
in support of its ruling dismissing Plaintiff’s case, which was issued ten (10) days earlier.
Because the issuing of Form 4 Ordered started several crucial deadlines, delaying the
Memorandum of Opinion procedurally disadvantaged Appellant and enhanced the confusion that
arouse in light of the unexpected rulings. Appellant also notes that she is proceeding pro se and

asks the Court to liberally construe her filings to avoid inequity. to the extent while Appellant is

an attorney, she has no appellate experience and her practice is primarily federal in nature. See,
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e.g. Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curium); De'Lonta v. Angelone, 330 F.3d
630, 633 (4th Cir. 2003), Sweeting v. McCabe, 141 Fed Appx. 2177 (4th Cir. 2005).

Appellant further notes that after perusing the South Carolina Rules of Appellate
Procedure, the undersigned mistakenly believed that she had to notice her appeal within ten (10)
days (instead of 30) after the Form 4 Order was issued, to the extent Rule 203(d)(1)(B) required
her to file a notice of appeal within ten (10) after her notice of appeal was served. While the
undersigned had more time to notice her appeal, she nonetheless still had to pursue a Rule 59(e)
within ten (10) days, which she was unable to do because the Form 4 Order neither shed any
light on the trial court’s rationale nor accompanied the Memorandum of Opinion. Because the
trial court did not announce its unexpected rulings via email, requesting a proposed order from
one of the parties, which has always been the undersigned’s experience with North Carolina state
courts, but instead filed a form order triggering crucial deadlines, the undersigned was concerned
about missing the deadline to note her appeal. Moreover, there was no line of communication
established and no estimated timeframe provided to inform the undersigned as to when to expect
the opposing counsel’s proposed order. In the course of the litigation, the defense counsel
requested an extension in connection with every deadline and used 77 days to file a one-sentence
motion, which led the undersigned to anticipate a delay in submitting a proposed order, creating
a risk of missing an important deadline. In addition, the opposing counsel did not serve her
proposed order prior to or at the time she submitted it to the trial court, as required under Rule
5(b)(3), SCRCP, which further impeded Plaintiff’s ability to pursue a timely Rule 59(e) motion.

In short, in light of the circumstances that arose because the trial court issued its Order
without explaining its rationale, and delayed the filing of its Opinion until the 10-day deadline

for a Rule 59(e) motion was up, Appellant was deprived of a fair opportunity to timely file a
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Rule 59 motion to ask the trial court to reconsider its rulings. This would not have happened if
the trial court announced its rulings before it issued its Order or filed an order accompanied by
an opinion, which fully explained its reasoning. To eliminate the inequity, Appellant respectfully
asks the Court to stay the deadlines while Judge Hall is considering Appellant’s Rule 59(e)
motion, even if it was filed outside the 10-day statutory period. As another Court of Appeals put
it, “[rJules of practice and procedure are devised to promote the ends of justice, not to defeat
them.” Manning v. Caldwell, 930 F.3d 264, 268 (4th Cir. 2019). Moreover, the Supreme Court of
the United States in Gordon v. Leeke, 574 F.2d 1147, cert. denied. 439 U.S. 970. 58 L. Ed. 2d
431, 99 S. Ct. 464 (1978) expressed the indisputable desire that those litigants with meritorious
claims should not be tripped up in court on technical niceties. 574 F.2d at 1151.
I[II. CONCLUSION
For the reasons stated supra, Appellant respectfully moves the Court to stay deadlines

pending the resolution of rule 59(e) Motion.

Respectfully subm,rttefl (
/ 7 / e -
Z, &1
y
August 26, 2024 7 o f//{/ éf/( o ‘H“ //Z( "L&‘é/
(_/ Iné Shtukar “S;embqu” Esqulre /
sC E]arNo]059l6 \ /
1687\Saybrook Court L k

Rock Hill, SC 29732

(704)-309-0992

ina@blackandwhiteimmigrationlaw.org
ATTORNEY FOR APPELLANT
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas
Danniel Hall, Circuit Court Judge

Appellate Case No. 2024-001311

Ina Shtukar, Appellant,

Erie Insurance Group, Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing Motion to Stay was served on all
counsel of record by electronic mail and depositing a copy of the same with the United States
Postal Service, postage prepaid. on August 23, 2024, addressed as follows:

Elizabeth A. Martineau
MARTINEAU KING PLLC
PO BOX 241268

Charlotte, NC 28224

August 26, 2024 . s 3 : ,
| aShtuk “Steinberg’” ’Esqulre/
/ SC Bar No.105916 /
| 4

1687 Sayb‘sook Court \
Rock Hill, SC 29732 ~—
(704)-309-0992
ina@blackandwhiteimmigrationlaw.org
ATTORNEY FOR APPELLANT
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8/7/24, 8:09 AM BLACK & WHITE LAW, LLP Mail - Ina Shtukar v. Erie Insurance Group, Inc. (File #: 10.8709) - Claim No: A00002877576

. EXHIBIT 3 EXHIBITB
M Gma |[ Ina S. Steinberg Esq. <ina@blackandwhiteimmigrationlaw.org>T

Ina Shtukar v. Erie Insurance Group, Inc. (File #: 10.8709) - Claim No: A00002877576

10 messages

Lee Thomas <Ilthomas@martineauking.com> Thu, Mar 2, 2023 at 1:54 P
To: Mary Young <myoung@martineauking.com>, "ina@blackandwhiteimmigrationlaw.org"
<ina@blackandwhiteimmigrationlaw.org>

Cc: Elizabeth Martineau <emartineau@martineauking.com>

Ina,

Good afternoon. Just to clarify, while Erie was served at its place of business on 2/27/23, it appears the SC
Commissioner of Insurance accepted service for Erie on 2/10/23. Sixty days from that date would be 4/11/23. Can you
still consent to the 4/28/23 deadline to respond to the Complaint? Thank you.

Sincerely,

Lee M. Thomas

Licensed in NC, SC & FL
MARTINEAU KING PLLC
P.O. Box 12151

Rock Hill, SC 29731
Phone: (704) 247-8532

Fax: (704) 247-8582
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8/7/24, 7:36 AM BLACK & WHITE LAW, LLP Mail - Re: Ina Shtukar v. Erie Insurance Group, Inc. (File #: 10.8709) - Claim No: A00002877576

. EXHIBIT 2 EXHIBIT.A
M Gmail

Ina S. Steinberg Esq. <ina@blackandwhiteimmigrationlaw.org>1

0)

Re: Ina Shtukar v. Erie Insurance Group, Inc. (File #: 10.8709) - Claim No:
A00002877576

2 messages

Mary Young <myoung@martineauking.com> Tue, Feb 28, 2023 at 9:39 A
To: "ina@blackandwhiteimmigrationlaw.org" <ina@blackandwhiteimmigrationlaw.org>
Cc: Lee Thomas <Ilthomas@martineauking.com>, Elizabeth Martineau <emartineau@martineauking.com>

Good morning. Erie informed us they were served with the Summons & Complaint via certified mail on 2-27-2023. With a
30-day extension, Erie’s response will be due on or before 4-28-2023. Please let us know if you do not agree. Thank
you.

Mary L. Young

NC State Bar Certified Paralegal

MARTINEAU KING PLLC
8701 Red Oak Blvd., Suite 100, Charlotte, NC 28217

(Mailing address) P. O. Box 241268, Charlotte, NC 28224

704-315-5293 — Direct Dial

704-247-8520 — Main Phone
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704-247-8582 — Main Fax

704-953-9443 — Mobile

myoung@martineauking.com

www.martineauking.com
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MARTINEAU KING

NOTICE: This email communication (including any attachment) is being sent by or on behalf of a lawyer or law firm and may
contain confidential or legally privileged information. The sender does not intend to waive any privilege, including the attorney-
client privilege or work-product immunity that may attach to this communication. If you are not the intended recipient, you are not
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EXHIBIT 1

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT

Ina Shtukar,
Plaintiff, PLAINTIFE’S MOTION
TO ALTER OR AMEND JUDGMENT

(Rule 59(¢) SCRCP)

VS.

Erie Insurance Exchange, aka Erie

Insurance Group, Erie Insurance

Company, and Erie Insurance.
Defendant.

CASE NO. 23-CP-460039

N N N N N N N N N

NOW COMES Plaintiff and respectfully moves the Court to reconsider its ruling pursuant

to Rule 59(e) SCRCP.
I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff filed a Complaint on February 7, 2023, asserting bad faith and unfair and deceptive
trade practices as the main causes of action. Plaintiff’s Complaint contained sufficient factual
allegations, i.e., prima facie showing, which, taken as true, as required at the pleading stage of the
proceedings, show that Defendant engaged in unauthorized business of insurance by renewing
Plaintiff’s policy after she moved to South Carolina and began adjusting a claim under Plaintiff’s
name. See Pl. Complaint, generally. Plaintiff subsequently served Defendant pursuant to S.C. Code
§ 15-9-285, which authorizes a resident of South Carolina to serve an unauthorized insurer through
the South Carolina Department of Insurance (“SCDOI”). This statute was specifically crafted by
the South Carolina Legislature to create an easy and simple way for its residents to effectuate
service and obtain personal jurisdiction over an out-of-state insurance company, based on the
premise that by engaging in enumerated actions, that constitute unauthorized business of

insurance, the unauthorized insurer appoints the South Carolina Director of Insurance as its agent
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for the purposes of service of process. S.C. Code § 15-9-285. See also White Oak Manor, Inc. v.
Lexington Ins. Co., 407 S.C. 1, 753 S.E.2d 537 (S.C. 2014) (We have previously interpreted
insurance service statutes as “designed by the legislature to provide a simple and easy method of
obtaining jurisdiction over a foreign insurance company” (emphasis added) (internal quotation
omitted). The SCDOI accepted service of process effective February 10, 2023. Plaintiff also served
the Summons and Complaint by certified mail, which was acknowledged by defense counsel on
two separate occasions. (See Exhibit A and Exhibit B). On March 2, 2023, Plaintiff filed a
Certificate of Service by Certified Mail and an Affidavit of Compliance with S.C. Code § 15-9-
285(c), supported by two exhibits — DOI’s Acceptance of Service, which clearly bore “Erie
Insurance Exchange ef al.” as Defendant’s name, and a return receipt, which clearly showed that
Defendant was served by certified mail in addition to service on the DOI. Defendant’s attorney
entered their appearance on February 16, 2023, and contacted Plaintiff to obtain an extension of
time to respond to the Complaint. Plaintiff agreed to a 30-day extension, being unaware that the
date selected by Defendant was outside the time-period authorized by the South Carolina Rules of
Civil Procedure. Defendant did not object to Plaintiff’s Affidavit of Compliance, even though the
DOTI’s Acceptance of Service clearly bore Defendant’s slightly different name plus “et al.”

On April 28, 2023, 77 days after SCDOI accepted service on Defendant’s behalf,
Defendant filed a one-sentence motion unsupported by a brief, citing Rule 12(b)(2) (lack of
personal jurisdiction) and 12(b)(6) (failure to state a claim) and notifying the Court that “[t]his
motion will be supported by Defendant’s forthcoming brief.” See D’s MTD. Plaintiff subsequently
moved for Entry of Default and Default Judgment on May 31, 2023, before Defendant filed its
brief. The motions were subsequently set for hearing on November 14, 2023. On Friday,

November 10, 2023, Defendant filed a Memorandum in support of its motion to dismiss filed 196
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days earlier, and set to be heard in two business days from the date of the filing of the brief. In its
brief, Defendant argued that Plaintiff incorrectly named Defendant by its fictitious name “Erie
Insurance Group” and that this misnomer deprived the Court of personal jurisdiction. See D's
Memo in Support of MTD. Defendant also argued that the Court had no personal jurisdiction
because Defendant “does not conduct business in South Carolina.” Id. Defendant’s 12(b)(6)
argument concerned only Plaintiff’s request for injunctive relief to prevent Defendant from
continuously using Plaintiff’s policy and her credit. /d. Importantly, Defendant did not assert
12(b)(4) (insufficiency of process) or 12(b)(5) (insufficiency of service of process) in either their
motion or their brief. argue that Plaintiff failed to serve Defendant or that her service was improper.
In sum, Defendant did not argue that Plaintiff’s service was deficient in its first responsive filing.
The motions were heard by the Honorable Dan Hall on November 14, 2023. At the time of the
hearing, Plaintiff’s counsel moved for leave of court to amend the Complaint to correct
Defendant’s name. Defendant stated that it had no objection to the request to amend, and Plaintiff’s
motion to amend was orally granted by the Court. The pending motions were taken under
advisement and the Court encouraged the parties to explore a settlement.

On January 5, 2024, Plaintiff filed an Amended Complaint, to correct Defendant’s name, fix
the deficiency noted by Defendant concerning Plaintiff’s request for an injunction, converting it
to a common law injunction, and add additional causes of action, including conversion and
misappropriation of identity. See PI’s Amended Summons & Complaint. Plaintiff’s amended
pleading did not add any new factual allegations and remained substantially unchanged in terms
of the factual basis for Plaintiff’s claims. On February 5, 2024, 31 days after Defendant was served
with Plaintiff’s Amended Complaint, Defendant filed a motion to extend time to respond to the

Amended Complaint, arguing that it needed more time to investigate Plaintiff’s factual allegations.
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See D’s Motion to Extend Time. Later that same day, however, Defendant filed “Motion to Dismiss
for Lack of Personal Jurisdiction and Answer,” in which it raised 16 “affirmative defenses.” See
D’s Answer. None of said defenses argued either lack of personal jurisdiction or improper service.
Id. Aside from the title of the document and a brief notation that “none of the defendants issue
policies of insurance in South Carolina,” Defendants’ response to the Amended Complaint did not
argue either lack of jurisdiction or improper service. In fact, by filing an Answer, Defendant
consented to the Court’s jurisdiction and abandoned its lack of personal jurisdiction defense. See
infra. The Court next held a status conference on June 5, 2024, and set the case to be called for a
jury in the first week of December, despite the fact that at the time of the conference, the motions
remained pending, which Plaintiff brought to the Court’s attention, indicating that setting the case
for trial was premature. Because the motions were not ruled on, Plaintiff subsequently contacted
the court administrator and asked for another hearing, which was originally set for June 24, 2024,
and subsequently rescheduled for July 31, 2024.

The motions were heard on July 31, 2024. At the time of the hearing, Defendant introduced a
document that was not part of the record, which, judging by the cover page, appeared to be
Defendant’s internal document titled “Litigation Transmittal.” (See Exhibit C). Following

2

Defendant’s cover page that bore its logo “Erie Insurance’,” the document contained DOI’s
Acceptance of Service and an unfiled Summons and Complaint, which bore a slightly different
name of Defendant Erie (“Erie Insurance Exchange”) than the name that appeared on the

Complaint actually filed with the Court (“Erie Insurance Group”). Other than Defendant’s name,

the Summons and Complaint were identical to those filed with the Court. This document was not

' Notably, even Defendant’s internal documents do not state its proper name and instead use a
fictitious trade name — “Erie Insurance.”
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properly authenticated, no foundation was laid, and defense counsel did not explain how she came
in possession of this document. In fact, the record contains no evidence whatsoever that shows that
this was the document Plaintiff served on the DOI. Defense counsel then announced that she “just
noticed” earlier that day the discrepancy in Defendant’s name, argued that Plaintiff served DOI
with a “sham complaint.” Defendant also argued that because Plaintiff allegedly served this unfiled
Summons and Complaint, she failed to properly serve Defendant and failed to properly commence
this action in accordance with Rule 3 SCRCP, because the Statute of Limitations expired.
Defendant’s improper service arguments were not included in Defendant’s previously filed motion
to dismiss and its brief in support. Nor did Defendant raise lack of proper service in response to
Plaintiff’s Amended Complaint. As to Plaintiff’s motion for entry of default, Defendant argued
that Plaintiff consented to the extension beyond 60 days. Lastly, Defendants also argued that
Plaintiff’s Amended Complaint made both pending motions moot.

In response to the new arguments based on lack of proper service, Plaintiff argued that
Defendant waived any objection to the manner and sufficiency of Plaintiff’s service of process,
because Defendant raised only lack of personal jurisdiction in accordance with Rule 12(b)(2) as a
defense in response to both Plaintiff’s original Complaint and her Amended Complaint, and
improper service is a waivable defense. Plaintiff argued that Defendant failed to preserve its
objection. Moreover, Plaintiff argued that at the time Defendant moved to dismiss, it was
technically in default, which made its motion invalid anyway. Plaintiff also noted that Defendant
failed to oppose her Supplemental Brief field in support of her motion for entry of default, which
explained that the parties lacked authority to consent to an extension beyond 60 days in accordance
with Rule 6(b) SCRCP and that entry of default was a mandatory in accordance with Rule 55(a)

SCRCP. Defendant had a full opportunity to respond to Plaintiff’s arguments fully articulated in
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Plaintiff’s filings and to raise new contentions, especially since the hearing was rescheduled last
minute. The Court did not seem bothered by the fact that Plaintiff, on the other hand, had no
adequate opportunity to respond to Defendant’s new grounds for its motion to dismiss based on
lack of service and did not give Plaintiff time to file a response, indicating that it was going to rule
on the motions by the end of the week. Because the hearing was held on Wednesday, Plaintiff
rushed back to her office to draft and file a supplemental brief in support of her argument that
Defendant waived its objection to the propriety of Plaintiff’s service pursuant to Rule 12(h)
SCRCP. See PI’s Second Supp. Memo. The following day, Plaintiff filed another supplemental
brief to address Defendant’s misnomer argument, citing binding authority that a mere misnomer
“misnomer of a corporation in a notice, summons, notice by publication, garnishment citation, writ
of certiorari, or other step in a judicial proceeding is immaterial if it appears that [Defendant]
could not have been, or was not misled,” as compared to a misjoinder, because the right Defendant
was before the Court. See PI’s Third Supp. Brief. The following day, Defendant filed its brief
which reduced its new arguments to writing. See D’s Brief in Support. First, Defendant argued that
the motions were moot, citing a single decision by the federal court for the District of South
Carolina, which was not binding on any court including this Court. /d. Second, Defendant argued
that Plaintiff’s motion for entry of default should be dismissed because she failed to commence
the action pursuant to rule 3 SCRCP. /d. Defendant’s argument rested on an idea that Plaintiff
allegedly served a Summons and Complaint on the DOI which bore a misnomer, unsupported by
either evidence or binding authority. /d. While noting that an unambiguous statute should be
interpreted in accordance with its plain meaning, Defendant asserted that Plaintiff was required to
serve “the actual complaint she filed upon the Defendant to commence her action.” /d. (emphasis

original). No supporting authority was cited for this proposition and none exists, to the extent the
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Court has no authority to add qualifying words of its choosing to an unambiguous statute, which
would also ignore a well-settled body of law which holds that a mere misnomer in Defendant’s
name is of no moment. See Hodges v. Rainey, 341 S.C. 79, 85,533 S.E.2d 578, 581 (2000) ("Under
the plain meaning rule, it is not the court's place to change the meaning of a clear and unambiguous
statute."). See also (“The instructions sought by [defendant] effectively would have added the word
"sole" to the statute, creating a different element of the crime, which would have prohibited entry
into a marriage "for the [sole] purpose of evading any provision of the immigration laws." We will
not construe the statute in such a manner, because we are required to interpret statutory language
as written and are not permitted to add words of our own choosing.”). United States v. Sonmez,
777 F.3d 684, 688 (4th Cir. 2015). In sum, Defendant’s argument has no support in either fact or
law. Lastly, Defendant asserted that Plaintiff’s Complaint somehow remains unserved and that
Plaintiff’s Amended Complaint cannot relate back to the ordinal Complaint, concluding that the
action was time barred. /d. No supporting authority was cited in support of Defendant’s novel
argument against the doctrine of relation back and none exists. Importantly, Defendant neglected
to mention that Defendant was also served by certified mail and filed both a motion to dismiss and
an answer without articulating any objection based on service of process.

On August 3, 2024, Plaintiff filed a Reply Brief responding to Defendant’s arguments. See P1’s
Reply Brief. Specifically, Plaintiff noted that Defendant’s own exhibits showed that in addition to
service on DOI, Defendant was also served by certified mail. Notably, Defendant did not make
any allegations that the Summons and Complaint served by certified mail different in any way
from those filed with the Court. Next, Plaintiff noted that other than the misnomer, the Sommons
and Complaint were identical to those filed with the Court, and cited authority that a mere

misnomer in the Summons and Complaint allegedly served on the DOI does not invalidate
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Plaintiff’s service. In addition, Plaintiff argued that “Erie Insurance Group” was a fictitious trade
name that referred to all Erie entities collectively and that Defendant itself used this fictitious name
in its dealings with Plaintiff, which was stablished by way of an exhibit. /d. Plaintiff also cited
authority that South Carolina law permits the use of fictitious names and that by using this trade
name, Defendant binds itself to it, which makes an amendment not even necessary, as all various
Erie names referred to the same insurance company. /d. Lastly, Plaintiff noted that Defendant
attempted to disguise its motion to dismiss for lack of proper service by citing to Rule 3 SCRCP,
it also admitted in its brief that this was “undoubtedly” an issue of service, and since Defendant
waited 1.5 years to raise the issue, it was a clear case of a waiver under Rule 12(h) SCRCP. Plaintiff
also argued and cited authority that Defendant could not have relied on Plaintiff’s consent to an
extension of 77 days and that Defendant’s negligence in calculating its due date could not
constitute “good cause.” Lastly, Plaintiff presented documentary evidence that Defendant did
renew her policy after she moved to South Carolina and began adjusting a claim under her name,
which leads to only one reasonable inference — that Defendant falsified its records after the fact
and that it is in fact Defendant who is using “sham documents.” Unlike a mere misnomer,
Defendant’s backdated documents removed Plaintiff’s name from her own policy, which most
certainly had profound legal consequences. See Exhibits to PI’s Amended complaint.

On August 6, 2024, the Court issued a Form 4 order granting Defendant’s motion to dismiss
and denying Plaintiff’s motion for entry of default. See Form 4. The Court also asked Defendant
to draft a proposed order. On August 13, 2024, Plaintiff filed a motion for a new trial/hearing,
noting that in addition to suffering a default in response to Plaintiff’s original Complaint,
Defendant once again defaulted in response to Plaintiff’s Amended Complaint to the extent Rule

15(a) SCRCP required Defendant to respond within 14 days, and Defendant filed its Answer on
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day 31 after being e-served with Plaintiff’s Amended Complaint. Plaintiff argued that because
Defendant suffered a default in response to both pleadings, its most recent motion based on
improper service is also invalid and thus the Court is precluded from granting Defendant’s “Rule
3” motion to dismiss. Instead of emailing its proposed order to the chambers and the undersigned,
Defendant filed it with the Court, on August 14, 2024. This proposed order was not served on the
undersigned, even though Defendant repeatedly noted in its filings and at the hearing that Plaintiff
was an attorney admitted to practice in South Carolina, who was representing herself.
II. LEGAL FRAMEWORK

While the language of Rule 59(e) does not expressly state so, “[h]e purpose of [a] Rule
59(e), SCRCP, [motion] to alter or amend the judgment is to request the trial judge to reconsider
matters properly encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420
S.E.2d 834, 842 (1992) (quoting Budinich v. Becton Dickinson & Co., 486 U.S. 196, 200, 108 S.
Ct. 1717, 100 L. Ed. 2d 178, (1988)) (internal quotations omitted). “A party may wish to file such
a motion when she believes the court has misunderstood, failed to fully consider, or perhaps failed
to rule on an argument or issue, and the party wishes for the court to reconsider or rule on it. A
party must file such a motion when an issue or argument has been raised, but not ruled on, in order
to preserve it for appellate review.” Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24, 602 S.E.2d 772,
780 (2004).

The Court failed to rule on essentially any of Plaintiff’s arguments, wherefore a Rule 59(e)
motion is warranted. Moreover, the Court’s final Opinion raised new issues, which Plaintiff had
no opportunity to argue. In addition to Plaintiff’s new arguments contained in this Motion, Plaintiff
expressly incorporates all of her prior motions, briefs, and oral arguments, which the Court failed

to rule on, including but not limited whether Defendant’s motion to dismiss was a mere placeholder
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insufficient to preserve any defense, and whether Defendant suffered a default both due to filing
the motion 77 days after the effective date of service and due to insufficiency of its one-sentence
motion unaccompanied by a brief.

Lastly, Rule 59(e), SCRCP states that “[a] motion to alter or amend the judgment shall be
served not later than [ten] days after receipt of written notice of the entry of the order.” While the
Court issued a Form 4 Order on August 6, 2024, the Order did not articulate the Court’s reasoning.
In addition, the Court issued its Opinion on August 16, 2024, exactly ten (10) days after it made
its rulings on the motions. Next, the opposing counsel, who drafted the Order, did not serve it on
the undersigned to give her an opportunity to comment, as required by Rule 5 (b)(3), SCRCP,
despite repeatedly noting that Plaintiff is an attorney admitted to practice in South Carolina who
is representing herself in this case. See Rule 5 (b)(3), SCRCP (“Any party providing a proposed
order, proposed findings of fact or conclusions of law, or proposed judgment or other paper to the
court for its consideration in any pending matter shall serve the same on all counsel of record at
the same time and by the same means.”). As such, Plaintiff had no prior opportunity to raise the
issues, which were illuminated by the August 16 Opinion.

III. ARGUMENT

a. The Court erred in finding that Plaintiff “never served” the Summons and Complaint
and concluding that Plaintiff’s action is time-barred, because Defendant failed to
properly plead either insufficient service, insufficient process, or statute of limitation to

preserve its defenses, waiving them instead pursuant to Rule 12(h).

At the July 31, 2024 hearing, Defendant orally moved the Court to dismiss the action asserting
that Plaintiff failed to serve Defendant and as such her action was now time-barred. After the
hearing, on August 2, 2024, Defendant filed a written brief in support of its argument. As was

noted in prior filings, Defendant’s brief was short on legal authority and long on unsupported

assumptions, contrary to well-settled law. Nonetheless, on August 16, 2024, the Court issued an
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Opinion, which found that “Plaintiff never served the Summons or the Filed Summons and
Complaint.” See Memorandum of Opinion, §11. As will be shown infra, this finding is both clearly
erroneous and contrary to law.

Rule 12(b) states in relevant part:

Every defense . . . to a cause of action in any pleading . . . shall be
asserted in the responsive pleading thereto if one is required, except
that the following defenses may at the option of the pleader be made
by motion: . . . (5) insufficiency of service of process . . . . A motion
making any of these defenses shall be made before pleading if a
further pleading is permitted.

Rule 12(b), SCRCP (emphasis added). Additionally, Rule 12(h)(1), SCRCP, expressly
provides that the defense of insufficiency of service of process is waived “if it is neither made by
motion under this rule nor included in a responsive pleading or an amendment thereof permitted
by Rule 15(a) to be made as a matter of course.” As Plaintiff has previously shown, Defendant
asserted two defenses in response to Plaintiff’s original Complaint — lack of personal jurisdiction
under Rule 12(b)(2) and failure to state a claim under Rule 12(b)(6) — by way of its untimely one-
sentence motion to dismiss, which was not accompanied by a brief. In response to Plaintiff’s
amended Complaint, Defendant filed “Motion to Dismiss for Lack of Personal Jurisdiction and
Answer” once again asserting lack of personal jurisdiction because “[n]Jone of defendants issue
policies of insurance in South Carolina.” See D’s Answer. This procedural history alone,
conclusively establishes that Defendant waived any objection to the mode of delivery or lack of
delivery of the Summons and Complaint pursuant to Rule 12(g) and (h), SCRSP. See SCRCP 12(g)
(“If a party makes a motion under this rule but omits therefrom any defense or objection then
available to him which this rule permits to be raised by motion, he shall not thereafter make a

motion based on the defense or objection so omitted, except a motion as provided in subdivision

(h)(2) hereof on any of the grounds there stated”). Because Defendant asserted only lack of
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personal jurisdiction in response to Plaintiff’s Amended Complaint, the Court erred when it
permitted defendant to make an oral motion to dismiss for lack of service of the original Complaint.

Next, our Court of Appeals adopted the standard used by federal courts and explained that
“objections to the sufficiency of service of process must be specific and must point out in what
manner the plaintiff has failed to satisfy the rule relating to the service provisions.” Unisun Ins. v.
Hawkins, 342 S.C. 537, 542 (Ct. App. 2000). Specifically, it held that “the averment that [plaintiff]
‘failed to serve [defendant] within the three-year statute of limitations’ is insufficient, standing
alone, to raise the defense of insufficiency of service of process.” Unisun Ins., 342 S.C. at 542-
543. The court further explained that the defense was not sufficiently pled because defendant failed
to “identify that he was moving to challenge service of process pursuant to Rule 12 and failed to
specify any defects in the service of process.” Id. In the case at bar, Defendant failed to even
mention “service” of process in response to either Plaintiff’s original Complaint or in response to
Plaintiff’s Amended Complaint, and instead only identified lack of personal jurisdiction as one of
its 12(b) defenses, triggering SCRCP 12(h) and (g). “A court [shall] not [] write into the pleadings
allegations and defenses that are not presented.” Unisun Ins., 342 S.C. at 539. As such, as Plaintiff
has previously argued both at the hearing and in her memoranda, Defendant clearly waived any
objection to the mode or sufficiency of Plaintiff’s service of process. In addition, the Court of
Appeals also explained that Rule “12(b)(5) is the proper vehicle for challenging both the mode of
delivery or the lack of delivery of the summons and complaint” as Defendant attempts to argue in
the case at bar, asserting that Plaintiff “never served” the “filed” process. Unisun Ins., 342 S.C. at
539 (emphasis added).

Importantly, relying on our Supreme Court decision in Garner v. Houck, 312 S.C. 481, 435

S.E.2d 847 (1993), which “held that a party who fails to properly raise the defense of insufficient
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service of process under Rule 12 waives any issues or defenses regarding service, including a
statute of limitations defense,” the Court of Appeals further held that in order to preserve its statute
of limitations defense, defendant had to first adequately plead its objection to the sufficiency of
service because “statute of limitations claim is inextricably tied to the attempted service.” Unisun
Ins., 342 S.C. at 541. As in Unisun Ins. and Garner, Defendant argued and the Court agreed that
Plaintiff’s action is time barred because she “never served” Defendant. This legal conclusion is
contrary to law.

In its brief, Defendant actually admits that its new argument rests entirely on its contention that
“Plaintiff never served” the original complaint. See D’s brief at 7 (“This goes beyond an issue of
service, although it undoubtedly is one, and on to whether Plaintiff ever properly initiated this
action in the first place.”). And while Defendant attempted to disguise a Rule 12(b)(5) objection
of insufficiency of service? as a novel “Rule 3” motion to dismiss, in order to argue Rule 3, SCRCP,
Defendant was first required to adequately plead insufficiency of service defense to avoid a waiver
under Rule 12(h), SCRCP, in its first responsive filing, because Defendant’s current position is
inextricably intertwined with Defendant’s untimely lack of service objection and cannot be
maintained unless Defendant shows lack of service. See Garner, Unisun Ins.

In the absence of prior state law on an issue in question, federal cases interpreting the rule are
persuasive. Unisun Ins., 342 S.C. at 539. The federal law interpreting nearly identical rules holds

that by failing to timely raise the defense of deficient service “either in a pre-answer motion or, if

2 While Defendant’s argument actually raises the issue of insufficiency of process under Rule
12(b)(4), not the issue of insufficiency of service of process under Rule 12(b)(5), to the extent it
argues that the documents delivered to the DOI were not identical to those filed with the court,
the same fate must meet Defendant’s objection, despite its failure to properly identify Rule 12(b)
defense and confusing insufficiency of process with insufficiency of service, because both
defenses are subject to Rule 12(h) waiver. See also Patterson v. Whitlock, 392 Fed. Appx. 185,
189 (4th Cir. 2010) (insufficiency of process must be pled with specificity).
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no such motion is made, then in its answer, a defendant waives that defense and submits to the
personal jurisdiction of the court.” See Pusey v. Dallas Corp., 938 F.2d 498, 501 (4th Cir 1991).
More importantly, when a defendant waives his insufficiency of service defense, the Court lacks
authority to dismiss for failure to serve the summons and complaint. See Pusey, 938 F.2d at 501
(“A party's waiver operates not only to cut off his right to raise the defense, but the court's power
to invoke it.””) (internal quotations omitted). In sum, Defendant’s waiver not only precludes it from
filing a motion to dismiss for failure to serve the process at this juncture, it also deprives the Court
of sua sponte authority to dismiss based on the same grounds, to the extent Defendant consented
to the Court’s jurisdiction. As such, dismissal of the action as time-barred for lack of service is
contrary to law.

b. The Court also erred in finding that “Plaintiff never served the Summons or the Filed
Summons and Complaint” to the extent Defendant was served by certified mail and a
mere misnomer did not invalidate Plaintiff’s service on DOL.

Even if Defendant properly preserved its service objection, the dismissal would not be proper
because Plaintiff in fact did serve Defendant by certified mail. At the time of the hearing and in its
brief, Defendant argued that Plaintiff failed to commence her action under Rule 3, SCRCP, because
she “never served” the Summons and Complaint actually filed with the Court and the process
served on the DOI bore “Erie Insurance Exchange,” instead of “Erie Insurance Group.” Despite
the fact that Defendant’s argument lacked support in both fact and law, the Court agreed.

First, there is no factual support in the record that Plaintiff did not serve the DOI with the
Summons and Complaint she actually filed with the Court. At the time of the hearing, Defendant
presented its internal document that enclosed an unfiled Summons and Complaint identical to the
one filed with the Court other than a discrepancy in Defendant’s name. Defendant did not lay any

foundation for this document and did not explain how it came in possession of this document.
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Moreover, this document was not properly authenticated. While in its Opinion, the Court noted
that “Plaintiff never offered an explanation to the Court that explained the discrepancies between
her Filed Summons and Complaint and the different documents she sent to the S.C. Department
of Insurance and Erie Insurance Exchange,” Plaintiff neither had an opportunity to provide an
explanation nor had a duty to do so due to Defendant’s failure to plead its objection to service. See
Unisun Ins. v. Hawkins, 342 S.C. 537, 542 (Ct. App. 2000). Plaintiff repeatedly noted that
Defendant’s filings failed to raise the issue, however, this key point was met with a deaf ear and a
blind eye. Moreover, Defendant’s contention that Plaintiff sent “different documents” to the DOI
finds no factual support in the record before the Court, which contains no evidence of what
documents Plaintiff actually served on the DOI. See Opinion, §14. On the contrary, the record
contains unchallenged evidence that raises a presumption of proper service. Specifically, Plaintiff
filed a Certificate of Service by Certified mail and an Affidavit of Compliance with S.C. Code
Ann. §15-9-285. Defendant did not challenge either of the two filings. As was explained above,
Defendant had a duty to challenge service at the outset of litigation. See Garner v. Houck, 312 S.C.
481, 435 S.E.2d 847 (1993). “The plaintiff need only show compliance with the rules. When the
civil rules on service are followed, there is a presumption of proper service.” Moore v. Simpson,
322 S.C. 518, 523, 473 S.E.2d 64, 66 (Ct. App. 1996) (citing Roche v. Young Bros., Inc., of
Florence, 318 S.C. 207, 456 S.E.2d 897 (1995)). Here, Plaintiff showed that she prima facie
complied with S.C. Code Ann. §15-9-285, raising the presumption of proper service, and because
Defendant failed to timely challenge this presumption, it is now bound by it. SCRCP 12(g), (h).
Next, Rule 4(d), SCRCP, states that “[v]oluntary appearance by defendant is equivalent to
personal service; and written notice of appearance by a party or his attorney shall be effective upon

mailing, or may be served as provided in this rule.” Defense counsel filed a notice of appearance
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on February 16, 2023, voluntarily accepting service of process. Next, in accordance with Rule
4(d)(7), SCRCP, “[s]ervice upon a defendant ... is also sufficient if the summons and complaint
are served in the manner prescribed by statute,” such as S.C. Code Ann. §15-9-285. Lastly, Rule
4(d)(8), SCRCP, authorizes service by registered or certified mail, return receipt requested on “a
corporation or upon a partnership or other unincorporated association which is subject to suit under
a common name.” SCRCP 4(d)(3) and (8). Here, Plaintiff used two different methods to serve
Defendant — service on the DOI and certified mail. As was noted above, defense counsel
acknowledged service by certified mail and also failed to properly preserve its objection to
statutory service on the DOI. (Exhibit A and B). Defendant is not alleging that the Summons and
Complaint served by certified mail differed from those filed with the Court. As such, the evidence
in the record conclusively establishes that Plaintiff in fact did serve Defendant by certified mail
and this mode of service remains entirely unchallenged by Defendant. Here, however, even if
Plaintiff failed to serve Defendant at all, defense counsel accepted service on behalf of Defendant
by voluntarily appearing on the record. SCRCP 4(d). As such, the Court’s finding that Plaintiff
“never served Defendant” is clearly erroneous from the factual standpoint and contrary to law.
Next, Plaintiff maintains that service on the DOI was also proper because a misnomer in
Defendant’s name has no legal significance. As an initial matter, “Rule 4, SCRCP serves at least
two purposes. It confers personal jurisdiction on the court and assures the defendant of reasonable
notice of the action.” Roche v. Young Brothers, Inc., 318 S.C. 207, 456 S.E.2d 897, 899 (1995).
However, “[t]he principal object of service of process is to give notice to the defendant... of the
proceedings against it.” Mull v. Ridgeland Realty, LLC, 387 S.C. 479, 485, 693 S.E.2d 27, 30 (Ct.
App. 2010) (quoting Burris Chemical, Inc. v. Daniel Const. Co., 251 S.C. 483, 487, 163 S.E.2d

618, 620 (1968)); see also Moore v. Simpson, 322 S.C. 518, 523, 473 S.E.2d 64, 66 (Ct. App.
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1996). Further, the courts “have never required exacting compliance with the rules to effect service
of process... Rather, we inquire whether the plaintiff has sufficiently complied with the rules such
that the court has personal jurisdiction of the defendant and the defendant has notice of the
proceedings.” Roche, 318 S.C. at 210, 456 S.E.2d at 899. Moreover, South Carolina courts have
found that service cannot be defeated on a mere technicality when the principal object of service -
to provide notice of the suit to the defendant - has clearly been accomplished. See Mull, 387 S.C.
at 486-87, 693 S.E.2d at 31. Here, Plaintiff substantially complied with the rules that govern
service of process. Plaintiff’s service by certified mail alone was sufficient to both confer
jurisdiction and provide notice of the commencement of the action. In addition, however, Plaintiff
substantially complied with the rules that govern service on an unauthorized insurer. Defendant
did not respond to Plaintiff’s argument that the name discrepancy is a mere misnomer that does
not invalidate Plaintiff’s service on the DOI and presented no conflicting authority. According to
our Supreme Court “the misnomer of a corporation in a notice, summons, || or other step in a
Jjudicial proceeding is immaterial if it appears that [defendant] could not have been, or was not
misled.” Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 240 (quoting Tunstall v.
The Lerner Shops, Inc., 160 S.C. 557, 563, 159 S.E. 386, 388 (1931). As such, the Court’s finding
of lack of service is contrary to the weight of well settled authority, binding on this Court under
the doctrine of stare decisis.

Had Defendant timely asserted this defense in response to either Plaintiff’s original or amended
pleading, Plaintiff would have provided an explanation and showed that she in fact served both the
Summons and Complaint that bore “Erie Insurance Group” and “Erie Insurance Exchange” on the
DOI, because she did not know which name to use. The search with the Secretary of State revealed

that Defendant used seven (7) different variations of its name, including two fictitious names “Erie
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Insurance” and “Erie Insurance Group.” See Exhibit D. While it was a fictitious name, “Erie
Insurance Group” was one of Defendant’s names that Defendant itself registered with the Secretary
of State. /d. Moreover, in her filings, Plaintiff cited a federal case, in which Defendant admitted
that “Erie Insurance Group” was its fictitious name which collectively referred to all Erie entities.
See P1I’s Supp. Briefs and Reply Brief. See Givens v. Erie Ins. Co., 2022 U.S. Dist. LEXIS 125645,
*9 (DSC July 14, 2022) (“The Erie Defendants admit that The ERIE is a trade name and Erie
Insurance Group ‘is a fictitious name used to refer to various Erie entities collectively, not

299

individually.””). Because “Erie Insurance Group” was a name used by Defendant itself to
collectively refer to all of its Erie entities, this fictitious name incorporated all other Erie names,
including “Erie Insurance Exchange.” Plaintiff also cited authority that under South Carolina law,
a company can be sued under its fictitious trade name by which it is known. 7ri-County Ice, 303
S.C. at 240-241 (quoting Tunstall). Furthermore, Plaintiff presented documentary evidence that
Defendant used three different names in its dealings with Plaintiff, including “Erie Insurance
Exchange” and “Erie Insurance Group.” Lastly, Plaintiff asserted in her Complaints and in her
memoranda that Defendant deleted all of her insurance policies and policy related documents from
her online portal, making it even more difficult to determine which name to use to sue Defendant.
See PI’s Complaints and Memoranda. Unsure of which of Defendant’s numerous slight variations
of its name was the proper name to use, Plaintiff elected to use the name that collectively referred
to all Erie entities to cover all possible variation.

The DOI was aware that Plaintiff used two variations of Defendant’s name yet it elected to
accept service on Defendant’s behalf and added “et al” after Defendant’s name, which signified

both that it was clearly aware that Plaintiff used two different names and also that “Erie Insurance

Group” was a collective name that referred to all other Erie entities, including “Erie Insurance
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Exchange.” See DOI’s Acceptance of Service. Under South Carolina law, substituting one name
for another had no legal significance because both names referred o the same insurance company.
See Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237.

In sum, even if Defendant managed to timely preserve its service objections, which it clearly
failed to do, under South Carolina law, the discrepancy in Defendant’s name was a mere misnomer
that did not impact the validity of Plaintiff’s service on the DOI and Plaintiff fully complied with
S.C. Code Ann. §15-9-285. The Court’s finding that Plaintiff “never served” Defendant is a classic
example of allowing “service [] [to] be defeated on a mere technicality [] [even though] the
principal object of service, to provide notice of the suit to the defendant, has clearly been
accomplished.” See Mull, 387 S.C. at 486-87, 693 S.E.2d at 31. As the Fourth Circuit observed in
another case, where an insurance company attempted to challenge service based on a technicality,

A suit at law is not a children's game, but a serious effort on the part
of adult human beings to administer justice; and the purpose of
process is to bring parties into court. If it names them in such terms
that every intelligent person understands who is meant . . . it has
fulfilled its purpose; and courts should not put themselves in the

position of failing to recognize what is apparent to everyone else. . .
. As a general rule the misnomer of a corporation in a notice,

summons . . . or other step in a judicial proceeding is immaterial if
it appears that [the corporation] could not have been, or was not,
misled.

Morrel v. Nationwide Mut. Fire Ins. Co., 188 F.3d 218, 224 (4th Cir. 1999).
¢. The Court erred in finding that Plaintiff failed to commence the action in accordance
with Rule 3, SCRCP, because Plaintiff’s service of the Amended Complaint was
sufficient to commence the action, even if Plaintiff never served the original Complaint.
At the time of the hearing and its subsequently filed brief (as opposed to a motion), Defendant
argued that because Plaintiff “never served” Defendant, she failed to properly commence her

action in accordance with Rule 3, SCRSP. Defendant’s argument is without merit and the Court’s

conclusion, conspicuously unsupported by any legal authority, is contrary to well-settled law.
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First, as was explained above, Plaintiff in fact did serve Defendant using two different methods
— service by certified mail, which remains entirely unchallenged, and service on the DOI, which
was also proper because a misnomer did not impact its validity. See supra. In addition, even if the
Court were correct in finding that Plaintiff “never served” Defendant with her original Complaint,
the action was still properly commenced because Plaintiff filed an Amended Complaint, which
was properly e-served upon Defendant’s counsel of record. See Eberly v. Advanced Flooring &
Design Div. of ISI, LLC, 901 S.E.2d 273, 275 (2024) (“automatic service of the NEF upon the E-
Filing of [] [an amended pleading] constitutes proper service [] as to parties who are represented
by counsel and proceeding in the E-Filing System”). Our Supreme Court addressed this very issue
in a case involving a plaintiff who actually never served the original complaint (unlike Plaintiff
who did in fact serve her original pleading), and filed an amended complaint a year later after the
statute of limitations expired, finding that the action was properly commenced under Rule 3,
SCRCP, because the amended complaint was served within 120 days after it (i.e., amended
complaint) was filed. See Mims v. Babcock Ctr., Inc., 399 S.C. 341, 347 (2012) (“we conclude the
trial court erred in finding Mims's amended complaint should be dismissed for failure to serve it
within 120 days of filing the original complaint™). The court expressly noted that Rule 3, SCRCP
does not require “that service must be made in all cases within 120 days of filing,” as Defendant
argued in the case at bar. Id. at 346-347 (emphasis original). The court further explained that “[t]he
120-day period only has relevance if service is accomplished outside of the statute of limitations.
When service occurs outside of the statute of limitations it must occur within 120 days of filing
the complaint.” Id. The court reasoned that because plaintiff amended his unserved pleading, the
120-day period began to run from the date the amended pleading was filed, not from the date of

the original filing. /d. at 47.
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The court also clarified that a plaintiff may amend its pleading “even if the original complaint
has not been served” and that “a party may amend her pleadings once without leave of court before
a responsive pleading is served, and no responsive pleading had been served by Defendants prior
to [plaintiff’s] service of the amended complaint. /d. See also Rule 15(a), SCRCP (“A party may
amend his pleading once as a matter of course at any time before or within 30 days after a
responsive pleading is served or, if the pleading is one to which no responsive pleading is required
and the action has not been placed upon the trial roster, he may so amend it at any time within 30
days after it is served.”) (emphasis added). Therefore, even if the Court were correct and Plaintiff
“never served” her original Complaint, she had a right to amend her pleading, which she actually
did here with Defendant’s express consent and leave of court. In accordance with this supreme
Court decision, even if the original Complaint was never served, this action was properly
commenced because service was accomplished within 120 days after the filing of the Amended
Complaint. In sum, the Court’s conclusion that Plaintiff failed to commence her action in
accordance with Rule 3, SCRCP, is contrary to law.

d. The court erred in finding that Plaintiff’s action was time barred in light of the relation-
back provision under Rule 15(c).

In its brief (as opposed to a motion), Defendant also argued that “[t]his amended complaint
cannot relate back to an action that was never commenced in the first place.” See D’s Brief.
Contrary to Defendant’s baseless argument unsupported by any citation to authority, the relation
back doctrine is fully applicable to the case at bar.

As an initial matter, while the Court agreed with Defendant, most of Defendant’s arguments
were conclusory and unsupported by citations to authority (aside from Defendant’s citation to a
single federal case, which was not binding on this case). This was an error in itself because it is a

well settled principle that a conclusory argument unsupported by authority results of in forfeiture
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of the issue. See also Bennett v. Investors Title Ins. Co., 370 S.C. 578, 599, 635 S.E.2d 649, 660
(Ct. App. 2006) (finding that when a party made only a conclusory argument and cited no legal
authority the issue was abandoned). Most of Defendant’s arguments made in the course of this
litigation fall in this category and by agreeing with Defendant, the Court made an error of law and
abused its discretion, to the extent its rulings are manifestly unsupported by reason (or authority).
The relation back doctrine is fully applicable to the case at bar, because even if Defendant were

correct that Plaintiff’s original Complaint named Defendant incorrectly (which Plaintiff disputes,
because, under South Carolina law, a registered fictitious trade name can be used to sue a corporate
defendant), Plaintiff amended her Complaint, adding Defendant’s proper name along with its other
fictitious trade names. Rule 15(c), SCRCP, states

An amendment changing the party against whom a claim is asserted

relates back if the foregoing provision is satisfied and, within the

period provided by law for commencing the action against him the

party to be brought in by amendment (1) has received such notice of

the institution of the action that he will not be prejudiced in

maintaining his defense on the merits, and (2) knew or should have

known that, but for a mistake concerning the identity of the proper

party, the action would have been brought against him.
Both requirements are satisfied here, because Plaintiff’s amendment did not substitute Defendant
for another party, but only corrected the misnomer in Defendant’s name. See PI’s Amended
Complaint. As Plaintiff maintained throughout this litigation, the proper Defendant is before the
Court. Importantly, the rule does not require Plaintiff to serve Defendant under its correct name,
before the statute of limitations runs, but only requires Plaintiff to give Defendant notice of the
commencement of the action before the expiration of the applicable statute of limitations. This
requirement is clearly satisfied here. Moreover, Defendant never argued that Plaintiff sued the

wrong party — it argued that Plaintiff used the wrong name to summon Defendant to court. See D’s

filings, generally. Defendant certainly knew that but for the confusion surrounding its name,
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Plaintiff would have named Defendant by its proper name. Thus, even if Plaintiff never served
Defendant, as the Court concluded, the Amended Complaint relates back to the time of the original
filing, which saves the action from the operation of the statute of limitations. Lastly, as was
explained above, because the Amended Complaint was served upon its filing, the action was
properly commenced. In interpreting this Rule and how it relates to misnamed defendants (as in
the case at bar), our Supreme Court reasoned that

Although the corporate name was incorrect on the pleadings, the

pleadings were served upon the president of the defendant

corporation. The pleadings described an incident which occurred

while the president of the corporation was present and the name on

the original pleadings was a trade name used by the defendant

corporation. Under our reading of the South Carolina Rules of Civil

Procedure, the Plaintiff has met all of the requirements of Rules 3(b)

and 15(c).
Hughes v. Water World Water Slide, 314 S.C. 211, 215. The Court should have reached the same
conclusion here, because “all pleadings shall be so construed to do substantial justice to all parties”
and “the rules should be liberally construed.” See Russell v. City of Columbia, 305 S.C. 86, 406
S.E.2d 338 (1991); Hughes v. Water World Water Slide, 314 S.C. 211, 214-215.

The application of the relation back doctrine to this case is also consistent with South
Carolina precedential decisions that hold that a mere misnomer in a summons or any other stage
of the proceedings is of no moment and that a company is bound by its fictitious trade name used
to conduct business. 77i-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 240 (quoting
Tunstall v. The Lerner Shops, Inc., 160 S.C. 557, 563, 159 S.E. 386, 388 (1931), Waldrop v.
Leonard, 22 S.C. 118 (1885) (“where a defendant sued by a wrong name omits to plead in
abatement and suffers the plaintiff to proceed to judgment, though he has never appeared to the

wrong name, this Court will not interfere to set aside the proceedings.”), Long v. Carolina Baking

Co., 193 S.C. 225, 8 S.E.2d 326 (1939) (judgment would not be invalidated against corporation
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who is incorrectly named where corporate defendant has suffered no prejudice), Tunstall v. The
Lerner Shops, Inc., 160 S.C. 557, 159 S.E. 386 (1931) (motion to amend judgment should have
been granted). See also Givens v. Erie Ins. Co., 2022 U.S. Dist. LEXIS 125645, *9 (DSC July 14,
2022) (holding that the South Carolina law allows a party to sue the Erie Defendant under its
fictitious trade name “Erie Insurance Group”). In sum, it is essentially axiomatic that Plaintiff’s
Amended Complaint relates back to time of the original filing and this action is not barred by any
of the applicable statute of limitations.

e. The Courtalso erred in finding Plaintiff’s causes of action to be time barred to the extent
the violation of Plaintiff’s rights is ongoing and Defendant’s malfeasance is recurrent
in nature, which restarts the statute of limitations every time Defendant renews
Plaintiff’s policy under a third-party’s name without Plaintiff’s consent.

As an initial matter, the Court erred when it concluded that Plaintiff’s causes of action accrued
in October of 2020, when Plaintiff first learned that Defendant renewed her policy after Plaintiff
asked to terminate it upon moving to South Carolina and began adjusting a claim under Plaintiff’s
name, subsequently back-dating the renewal of Plaintiff’s policy under a third-party’s name
without Plaintiff’s consent, in essence converting Plaintiff’s insurance policy. However, Plaintiff’s
Complaint also asserted that in February of 2023, Plaintiff learned that Defendant was still using
her policy to insure this third-party despite being informed that the tortfeasor misappropriated
Plaintiff’s identity. This was the reason Plaintiff sued Defendant. Plaintiff’s understanding of the
initial violation of her rights was that it occurred because Defendant wanted to give the third-party
coverage of the accident, reasoning that “the accident was not the third-party’s fault.” See PI’s
Complaint. Plaintiff believed that once Defendant accomplished its goal, it would terminate the
policy to curtail its liability for misappropriating Plaintiff’s policy and her credit history.

Defendant, however, elected to continue to violate Plaintiff’s rights, which it does every time it

renews Plaintiff’s policy, while collecting premiums and financially benefiting from its
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wrongdoing, because theft does not transfer title (I.e., this is still Plaintiff’s policy). There was
absolutely no moral justification for Defendant’s decision to continue to violate Plaintiff’s rights,
which defense counsel even admitted in a phone conversation with the undersigned, asserting that
“the policy has no value” to Plaintiff to justify its wrongful conduct.

As an initial matter, the burden of establishing the statute of limitations defense is on the party
seeking to impose it. Brown v. Finger, 240 S.C. 102, 113, 124 S.E.2d 781, 786 (1962). Defendant
clearly failed to meet its burden of showing that all of Plaintiff’s causes of action, including
Plaintiff’s request for injunctive relief, were time-barred, to the extent Defendant’s argument was
entirely conclusory and unsupported by any citations to authority. As was explained above,
Plaintiff’s Complaint actually presents ongoing violations of Plaintiff’s rights that continued after
October 1, 2020, when Plaintiff first learned of the violation of her rights, and, upon information
and belief, the violations are still ongoing. Because the Complaint asserts a series of discrete and
recurrent violations which recur every time Defendant renews Plaintiff’s policy, each such
violation of Plaintiff’s rights is an independently actionable wrong, which triggers a statute of
limitations anew. See State ex rel. Wilson v. Ortho-Mcneil-Janssen Pharms., 414 S.C. 33 (2015).
Consistent with the doctrine of continuous accrual, Plaintiff continues to suffer new wrongs, such
as having a lapse in her coverage, which was caused by the third-party who was insured under
Plaintiff’s policy without her knowledge or consent. Plaintiff’s pleadings clearly show that her
credit continues to be detrimentally impacted. Next, one of Plaintiff’s causes of action is for a
violation of South Carolina Unfair and Deceptive Trade Practices Act (“SCUDTPA”), and the
language of the Act expressly contemplates that an unlawful act or practice may result in multiple
statutory violations, and it is the violations themselves that cause the statute of limitations to begin

to run.” See S.C. Code Ann. § 39-5-110. Our Supreme Court adopted “the view that aligns with
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legislative intent as reflected in section 39-5-110, a common sense approach recognizing that the
SCUTPA statute of limitations begins to run anew with each violation.” Id. at 79. The Court further
explained that the doctrine of continuous accrual rectifies the

inequities that would arise if the expiration of the statute of

limitations period following a first breach of duty or instance of

misconduct were treated as sufficient to bar suit for any subsequent

breach or misconduct; parties engaged in long-standing malfeasance

would thereby obtain immunity in perpetuity from suit even for

recent and ongoing malfeasance. In addition, where misfeasance is

ongoing, a defendant's claim to repose, the principal justification

underlying the limitations defense, is vitiated. Accordingly,

separate, recurring invasions of the same right can each trigger their

own statute of limitations. Generally speaking, continuous accrual

applies whenever there is a continuing or recurring obligation: when

an obligation or liability arises on a recurring basis, a cause of action

accrues each time a wrongful act occurs, triggering a new limitations

period.

Id. at 77-79. See Estate of Livingston v. Livingston, 404 S.C. 137, 147-48, 744 S.E.2d 203, 209
(Ct. App. 2013) (finding a new statute of limitations begins to run after each separate injury, and
therefore statute of limitations barred only claims falling outside the three-year time period and
did not bar claims occurring within that time), cert. granted, No. 2013-001505, 2014 S.C. LEXIS
485 (S.C. Sup. Ct. filed Oct. 24, 2014); see also Hogar Dulce Hogar v. Cmty. Dev. Comm'n of
Escondido, 110 Cal. App. 4th 1288, 2 Cal. Rptr. 3d 497, 502 (Ct. App. 2003) ("When an obligation
or liability arises on a recurring basis, a cause of action accrues each time a wrongful act occurs,
triggering a new limitations period." (citation omitted)).

In sum, even if Plaintiff filed her Complaint on the date her Amended Complaint was filed
(i.e., even if relation back doctrine did not apply and even if Plaintiff never served the original

Complaint), the Court’s conclusion that Plaintiff’s entire action was time barred is erroneous,

because Defendant continued to violate Plaintiff’s rights after it converted Plaintiff’s insurance
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policy. Because Plaintiff asserted an ongoing violation of her rights, her action would not be time-
barred, even if the relation back doctrine did not apply.

f- The Court erred by denying Plaintiff’s motion for entry of default, because Defendant
defaulted in response to both the original and amended pleading.

In terms of the Court’s discussion of Plaintiff’s Motion for Entry of Default, it was limited to
one sentence:
Default judgment cannot be granted on a claim that was never
properly served or commenced under Rule 3(a), and this court finds
no basis for changing the law to allow this to occur.
See Memorandum of Decision, 428. As was explained above, Plaintiff did properly commence her
action, because she properly served both her original Complaint and her Amended Complaint. See
supra. As such, the Court’s refusal to enter default was in error. In addition to previously made
arguments, which are hereby expressly incorporated as if fully set forth herein, Plaintiff asserts
that Defendant suffered a default twice — in response to both the original and amended pleading.
Rule 15(a) states that “[a] party shall plead in response to an amended pleading within the
time remaining for response to the original pleading or within fifteen days after service of the
named amended pleading, whichever period may be the longer, unless the court otherwise orders.”
SCRCP 15(a) (emphasis added). Since Defendant did not accrue any extra time in responding to
Plaintiff’s original Complaint (as it filed its motion to dismiss 77 days after the DOI accepted
service), it had fifteen (15) days to respond to the Amended Complaint, or until January 21, 2024.
Id. On February 5, 2024, 31 days after Defendant was served with Plaintiff’s Amended Complaint,
(1) Defendant moved to extend time until March 5, 2024 to file its Answer to “investigate”
Plaintiff’s factual allegations, and later that same day, (2) Defendant filed its untimely Answer,

which made its motion moot. See D’s Motion to Extend Time; D’s Answer. At the time Defendant

filed its Motion, its deadline to file an Answer had already expired and it was technically in default
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once again. See SCRCP 15(a), 55. Defendant’s Motion did not assert any good cause sufficient to
find excusable neglect for missing this crucial deadline the second time around, to the extent
Plaintiff’s Amended Complaint did not make any new factual allegations. See PI’s Amended
Complaint. Plaintiff moved to amend her Complaint primarily to correct the misnomer. /d.
Because the Complaint, asserting nearly identical factual allegations, was fist filed on February 7,
2023, essentially a year prior to Defendant’s Motion to extend time, Defendant’s request for
additional time to further investigate the claims was not warranted and it actually showed lack of
due diligence on Defendant’s part, which precludes a finding of excusable neglect. See e.g.,
Worrell v. Satterfield Constr. Co., 269 S.C. 532, 534 (1977).

In sum, even if the Court found that Defendant’s reliance on Plaintiff’s consent to extend the
time beyond 60 days was somehow reasonable (which Plaintiff disputes to the extent Rule 6(b),
SCRCP expressly precludes such reliance), Defendant defaulted in response to Plaintiff’s
Amended Complaint all on its own. Moreover, once again, as was previously explained, the fact
that a default is not formally entered has no legal significance, because entry of default is a mere
formality. See Thynes v. Lloyd, 294 S.C. 152, 153-54, 363 S.E.2d 122, 123 (Ct. App. 1987)
(holding that "whether default was actually entered is of no consequence since the entry of default
is a purely ministerial act which the clerk was required to perform once the default was made to
appear by the affidavit" of the moving party). Thus, while the Court allowed Defendant to submit
an oral Rule 3 motion to dismiss Plaintiff’s action, Defendant’s request was invalid because it was
made while Defendant was technically in default. This is yet another reason why the Court could
not have granted Defendant’s motion to dismiss.

WHEREFORE, Plaintiff respectfully moves the Court to reconsider its Opinion in light

of numerous errors noted above, pursuant to Rule 59(e), SCRCP.
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The attached SUMMONS and COMPLAINT are being transmitted to your attention fory
appropriate handling regarding:

INA SHTUKAR, Plaintiff
V.

ERIE INSURANCE EXCHANGE, Defendant
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IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK, STATE OF SOUTH CAROLINA

Case No. 23-CP-4600392
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DATE RECEIVED BY ERIE INSURANCE : February 28, 2023
DATE TRANSMITTED TO LITIGATION/CLAIMS EXAMINATION : March 1, 2023
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South Carolina T
Department of Insurance Gatermee

Capitol Center
1201 Main Street, Suite 1000 MICHAEL WISE
Acting Director

Columbia, South Carolina 29201

Mailing Address:
P.O. Box 100105, Columbia, S.C. 29202-3105

February 22, 2023

CERTIFIED MAIL

RETURN RECEIPT REQUESTED
ERIE INSURANCE EXCHANGE
100 Erie Insurance Place

Erie, PA 16530-0000

Dear Sir:

On February 10, 2023, | accepted service of the attached Summons and Complaint on your
behalf. | am, hereby, forwarding that accepted process on to you pursuant to the provisions of
S.C. Code Ann. . By forwarding accepted process on to you, | am meeting a ministerial duty
imposed upon me by S.C Code Ann. § 15-9-270. | am not a party to this case. The State of
South Carolina Department of Insurance is not a party to this case. It is important for you to
realize that service was effected upon your insurer on my date of acceptance for service.

You must promptly acknowledge in writing your receipt of this accepted process to
spurvis@doi.sc.gov. When replying, please refer to File Number 192211, Ina Shtukar v. Erie
Insurance Exchange, et al., 2023-CP-46-00392.

By:

Dby
Gwendolyn McGriff

General Counsel
(803)737-6732

Attachment
CcC: Ina S. Steinburg Esq.

1687 Saybrook Court
Rock Hill, SC 29732

Sincerely Yours,

Michael Wise

Acting Director

State of South Carolina
Department of Insurance

| meiSION
reg 28 103

26£0097dDEZ0Z#ASYD - SYIT1d NOWINOD - MHOA - INd 20:9 8T BnVY +20Z - 37114 ATIVOINOYLOF 13





STATE OF SOUTH CAROLINA,

IN THE COURT OF COMMON PLEAS
COUNTY OF YORK

INA SHTUKAR SUMMONS

VS,

FILE NO. 2023CP4600392

ERIE INSURANCE EXCHANGE
Defendant.

)
)
)
)
)
Plaintiff, )
)
)
)
)
)
TO THE DEFENDANT ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the day

of such service, and if you fail to answer the complaint, judgment by default will be rendered against

you for the relief demanded in the complaint.

YORK, South Carolina /s/ Ina Shtukar Steinberg
Plaintiff/Attorney for Plaintiff

Dated: February 7, 2023
Address: 1687 Saybrook Court, Rosk Hill, SC 29732

SCCA 401 (5/02)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK CASE NO. 23-CP-4600392
Ina Shtukar, )
Plaintiff, )
)
V. ) COMPLAINT
) (Jury Trial Demanded)
Erie Insurance Exchange, )
Defendant. )
)

NOW COMES Plaintiff and respectfully states the following in support of her Complaint
for breach of duty of good faith and unfair and deceptive trade practices:

INTRODUCTION

This Insurance Bad Faith Complaint involves simply appalling conduct by an insurer, who
transacted insurance business in the State of South Carolina without certificate of authority, hi-
jacked Plaintiff’s auto policy, and gave it to a third party without Plaintiff’s consent and over
Plaintiff’s repeated objections. This third party (“Bunn”) was not in any way related to Plaintiff,
He was just a crook Plaintiff had a misfortune of meeting. As soon as Plaintiff discovered what
happened, the insurer removed Plaintiff from ker own policy and told her they could no longer
communicate with Plaintiff because “it is now his policy.” The insurer also refused to renew
Plaintiff’s mother’s policies (auto and home), which she had for many years making all of her
payments on time, after Plaintiff complained to the State. At the same time, the insurer denied
Plaintiff’s rightful request to terminate her policy because they “have contractual obligations to
[Bunn],” despite the fact that the insurer had absolutely no authority to (1) add Bunn to Plaintiff’s
policy and subsequently (2) remove Plaintiff from her own policy.

While most insurers are looking for a reason to deny coverage, this insurer told Plaintiff
“But I already cut his check” upon learning that Plaintiff never consented to have Bunn added to
her policy. The reason the agent could not just issue a new policy to Bunn was simple. He had an
accident affer Plaintiff’s policy lapsed, because the agent did not terminate the policy per
Plaintiff’s request as the law required her to do, when Plaintiff moved to South Carolina and
purchased a new policy. The only way for Bunn to get coverage for this accident was if the agent
renewed Plaintiff’s policy, which the agent was happy to do in response to Bunn’s tearful account
of his “horrific” accident because “it was not his fault,” even though Bunn was fully aware he was
driving without insurance which lapsed almost three weeks prior to the accident. And so was the
agent. This, however, did not stop her from converting Plaintiff’s policy and handing it over to
Bunn, in an effort to cover up her own wrongdoings, including unauthorized transaction of
insurance business in the State of South Carolina.
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As such, Plaintiff brings a Bad Faith and Unfair and Deceptive Trade Practices Complaint
seeking damages and injunction.

PARTIES, JURISDICTION, AND VENUE
1. Ina Shtukar (hereinafter “Plaintiff”) is a resident of York County, South Carolina.

2. Erie Insurance Company (“Defendant”), a foreign corporation licensed to write
insurance in North Carolina, with a principal place of business located in Erie, Pennsylvania.

3. North Carolina Insurance Commissioner Mike Causey is Defendant’s registered
agent.

4. Defendant is not authorized to transact business in the State of South Carolina.

3 As a general court of justice, Court of Common Pleas has subject matter

Jurisdiction in this matter in that the resolution of the claims asserted herein depends on the
application of State Laws and the amount in controversy exceeds $7,500.00.

6. The Court has specific personal jurisdiction pursuant to S.C.S.T. §15-5-150 and
§§ 15-9-280, 15-9-285, as Defendant renewed Plaintiff’s policy in the State of South Carolina

and proceeded with adjusting a claim under Plaintiff’s policy subsequent to her relocation to
South Carolina.

7, Substantial part of Defendant’s acts and omissions giving rise to Plaintiff’s causes
of action occurred in Rock Hill, York County, South Carolina.

8. Plaintiff resided in Rock Hill, York County, South Carolina at the time her causes
of action arouse.

9. Venue is proper in York County pursuant to S.C.S.T. §15-7-30(G)(1) and (2).

FACTUAL ALLEGATIONS

10.  On September 7, 2017, Plaintiff purchased an auto insurance policy with Erie
Insurance (Policy # Q090613585) through her agent Steve Shook with Joshua Matthews

Insurance Agency', which was authorized to write policies for Erie, while she resided in North
Carolina.

11. In February of 2020, Plaintiff moved into an apartment that she shared with
Michael Bunn McHugh (“Bunn”), located in Charlotte North Carolina. Plaintiff contacted her
Erie insurance agent to procure a renters insurance on February 4, 2020. Becky Shook, the
agent’s wife and a secretary, assisted Plaintiff with the renter’s policy. Becky informed Plaintiff
via email that the apartment complex requested that Bunn be added to Plaintiff’s renters’

' Matthews Insurance Agency no longer exists. The agency is now called First Pioneer Insurance Agency, however,
it is located at the same address in Durham, NC as the old agency and it is ran by the same person, Joshua Matthews.
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insurance and asked for Plaintiff’s permission to make this change to her policy, to which
Plaintiff consented, as she had no choice.

12 Becky also asked Plaintiff if she wanted Bunn to be added to her auto policy,
which Plaintiff declined in writing, indicating that she did not want Bunn added to her auto
policy.

13. InJuly of 2020, Plaintiff signed a contract to purchase a house in Rock Hill,
South Carolina.

14.  Plaintiff subsequently contacted her Erie agent to procure property insurance. She
spoke to Becky on or about August 2, 2020, who informed Plaintiff that unfortunately Erie was
not authorized to conduct business in South Carolina. Becky also informed Plaintiff that she
needed to procure a new auto policy since she was moving to South Carolina. Becky
recommended Williams Insurance to Plaintiff to procure insurance. Plaintiff expressed sentiment
that she had to find a new insurance agent as she was used to having them as her agent. She told
asked the agent to terminate her auto policy effective September 6, 2020, since Erie could not
renew it. Plaintiff told Becky that she was going to procure an auto policy in SC with an
effective date of September 6, 2020, which she subsequently did. She also asked Becky to
terminate her renter’s insurance effective August 6, 2020, the date of her closing.

15. Atno point did Becky say anything about the auto policy having another driver.

16.  On September 30, 2020, Plaintiff was contacted by Becky via her work email.
The subject line of the email stated “North Carolina Insurance Still Needed?” Becky wrote:

I hope you are doing well and having a good day. @) [ just wanted
to follow up to see if you ever obtained insurance in South Carolina.
We still have active auto and renter’s insurance policies for you.
If you have gotten other coverage, if you can provide proof of when
the SC policies started, we can backdate the cancellation of the NC
ones.

(emphasis added).

17.  Plaintiff immediately emailed Becky proof of her South Carolina insurance,
which showed that there was no break in her coverage, indicating that she did obtain a policy
effective September 6, 2020, through Travelers, and that she no longer needed a North Carolina
policy, as they had previously discussed back in August.

18.  In response, Becky stated

We will get your car removed from the North Carolina policy
effective 9/6/2020. Since you and [Bunn] were sharing the auto
policy, we are going to transfer the interest from you as the first
named insured to Michael. There is a form attached for you to sign
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which will authorize the transfer of the NC policy and will release
you from any interest in it.

19. This is how Plaintiff learned for the first time that Bunn was added to her auto

policy even though Plaintiff expressly declined Becky’s inquiry. Plaintiff emailed Becky
indicating

I am a bit confused because I never gave my permission to link our
auto policies. He had to be added to the renter’s insurance because
the apartment complex requested that. But [ specifically told you
(in writing) that I did not wish our policies linked together. Please
give me a call ASAP.”

20.  When Plaintiff spoke to Becky, she confirmed that she had Plaintiff’s email in
which she declined her permission to add Bunn to her policy. Becky stated “but then he was
added on March 11, 2020.” She then proceeded to inform Plaintiff that they sent multiple emails
asking Plaintiff to electronically approve this change to her policy. Plaintiff responded that she

never signed anything to authorize the change, to which Becky stated “it does not matter, he was
still added.”

21.  Plaintiff searched her personal email and found these emails from Erie, which
asked Plaintiff to docu-sign the authorization without notifying Plaintiff of what the change was,
in her spam folder. Plaintiff confirmed that she never signed an authorization to make this
change to her policy effective.

22, Subsequent to March 11, 2020, Plaintiff did not received any new insurance cards
or any documentation that would put her on notice of another driver and another vehicle being
added to her policy. Plaintiff never received any renewal forms either, which led her to believe
that her policy was terminated, as she requested on September 6, 2020.

23, Unbeknown to her, Plaintiff’s policy was not terminated per her request on
September 6, 2020 even though the company was notified that she now resided in South
Carolina. Moreover, Plaintiff learned that her policy was renewed without her knowledge or
permission it was still active.

24, Plaintiff also found an email from Erie dated September 25, 2020, notifying her
that there was a new claim (A00002877576) opened under Plaintiff’s name, and an email from
adjuster Regina Zac-Williams dated September 28, 2020, asking Plaintiff to contact her to
discuss this claim. This is how Plaintiff learned that Bunn had an accident and opened a claim
under Plaintiff’s name without Plaintiff’s knowledge or consent. Defendant was processing a
claim under Plaintiff’s policy and under her name, while she resided in South Carolina.

25.  Notably, even though Erie was adjusting a claim under Plaintiff’s name, Becky
did not notify Plaintiff of the accident. When Plaintiff confronted Becky about the accident, she
admitted that Bunn had an accident on September 25, 2020. Plaintiff told Becky that since she
never consented to have Bunn added to her policy and since he was added over her written
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objection, this policy change was entirely void and legally ineffective, and that Bunn was
uninsured at the time of the accident. Plaintiff also indicated to Becky that she had no right to
renew her policy knowing that Plaintiff reside in South Carolina.

26. Plaintiff also recalled that when she spoke to Bunn on September 17, 2020, he
mentioned to her that he did not pay his insurance, causing it to lapse, because he did not have
the funds to pay it. When Plaintiff confronted Becky about the lapse, Becky admitted that at the
time of the accident, Plaintiff’s policy premium was unpaid. Not only was Bunn added to
Plaintiff’s policy over her express written objection, he also failed to pay the premium allowing
it to lapse on September 6, 2020.

27.  Plaintiff told Becky that she did not want her policy to be renewed and sked her to
terminate it effective September 6, 2020, as Plaintiff originally requested. Becky responded “but
the accident was not his fault.” Plaintiff disagreed indicating that Bunn was aware he was driving
without insurance, in violation of state law, assuming the risk. In response, Becky disconnected
the call and stopped responding to Plaintiff’s calls.

28.  Plaintiff refused to sign the form to authorize Becky to remove Plaintiff’s name
from the policy, insisting that her policy be terminated per her prior request. Plaintiff made it
clear that she did not consent to allow the agent to transfer ser policy to Bunn.

29. On September 30, 2020, Plaintiff learned that (1) her Erie policy was still active
despite her request to terminate it effective September 6, 2020, and despite Defendant’s
knowledge that she moved to South Carolina (2) Bunn was added to Plaintiff’s policy behind her
back and over her objection, (3) Bunn had an accident while the policy was in lapse, (4) the
agent renewed Plaintiff’s policy without her knowledge or permission to “help” Bunn secure
coverage for the accident, and (5) Defendant was adjusting a new claim under Plaintiff’s name in
connection with Bunn’s accident. Notably, Becky did not inform Plaintiff of the accident, when
she contacted Plaintiff, and only admitted it when Plaintiff confronted Becky. Becky called
Plaintiff hoping Plaintiff would sign the form authorizing Erie to transfer her policy to Bunn
without asking any questions, so she could cover up the fact that she renewed the policy affer the
accident and while Plaintiff resided in South Carolina, to give Bunn coverage under Plaintiff’s
policy. For five days, Becky and her husband knew that Bunn was proceeding with his claim
under Plaintiff’s name without her knowledge or consent, even though Defendant had a duty to
terminate her policy effective September 6, 2020, as it was not authorized to conduct insurance
business in the State of South Carolina.

30.  Defendant’s actions in renewing Plaintiff’s policy while she resided in South
Carolina and adjusting a claim under Plaintiff’s name constituted unauthorized insurance
business without certificate of authority in violation of S.C.S.T. § 38-25-110.

31.  Plaintiff also spoke to Erie adjuster Regina, relaying to her that she has never
consented to have Bunn added to her policy, which made this change to her policy entirely
ineffective, meaning he was uninsured at the time of the accident. She also informed Regina that
at the time of the accident, the policy was in lapse, and that Becky renewed the policy after the
accident, which explains why Becky could not just give Bunn his own policy, but had to continue

26£0097dDEZ0Z#ASYD - SYIT1d NOWINOD - MHOA - INd 20:9 8T BnVY +20Z - 37114 ATIVOINOYLOF 13





Plaintiff’s lapsed policy. The only way the accident could get coverage was if Becky renewed
Plaintiff’s policy. She also informed the adjuster that her policy had to be terminated because she
moved to South Carolina. Plaintiff also attached her written correspondence with Becky, which
proved that Becky did not have Plaintiff’s consent to add Bunn to her auto policy. Regina sighed
“but I already cut him a check,” but promised to “investigate” and get back to Plaintif.

32. When Plaintiff followed up with Regina on October 1, 2020, she told Plaintiff that
(1) this was between Plaintiff and Becky, and that (2) she was not authorized to discuss this
policy with Plaintiff because this was no longer Plaintiff’s policy. She informed Plaintiff that
Plaintiff’s name was removed from the policy. When Plaintiff noted that she did not agree to that
either, Regina stated that she could no longer discuss this matter with her. Lastly, Regina told
Plaintiff that she “did not see any evidence of fraud” and assured Plaintiff that this “will not

impact you in any way since the accident was on September 25 and we removed your name
effective September 6, 2020.”

33 Plaintiff contacted Erie several times and spoke to several supervisors, requesting
an investigation. Several supervisors promised to “take a look” and call Plaintiff back, however,
no one called Plaintiff back in connection with the situation. Plaintiff did not receive any
correspondence from Erie either. Erie simply transferred Plaintiff’s policy to Bunn over her
repeated objections and subsequently removed all history from Plaintiff’s online portal, as if
Plaintiff was never insured with Erie, essentially created a three-year gap in Plaintiff’s coverage.
Erie customer service agents also refused to give Plaintiff any information about Aer policy
subsequent to October 1, 2020.

NATIONWIDE INSURANCE

34, On February 2, 2023, Plaintiff contacted Nationwide to procure a new auto
policy.

35.  While working on her quote, the Nationwide agent asked if Plaintiff had any
lapses in coverage. Plaintiff denied ever having a lapse. The Nationwide agent proceeded to
inform that Plaintiff’s Erie policy is showing a lapse. Plaintiff told the agent about what
happened in 2020 and told the agent that it was her understanding that since Erie removed her
name from the policy, albeit without her permission, it should not be impacting her.

36.  This was the first time Plaintiff was notified that her old Erie policy #
Q090613585 was still active to this day, as Plaintiff could not see her policy in her online portal
and Erie agents refused to speak to Plaintiff, when she tried to contact them in 2020 to get clarity
on the situation.

37.  The Nationwide agent explained that the policy would continue to follow Plaintiff
as long as it was active because it was “Plaintiff’s policy.” She also informed Plaintiff that the
Erie policy “shows up” under Plaintiff’s name instead of Plaintiff’s Travelers’ Policy which she
procured upon moving to South Carolina to replace her Erie policy “probably because you had
your Erie policy for such a long time.” Finally, the agent stated that the system is showing a
lapse in coverage because of the Erie policy, complaining that it was “annoying” because she had
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to manually enter Plaintiff’s policy information to override the warning “each time.” She advised
Plaintiff to contact Erie, as this Erie Policy was clearly still impacting Plaintiff. Plaintiff had to
provide proof of continuous coverage to the agent because the Erie policy was showing a lapse.

38.  On February 2, 2023, right after Plaintiff finalized her new auto policy, she called
Erie. Plaintiff provided her old policy number Q090613585 to speak to a customer service
representative in connection with the issues she was having because of the policy. The customer
service representative told Plaintiff that he was going to transfer the call to the “president’s
office” because he saw a lot of notes “on whether your name should still be associated with this
policy.” He stated that they were better equipped to address Plaintiff’s concerns.

39.  Plaintiff’s call was transferred to Executive Resolutions Examiner in the Office of
President, Becca D, who told Plaintiff, “but we removed your name so this should not be
impacting you in any way.” Notably, she did not deny that Bunn had a lapse in coverage.

Instead, she asked Plaintiff if she was ever married to Bunn and Plaintiff denied it, indicating that
whether she was married to him was not in any way relevant — her consent was the only
consideration that mattered. Becca also stated that “I see that you filed a complaint and that in
response we asked LexisNexis to remove your name from the policy.” Becca also stated that
“this should not be impacting you because this is now Ais policy.”

40.  In response, Plaintiff asked “how could the company just give my policy to
[Bunn] over my objection?” to which Becca responded that “sometimes we have married people
who get divorced and then one of them takes over the policy.” Plaintiff responded that this was
not the case as she was never married to Bunn and never gave her permission for him to take
over her policy. Becca agreed that this was “crazy,” commenting that she has never seen
anything like this before.

41.  Plaintiff once again reiterated that she never consented to Bunn being added to
her policy in the first place, and that it was wrong for the agent to just give her policy to Bunn
over her vocal objections, oral and written “to help him out because the accident was not his
fault.” Plaintiff told Becca that it is an error to even say that “this is now his policy” and noted
that the policy has the same number, her policy number, which causes the policy to show up
under Plaintiff’s name because this was her policy at its inception and precisely because it was
still active, despite Plaintiff’s request to terminate it.

42.  Plaintiff asked Becca to at the very least change the policy number and give Bunn
his own policy number, as this was still impacting her by generating lapses in coverage that she
never had, and that this would continue to happen as long as the policy remains active. In
addition, Plaintiff told Becca that it was fundamentally unfair to allow Bunn to piggy-back on
her good credit and years of timely payments. Lastly, Plaintiff reminded Becca that this was not
the only time Bunn failed to pay his premium on time, however, if Erie wanted Bunn to remain
their customer, they should just give him his own policy. Becca promised to “look into this” and
get back to Plaintiff the next day, indicating that she understood Plaintiff’s frustration with
having been reminded of these events two years later and having to deal with lapses in coverage
popping up under her name when she had none.
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43.  On February 3, 2023, Becca called Plaintiff back indicating that she “looked into
this.” She proceeded to inform Plaintiff that her name was removed from Plaintiff’s policy
effective September 6, 2020, and that it was now “his policy.” When Plaintiff once again
objected, asking Becca to terminate her policy and give Bunn his own policy number, in light of
the fact that this was still impacting her, Becca responded “this is now his policy and we have
contractual obligations to him.”

44.  Plaintiff asked Becca to mail her a document to confirm that Plaintiff notified
them of the issues she was having and asked them once again to terminate her policy on
February 2, 2023. Becca promised to do so, indicating that she does not have Plaintiff’s address,
which was a lie. Plaintiff’s mother provided Erie with the address when she asked them to mail
renewal notices to Plaintiff’s address because she was visiting Plaintiff frequently. It is important
to note that Erie refused to renew Plaintiff’s mother’s policies (home and auto) after Plaintiff
filed a complaint against her agent with the State, even though Plaintiff’s mother was Erie’s
customer for years, always paid her premiums on time, owned real property in North Carolina,
which was listed as her primary residence on her driver’s license, and had no intention of moving
to South Carolina.

45. Upon information and belief, Defendant continues to engage in unauthorized
insurance business in violation of South Carolina law because Bunn also relocated to South
Carolina, and continues to use Plaintiff’s North Carolina policy.

FIRST CAUSE OF ACTION: BAD FAITH

46.  Paragraphs | through 45 are hereby incorporated by reference as if fully set forth
herein.

47.  Most jurisdictions including South Carolina recognize that an insurance contract
creates a special relationship between the insurer and the insured, often described as quasi-
fiduciary. See Pitts v. JACKSON NAT. LIFE INS. CO., 352 S.C. 319, 574 S.E.2d 502 (S.C. App.
2002) citing Tadlock Painting Co. v. Maryland Cas. Co., 322 S.C. 498, 503 n. 5, 473 S.E.2d 52,
55 n. 5 (1996) ("The duty of good faith and fair dealing is such a duty that arises by operation of
law due to the special relationship of the parties in an insurance contract."); see also Lira v.
Shelter Ins. Co., 913 P.2d 514 (Colo.1996) (holding tort liability for breach of implied duty of
good faith and fair dealing is based on guasi-fiduciary nature of insurance relationship and is
predicated on parties' contractual responsibilities).

48.  In Tadlock Painting Co. v. Maryland Cas. Co., 322 S.C. 498, 473 S.E.2d 52 (S.C.
1996), our Supreme Court recognize the existence of a cause of action for breach of the implied
covenant of good faith and fair dealing by an insured against his or her insurer, declining to make
breach of an express contractual provision a prerequisite to bringing the action, recognizing that a
bad faith tort action exists separately from an action in contract:

[A]n insured is not only bargaining for security from financial loss,
the primary goal motivating the purchase of insurance, when it
enters into an insurance contract. Rather, "the insured also is entitled
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to receive the additional security of knowing that she will be dealt
with fairly and in good faith. That security comes not from the
express contractual terms, but from the implied covenant of good
faith and fair dealing.

(emphasis added). See Tadlock Painting Co. v. Maryland Cas. Co., 322 S.C. 498, 473 S.E.2d 52
(8.C. 1996) citing Rawlings v. Apodaca, 151 Ariz. 149, 726 P.2d 565 (1986) (tort of bad faith
originally developed as a response to insurance adjusters’ abuses in third party liability cases).

49.  The insurer’s duty of good faith and fair dealing extends to every aspect of its
“performance of all obligations undertaken by the insurer for the insured." Carolina Bank & Trust
Co. v. St. Paul Fire and Marine Co., 279 S.C. 576, 580, 310 S.E.2d 163, 165 (Ct.App.1983)
(emphasis added).

50. Defendant breached its duty of good faith when it (1) added Bunn to her insurance
policy, without her permission and over her written instructions to the contrary, causing her
premiums to almost double in light of Bunn’s prior DUIs, (2) renewed her policy after she moved
to South Carolina without her knowledge or consent, (3) began adjusting a claim under Plaintiff’s
name after she moved to South Carolina, without her knowledge or consent, (4) removed
Plaintiff’s name from her own policy over her repeated objections, (5) gave Plaintiff’s policy to
Bunn over Plaintiff’s objection, (6) erased Plaintiff’s prior history with its company for the prior
three years, (7) refused to terminate Plaintiff’s policy despite her repeated requests with actual
knowledge that her active policy is generating lapses in coverage, (8) allowed Bunn to continue
to use Plaintiff’s policy after he moved to South Carolina, while refusing to renew Plaintiff’s
mother’s policy, even though her primary residence, which she owns, is located in North Carolina.

51.  Defendants’ actions caused substantial pecuniary losses in the amount in excess of
$7,500, mental anguish, and harm to Plaintiff’s credit and reputation.

SECOND CAUSE OF ACTION: UNFAIR AND DECEPTIVE TRADE PRACTICES

52.  Paragraphs | through 51 are incorporated by reference as if fully set forth herein.

53.  Unfair methods of competition and unfair or deceptive acts or practices in the
conduct of trade or commerce are unlawful. To state a claim, a private party must show (1)
defendant committed an unfair or deceptive act or practice, (2) that the action in question was in
or affecting commerce, (3) that said act proximately caused actual injury to plaintiff.

54.  Defendant engaged in unfair practices, when Defendant (1) added Bunn to her
insurance policy without her consent or permission contrary to Plaintiff’s written instructions, and
subsequently refused to correct its unauthorized change to Plaintiff’s policy when Plaintiff learned
of the unauthorized change, (2) failed to terminate Plaintiff’s policy per her express request and
renewed Plaintiff’s policy over her objection after she moved to South Carolina and purchased a
replacement policy, while Defendant was unauthorized to conduct insurance business in South
Carolina, (3) opened a claim under Plaintiff’s name and began adjusting it without Plaintiff’s
consent and refused to correct their unauthorized actions in adjusting a third party’s claim under
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Plaintiff’s policy after she moved to South Carolina and asked Defendant to terminate her policy,
when Plaintiff confronted Defendant, (4) removed Plaintiff from her own insurance policy without
her consent, allowing Bunn to take over her policy without her consent and permission and over
Plaintiff’s repeated objections, (5) continued to allow Bunn to renew Plaintiff’s policy even though
he also moved to South Carolina, once again engaging in unauthorized insurance business in
violation of state law, (6) erased three years of coverage and refused to communicate with Plaintiff
in order to cover up its unauthorized insurance business in the state of South Carolina, and (7)
refused to renew Plaintiff’s mother’s policy in retaliation for Plaintiff’s complaint to the North
Carolina Department of Insurance, and (8) once again refused to terminate Plaintiff’s policy and
issue Bunn his own policy when Plaintiff notified Defendant that this policy was impacting her as
Bunn continues to generate gaps in coverage, to the extent that Defendant’s actions were immoral,
oppressive, and unethical.

55 Insurance policy is a contract “in or affecting commerce.”
policy

56.  Defendant’s unfair actions caused her an actual injury and a loss of personal
property, to the extent that adding Bunn to her policy impacted her subsequent premiums, and
resulted in her “loss” of insurance contract, which was given to a third party without Plaintiff’s
consent.

57.  Plaintiff’s injury is continuous and on-going and it will continue as long as
Plaintiff’s policy remains active.

58.  Defendant’s unfair actions impacted public policy to the extent that Defendant in
fact repeated its misconduct by refusing to terminate Plaintiff’s policy in response to Plaintiff’s
repeated requests.

59. Defendant’s unfair actions impacted public policy by creating a potential for
repetition as Defendant discarded the requirement of insured’s written approval of all changes to
a policy in order for changes to become effective.

60.  Defendant acted willfully because it failed to correct its unauthorized changes to
Plaintiff’s policy after she put them on actual notice of lack of consent, in order to cover up its

wrongdoings.

61.  Plaintiff is entitled to treble damages, statutory damages for each separate violation,
and reasonable attorney’s fees.

THIRD CAUSE OF ACTION: INJUNCTION

62. Paragraphs 1 through 61 are hereby incorporated by reference as if fully set forth
herein.

63.  Pursuant to S.C.S.T. §39-5-50, this Honorable Court is authorized to issue

injunctions to restrain and prevent violations of this article, without a bond, “as may be necessary
to restore to any person who has suffered any ascertainable loss by reason of the use or employment
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of such unlawful method, act or practice, any moneys or property, real or personal, which may
have been acquired by means of any practice declared to be unlawful in this article.”

64.  Defendant allowed a third party to take over her insurance policy, which is personal
property, without Plaintiff’s consent. Through the use of unfair practices discussed above,
Defendant allowed this third party to continue to use Plaintiff’s policy, and piggy-back on
Plaintiff’s credit and reputation, while harming Plaintiff’s credit and reputation by allowing the
policy to lapse.

65.  Defendant has actual notice that their unfair practices continue to impact Plaintiff’s
premiums.

66.  Defendant’s actions were fundamentally unfair and equities balance in Plaintiff’s
favor.

67.  Plaintiff is entitled to an injunction requiring Defendant to terminate Plaintiff’s
policy in order to prevent a third party from unauthorized use of Plaintiff’s personal property.

FOURTH CAUSE OF ACTION: PUNITIVE DAMAGES

68.  Paragraphs 1 through 67 are hereby incorporated by reference as if fully set forth
herein.

69.  South Carolina Code Ann. § 15-33-135 (2023) provides: "In any civil action where
punitive damages are claimed, the plaintiff has the burden of proving such damages by clear and
convincing evidence." To justify an award of punitive damages, a plaintiff must demonstrate the
defendants' conduct was willful, wanton, or undertaken in reckless disregard of plaintiff's
rights. See McGee v. Bruce Hosp. Sys., 321 S.C. 340, 468 S.E.2d 633 (1996). Willfulness has been
defined as a conscious failure to exercise due care. See Hawkins v. Pathology Assocs. of
Greenville, P.A., 330 S.C. 92, 498 S.E.2d 395 (Ct.App.1998); Kuznik v. Bees Ferry Associates,
342 S.C. 579, 538 S.E.2d 15 (S.C. App. 2000).

70.  The trial judge has considerable discretion regarding the amount of damages both
actual or punitive awarded. See Taylor v. Medenica, 324 S.C. 200, 479 S.E.2d 35 (1996). See
Nichols v. State Farm Mutual Automobile Ins. Co.,279 S.C. 336, 306 S.E.2d 616, 619 (1983) (the
Jury's award of punitive damages must be affirmed as long as a reasonable finder of fact, viewing
the evidence in the light most favorable to appellee, could have concluded that State Farm acted
in willful or reckless disregard of insured's rights under the insurance contract).

71.  Plaintiff is entitled to punitive damages because Defendant’s actions were willful,
wanton, and undertaken in reckless disregard of Plaintiff's rights, to the extent Defendant made
numerous unauthorized changes to her policy over Plaintiff’s objections and eventually removed
Plaintiff from her own policy, while allowing a third party to continue to use her policy, in
complete disregard of Plaintiff’s rights in the policy as her personal property, in order to cover up
its unauthorized insurance business in the State of South Carolina.
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72.  Defendant’s conduct must be deterred and such deterrent is in the interest of justice.

WHEREFORE, Plaintiff respectfully prays the Court:

L To conduct a trial.

2. Issue a declaratory judgement that hosting is not prohibited by restrictive covenants
currently in place.

3 Issue an Injunction to restrain Defendant’s unauthorized use of Plaintiff’s policy.

4, Hold Defendants liable for actual, compensatory, incidental, and consequential
damages in excess of $7,500.

5. Award punitive damages.
6. Tax costs and prejudgment interest against Defendant.
7. Award any other relief as just and proper.

Respectfully submitted on February 7, 2023.

/s/ Ina S. Steinberg

Ina Shtukar Steinberg, pro se Plaintiff
Attorney at law

NC (53607) and SC (105916)
Appearing on her own behalf

1687 Saybrook Court

Rock Hill, SC 29732

(704)-309-0992
ina@blackandwhiteimmigrationlaw.org
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