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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
  
COUNTY OF YORK                                                     SIXTEENTH JUDICIAL CIRCUIT 
______________________________________________________________________________ 
 
Ina Shtukar,  


Plaintiff, 
 
vs. 
 
Erie Insurance Exchange, aka Erie 
Insurance Group, Erie Insurance 
Company, and Erie Insurance. 


Defendant. 


) 
)              PLAINTIFF’S MOTION 
) TO ALTER OR AMEND JUDGMENT  
)                   (Rule 59(e) SCRCP) 
)             
)      
)                                 
)               CASE NO. 23-CP-460039 
) 


______________________________________________________________________________ 
 


NOW COMES Plaintiff and respectfully moves the Court to reconsider its ruling pursuant 


to Rule 59(e) SCRCP.  


I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 


Plaintiff filed a Complaint on February 7, 2023, asserting bad faith and unfair and deceptive 


trade practices as the main causes of action. Plaintiff’s Complaint contained sufficient factual 


allegations, i.e., prima facie showing, which, taken as true, as required at the pleading stage of the 


proceedings, show that Defendant engaged in unauthorized business of insurance by renewing 


Plaintiff’s policy after she moved to South Carolina and began adjusting a claim under Plaintiff’s 


name. See Pl. Complaint, generally. Plaintiff subsequently served Defendant pursuant to S.C. Code 


§ 15-9-285, which authorizes a resident of South Carolina to serve an unauthorized insurer through 


the South Carolina Department of Insurance (“SCDOI”). This statute was specifically crafted by 


the South Carolina Legislature to create an easy and simple way for its residents to effectuate 


service and obtain personal jurisdiction over an out-of-state insurance company, based on the 


premise that by engaging in enumerated actions, that constitute unauthorized business of 


insurance, the unauthorized insurer appoints the South Carolina Director of Insurance as its agent 
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 2


for the purposes of service of process. S.C. Code § 15-9-285. See also White Oak Manor, Inc. v. 


Lexington Ins. Co., 407 S.C. 1, 753 S.E.2d 537 (S.C. 2014) (We have previously interpreted 


insurance service statutes as “designed by the legislature to provide a simple and easy method of 


obtaining jurisdiction over a foreign insurance company” (emphasis added) (internal quotation 


omitted). The SCDOI accepted service of process effective February 10, 2023. Plaintiff also served 


the Summons and Complaint by certified mail, which was acknowledged by defense counsel on 


two separate occasions. (See Exhibit A and Exhibit B). On March 2, 2023, Plaintiff filed a 


Certificate of Service by Certified Mail and an Affidavit of Compliance with S.C. Code § 15-9-


285(c), supported by two exhibits – DOI’s Acceptance of Service, which clearly bore “Erie 


Insurance Exchange et al.” as Defendant’s name, and a return receipt, which clearly showed that 


Defendant was served by certified mail in addition to service on the DOI. Defendant’s attorney 


entered their appearance on February 16, 2023, and contacted Plaintiff to obtain an extension of 


time to respond to the Complaint. Plaintiff agreed to a 30-day extension, being unaware that the 


date selected by Defendant was outside the time-period authorized by the South Carolina Rules of 


Civil Procedure. Defendant did not object to Plaintiff’s Affidavit of Compliance, even though the 


DOI’s Acceptance of Service clearly bore Defendant’s slightly different name plus “et al.” 


On April 28, 2023, 77 days after SCDOI accepted service on Defendant’s behalf, 


Defendant filed a one-sentence motion unsupported by a brief, citing Rule 12(b)(2) (lack of 


personal jurisdiction) and 12(b)(6) (failure to state a claim) and notifying the Court that “[t]his 


motion will be supported by Defendant’s forthcoming brief.” See D’s MTD. Plaintiff subsequently 


moved for Entry of Default and Default Judgment on May 31, 2023, before Defendant filed its 


brief. The motions were subsequently set for hearing on November 14, 2023. On Friday, 


November 10, 2023, Defendant filed a Memorandum in support of its motion to dismiss filed 196 
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 3


days earlier, and set to be heard in two business days from the date of the filing of the brief. In its 


brief, Defendant argued that Plaintiff incorrectly named Defendant by its fictitious name “Erie 


Insurance Group” and that this misnomer deprived the Court of personal jurisdiction. See D's 


Memo in Support of MTD. Defendant also argued that the Court had no personal jurisdiction 


because Defendant “does not conduct business in South Carolina.” Id. Defendant’s 12(b)(6) 


argument concerned only Plaintiff’s request for injunctive relief to prevent Defendant from 


continuously using Plaintiff’s policy and her credit. Id. Importantly, Defendant did not assert 


12(b)(4) (insufficiency of process) or 12(b)(5) (insufficiency of service of process) in either their 


motion or their brief. argue that Plaintiff failed to serve Defendant or that her service was improper. 


In sum, Defendant did not argue that Plaintiff’s service was deficient in its first responsive filing. 


The motions were heard by the Honorable Dan Hall on November 14, 2023. At the time of the 


hearing, Plaintiff’s counsel moved for leave of court to amend the Complaint to correct 


Defendant’s name. Defendant stated that it had no objection to the request to amend, and Plaintiff’s 


motion to amend was orally granted by the Court. The pending motions were taken under 


advisement and the Court encouraged the parties to explore a settlement. 


On January 5, 2024, Plaintiff filed an Amended Complaint, to correct Defendant’s name, fix 


the deficiency noted by Defendant concerning Plaintiff’s request for an injunction, converting it 


to a common law injunction, and add additional causes of action, including conversion and 


misappropriation of identity. See Pl’s Amended Summons & Complaint. Plaintiff’s amended 


pleading did not add any new factual allegations and remained substantially unchanged in terms 


of the factual basis for Plaintiff’s claims. On February 5, 2024, 31 days after Defendant was served 


with Plaintiff’s Amended Complaint, Defendant filed a motion to extend time to respond to the 


Amended Complaint, arguing that it needed more time to investigate Plaintiff’s factual allegations. 
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See D’s Motion to Extend Time. Later that same day, however, Defendant filed “Motion to Dismiss 


for Lack of Personal Jurisdiction and Answer,” in which it raised 16 “affirmative defenses.” See 


D’s Answer. None of said defenses argued either lack of personal jurisdiction or improper service. 


Id. Aside from the title of the document and a brief notation that “none of the defendants issue 


policies of insurance in South Carolina,” Defendants’ response to the Amended Complaint did not 


argue either lack of jurisdiction or improper service. In fact, by filing an Answer, Defendant 


consented to the Court’s jurisdiction and abandoned its lack of personal jurisdiction defense. See 


infra. The Court next held a status conference on June 5, 2024, and set the case to be called for a 


jury in the first week of December, despite the fact that at the time of the conference, the motions 


remained pending, which Plaintiff brought to the Court’s attention, indicating that setting the case 


for trial was premature. Because the motions were not ruled on, Plaintiff subsequently contacted 


the court administrator and asked for another hearing, which was originally set for June 24, 2024, 


and subsequently rescheduled for July 31, 2024.  


The motions were heard on July 31, 2024. At the time of the hearing, Defendant introduced a 


document that was not part of the record, which, judging by the cover page, appeared to be 


Defendant’s internal document titled “Litigation Transmittal.” (See Exhibit C). Following 


Defendant’s cover page that bore its logo “Erie Insurance1,” the document contained DOI’s 


Acceptance of Service and an unfiled Summons and Complaint, which bore a slightly different 


name of Defendant Erie (“Erie Insurance Exchange”) than the name that appeared on the 


Complaint actually filed with the Court (“Erie Insurance Group”). Other than Defendant’s name, 


the Summons and Complaint were identical to those filed with the Court. This document was not 


 
1 Notably, even Defendant’s internal documents do not state its proper name and instead use a 
fictitious trade name – “Erie Insurance.” 
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 5


properly authenticated, no foundation was laid, and defense counsel did not explain how she came 


in possession of this document. In fact, the record contains no evidence whatsoever that shows that 


this was the document Plaintiff served on the DOI. Defense counsel then announced that she “just 


noticed” earlier that day the discrepancy in Defendant’s name, argued that Plaintiff served DOI 


with a “sham complaint.” Defendant also argued that because Plaintiff allegedly served this unfiled 


Summons and Complaint, she failed to properly serve Defendant and failed to properly commence 


this action in accordance with Rule 3 SCRCP, because the Statute of Limitations expired. 


Defendant’s improper service arguments were not included in Defendant’s previously filed motion 


to dismiss and its brief in support. Nor did Defendant raise lack of proper service in response to 


Plaintiff’s Amended Complaint. As to Plaintiff’s motion for entry of default, Defendant argued 


that Plaintiff consented to the extension beyond 60 days. Lastly, Defendants also argued that 


Plaintiff’s Amended Complaint made both pending motions moot. 


In response to the new arguments based on lack of proper service, Plaintiff argued that 


Defendant waived any objection to the manner and sufficiency of Plaintiff’s service of process, 


because Defendant raised only lack of personal jurisdiction in accordance with Rule 12(b)(2) as a 


defense in response to both Plaintiff’s original Complaint and her Amended Complaint, and 


improper service is a waivable defense. Plaintiff argued that Defendant failed to preserve its 


objection. Moreover, Plaintiff argued that at the time Defendant moved to dismiss, it was 


technically in default, which made its motion invalid anyway. Plaintiff also noted that Defendant 


failed to oppose her Supplemental Brief field in support of her motion for entry of default, which 


explained that the parties lacked authority to consent to an extension beyond 60 days in accordance 


with Rule 6(b) SCRCP and that entry of default was a mandatory in accordance with Rule 55(a) 


SCRCP. Defendant had a full opportunity to respond to Plaintiff’s arguments fully articulated in 
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Plaintiff’s filings and to raise new contentions, especially since the hearing was rescheduled last 


minute. The Court did not seem bothered by the fact that Plaintiff, on the other hand, had no 


adequate opportunity to respond to Defendant’s new grounds for its motion to dismiss based on 


lack of service and did not give Plaintiff time to file a response, indicating that it was going to rule 


on the motions by the end of the week. Because the hearing was held on Wednesday, Plaintiff 


rushed back to her office to draft and file a supplemental brief in support of her argument that 


Defendant waived its objection to the propriety of Plaintiff’s service pursuant to Rule 12(h) 


SCRCP. See Pl’s Second Supp. Memo. The following day, Plaintiff filed another supplemental 


brief to address Defendant’s misnomer argument, citing binding authority that a mere misnomer 


“misnomer of a corporation in a notice, summons, notice by publication, garnishment citation, writ 


of certiorari, or other step in a judicial proceeding is immaterial if it appears that [Defendant] 


could not have been, or was not misled,” as compared to a misjoinder, because the right Defendant 


was before the Court. See Pl’s Third Supp. Brief. The following day, Defendant filed its brief 


which reduced its new arguments to writing. See D’s Brief in Support. First, Defendant argued that 


the motions were moot, citing a single decision by the federal court for the District of South 


Carolina, which was not binding on any court including this Court. Id. Second, Defendant argued 


that Plaintiff’s motion for entry of default should be dismissed because she failed to commence 


the action pursuant to rule 3 SCRCP. Id. Defendant’s argument rested on an idea that Plaintiff 


allegedly served a Summons and Complaint on the DOI which bore a misnomer, unsupported by 


either evidence or binding authority. Id. While noting that an unambiguous statute should be 


interpreted in accordance with its plain meaning, Defendant asserted that Plaintiff was required to 


serve “the actual complaint she filed upon the Defendant to commence her action.” Id. (emphasis 


original). No supporting authority was cited for this proposition and none exists, to the extent the 
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 7


Court has no authority to add qualifying words of its choosing to an unambiguous statute, which 


would also ignore a well-settled body of law which holds that a mere misnomer in Defendant’s 


name is of no moment. See Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000) ("Under 


the plain meaning rule, it is not the court's place to change the meaning of a clear and unambiguous 


statute."). See also (“The instructions sought by [defendant] effectively would have added the word 


"sole" to the statute, creating a different element of the crime, which would have prohibited entry 


into a marriage "for the [sole] purpose of evading any provision of the immigration laws." We will 


not construe the statute in such a manner, because we are required to interpret statutory language 


as written and are not permitted to add words of our own choosing.”). United States v. Sonmez, 


777 F.3d 684, 688 (4th Cir. 2015). In sum, Defendant’s argument has no support in either fact or 


law. Lastly, Defendant asserted that Plaintiff’s Complaint somehow remains unserved and that 


Plaintiff’s Amended Complaint cannot relate back to the ordinal Complaint, concluding that the 


action was time barred. Id. No supporting authority was cited in support of Defendant’s novel 


argument against the doctrine of relation back and none exists. Importantly, Defendant neglected 


to mention that Defendant was also served by certified mail and filed both a motion to dismiss and 


an answer without articulating any objection based on service of process.  


On August 3, 2024, Plaintiff filed a Reply Brief responding to Defendant’s arguments. See Pl’s 


Reply Brief. Specifically, Plaintiff noted that Defendant’s own exhibits showed that in addition to 


service on DOI, Defendant was also served by certified mail. Notably, Defendant did not make 


any allegations that the Summons and Complaint served by certified mail different in any way 


from those filed with the Court. Next, Plaintiff noted that other than the misnomer, the Sommons 


and Complaint were identical to those filed with the Court, and cited authority that a mere 


misnomer in the Summons and Complaint allegedly served on the DOI does not invalidate 
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 8


Plaintiff’s service. In addition, Plaintiff argued that “Erie Insurance Group” was a fictitious trade 


name that referred to all Erie entities collectively and that Defendant itself used this fictitious name 


in its dealings with Plaintiff, which was stablished by way of an exhibit. Id. Plaintiff also cited 


authority that South Carolina law permits the use of fictitious names and that by using this trade 


name, Defendant binds itself to it, which makes an amendment not even necessary, as all various 


Erie names referred to the same insurance company. Id. Lastly, Plaintiff noted that Defendant 


attempted to disguise its motion to dismiss for lack of proper service by citing to Rule 3 SCRCP, 


it also admitted in its brief that this was “undoubtedly” an issue of service, and since Defendant 


waited 1.5 years to raise the issue, it was a clear case of a waiver under Rule 12(h) SCRCP. Plaintiff 


also argued and cited authority that Defendant could not have relied on Plaintiff’s consent to an 


extension of 77 days and that Defendant’s negligence in calculating its due date could not 


constitute “good cause.” Lastly, Plaintiff presented documentary evidence that Defendant did 


renew her policy after she moved to South Carolina and began adjusting a claim under her name, 


which leads to only one reasonable inference – that Defendant falsified its records after the fact 


and that it is in fact Defendant who is using “sham documents.” Unlike a mere misnomer, 


Defendant’s backdated documents removed Plaintiff’s name from her own policy, which most 


certainly had profound legal consequences. See Exhibits to Pl’s Amended complaint. 


On August 6, 2024, the Court issued a Form 4 order granting Defendant’s motion to dismiss 


and denying Plaintiff’s motion for entry of default. See Form 4. The Court also asked Defendant 


to draft a proposed order. On August 13, 2024, Plaintiff filed a motion for a new trial/hearing, 


noting that in addition to suffering a default in response to Plaintiff’s original Complaint, 


Defendant once again defaulted in response to Plaintiff’s Amended Complaint to the extent Rule 


15(a) SCRCP required Defendant to respond within 14 days, and Defendant filed its Answer on 
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 9


day 31 after being e-served with Plaintiff’s Amended Complaint. Plaintiff argued that because 


Defendant suffered a default in response to both pleadings, its most recent motion based on 


improper service is also invalid and thus the Court is precluded from granting Defendant’s “Rule 


3” motion to dismiss.   Instead of emailing its proposed order to the chambers and the undersigned, 


Defendant filed it with the Court, on August 14, 2024. This proposed order was not served on the 


undersigned, even though Defendant repeatedly noted in its filings and at the hearing that Plaintiff 


was an attorney admitted to practice in South Carolina, who was representing herself.  


II. LEGAL FRAMEWORK 


While the language of Rule 59(e) does not expressly state so, “[h]e purpose of [a] Rule 


59(e), SCRCP, [motion] to alter or amend the judgment is to request the trial judge to reconsider 


matters properly encompassed in a decision on the merits.” Arnold v. State, 309 S.C. 157, 172, 420 


S.E.2d 834, 842 (1992) (quoting Budinich v. Becton Dickinson & Co., 486 U.S. 196, 200, 108 S. 


Ct. 1717, 100 L. Ed. 2d 178, (1988)) (internal quotations omitted). “A party may wish to file such 


a motion when she believes the court has misunderstood, failed to fully consider, or perhaps failed 


to rule on an argument or issue, and the party wishes for the court to reconsider or rule on it. A 


party must file such a motion when an issue or argument has been raised, but not ruled on, in order 


to preserve it for appellate review.” Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 


780 (2004).  


The Court failed to rule on essentially any of Plaintiff’s arguments, wherefore a Rule 59(e) 


motion is warranted. Moreover, the Court’s final Opinion raised new issues, which Plaintiff had 


no opportunity to argue. In addition to Plaintiff’s new arguments contained in this Motion, Plaintiff 


expressly incorporates all of her prior motions, briefs, and oral arguments, which the Court failed 


to rule on, including but not limited whether Defendant’s motion to dismiss was a mere placeholder 
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 10 


insufficient to preserve any defense, and whether Defendant suffered a default both due to filing 


the motion 77 days after the effective date of service and due to insufficiency of its one-sentence 


motion unaccompanied by a brief.  


Lastly, Rule 59(e), SCRCP states that “[a] motion to alter or amend the judgment shall be 


served not later than [ten] days after receipt of written notice of the entry of the order.” While the 


Court issued a Form 4 Order on August 6, 2024, the Order did not articulate the Court’s reasoning. 


In addition, the Court issued its Opinion on August 16, 2024, exactly ten (10) days after it made 


its rulings on the motions. Next, the opposing counsel, who drafted the Order, did not serve it on 


the undersigned to give her an opportunity to comment, as required by Rule 5 (b)(3), SCRCP, 


despite repeatedly noting that Plaintiff is an attorney admitted to practice in South Carolina who 


is representing herself in this case. See Rule 5 (b)(3), SCRCP (“Any party providing a proposed 


order, proposed findings of fact or conclusions of law, or proposed judgment or other paper to the 


court for its consideration in any pending matter shall serve the same on all counsel of record at 


the same time and by the same means.”). As such, Plaintiff had no prior opportunity to raise the 


issues, which were illuminated by the August 16 Opinion. 


III. ARGUMENT 


a. The Court erred in finding that Plaintiff “never served” the Summons and Complaint 
and concluding that Plaintiff’s action is time-barred, because Defendant failed to 
properly plead either insufficient service, insufficient process, or statute of limitation to 
preserve its defenses, waiving them instead pursuant to Rule 12(h).  
 


At the July 31, 2024 hearing, Defendant orally moved the Court to dismiss the action asserting 


that Plaintiff failed to serve Defendant and as such her action was now time-barred. After the 


hearing, on August 2, 2024, Defendant filed a written brief in support of its argument. As was 


noted in prior filings, Defendant’s brief was short on legal authority and long on unsupported 


assumptions, contrary to well-settled law. Nonetheless, on August 16, 2024, the Court issued an 
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Opinion, which found that “Plaintiff never served the Summons or the Filed Summons and 


Complaint.” See Memorandum of Opinion, ¶11. As will be shown infra, this finding is both clearly 


erroneous and contrary to law.  


Rule 12(b) states in relevant part: 


Every defense . . . to a cause of action in any pleading . . . shall be 
asserted in the responsive pleading thereto if one is required, except 
that the following defenses may at the option of the pleader be made 
by motion: . . . (5) insufficiency of service of process . . . . A motion 
making any of these defenses shall be made before pleading if a 
further pleading is permitted. 
 


Rule 12(b), SCRCP (emphasis added). Additionally, Rule 12(h)(1), SCRCP, expressly 


provides that the defense of insufficiency of service of process is waived “if it is neither made by 


motion under this rule nor included in a responsive pleading or an amendment thereof permitted 


by Rule 15(a) to be made as a matter of course.” As Plaintiff has previously shown, Defendant 


asserted two defenses in response to Plaintiff’s original Complaint – lack of personal jurisdiction 


under Rule 12(b)(2) and failure to state a claim under Rule 12(b)(6) – by way of its untimely one-


sentence motion to dismiss, which was not accompanied by a brief. In response to Plaintiff’s 


amended Complaint, Defendant filed “Motion to Dismiss for Lack of Personal Jurisdiction and 


Answer” once again asserting lack of personal jurisdiction because “[n]one of defendants issue 


policies of insurance in South Carolina.” See D’s Answer. This procedural history alone, 


conclusively establishes that Defendant waived any objection to the mode of delivery or lack of 


delivery of the Summons and Complaint pursuant to Rule 12(g) and (h), SCRSP. See SCRCP 12(g) 


(“If a party makes a motion under this rule but omits therefrom any defense or objection then 


available to him which this rule permits to be raised by motion, he shall not thereafter make a 


motion based on the defense or objection so omitted, except a motion as provided in subdivision 


(h)(2) hereof on any of the grounds there stated”). Because Defendant asserted only lack of 
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personal jurisdiction in response to Plaintiff’s Amended Complaint, the Court erred when it 


permitted defendant to make an oral motion to dismiss for lack of service of the original Complaint.   


Next, our Court of Appeals adopted the standard used by federal courts and explained that 


“objections to the sufficiency of service of process must be specific and must point out in what 


manner the plaintiff has failed to satisfy the rule relating to the service provisions.” Unisun Ins. v. 


Hawkins, 342 S.C. 537, 542 (Ct. App. 2000). Specifically, it held that “the averment that [plaintiff] 


‘failed to serve [defendant] within the three-year statute of limitations’ is insufficient, standing 


alone, to raise the defense of insufficiency of service of process.” Unisun Ins., 342 S.C. at 542-


543. The court further explained that the defense was not sufficiently pled because defendant failed 


to “identify that he was moving to challenge service of process pursuant to Rule 12 and failed to 


specify any defects in the service of process.” Id.  In the case at bar, Defendant failed to even 


mention “service” of process in response to either Plaintiff’s original Complaint or in response to 


Plaintiff’s Amended Complaint, and instead only identified lack of personal jurisdiction as one of 


its 12(b) defenses, triggering SCRCP 12(h) and (g). “A court [shall] not [] write into the pleadings 


allegations and defenses that are not presented.” Unisun Ins., 342 S.C. at 539. As such, as Plaintiff 


has previously argued both at the hearing and in her memoranda, Defendant clearly waived any 


objection to the mode or sufficiency of Plaintiff’s service of process. In addition, the Court of 


Appeals also explained that Rule “12(b)(5) is the proper vehicle for challenging both the mode of 


delivery or the lack of delivery of the summons and complaint” as Defendant attempts to argue in 


the case at bar, asserting that Plaintiff “never served” the “filed” process. Unisun Ins., 342 S.C. at 


539 (emphasis added).   


Importantly, relying on our Supreme Court decision in Garner v. Houck, 312 S.C. 481, 435 


S.E.2d 847 (1993), which “held that a party who fails to properly raise the defense of insufficient 
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service of process under Rule 12 waives any issues or defenses regarding service, including a 


statute of limitations defense,” the Court of Appeals further held that in order to preserve its statute 


of limitations defense, defendant had to first adequately plead its objection to the sufficiency of 


service because “statute of limitations claim is inextricably tied to the attempted service.” Unisun 


Ins., 342 S.C. at 541. As in Unisun Ins. and Garner, Defendant argued and the Court agreed that 


Plaintiff’s action is time barred because she “never served” Defendant. This legal conclusion is 


contrary to law.  


In its brief, Defendant actually admits that its new argument rests entirely on its contention that 


“Plaintiff never served” the original complaint. See D’s brief at 7 (“This goes beyond an issue of 


service, although it undoubtedly is one, and on to whether Plaintiff ever properly initiated this 


action in the first place.”). And while Defendant attempted to disguise a Rule 12(b)(5) objection 


of insufficiency of service2 as a novel “Rule 3” motion to dismiss, in order to argue Rule 3, SCRCP, 


Defendant was first required to adequately plead insufficiency of service defense to avoid a waiver 


under Rule 12(h), SCRCP, in its first responsive filing, because Defendant’s current position is 


inextricably intertwined with Defendant’s untimely lack of service objection and cannot be 


maintained unless Defendant shows lack of service. See Garner, Unisun Ins.  


In the absence of prior state law on an issue in question, federal cases interpreting the rule are 


persuasive. Unisun Ins., 342 S.C. at 539. The federal law interpreting nearly identical rules holds 


that by failing to timely raise the defense of deficient service “either in a pre-answer motion or, if 


 
2 While Defendant’s argument actually raises the issue of insufficiency of process under Rule 
12(b)(4), not the issue of insufficiency of service of process under Rule 12(b)(5), to the extent it 
argues that the documents delivered to the DOI were not identical to those filed with the court, 
the same fate must meet Defendant’s objection, despite its failure to properly identify Rule 12(b) 
defense and confusing insufficiency of process with insufficiency of service, because both 
defenses are subject to Rule 12(h) waiver. See also Patterson v. Whitlock, 392 Fed. Appx. 185, 
189 (4th Cir. 2010) (insufficiency of process must be pled with specificity). 
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no such motion is made, then in its answer, a defendant waives that defense and submits to the 


personal jurisdiction of the court.” See Pusey v. Dallas Corp., 938 F.2d 498, 501 (4th Cir 1991). 


More importantly, when a defendant waives his insufficiency of service defense, the Court lacks 


authority to dismiss for failure to serve the summons and complaint. See Pusey, 938 F.2d at 501 


(“A party's waiver operates not only to cut off his right to raise the defense, but the court's power 


to invoke it.”) (internal quotations omitted). In sum, Defendant’s waiver not only precludes it from 


filing a motion to dismiss for failure to serve the process at this juncture, it also deprives the Court 


of sua sponte authority to dismiss based on the same grounds, to the extent Defendant consented 


to the Court’s jurisdiction. As such, dismissal of the action as time-barred for lack of service is 


contrary to law.   


b. The Court also erred in finding that “Plaintiff never served the Summons or the Filed 
Summons and Complaint” to the extent Defendant was served by certified mail and a 
mere misnomer did not invalidate Plaintiff’s service on DOI.  


 
Even if Defendant properly preserved its service objection, the dismissal would not be proper 


because Plaintiff in fact did serve Defendant by certified mail. At the time of the hearing and in its 


brief, Defendant argued that Plaintiff failed to commence her action under Rule 3, SCRCP, because 


she “never served” the Summons and Complaint actually filed with the Court and the process 


served on the DOI bore “Erie Insurance Exchange,” instead of “Erie Insurance Group.” Despite 


the fact that Defendant’s argument lacked support in both fact and law, the Court agreed.  


First, there is no factual support in the record that Plaintiff did not serve the DOI with the 


Summons and Complaint she actually filed with the Court. At the time of the hearing, Defendant 


presented its internal document that enclosed an unfiled Summons and Complaint identical to the 


one filed with the Court other than a discrepancy in Defendant’s name. Defendant did not lay any 


foundation for this document and did not explain how it came in possession of this document. 
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Moreover, this document was not properly authenticated. While in its Opinion, the Court noted 


that “Plaintiff never offered an explanation to the Court that explained the discrepancies between 


her Filed Summons and Complaint and the different documents she sent to the S.C. Department 


of Insurance and Erie Insurance Exchange,” Plaintiff neither had an opportunity to provide an 


explanation nor had a duty to do so due to Defendant’s failure to plead its objection to service. See 


Unisun Ins. v. Hawkins, 342 S.C. 537, 542 (Ct. App. 2000). Plaintiff repeatedly noted that 


Defendant’s filings failed to raise the issue, however, this key point was met with a deaf ear and a 


blind eye. Moreover, Defendant’s contention that Plaintiff sent “different documents” to the DOI 


finds no factual support in the record before the Court, which contains no evidence of what 


documents Plaintiff actually served on the DOI.  See Opinion, ¶14. On the contrary, the record 


contains unchallenged evidence that raises a presumption of proper service. Specifically, Plaintiff 


filed a Certificate of Service by Certified mail and an Affidavit of Compliance with S.C. Code 


Ann. §15-9-285. Defendant did not challenge either of the two filings. As was explained above, 


Defendant had a duty to challenge service at the outset of litigation. See Garner v. Houck, 312 S.C. 


481, 435 S.E.2d 847 (1993). “The plaintiff need only show compliance with the rules. When the 


civil rules on service are followed, there is a presumption of proper service.” Moore v. Simpson, 


322 S.C. 518, 523, 473 S.E.2d 64, 66 (Ct. App. 1996) (citing Roche v. Young Bros., Inc., of 


Florence, 318 S.C. 207, 456 S.E.2d 897 (1995)). Here, Plaintiff showed that she prima facie 


complied with S.C. Code Ann. §15-9-285, raising the presumption of proper service, and because 


Defendant failed to timely challenge this presumption, it is now bound by it. SCRCP 12(g), (h). 


Next, Rule 4(d), SCRCP, states that “[v]oluntary appearance by defendant is equivalent to 


personal service; and written notice of appearance by a party or his attorney shall be effective upon 


mailing, or may be served as provided in this rule.” Defense counsel filed a notice of appearance 
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on February 16, 2023, voluntarily accepting service of process. Next, in accordance with Rule 


4(d)(7), SCRCP, “[s]ervice upon a defendant … is also sufficient if the summons and complaint 


are served in the manner prescribed by statute,” such as S.C. Code Ann. §15-9-285. Lastly, Rule 


4(d)(8), SCRCP, authorizes service by registered or certified mail, return receipt requested on “a 


corporation or upon a partnership or other unincorporated association which is subject to suit under 


a common name.” SCRCP 4(d)(3) and (8). Here, Plaintiff used two different methods to serve 


Defendant – service on the DOI and certified mail. As was noted above, defense counsel 


acknowledged service by certified mail and also failed to properly preserve its objection to 


statutory service on the DOI. (Exhibit A and B). Defendant is not alleging that the Summons and 


Complaint served by certified mail differed from those filed with the Court. As such, the evidence 


in the record conclusively establishes that Plaintiff in fact did serve Defendant by certified mail 


and this mode of service remains entirely unchallenged by Defendant. Here, however, even if 


Plaintiff failed to serve Defendant at all, defense counsel accepted service on behalf of Defendant 


by voluntarily appearing on the record. SCRCP 4(d). As such, the Court’s finding that Plaintiff 


“never served Defendant” is clearly erroneous from the factual standpoint and contrary to law.  


Next, Plaintiff maintains that service on the DOI was also proper because a misnomer in 


Defendant’s name has no legal significance. As an initial matter, “Rule 4, SCRCP serves at least 


two purposes. It confers personal jurisdiction on the court and assures the defendant of reasonable 


notice of the action.” Roche v. Young Brothers, Inc., 318 S.C. 207, 456 S.E.2d 897, 899 (1995). 


However, “[t]he principal object of service of process is to give notice to the defendant... of the 


proceedings against it.” Mull v. Ridgeland Realty, LLC, 387 S.C. 479, 485, 693 S.E.2d 27, 30 (Ct. 


App. 2010) (quoting Burris Chemical, Inc. v. Daniel Const. Co., 251 S.C. 483, 487, 163 S.E.2d 


618, 620 (1968)); see also Moore v. Simpson, 322 S.C. 518, 523, 473 S.E.2d 64, 66 (Ct. App. 
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1996). Further, the courts “have never required exacting compliance with the rules to effect service 


of process... Rather, we inquire whether the plaintiff has sufficiently complied with the rules such 


that the court has personal jurisdiction of the defendant and the defendant has notice of the 


proceedings.” Roche, 318 S.C. at 210, 456 S.E.2d at 899. Moreover, South Carolina courts have 


found that service cannot be defeated on a mere technicality when the principal object of service - 


to provide notice of the suit to the defendant - has clearly been accomplished. See Mull, 387 S.C. 


at 486-87, 693 S.E.2d at 31. Here, Plaintiff substantially complied with the rules that govern 


service of process. Plaintiff’s service by certified mail alone was sufficient to both confer 


jurisdiction and provide notice of the commencement of the action. In addition, however, Plaintiff 


substantially complied with the rules that govern service on an unauthorized insurer. Defendant 


did not respond to Plaintiff’s argument that the name discrepancy is a mere misnomer that does 


not invalidate Plaintiff’s service on the DOI and presented no conflicting authority. According to 


our Supreme Court “the misnomer of a corporation in a notice, summons, [] or other step in a 


judicial proceeding is immaterial if it appears that [defendant] could not have been, or was not 


misled.” Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 240 (quoting Tunstall v. 


The Lerner Shops, Inc., 160 S.C. 557, 563, 159 S.E. 386, 388 (1931). As such, the Court’s finding 


of lack of service is contrary to the weight of well settled authority, binding on this Court under 


the doctrine of stare decisis. 


Had Defendant timely asserted this defense in response to either Plaintiff’s original or amended 


pleading, Plaintiff would have provided an explanation and showed that she in fact served both the 


Summons and Complaint that bore “Erie Insurance Group” and “Erie Insurance Exchange” on the 


DOI, because she did not know which name to use. The search with the Secretary of State revealed 


that Defendant used seven (7) different variations of its name, including two fictitious names “Erie 
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Insurance” and “Erie Insurance Group.” See Exhibit D. While it was a fictitious name, “Erie 


Insurance Group” was one of Defendant’s names that Defendant itself registered with the Secretary 


of State. Id. Moreover, in her filings, Plaintiff cited a federal case, in which Defendant admitted 


that “Erie Insurance Group” was its fictitious name which collectively referred to all Erie entities. 


See Pl’s Supp. Briefs and Reply Brief. See Givens v. Erie Ins. Co., 2022 U.S. Dist. LEXIS 125645, 


*9 (DSC July 14, 2022) (“The Erie Defendants admit that The ERIE is a trade name and Erie 


Insurance Group ‘is a fictitious name used to refer to various Erie entities collectively, not 


individually.’”). Because “Erie Insurance Group” was a name used by Defendant itself to 


collectively refer to all of its Erie entities, this fictitious name incorporated all other Erie names, 


including “Erie Insurance Exchange.” Plaintiff also cited authority that under South Carolina law, 


a company can be sued under its fictitious trade name by which it is known. Tri-County Ice, 303 


S.C. at 240-241 (quoting Tunstall). Furthermore, Plaintiff presented documentary evidence that 


Defendant used three different names in its dealings with Plaintiff, including “Erie Insurance 


Exchange” and “Erie Insurance Group.” Lastly, Plaintiff asserted in her Complaints and in her 


memoranda that Defendant deleted all of her insurance policies and policy related documents from 


her online portal, making it even more difficult to determine which name to use to sue Defendant. 


See Pl’s Complaints and Memoranda. Unsure of which of Defendant’s numerous slight variations 


of its name was the proper name to use, Plaintiff elected to use the name that collectively referred 


to all Erie entities to cover all possible variation.  


The DOI was aware that Plaintiff used two variations of Defendant’s name yet it elected to 


accept service on Defendant’s behalf and added “et al” after Defendant’s name, which signified 


both that it was clearly aware that Plaintiff used two different names and also that “Erie Insurance 


Group” was a collective name that referred to all other Erie entities, including “Erie Insurance 
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Exchange.” See DOI’s Acceptance of Service. Under South Carolina law, substituting one name 


for another had no legal significance because both names referred to the same insurance company. 


See Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237.  


In sum, even if Defendant managed to timely preserve its service objections, which it clearly 


failed to do, under South Carolina law, the discrepancy in Defendant’s name was a mere misnomer 


that did not impact the validity of Plaintiff’s service on the DOI and Plaintiff fully complied with 


S.C. Code Ann. §15-9-285. The Court’s finding that Plaintiff “never served” Defendant is a classic 


example of allowing “service [] [to] be defeated on a mere technicality [] [even though] the 


principal object of service, to provide notice of the suit to the defendant, has clearly been 


accomplished.” See Mull, 387 S.C. at 486-87, 693 S.E.2d at 31. As the Fourth Circuit observed in 


another case, where an insurance company attempted to challenge service based on a technicality, 


A suit at law is not a children's game, but a serious effort on the part 
of adult human beings to administer justice; and the purpose of 
process is to bring parties into court. If it names them in such terms 
that every intelligent person understands who is meant . . . it has 
fulfilled its purpose; and courts should not put themselves in the 
position of failing to recognize what is apparent to everyone else. . . 
. As a general rule the misnomer of a corporation in a notice, 
summons . . . or other step in a judicial proceeding is immaterial if 
it appears that [the corporation] could not have been, or was not, 
misled. 
 


Morrel v. Nationwide Mut. Fire Ins. Co., 188 F.3d 218, 224 (4th Cir. 1999).  


c. The Court erred in finding that Plaintiff failed to commence the action in accordance 
with Rule 3, SCRCP, because Plaintiff’s service of the Amended Complaint was 
sufficient to commence the action, even if Plaintiff never served the original Complaint.   


 
At the time of the hearing and its subsequently filed brief (as opposed to a motion), Defendant 


argued that because Plaintiff “never served” Defendant, she failed to properly commence her 


action in accordance with Rule 3, SCRSP. Defendant’s argument is without merit and the Court’s 


conclusion, conspicuously unsupported by any legal authority, is contrary to well-settled law.  
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First, as was explained above, Plaintiff in fact did serve Defendant using two different methods 


– service by certified mail, which remains entirely unchallenged, and service on the DOI, which 


was also proper because a misnomer did not impact its validity. See supra. In addition, even if the 


Court were correct in finding that Plaintiff “never served” Defendant with her original Complaint, 


the action was still properly commenced because Plaintiff filed an Amended Complaint, which 


was properly e-served upon Defendant’s counsel of record. See Eberly v. Advanced Flooring & 


Design Div. of ISI, LLC, 901 S.E.2d 273, 275 (2024) (“automatic service of the NEF upon the E-


Filing of [] [an amended pleading] constitutes proper service [] as to parties who are represented 


by counsel and proceeding in the E-Filing System”). Our Supreme Court addressed this very issue 


in a case involving a plaintiff who actually never served the original complaint (unlike Plaintiff 


who did in fact serve her original pleading), and filed an amended complaint a year later after the 


statute of limitations expired, finding that the action was properly commenced under Rule 3, 


SCRCP, because the amended complaint was served within 120 days after it (i.e., amended 


complaint) was filed. See Mims v. Babcock Ctr., Inc., 399 S.C. 341, 347 (2012) (“we conclude the 


trial court erred in finding Mims's amended complaint should be dismissed for failure to serve it 


within 120 days of filing the original complaint”). The court expressly noted that Rule 3, SCRCP 


does not require “that service must be made in all cases within 120 days of filing,” as Defendant 


argued in the case at bar. Id. at 346-347 (emphasis original). The court further explained that “[t]he 


120-day period only has relevance if service is accomplished outside of the statute of limitations. 


When service occurs outside of the statute of limitations it must occur within 120 days of filing 


the complaint.” Id. The court reasoned that because plaintiff amended his unserved pleading, the 


120-day period began to run from the date the amended pleading was filed, not from the date of 


the original filing. Id. at 47.  
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The court also clarified that a plaintiff may amend its pleading “even if the original complaint 


has not been served” and that “a party may amend her pleadings once without leave of court before 


a responsive pleading is served, and no responsive pleading had been served by Defendants prior 


to [plaintiff’s] service of the amended complaint. Id. See also Rule 15(a), SCRCP (“A party may 


amend his pleading once as a matter of course at any time before or within 30 days after a 


responsive pleading is served or, if the pleading is one to which no responsive pleading is required 


and the action has not been placed upon the trial roster, he may so amend it at any time within 30 


days after it is served.”) (emphasis added). Therefore, even if the Court were correct and Plaintiff 


“never served” her original Complaint, she had a right to amend her pleading, which she actually 


did here with Defendant’s express consent and leave of court. In accordance with this supreme 


Court decision, even if the original Complaint was never served, this action was properly 


commenced because service was accomplished within 120 days after the filing of the Amended 


Complaint. In sum, the Court’s conclusion that Plaintiff failed to commence her action in 


accordance with Rule 3, SCRCP, is contrary to law. 


d. The court erred in finding that Plaintiff's action was time barred in light of the relation-
back provision under Rule 15(c). 


 
In its brief (as opposed to a motion), Defendant also argued that “[t]his amended complaint 


cannot relate back to an action that was never commenced in the first place.” See D’s Brief. 


Contrary to Defendant’s baseless argument unsupported by any citation to authority, the relation 


back doctrine is fully applicable to the case at bar.  


As an initial matter, while the Court agreed with Defendant, most of Defendant’s arguments 


were conclusory and unsupported by citations to authority (aside from Defendant’s citation to a 


single federal case, which was not binding on this case). This was an error in itself because it is a 


well settled principle that a conclusory argument unsupported by authority results of in forfeiture 
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of the issue. See also Bennett v. Investors Title Ins. Co., 370 S.C. 578, 599, 635 S.E.2d 649, 660 


(Ct. App. 2006) (finding that when a party made only a conclusory argument and cited no legal 


authority the issue was abandoned). Most of Defendant’s arguments made in the course of this 


litigation fall in this category and by agreeing with Defendant, the Court made an error of law and 


abused its discretion, to the extent its rulings are manifestly unsupported by reason (or authority). 


The relation back doctrine is fully applicable to the case at bar, because even if Defendant were 


correct that Plaintiff’s original Complaint named Defendant incorrectly (which Plaintiff disputes, 


because, under South Carolina law, a registered fictitious trade name can be used to sue a corporate 


defendant), Plaintiff amended her Complaint, adding Defendant’s proper name along with its other 


fictitious trade names.  Rule 15(c), SCRCP, states 


An amendment changing the party against whom a claim is asserted 
relates back if the foregoing provision is satisfied and, within the 
period provided by law for commencing the action against him the 
party to be brought in by amendment (1) has received such notice of 
the institution of the action that he will not be prejudiced in 
maintaining his defense on the merits, and (2) knew or should have 
known that, but for a mistake concerning the identity of the proper 
party, the action would have been brought against him.  
 


Both requirements are satisfied here, because Plaintiff’s amendment did not substitute Defendant 


for another party, but only corrected the misnomer in Defendant’s name. See Pl’s Amended 


Complaint. As Plaintiff maintained throughout this litigation, the proper Defendant is before the 


Court. Importantly, the rule does not require Plaintiff to serve Defendant under its correct name, 


before the statute of limitations runs, but only requires Plaintiff to give Defendant notice of the 


commencement of the action before the expiration of the applicable statute of limitations. This 


requirement is clearly satisfied here. Moreover, Defendant never argued that Plaintiff sued the 


wrong party – it argued that Plaintiff used the wrong name to summon Defendant to court. See D’s 


filings, generally. Defendant certainly knew that but for the confusion surrounding its name, 
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Plaintiff would have named Defendant by its proper name. Thus, even if Plaintiff never served 


Defendant, as the Court concluded, the Amended Complaint relates back to the time of the original 


filing, which saves the action from the operation of the statute of limitations. Lastly, as was 


explained above, because the Amended Complaint was served upon its filing, the action was 


properly commenced. In interpreting this Rule and how it relates to misnamed defendants (as in 


the case at bar), our Supreme Court reasoned that 


Although the corporate name was incorrect on the pleadings, the 
pleadings were served upon the president of the defendant 
corporation. The pleadings described an incident which occurred 
while the president of the corporation was present and the name on 
the original pleadings was a trade name used by the defendant 
corporation. Under our reading of the South Carolina Rules of Civil 
Procedure, the Plaintiff has met all of the requirements of Rules 3(b) 
and 15(c). 
 


Hughes v. Water World Water Slide, 314 S.C. 211, 215. The Court should have reached the same 


conclusion here, because “all pleadings shall be so construed to do substantial justice to all parties” 


and “the rules should be liberally construed.” See Russell v. City of Columbia, 305 S.C. 86, 406 


S.E.2d 338 (1991); Hughes v. Water World Water Slide, 314 S.C. 211, 214-215.  


The application of the relation back doctrine to this case is also consistent with South 


Carolina precedential decisions that hold that a mere misnomer in a summons or any other stage 


of the proceedings is of no moment and that a company is bound by its fictitious trade name used 


to conduct business. Tri-County Ice & Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 240 (quoting 


Tunstall v. The Lerner Shops, Inc., 160 S.C. 557, 563, 159 S.E. 386, 388 (1931), Waldrop v. 


Leonard, 22 S.C. 118 (1885) (“where a defendant sued by a wrong name omits to plead in 


abatement and suffers the plaintiff to proceed to judgment, though he has never appeared to the 


wrong name, this Court will not interfere to set aside the proceedings.”), Long v. Carolina Baking 


Co., 193 S.C. 225, 8 S.E.2d 326 (1939) (judgment would not be invalidated against corporation 
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who is incorrectly named where corporate defendant has suffered no prejudice), Tunstall v. The 


Lerner Shops, Inc., 160 S.C. 557, 159 S.E. 386 (1931) (motion to amend judgment should have 


been granted). See also Givens v. Erie Ins. Co., 2022 U.S. Dist. LEXIS 125645, *9 (DSC July 14, 


2022) (holding that the South Carolina law allows a party to sue the Erie Defendant under its 


fictitious trade name “Erie Insurance Group”). In sum, it is essentially axiomatic that Plaintiff’s 


Amended Complaint relates back to time of the original filing and this action is not barred by any 


of the applicable statute of limitations.  


e. The Court also erred in finding Plaintiff’s causes of action to be time barred to the extent 
the violation of Plaintiff’s rights is ongoing and Defendant’s malfeasance is recurrent 
in nature, which restarts the statute of limitations every time Defendant renews 
Plaintiff’s policy under a third-party’s name without Plaintiff’s consent. 
 


As an initial matter, the Court erred when it concluded that Plaintiff’s causes of action accrued 


in October of 2020, when Plaintiff first learned that Defendant renewed her policy after Plaintiff 


asked to terminate it upon moving to South Carolina and began adjusting a claim under Plaintiff’s 


name, subsequently back-dating the renewal of Plaintiff’s policy under a third-party’s name 


without Plaintiff’s consent, in essence converting Plaintiff’s insurance policy. However, Plaintiff’s 


Complaint also asserted that in February of 2023, Plaintiff learned that Defendant was still using 


her policy to insure this third-party despite being informed that the tortfeasor misappropriated 


Plaintiff’s identity. This was the reason Plaintiff sued Defendant. Plaintiff’s understanding of the 


initial violation of her rights was that it occurred because Defendant wanted to give the third-party 


coverage of the accident, reasoning that “the accident was not the third-party’s fault.” See Pl’s 


Complaint. Plaintiff believed that once Defendant accomplished its goal, it would terminate the 


policy to curtail its liability for misappropriating Plaintiff’s policy and her credit history. 


Defendant, however, elected to continue to violate Plaintiff’s rights, which it does every time it 


renews Plaintiff’s policy, while collecting premiums and financially benefiting from its 
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wrongdoing, because theft does not transfer title (I.e., this is still Plaintiff’s policy). There was 


absolutely no moral justification for Defendant’s decision to continue to violate Plaintiff’s rights, 


which defense counsel even admitted in a phone conversation with the undersigned, asserting that 


“the policy has no value” to Plaintiff to justify its wrongful conduct.  


As an initial matter, the burden of establishing the statute of limitations defense is on the party 


seeking to impose it. Brown v. Finger, 240 S.C. 102, 113, 124 S.E.2d 781, 786 (1962). Defendant 


clearly failed to meet its burden of showing that all of Plaintiff’s causes of action, including 


Plaintiff’s request for injunctive relief, were time-barred, to the extent Defendant’s argument was 


entirely conclusory and unsupported by any citations to authority. As was explained above, 


Plaintiff’s Complaint actually presents ongoing violations of Plaintiff’s rights that continued after 


October 1, 2020, when Plaintiff first learned of the violation of her rights, and, upon information 


and belief, the violations are still ongoing. Because the Complaint asserts a series of discrete and 


recurrent violations which recur every time Defendant renews Plaintiff’s policy, each such 


violation of Plaintiff’s rights is an independently actionable wrong, which triggers a statute of 


limitations anew. See State ex rel. Wilson v. Ortho-Mcneil-Janssen Pharms., 414 S.C. 33 (2015). 


Consistent with the doctrine of continuous accrual, Plaintiff continues to suffer new wrongs, such 


as having a lapse in her coverage, which was caused by the third-party who was insured under 


Plaintiff’s policy without her knowledge or consent. Plaintiff’s pleadings clearly show that her 


credit continues to be detrimentally impacted.  Next, one of Plaintiff’s causes of action is for a 


violation of South Carolina Unfair and Deceptive Trade Practices Act (“SCUDTPA”), and the 


language of the Act expressly contemplates that an unlawful act or practice may result in multiple 


statutory violations, and it is the violations themselves that cause the statute of limitations to begin 


to run.” See S.C. Code Ann. § 39-5-110. Our Supreme Court adopted “the view that aligns with 
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legislative intent as reflected in section 39-5-110, a common sense approach recognizing that the 


SCUTPA statute of limitations begins to run anew with each violation.” Id. at 79. The Court further 


explained that the doctrine of continuous accrual rectifies the 


inequities that would arise if the expiration of the statute of 
limitations period following a first breach of duty or instance of 
misconduct were treated as sufficient to bar suit for any subsequent 
breach or misconduct; parties engaged in long-standing malfeasance 
would thereby obtain immunity in perpetuity from suit even for 
recent and ongoing malfeasance. In addition, where misfeasance is 
ongoing, a defendant's claim to repose, the principal justification 
underlying the limitations defense, is vitiated. Accordingly, 
separate, recurring invasions of the same right can each trigger their 
own statute of limitations. Generally speaking, continuous accrual 
applies whenever there is a continuing or recurring obligation: when 
an obligation or liability arises on a recurring basis, a cause of action 
accrues each time a wrongful act occurs, triggering a new limitations 
period. 
 


Id. at 77-79. See Estate of Livingston v. Livingston, 404 S.C. 137, 147-48, 744 S.E.2d 203, 209 


(Ct. App. 2013) (finding a new statute of limitations begins to run after each separate injury, and 


therefore statute of limitations barred only claims falling outside the three-year time period and 


did not bar claims occurring within that time), cert. granted, No. 2013-001505, 2014 S.C. LEXIS 


485 (S.C. Sup. Ct. filed Oct. 24, 2014); see also Hogar Dulce Hogar v. Cmty. Dev. Comm'n of 


Escondido, 110 Cal. App. 4th 1288, 2 Cal. Rptr. 3d 497, 502 (Ct. App. 2003) ("When an obligation 


or liability arises on a recurring basis, a cause of action accrues each time a wrongful act occurs, 


triggering a new limitations period." (citation omitted)). 


In sum, even if Plaintiff filed her Complaint on the date her Amended Complaint was filed 


(i.e., even if relation back doctrine did not apply and even if Plaintiff never served the original 


Complaint), the Court’s conclusion that Plaintiff’s entire action was time barred is erroneous, 


because Defendant continued to violate Plaintiff’s rights after it converted Plaintiff’s insurance 
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policy. Because Plaintiff asserted an ongoing violation of her rights, her action would not be time-


barred, even if the relation back doctrine did not apply.   


f. The Court erred by denying Plaintiff’s motion for entry of default, because Defendant 
defaulted in response to both the original and amended pleading.  


 
In terms of the Court’s discussion of Plaintiff’s Motion for Entry of Default, it was limited to 


one sentence: 


Default judgment cannot be granted on a claim that was never 
properly served or commenced under Rule 3(a), and this court finds 
no basis for changing the law to allow this to occur. 
 


See Memorandum of Decision, ¶28. As was explained above, Plaintiff did properly commence her 


action, because she properly served both her original Complaint and her Amended Complaint. See 


supra. As such, the Court’s refusal to enter default was in error. In addition to previously made 


arguments, which are hereby expressly incorporated as if fully set forth herein, Plaintiff asserts 


that Defendant suffered a default twice – in response to both the original and amended pleading.  


 Rule 15(a) states that “[a] party shall plead in response to an amended pleading within the 


time remaining for response to the original pleading or within fifteen days after service of the 


named amended pleading, whichever period may be the longer, unless the court otherwise orders.” 


SCRCP 15(a) (emphasis added). Since Defendant did not accrue any extra time in responding to 


Plaintiff’s original Complaint (as it filed its motion to dismiss 77 days after the DOI accepted 


service), it had fifteen (15) days to respond to the Amended Complaint, or until January 21, 2024. 


Id. On February 5, 2024, 31 days after Defendant was served with Plaintiff’s Amended Complaint, 


(1) Defendant moved to extend time until March 5, 2024 to file its Answer to “investigate” 


Plaintiff’s factual allegations, and later that same day, (2) Defendant filed its untimely Answer, 


which made its motion moot. See D’s Motion to Extend Time; D’s Answer. At the time Defendant 


filed its Motion, its deadline to file an Answer had already expired and it was technically in default 
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once again. See SCRCP 15(a), 55. Defendant’s Motion did not assert any good cause sufficient to 


find excusable neglect for missing this crucial deadline the second time around, to the extent 


Plaintiff’s Amended Complaint did not make any new factual allegations. See Pl’s Amended 


Complaint. Plaintiff moved to amend her Complaint primarily to correct the misnomer. Id. 


Because the Complaint, asserting nearly identical factual allegations, was fist filed on February 7, 


2023, essentially a year prior to Defendant’s Motion to extend time, Defendant’s request for 


additional time to further investigate the claims was not warranted and it actually showed lack of 


due diligence on Defendant’s part, which precludes a finding of excusable neglect. See e.g., 


Worrell v. Satterfield Constr. Co., 269 S.C. 532, 534 (1977). 


In sum, even if the Court found that Defendant’s reliance on Plaintiff’s consent to extend the 


time beyond 60 days was somehow reasonable (which Plaintiff disputes to the extent Rule 6(b), 


SCRCP expressly precludes such reliance), Defendant defaulted in response to Plaintiff’s 


Amended Complaint all on its own. Moreover, once again, as was previously explained, the fact 


that a default is not formally entered has no legal significance, because entry of default is a mere 


formality. See Thynes v. Lloyd, 294 S.C. 152, 153-54, 363 S.E.2d 122, 123 (Ct. App. 1987) 


(holding that "whether default was actually entered is of no consequence since the entry of default 


is a purely ministerial act which the clerk was required to perform once the default was made to 


appear by the affidavit" of the moving party). Thus, while the Court allowed Defendant to submit 


an oral Rule 3 motion to dismiss Plaintiff’s action, Defendant’s request was invalid because it was 


made while Defendant was technically in default. This is yet another reason why the Court could 


not have granted Defendant’s motion to dismiss.  


WHEREFORE, Plaintiff respectfully moves the Court to reconsider its Opinion in light 


of numerous errors noted above, pursuant to Rule 59(e), SCRCP.     
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Respectfully submitted, 


August 18, 2024. 


/s/ Ina Shtukar Steinberg  
Ina Shtukar “Steinberg” Esq. 
SC Bar No.105916 
1687 Saybrook Court 
Rock Hill, SC 29732 
(704)-309-0992 
ina@blackandwhiteimmigrationlaw.org
Appearing on her own behalf 
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Erie Insurance
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INSURANCE
COMPANY
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ERIE
INSURANCE
COMPANY
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 08/03/1972
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County
Orphan


County
Orphan PENNSYLVANIA


ERIE
INSURANCE
GROUP
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
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INSURANCE
PLACE
PO BOX
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