From: Susan Lockwood

To: Court Of Appeals Filings

Cc: melodygant@bellsouth.net; Howard E. Sutter III, Esq.
Subject: Re: Notice of Appeal C.A. No.: 2024-CP-04-00482
Date: Thursday, August 22, 2024 11:00:12 PM
Attachments: Transcript Request.pdf

Appeal Cert of Svc - Kern.pdf
Notice of appeal - Kern.pdf
Exhibit 2 - Morgan Order.pdf
Exhibit 1 - Cole Order.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Please see attached. I don't know what happened. Sorry.

Thank you,
Susan G. Lockwood

On Thu, Aug 22, 2024 at 8:32 AM Court Of Appeals Filings <ctappfilings@sccourts.org>
wrote:

Good Morning!

The notice of appeal was not attached to the email.

Thank you.

From: Susan Lockwood <manyhan 1812(@gmail.com>

Sent: Wednesday, August 21, 2024 8:58 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: melodygant@bellsouth.net; Howard E. Sutter III, Esq. <hsutter@sutterlawsc.com>
Subject: Notice of Appeal C.A. No.: 2024-CP-04-00482

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Honorable Jenny Abbott KitchingsL

Please see attached our Notice of Appeal, the Certificate of Service and its exhibits
of the 2 Court orders from below and the transcript request to the Court Reporter.
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8/21/24, 8:02 PM Gmail - Kern v. Gant (C.A. No.: 2024-CP-04-00482) Transcript Request

M Gma" Susan Lockwood <manyhandssc1812@gmail.com>
Kern v. Gant (C.A. No.: 2024-CP-04-00482) Transcript Request

1 message

Susan Lockwood <manyhandssc1812@gmail.com> Wed, Aug 21, 2024 at 8:02 PM

To: tscott@sccourts.org, melodygant@bellsouth.net, "Howard E. Sutter Ill, Esq." <hsutter@sutterlawsc.com>
Dear Ms. Scott:
Please be advised that | am the contract paralegal to Howard E. Sutter Ill, Esq. who represents Elizabeth Kern, the Appellant, in the above-referenced matter. We
respectfully request the transcript from the appeal hearing held in the Court of Common Pleas in the tenth Circuit before the Honorable G.D. Morgan, Jr. on July 10,

2024 scheduled at 9:30 a.m.

Please let me know the estimated amount of the transcript, your preferred method of payment, and | will forward our client's funds regarding the same.

Please feel free to contact me if you have any questions or concerns.

Thank You,
Susan G. Lockwood

Many Hands Administrative Services LLC
864-940-8753
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THE STATE OF SOUTH CAROLINA
STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE CIRCUIT COURT OF COMMON PLEAS, TENTH CIRCUIT
The Honorable G. D. Morgan, Jr.

APPEAL FROM THE WILLIAMSTON SUMMARY COURT, ANDERSON COUNTY
Mary Frances Cole, Magistrate Court Judge

C.A. No.: 2024-CP-04-00482

Elizabeth M. Kern AKA Elizabeth Kern-Gibson ..................... Defendant/Appellant
V.

Melody Gant .............ccoeennnn. Plaintiff/Respondent

CERTIFICATE OF SERVICE

PLEASE BE ADVISED that the undersigned, on behalf of Defendant/Appellant,
mailed via first class, certified mail a copy of the Defendant/Appellant’s Notice of
Appeal, with Exhibits 1-2 (Magistrate’s Order of Judgment and Circuit Court Order
affirming Magistrate), the Request to the Court Reporter (Tara Scott), and this Certificate
of Service to the Plaintiff/Respondent, on the date shown hereinbelow, addressed as

follows:

Melody Gant
246 Paulan Rd
Williamston, SC 29697

Furthermore, the undersigned, on behalf of Defendant/Appellant, has also served
the same upon the Clerk of the Circuit Court via E-Filing and filed the same electronically
with the Clerk of the Court of Appeals via email at ctappfilings@sccourts.org. Finally,
the undersigned has requested the transcript from the Appeal Hearing in front of the
Honorable G.D. Morgan, Jr. on July 10, 2024 at 9:30 a.m., and the same is attached hereto.
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August 21, 2024

Susan G. Lockwood, Contract Paralegal to
Howard E. Sutter Ill, Esq., Bar #71774
Sutter Law Firm, LLC

200 E. Main St

Easley, SC 29640

864-787-3589
HSutter@SutterLawSC.com

ATTORNEY FOR DEFENDANT/
APPELLANT
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THE STATE OF SOUTH CAROLINA
STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE CIRCUIT COURT OF COMMON PLEAS, TENTH CIRCUIT
The Honorable G. D. Morgan, Jr.

APPEAL FROM THE WILLIAMSTON SUMMARY COURT, ANDERSON COUNTY
Mary Frances Cole, Magistrate Court Judge

C.A. No.: 2024-CP-04-00482

Elizabeth M. Kern AKA Elizabeth Kern-Gibson ..................... Defendant/Appellant
V.
Melody Gant .......cc...oeeininann. Plaintiff/Respondent
NOTICE OF APPEAL

Defendant/Appellant hereby Appeals the Orders of the Honorable Mary
Frances Cole, issued February 6, 2024, (Exhibit 1) and the Order of the Honorable
G.D. Morgan, Jr., issued July 22, 2024, (Exhibit 2) upholding Judge Cole’s Order.

Defendant/Appellant hereby files this Notice of Appeal respectfully appealing
both orders.

S/Howard E. Sutter III, Esq.
Howard E. Sutter III, Esq., SC Bar #71774
Sutter Law Firm, LL.C
200 E. Main St
Easley, SC 29640
864-787-3589
August 21, 2024 HSutter@SutterLawSC.com

ATTORNEYS FOR DEFENDANT
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Anderson
IN THE COURT OF COMMON PLEAS CASE NO. 2024CP0400482
Elizabeth M Kern et al Melody Gant

PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This matter is before the Court on Appellants' Appeal from the Magistrate's Court.
Based on a review of the file, submissions of the parties, and oral arguments, the
decision from the Magistrate is hereby affirmed.

IT 1S SO ORDERED.

ORDER INFORMATION
This order [G] ends [_] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 07/19/2024 .

Melody Gant for Melody Gant
Elizabeth M Kern-Gibson
Melody Gant for Melody Gant

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Anderson Common Pleas

Case Caption: Elizabeth M Kern, plaintiff, et a VS Melody Gant
Case Number: 2024CP0400482

Type: Order/Electronic Form 4

So Ordered

G.D. Morgan Jr.

Electronically signed on 2024-07-19 17:58:18 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE MAGISTRATE’S COURT
COUNTY OF ANDERSON CASE NO. 2022-CV-0410900261
Melody Gant,

Plaintiff,

Vvs. ORDER OF JUDGMENT

Elizabeth M. Kern,
aka Elizabeth Kern-Gibson,

Defendant.

This case was tried as a non-jury bench trial before the Court from February 9 - 10, 2023.
Plaintiff was present for trial but was not represented by counsel. Defendant was present and was
represented by counsel Howard E. Sutter, III.

Plaintiff initiated this negligence action seeking $1,063.00 in damages she alleges resulted
from the falling of Defendant’s tree across the property line onto her fence and yard. Defendant
denied that the tree in question was on Defendant’s property. Defendant argued in the alternative
that Defendant did not owe any duty of care to Plaintiff. Defendant also raised the defense of
comparative negligence and filed a counterclaim alleging a violation of the South Carolina

Frivolous Proceedings Act.

Based on the testimony and documentary evidence presented at trial as well as arguments

presented by the parties and counsel, the Court finds by preponderance of the evidence as follows:

1. That the Plaintiff and Defendant are residents of Anderson County, South Carolina,
and this Court has jurisdiction over the parties and subject matter of this case.

2. That the tree that fell onto Plaintiff’s property was located on the Defendant’s
property. Multiple witnesses testified that the trunk of the tree in question was located on
Defendant’s side of the property and was several feet apart from thmrm fence line.

FEB -6 2024
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Moreover, the Defendant did not deny that that the tree was located on her property in a
contemporaneous letter to Plaintiff in which she referenced an attached notice from her insurance
company denying coverage for damages “caused by the fallen tree when it crosses the property
line onto a neighbors [sic] property.” Pl. Ex. 3.

3. That the property at issue in this case is located in a residential neighborhood and
is therefore “urban” for purposes of determining the duty of care owed by a property owner to
those outside the property. Ford v. South Carolina Dept. of Trasp., 328 S.C. 481, 486,492 S.E.2d
811, 814 (Ct. App. 1997) (“[South Carolina courts] have adopted the rule that a landowner in a
residential or urban area has a duty to others outside the property to prevent an unreasonable risk
of harm arising from defective or unsound trees on the premises.”) (emphasis added); Israel v.
Carolina Bar-B-Que, Inc.,292 S.C. 282, 356 S.E.2d 123 (Ct. App. 1987).

4. That Defendant owed Plaintiff a duty of reasonable care to inspect her property and
to prevent an unreasonable risk of harm arising from any defective or unsound trees. Underwood
v. Coponen, 367 S.C. 214, 217, 625 S.E.2d 236, 238 (Ct. App. 2006) (“In South Carolina, urban
landowners have a duty of reasonable care to inspect trees on their property and to make certain
they are safe.”) (citing Staples v. Duell, 329 S.C. 503, 494 S.E.2d 639 (Ct. App. 1997)

5. That, moreover, the Defendant owed Plaintiff a duty of care to prevent an
unreasonable risk of harm arising from trees for which she had actual notice were in an unsafe or
dangerous condition. Estate of Cantrell v. Green, 302 S.C. 557, 397 S.E.2d 777 (Ct. App. 1990)
(observing that an owner of rural land owes a duty of care with respect to an unsafe condition of
which the owner had actual knowledge). Prior to the incident that gave rise to this case, Plaintiff
warned Defendant by letter that a tree on her property was leaning across the property line and

posed a risk of falling and causing damage to Plaintiff’s property. Pl. Ex. 1. Defendant did not

FILED
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dispute receiving the letter but argued that the tree which Plaintiff warned her about was not the
same tree that ultimately fell. Even if the tree mentioned in the letter was different from the tree
that ultimately fell, the letter was nevertheless sufficient to put the Defendant on inquiry notice of
the unsafe condition of other trees on her property. See Strother v. Lexington County Recreation
Comm’n, 332 S.C. 54, 64, 504 S.E.2d 117, 122 (1998) (observing that actual notice is “imputed to
a person whose knowledge of facts is sufficient to put him on inquiry; if these facts were pursued
with due diligence, they would lead to other undisclosed facts.”).

6. Pursuant to her duty to inspect her property, the Defendant should have known that
the trees were defective or unsafe, and that, moreover, the Defendant had actual notice that the
trees were defective and posed a risk of falling and damaging Plaintiff’s property.

7. That Defendant breached her duties to Plaintiff in failing to inspect her property
and failing to take reasonable measures to prevent defective trees on her property from causing
damage to Plaintiff’s property.

8. That as a direct and proximate result of Defendant’s breach, the Plaintiff suffered
actual damages in the amount of $1,063.00.

9. That the Plaintiff had a duty to take reasonable measures to prevent damage to her
property by the Defendant’s trees which the Plaintiff knew were defective. See Israel, 292 S.C. at
290, 356 S.E.2d at 128 (observing that a business owner may be liable for injuries to invitees from
trees located on adjoining property if he knew or should have known of the unsafe condition).

10.  That, prior to the damage suffered by the Plaintiff, the Plaintiff knew that
Defendant’s trees were defective.

11.  That the Plaintiff breached this duty by failing to take reasonable measures to

prevent the damage that she suffered. FILED
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12. That, therefore, both parties were negligent and the comparative negligence rule
applies. Berberich v. Jack, 392 S.C. 278, 709 S.E.2d 607 (2011) (stating that South Carolina has
adopted a modified comparative negligence rule whereby a Plaintiff may recover damages if the
Plaintiff’s negligence is less than or equal to the negligence of the Defendant).

13.  That the Court finds that the Plaintiff was twenty percent negligent in this matter,
and the Defendant was eighty percent negligent.

14.  That the amount of Plaintiff’s recovery shall be reduced in proportion to the amount
of her negligence. Berberich, 392 S.C. at 286, 709 S.E.2d at 611.

15.  That, therefore, the Plaintiff’s actual damages shall be reduced to $850.40.

16.  That the Plaintiff is entitled to recover costs in this action in the amount of $80.00.

17.  That on Defendant’s counterclaim alleging a violation of the South Carolina
Frivolous Proceedings Act, the Court finds for Plaintiff.

THEREFORE, IT IS ORDERED that judgment shall be entered in favor of Plaintiff
Melody Gant and against Defendant Elizabeth M. Kern aka Elizabeth Kern-Gibson in the principal

amount of $850.40, plus costs of $80.00, for a total judgment in the amount of $930.40.

IT IS SO ORDERED. /7
Mary Frances Cole
Magistrate Judge
Anderson County Summary Court
February 6, 2024

Williamston, South Carolina
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Our client's funds in the amount of $250.00 are being forwarded to the Court via
U.S Certified Mail.

Please let us know if you require any further information or documents,

Thank You,

Susan G. Lockwood
Many Hands Administrative Services LLC

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential. If you are not the intended recipient, do not
read, copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message
and any attachments.

Thank You,

Susan G. Lockwood
Many Hands Administrative Services LLC



