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Q uestion (s> PrcsenJrecJ

Ts an Pos+ Cenvietion Rdim[ GPFficc.ﬂan Successive
when the oriﬁﬁ;rm/ czﬂaffca\‘i(m ana’ i+'5 merits were
ruled on en Crror 01[ law S.C. Ann.Code (71- 2z7-80

(7-27-90 C1676) ?

Te the lower ceurt rali nz en error 07[ law when the
court ruling en the Yerm ot cour+ rule is WCerCc, as the

subje.mL matter J"urisdic-l'}om rule 7

Did the lower court ru't‘ng diSmissin9 Post Conviction
reliet epplication deny the Fetitioncr Due Frocess riﬁha‘s
under +he south Carcling end US. Constitutions b\/ fei “‘.03
the S‘,’G-l'u-’—olf\/ requicements in his oricj’inal ‘end successive

t . 7
Gﬂollcoﬁtxans PufSuamf' fo 17-27-860.



FACTS AND PROCEDURAL BACKGROUND

On December 31,200z, Owens was arrested for Failure
o Stop For a Blue Liﬁkf and Siren ,Traﬁ.-ckmg in Crock
and Focsession withthe intent o distribute in proximii’Y 0{
") SCJ")OO{- AJ‘W’\/ COnvidﬁCl on all counts -Januart/ 14,20;0‘-}‘
“The Frésicl'mg Judacya‘f trial SCn'}cncCcl Owens on +woa ;01[
the charjfi% . Tra{'ﬁieking could not be enhanced because
the State fai‘ed ‘o Froc'txce Prieré-;- The +rial judgfi Conéf;lﬁ-
ted his 066i9nm6n4' at the Second Circuit Sine die and
et the Circait,

' l:cbruar\/ |4, ZooH while incarcerated in 5CDC +he
case pending at Bomberg wos called for Court ot the
S+h Circuit Court 01( Commen Plees b\l +he '[’f‘ia‘ Judgc

The Stote then Froduccd priers Lor enhancement of Hhe
remaining charge of Tratficking,
'l/((nclY Ama&a' wasn[ilﬁd and JESmigscd Stcte V. OwcnS;O,o.

No.(zo0 L -uP-z0z (s5.c.C+. APF‘ f{\cc\ Atori | 4,20006)

A\ﬂfli(—ﬂm* fited £, PCR on Ma\/ 25,2006 a/lcﬂcd TneHective

Acsistance ot tricl Counsel ¢ iting several o“e9ajrions._'
79!'&’ was submiﬂécl to the
Pcr juclge on the 5m+<_ncin9 iI55UE bcx{anc{ e term of
cour+ at 56mb€r9 and b(;ing held et Richland.
An e.vic\e.n+~,‘c,r\[ hearing was held at bambcra o
Auguﬁ’#r 8,2007, Fetrick L. \,\/m‘ﬁthsquirc rq?rCS-mfl'ed
Owens at+ PCR KC'JiaClr\g (}'9'90“’)“’66‘ CCJunSC, Norm(z‘«

A mcmaranc‘um 07[ ’aw wab



A.T. Jett ﬁor unknown reasen . PCR judﬂc Honorable
T Michael 60)(’6\/ denied and JISm;sseA the GFP“CG‘HO"?
with Pr@judice- Rule 54 (&) SCRCP was nottiled +im€_.|y
and Wriﬂh’r lef+ privett practice without notice to
Owens. Normo AT Jett ‘t(ilcc{ an Aﬂ:éaf an the b&hal{’mc
the Applicent. The Court of Appeals denied +his Pc+i+i¢n
by Order filed December 10,2009 Owens Appecled to the
South Carclina Supreme Court which was denied glso.
/J—anuav\/ I4,Z010. Owens filed o second Pcr March q)
2010 cnd Aménc‘ej‘ bud’) Augu‘;*’ I, 20100, a//cgal +he sam €
a“egah oNs OYE In¢1(1[cc+'¢v€ A_c,eieranCC- Owens fulcc‘ a |
third PCR +hat is now before dhis court. This B8 PCR
was denied on the 9mund as béing BUCLLSSIVE,
barred by the ane year statute of limnitetions, loches end
res ju(hC(H’&.
Anc‘ this APPCC‘, IS Nnow -Hmc‘\( 1[n|66| Owens

now Can+CH(l6 the lower courts ru“n9 was impm,:cr, .
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ARGUEMENT. . ... ..,
The Order m[%h(i PCR juclge in this orig'ma‘ PcR action
has cle,n]cc{ Hne PCHHOhC’” his S‘l‘cfufory r53h+ O{ due
process . And in C\L(Cch the PC‘HHonC.r has net oH'a,inCc*
G ruling on the merites of his Applicmf‘.lﬂn end G:rgwémcn{'
Freseni"(;cl before the PCR judge_. |
Ln Washington V. 54ete , 3245.C. 232,478
5.g.2d §33 (This Ccurfprcmii'*ed G duccesSive a/a/o//cm‘/on
where the e,/g/ol(con%, due to {;o many ,oroccdur&//'rreﬂ(%/ar—
/'l'/'es’: did not have direct review of ¢ claim he /prauﬂln"i ‘n
his first and second PcR.
Washinﬁhn raised a number of jesues in connection
with his c;,?p'licc.ﬁon, The PCRJ‘udgc ruled on ore ISSUE por-
fic.ularly . The remaining isSUES raised 4o the court Hqc
PCcR judgc mede en order citing the matter can be
ac/drcssecl an c’ircc{ G,Jf)ca’ . Not rg(iu,‘n‘n9 rcvcrsafib\/
the Juc‘ge . - o
“The aFlalic,an‘t— cites the similar Pos.‘\(ion 1o ﬂ’li"v
court. See,The [ower court +cs%z‘many, mcmomm/um1 07[
law, end order 076 +he court Ja{—ecl ScP+<:mb€,r)8,Z,ob7
“The PCRJ°“I9C'5 arder Pa985of7. Cee AIlcgahon thet the
court lacked subject matter jurisdiction cites: The
“Applicent " hes cleimed +hat the 4riel cowrt locked subject
-mcd-%crjurisdicﬁan due 1o defects in his indictment.
“This ru[in9 b\/ the PCKjudgc’s order end eral rul"ng s,
incorrecﬂ\] frc.mec‘ in its diemissel o‘F the F&H%lonﬁri’s
a’of)liccﬂ'iona

/i/hl'S Couv{' has V*CCCH*H\/ (-;orrCCJ'CC‘ Suc.l‘s an

_7



arguement. Tn SteteV. Campbell 3768.C. 212, 056 8.£.2d
37/ (2008) “The Stcte leiled +to 7[:'/6 a -Hmé/y rule qupasf'
trial motion pursuant fo the Rules Crin. Froc . And this court
cddressed this vule. 3765.C. etz ¢ However ,‘/#76. motion
(s not made within 4en c/ays ofScnfﬁnc/'ny the court will pe with-
out J-UV"SC’iC*'Eom to entertoin the motion.
The /’r/a/pe//enf' fremed his Grjuf_mcnl[' as an Subjc.d'
matter jurisdiction rule. In StateV. Camplell Supra this
court u”\{ CXFI(efncd its ru(ina in the reversed C]Cc,igi():n'
The. word juriSCIic.‘l"iorw when used in the ccses cited were
not used o determine lack of subject maHﬁrJ‘urisda‘cﬁon‘
“The lack O{JurigdiC""iOh ianguaae_ meont the 4rial court
ne longer has Hhe power 1o cet in a particulor monner
because e term of cocrt hed ended. |
HiS"’“”‘CCHY in this State Rule 29 Proceﬁdc_d ‘mefhﬁ
Common Lawand motions were marked Cchéardj)dérina
the term on matters bt’,](’Orc a +riel Juc{ge. Anc‘ hié
power went no ‘par-qu,r then auch. Any matter not Igmlare
his honor could not be later decided b\{ him rﬁgarcnéss
i.‘('\ Suc!’\ & New matter mm{ arise in Hhe 56mEC Cast.
The )’)o'cjfnﬁs of the case law remaing ‘n toct +odgy
See, Roberts V. Wessinger ¢46.0.283,486.E. 248 (5.C.1904)
Before lec-.ving ) 5|9€Ci&| 5€55%10n at chinghan both sides
submitted crauements on the merits, in accordance with
0‘[ Hhe Saic‘ order. %C\judge ook gll popers , and on |
December 10,1403, filed +he wﬁa((owmg : % %% The special
“‘erm m( court was GAJ;Ourne,Cl sinedie b\{ Hon. EB. Gory

_ &



L~

on Novembeyr 28,1903, and he went +o his home in Abbeville
in which Flac,e. the above decree was written. |
Brewton V. Sh;rley G35.C. 365, 76:5.£.988 (1913) Th¢r¢ |
was no Gttion b\’ Hhe juc\ge manh(csﬁng en intention on
his P&r‘i’ to distCnse with an\’ O‘F the rcquirﬁm(’,nJrs in
regard to ermendments. Sec clso, BornettV. Predmont

Shirt Corp., 230 5:L: 34, 945.E£.2d i (195¢) Geme in result.

The case before this court foAc.Y hag i+ similar position

with the CXCCPHO!’\ of ¢ few looin‘f%, And upon +hc6§
pointe mc‘ Pram“«ae cﬂt lew in this Gtate the qucshon o{{he
+r {al a(3un6€,|'6 Pcrlcdrmacﬁ ccrmt into QUC‘.’;HOH-

There was a +ricl and b\/ law the c‘eﬂccnc‘cen+ anc( e
otete were entitled to heve ¢ sentence Finalized at the
term of court. Stoke V.Best 2579.0 e, 180524 o 218
This case Beat PO““LS to severel misconceptions of the law

that were exercised by the judge in the lower court
Here in the case 01C Stete V. Owens 2003 -G5-05-
185,180,187 the defendont by law was entitled +o hypve
his sentence determined and finalized j—anuaryl"f,;za()‘-}
ot Hricl Lpon gury verdict O{QuiH'Y- The Stete ot that

the chargcs.. A cc“oqu\/ between dthe cowt ond the
Selicitor proves thot the State ccted in bod feith to
Prosccu{'c wH-hou-%' evidence +o +ri 94€r Hhe stotuc .
Thr South Carclina Hhere are no stotutes Gddrcseirpg
the Burden of Proot for collateral oHecks of prior convic-

C?



Tions in the condexd of sentence enhancement provisions .
And proctically SPﬁﬁking the success or failure of o callcfﬁcml
ettack o‘F 6 Pr{o:’ Conviction Gy depend on which 'PG"f’LY becre
the burden of Promc. Ln, State V. Payne 3226.C. 2606,
5oy &.£.2d 235 (C+. APP' 1948) The relevent r‘C%O‘quiC;i‘n to
+his i gsue is ‘{j()ur\d in the case 016 Dewitt V. South Cardlina
D&F”r o{ Highways end public—!/rans,p., 2745.¢.184, Zf@ZL
8. E.2d 28 (1980) (per curiam) in which cur supreme ¢ ourt
stoted ! when the state is prosecuting a person for an
oHense thet carries an enhanced penalty ora cenviction
for o se;onc( or subsequent offence , the etate is not
recluirtd to prove the |6gcli¥y o{+he_ prier convictien, nor
does i have to show thefacts 6urrounA,‘nﬁ that COhVii(:Han .
TItis on‘\{ necessary for +he stote 4o prove that a Pré\fiaus
conviction eXists  thet the conviction was {or anr a{fa@se
which occurred prier to the comission of He mtycengdu 1[or
which +he cl@[anAcn{' o bein +r?C~C]g ard ‘H’\C‘l’ He

C\e,fe,nclo.n‘f‘ waGS -Hq‘e, 5ubja.+ ol that Priof conviction Id
et V87,202 5.E.2d 6+29- 30 .

’J/anuary I4,zo04 this Pmc&durﬁ Wee in no
-Form rewanizeﬁ durmﬁ the Jum{ tricl or 61(’+<’-V Jrhéé‘
J’un/ rendercd it's verdict. TThe Soliciter did not hove 5
any doca mentetion FrCSCmL before the judjﬁ to +F559¢”
Hre stetute, %nuar\/ iZ ,z004 +Hhe on'l\/ moterial
evidence +he state Presah‘l"Z—A was testimany of é
=0 —called Pé;m%grafbh he bad in his office.

15



See, The Fre-Jrr-ia’ record page 2 lines 1-25 recorded
—»’Bﬂuar\/ 1z, 2004 and mer pc:mL of thie A,oplica%ion.

“The usuel rules as +o presumptions ond burden a(,orom[ in
erimine| cases afypl\/ in G Proﬁ&@uﬁon 01[ G person 7Cor? a
secand or Subs«zqu&n—l— oftence . Th all criminal Prc;)sﬁ—
cutions when the stote desires +o inflict ¢ more severe
PenoHy 0n gecourd of accused hczving been can\/i&e_d
Pra-viousl\{, the burden i¢ on the gtote +o prove alf the
facts nceese.ary t+a brin9 the cese within the stetute
au+horizin9 such pena H«/ ‘o I>e imPageJ« While the
accused hes Hhe burc{c_n mﬁ Fmving a#‘armc&ive_ AefmSC-
Dewitt V. SouthCarolina Dep’+ of Highways ond Publ'»é
Tr-c.nSF. Sulora ., State V. Best Supra , State V. CamPE;Cll
SuFrCc. !
This case 1% 0ne cﬂL a bedrock Principlﬁ,Cons+i-}u~
+ional [aw and guaram"cec{ m’gh«Ho etfective @sgiswtémcc
of counsel. |
The record shows thot +he atete dermanded
a trial for +he +raHickin9 charga ahead of an offense
scheduled for trial lD\/ order of James R. Barber 11 |
Heard SCP“'CmBCr 18,2003 and ordered October Z,Z.OO;S
Sec,Orc'er attached here in and arguﬁd before #76;
trial court Temuary 12,2064 and +rial court’
ru/in9 teo disrcgard the. said order. kppcncla')( Fa. 21
T+ was in fact Hhe state's decision +o force the

A,ar)ll‘can" inte +rial G'on9 with an unkn®wn
See APPenA:'x P9 Z-06,lines |- 14

15 .
il



Sentencing enhancement scheme that would apply when-
ever the state and triol judge Felt like they were ready,
To +he c0n+rarY of thig Prac&dur&,‘frial counsel
failed +o ebjed)-vmucHCSS inform +he dpplicant of any
dengers 1o an “anY convickion” stendard as an enhance
ment priocr oﬁfan%@ for the Frese.n+ o”cn%ﬁ of *hcv
charge during thig forced trial. And or o object ané"
FraFarIY inform his client about the use of priar 0'[‘.,[6”55
Ls1 to enhance 4he sentence. Scott V.Stete 513 5.£.2d 106
Pre +ricl heoring motion P9 2-20 in Apféﬂd;)(-

TThe federal courts have remgn;zed their S+c1“'u+&6
Fre.-hfial fil}ng C«nA service requirame_n’rs SErve an Cnfr-imly
diHferent purpose Hwey aHord the aecused oJequm‘ei‘\Lime_
to make a wcu“x/ informed decision whether o Plcé.c’ or
stand trial. United Stotes V. Tohnaon , HHF2d 396,407
(8+h Cir. 1991)

Requiring notice before trial “allows the ‘
cltncﬁnclan{" GmF'C time 4‘0 d6+crmine, w‘ququ he shofulc‘
enter ¢ Flca or go to +ricl, and +o Pfcm hig triel siq‘a'leg\/
with full knowledge of +he Consequences of c Pe+'enfié.l

jar\l verdict. Gee Johnson, 444F.2d gt o - 07
| The A‘P'Dhcan‘l’ Sim‘?{\/ Po}n+5 out to this courf%a«f
he was not given any Sppertunity to make a decision
to F-'Ca,.{u‘w knc-win9 the consequences or stend ;
4riol o the carme effect. i

/Z-



Conctitutional In&”&cﬁ ve Assistance O‘fC—OunSCl R

Demon§+m+in9 such ineffectiveness requires a skom'pﬂ
“ that counsel’s ‘ae,rfo,»mance wee deficrent’ end “+h:e.+
c!e'Ft'c,iCn+ PCr‘(GranCﬁ -Frcj udiced +he defense” |
Strickland V. Washington , 466 U-5. 666, €87, jod S.ct.
2052 ,80 L.Edzd ¢ 74 1§84 ; Kirnmelman V. Morrison 4775,
365, 383, 106S.CH. 2574, 9/L.Ed 2d 305 (1956) h

Ferticulor lY the relevent error is +he feilure +o Obj:C.C{'
‘o on impuissan+ wfilfng , rCSuH-ing in the impesiﬁa’:ﬁ of
¢ sentence not am‘hem‘zcc{ b\{ law. f
The PrCSumP-Hon that counsel was Corm Pcﬁ’_n‘t‘ Ils
the usuel.See Gtricklend, o w,s. ot o84, 1045.Ct. 2057
Te rebut the presumption, the AFPIicon{- must show
that his GH'G"V?C\/’S representatton was objectively
unreasocneble undc,r Prcvai'ing Profcssional norms and
cen not be recen ciled with cound 5+a+cgy. Sec id. Gt 88—
q1 lods.ct.2o52 , Seatt V. Stete Supra.
The AFFlicanJr' believes that be did make the
requisite Skawina now and the $imes before this |

AFPCG" ‘
S+raig"1+1cowarcﬂ\/ He stotule YH-53-375 (€

Pu{’s the S+a+€ GnC‘ C|€1l:cn5€_ C0unf’>€,l enN H"s {ecia'{
cernm PI(OnCC, Eeclq 'Dar‘f'\( must fnch-f"igafﬁ PriQF :
o#cnees bﬁ:wcerc +he,\/ bcgim +vial. Frem the facei 01(’
the triel record # s evident +he state was unpr’éﬁafﬁd

i3



'FOr a uiH'\/ verdict ancl enhancement preéeclu»»ts 1
thereafter . Dewit V. SoudhCaroling Dep# of Highways
and Publl'cTan%P- SUF"‘G

likewise g6 was trial ceuczel who foiled +o _
objcc-}' againe-l» any uSﬁ' o‘F 33 ‘Oriar reCOrc] bC{:Or‘& H’}é
tricl begen. TThe slete chose 4o Procee_d without 6 'prior
record with én intention to gain a 9r‘6&+€.r SCH{'CH‘;CC
rtgorc“&CJS of a well known saféw valve found in the

&CrimP, Rule 29 covering Pag{-%riaf motions.

Thie is He precise ﬁbuno'o,%ion thot the /‘q:p/icami- laid
his cornerstone aF issue prior to thie Acha' and now
within this Aﬂxa" The Jm‘aljudge took +hig case bf:\/ancf
+he Second Cirewit to the Fifth Circait to perform o decty

thet there (s no motion or order b\/ qujuclge +o do so.
See letter framj‘-&mﬂimﬁs B.Hiere clerk of court at
Bambcrs no{}{\/,‘n,ﬁ c—z,of;)ic.arwf of @nl\/ order (8 b\{ H«)c
+riel judﬁa (Keg;nal(fl. Llaycl) were orders of co»:nmf{"-'
me.nt. See  Cemmitment order dated Fcbruary lqu(‘?O‘f
Signc.c! b\/ thJuz{Qe as juc{ﬂa ot the Sceond Judicial Cireuit
during this dete . See, Order sisncc/ by Chicfﬂlﬂ—ic;
Jean Taal SuPrcme, Court 01[’ South Ceralina conccrn;ngiw‘crmca
cf court dete Tuly (l,zo03 and See , 4erm o‘F court sékcdule
for +he Secand Judickol Circuit al(m(a with #he Fifth Circuit
court rocter. Al +erme of court are pursuant to
Article 5 gz previsions of the Couth Careling Consd -
tutien . (Clerks letter Aﬂxmji% Py 22, Commit Order pq2-3

e



{ order ‘ﬁrom ChiC[TuSH & kﬂyw(]iy pase 2_'—}
A ?ues’rion thot ia not decided i< one ofimpar tcnce. Can a

Judg& decide & new materiel metter not before his trisl
mC ¢ Case ? Shil(Ho V. Stac;r‘l’anburg 54 S.£.2d521 (S.C. 1649
answers this 6}L1664iun in +he ncgm‘ive. ThCJur‘iSCli'Cr"ion
and power of C«Judﬂﬁ ic imited in the Yerm of court rule.
T4 does not C(J‘h‘lﬁmrp‘a‘lte, Hhat ofter he had left 4he circuit,
he shall decide ¢ meter which hes £ not been SubmitHed
to him or heard by him while holding court in such
circuit. Ne auirhorht\/ (s given +o him 4o determine.,
heor end determine new matter. :.

The record clearly shows +hat the gtete {Gi‘ﬁdi to

_Producc prior convictions while \CorCihg +his case +o 4rial

bedore it was ripe. The judgc did not cscertein whci;.Jr
could be used ¢s a prier conviction. Neither did 4he
stete file ¢ FGS+ tri gl moHon“-f‘imC[\/ g regarcfinﬁ or citin
priors intended 4o be uzed ot ¢ later scheduled deote

before judgc L|oyc| ¢S COn+mP|a+éc‘ by the term mci
court rule. A rule not” of Subject MaHerfJthJicﬂcn.

Stete V. Campbc” Supra.

Trial counsel feiled +o obijL te all of the IS CoNCep -
+ions O‘LHqC low, which uH-{mmLe\\{ beceme the fectual
d'iscclvc,mL&(j’e, to the petitioner on GPPCGI. Hincs%
Farr,2355.C. 4306, 1123.€.2d 33

The rcsPenclcn+ resisted the motion upon the
3rounc|. e

¢ 5.¢. Todicial Calendar Appendix Py z57-28

5



Yhat the assignmcn# was not meOrt e ceurt c'uring Hué%rial
of thie action.

Tn this instance , Counsel s, {oi'urc to call 4o +he aéu,q,é.

attention to the state na’rﬁil]ng a Rule 249 post-trial metion

wWa5 No Mere 90.:”("6.:’3 v&rie’r\/ blunder. thre, as hcre', en
aH—ornc\/ fails +o raise on importont, ebvious defense wiv'#qamt—
any imaginab!c s+ra+e:9'.c or tecticel reagon for the om;‘ésian,
his PerForman ce falls below the stendard of Prm[iciaﬂ" réprc
sentetion that dre Conctitution demends. Kimmelman V.

Merrison) H17U.9.365 Strickland V. wgshingjrcn Supra. Stete V.
Scott Supm. ., Stete V. Best Supm, Stete V. Camr)bdl SuPra

CONCLUSTION. ... . ..

Fursuent to SCRAP RULE 243 (€D, the petitioner
contends that the r‘ufinﬁ inthe lower court wes
decided or an Error of Law. The case low citdd
herein also cffirms the petitioners Pcsi%ion,
Moreover the Constitutional Provisions are binding

and are in (u” force 01(' +his Pe.-(—i’r}an.

For C)(omp'ﬁ Suber V. State , 3715.C. 554,558, 405.€.24 884,
&8¢ ( z007> d€+crm}ni09 9@4.’”\{ P'CG iscues , it proper to
consider +he suil{-\/ plec transeript as well as evidence at
+he PCR hcc.ring. Valunteriness of e 5(,:,'”\/ pl(’..a is not

determined b\l e eXeminetion mc 6 standard conduct

meade b\{ the Scn‘fe;nc«‘n_j judg@. é%'onC; but is determined

1"



from both the record mede af the Hime. of e entry of
the 9u.‘H-\I plear, and aleo from the record of the PCR
“hearing Roddy V. State 3395.C. 24, 33, 5285..2d 418,420
( zooo>. “The lahﬁ s4~0nc|in9 test for valid -‘5“"”‘/ Plcqs 5
whether +he Fleo reFrascn-Ps G '\/O‘un{ar)/ end in+¢lligén+—
chaice ¢mong the eHernative courses of action open to
o defendant. Hill v.Lockhart 474 u.5.52 56 (1485 (queting
North Corcling V. Alford Hoous. 25, 31 (19707
In're,viewinc) the PCR court’s decision , an GFP(J.’&{—C
cour+ is concerned on[\{ with whether any CV\'ClCY)C/Cé o":
‘prch‘H ve. value exists to support that decision . Smith V.
Stete , 2695.C. and will uphold +hose Findinge of the PCR court

when +there 19 ony Cviclcn ce mc Frobmtive, value to SL!F,OGI«”;‘{’

il reveree 4ne decision of the PCR court when it
|
558-59,

them, and
i cortrolled E\/ an errer of low Suber, 37(sC. at

LHo 5 .€.2d at880.

Tihe proctice of law in this case end parﬁ'w‘mg’l‘{ its
been well esteblished such o,lcmﬁ +ime ag‘o,fh@f
ocrimP framesg the
structicn wi{-hm e

cetting has
iS) even in the cammaen faw . Rule 24
roScri bed 4ime [imitetions cnd its con
rule. Tn Ce.m';b&” 37¢5.C. atz15 ¢ h_’fd’juc[gaisrwi{'houf at;{.hari{’\/
to pursut G case (hC{-cr the term Glc court has G}jjeurncd Stote V.
Pest,257%.C 361, 1865.6.2d 272 (1972) Each week of courtis a
separate term SlateV.Mixon, 2755.C.575, 7945, £ 24l 40(,()%/(;8/)

The two CxceloJri,ohs }o Hhis rule ! a ‘Hm&‘\{ pas++ria|

7 -



mnotion ‘anc| ¢ mohon ‘(Or o new drial on Ch(+cr discove,reﬂ
evidence. Neither motion were filed in 4his case and.
the PCR court has mode 4he incorrect decision on this
well establiched Prmh ce of law. See gle so Burns v, Babb 3
S E. Zd 247 at z49 when e post triel motion was markﬁd
hcard ‘Jr gave H"\Cjudgﬁ full an‘har;Jr\, to hear that ma+¢on
Since +he SCrimP came in to effect hme,l\/ motions arc
mnndﬂor\/ in 4 |m9 See. Ebcrhar{' 546 uU.S. o+lT7, IZ6S.Ct.
q4os ( c‘w‘f’mﬂuul’);nj bcfwce,n lack a{ uUbJéC'(' m0++6rjurl»3cll(-
tion” ond courts cbligntion t¢ “observe the clear /«m,+c
of Rules of Criminal Procedure when they are Pro,ﬁé’.r[y
inveked 7). (Counscllo:la{ o cell #hie 4e Hhe attention o{
the eourt and this was addrﬁesad anc/ ruled as en acccm—
maodaticr to Hhe Fd’{-ion&r Aleo Hne order cited 4he
raiscd igsue ¢S ¢ Suchd m0++(,)’jur‘ucll(/‘{l()t’) rule. WHCn
clearl\/ the testimony and evidence was not arguécl 06 ruled
on by the PCR court (32 separate occasiens. |
Tn Corlisle V.us. iles.ct. Moo (19963, District
“court had ne authori \/ to enter post verdied Judgcmcmt
0{ Géqun! for c’ruq C,ons,/cre.(\/ where cl@[cﬂc‘@mts mmL:an

wes un‘hme‘\l
I7-27-60 directs +he. Fd itioner 4o raise

12SUES c\[ inctfective assistance 17-27-80 binds the
PCR CoumLJ'ucfge to rule on Hhe raised qu@s%ianSD mc
Censtitutional Law. This case hes never been decid-
ed and had denied Hhe petiticner Due Process of +he

/18



constitutional qucsﬂcn of +riel counsels failure +o bb-

jec%_ and cdvocete . \A/GS[f\inS‘i’Oﬂ V. State Supra.

Finc.”Y ,,,,,,, the steote was 9ren+cc[ immunity from
pr)’icaﬂon of the well estebliched proctice of lew in South
Cevoline. The Foshticm mc the P€+i+ioncr‘ leaves him Sizm,)‘\/
dumbfounded of how Hhis iceue went unrﬁeagmzecl, or is

the Pcﬁjuc{ge Hinc“\{' G,DFI\/in9 e lew in this Pel'ifior;.

9
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BAMBERG #7777 ) . FOR THE SECOND JUDICIAL CIRCUIT
B S i

Jerome A. Owens, #299108,

Case No. 2012-CP-05-0046
Applicant, N

+
i

ORDER DENYING APPLICANT’S MOTION

MOTION TO ALTER OR AMEN:D

PURSUANT TO RULE 59(e), SCRiCP

State of South Carolina, !
Respondent.

This matter comes before this Court by way of an application for post-con‘.'ictiri)n» relief tiled-‘
February 27, 2012. In its Return, Respondent requested that the action be summarily élismissed. A
Conditional Order ot Dismissal was signed on July 31, 2012, and tiled on August 8, 2012. /}pplicant was
served with the Conditional Order of Dismissal on August 21, 2012.  Applicant respionded to the
Conditional Order of Dismissal, re-alleging various jurisdiction issues previously asserte(!j either in his
present action or in previous actions for post-conviction relief. A Final Ordgr of lDismissal \{Nas issued on

October 30, 2012 and tiled on November 7, 2012. Applicant tiled a “Rule 59(¢) SCRCP Mbtion to Alter

or Amend Judgment” on November 27, 2012.
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" THE STATE OF SOUTH CAROLTNA
INTHE SUPREME COURT ,

APPEAL FROM BAMBERG COUNTY
Court of Common FPleas

Honorable Doyet A. Earl\,, CircuitCourt degaf’resiclinﬂ :

CASENO. 2012~ (P-05 - Hb

Jerome A.Owens #z9908 ... ... ... Appellont,

V. i
Stete mp South Carclina .o RCSPOnC!(CfH'.

NOTICE OF APPEAL 59(e)
MOTION. ..,
Jerome A.Owens, +he AFFE“()H"' herein, a,opeafs {rom the
Order clem/in Applimm"s mation ‘Ours(,aarﬂ to Rule 54 (e?,
5cRCP filed of record i 4he OFfice of the Clerk of C0ur+f'1cor
Bambﬁrg COurnLY on Decermber o, 2012 and received %y
the undcrsighad petitioner on December 27,2012 which
order denied motion o Alter or Amend +he rul;ng of ?Lhe,

court. A COPY O‘F the Ordér‘ DCh\/if)? Ru'a 54 (e) mo—l'ion{if’:
atteched hereto . _ng/‘/‘/Zf 2013 R-idgeville,s.c.zqwz

/Qﬂa—mﬂ%- JWW f

. igan AAC & .
Mesan £ Harrtga , ’ YU’erOme A. Owens# 299/08
OFfice of the AHO"”eY Generel Lieber Corr. Trst.
' Cooper B-46 !

P.0.Rox ISHQ
' P.o.'Box 205
Columbic,s.L. 2621 R.‘A,Jev;lle 5.C. 29472



THE STATE OF SOUTHCAROLTNA
In “The SuPrCrij Cour+t

APPEAL EROM BAMBERG COUNTY
Court of Cemmon Pleas

Do\/€+ A. Ecrft'/ o, Circuit Ca'urfr%cl;gé

CASE NO.Z012Z-CP-05 -,

i
|
: I
]TQ'”'OMC A. Owens 2549168 , | | L PCHﬁcm’;y-,

|

State o{j Sauth Carcling . .. . ... ... . .. Kcspor’%c{mf

PETTTTON FOR WRIT OF CERTT ORART !
RULE 59C&)ScRCeP

Jerame A Owens
Lieber Corv. Tnst.
Cocper B -Lfe
?Q-%oy 205 :
Ridscv}lkys.c, 25477 |

Othev Counsel m( Reccr’J |

Megan E. /’(Gr’[flleam ;
Assistent A{{’o‘rne\/ Gcnwa{ i
P.C. P oY sy 4 | |
Columbia ,S-C- z4q2f4|




Question Presented
o |
Did the Jower Ceurt €rr 4 » clem/inﬁ the Rule 59 (¢) |

motion Pursuant o C ase -010 Stete V. CGmFbC” 37@8.6.2!’_12,
56 35.E.2d4d 37 Czooe)?

@2




|

The, PeJmLioncr has \[Y'G.MCCI hieg ciue,shon for 1%@
PCR Judge corrc’,cﬂ\( and in several ways. The PcHﬁon—

er oleo believes #hat he hao shown Hne 'IOWCrE(,OurJr
IS for 9, hcc«rinﬁ and relied on

G mmi'cri_al anclwfac%ual bas
96(5 r‘u/ir?yg (8)

+Hhe merits. Anc{ that the PCR COurJrJ'u({

were inmproper.
T Stete V.Best 2575.C. 361, 1865.E.24 (1972 the
Jur(‘sdf(;‘l'ie)h ancl power mcc. circuit Caur{—judg@ i;g
de+crmin€,d in +hie Cour{"s c‘ccision, The +erm m( court
rule c,oC% not render a#-lfér a judge has'dcpar+6A Fram
a circuit, he will decide any metter which has n;o%- been
submitted to or heard b\/ him while Pr@Sic’ing in such
circuit. .., | .
From +he very {ece of the record in this cese +he

-J‘udgc, L ‘J’udge Rcﬁ.‘na!di. l_lo\/d did net ascertain
< what would be used " as o pr?iar

ob+cin ar fcte.rﬂ'h[Y ,
otfen e in thie eege. Net ¢t am/+ime durin9 +ha!+'m'a|

O‘p‘H”Hf’? case or bC‘Fﬁ\’C 'H’?C juri{ waés SwWorn N Gr Q‘F‘T{'@)’ _H,7€
jury verdict durl‘na the term of court, monitestin
his intention 2o dCSfer‘ See Amoanclix with a“;;

relevendt +ranscri|3+s enc +he 18sue at

Brewton V.Shirley 435305, 7¢5.£.988 (1913 i< o
case Hhat clarhci'e% Hhe manitest intention o)Ca circuit

court judge on hig .Fe-.r‘}' with eny action o C'lisf,pcr)sé

with the reo'uiremenfs n reﬁord to armendments.
Thet is ¢ maticn he Sus+&in€d et e ,Dar{icu lar +erm rﬂ£

B ZzzZ |
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court thot he wae C«$S33n6c1 +o hold in ¢ cirecuit n(:‘,-{-
hie swn. |
The Pa—HHoner wes nat notified about a da\/.+o
be seen b\f ]—udgc L'ayd, noy 414 he immédf&fél\{
cehedule o court dete ot Bermbere Genereal Scssiiéng
b@fare he ac{Jou rnCCJ H’\Chl' +erm m( court sine die. |
The rule contermpletes that ¢ motion must bé
héard anc’ C‘ul\{ Submi-H’t’.d. 74“ 6'F which meens QH;
feete, evidence, papers , and material matters, Sdbjca‘*
+s his decisicn are Frcviousl\/ Prevfded +o 4he Judfje
bénfarf, he returns 4o hig home circuit. '

Best 1865.E.2d et 27¢ Ne auirha'ri—l«/ is 9i;§/cn to
him 1o hear end determine new metter 6vcn{—h09’45h
such new matter moy arise in the same case . Te [hold
otherwise would reeult in cortusion and incovenience
in 4he -h-;‘a‘ o‘F ceees end in the cdministretion 6“: J
juf’nLl‘CPu ;’

At the +ime ju(“ge Lloycl left Barn bcr9 the Sccfanc'
Circuit, no moticn was pen En9 before wm him +‘o“l
armend his decigion or 4o C.(Gr:"{'\/ whet Acc%iamfhc
would render ot o seheduled dote . See A,),owejbl
new +rial motion hearing Februory H, zooYy :
The @nl\l P°S+ tricl motion filed ot the office o
the Elerk mfé’,ourf, heard and denied 5mm€,dia+'€l\/~

Tre qucslri(m was and the ques{"ion remeinsg.. .

: |
Did Hhe State have o file a post 4rial metion with
the Bor berg Coun-@\{ Clerk O'F Court 4o centinue

B 23




U’uclqe LlO\/A:.’) Czquori{*Y 7 Tre well estebliched prcc%ice
of (ons 5+and{n9 case lew end most rercent cascfi

of Stete V. Compbell 370 5.¢.212, st s.€.2d 371 proves
the a#x‘rmal‘iv&,ﬂc (ting the Rules of Crinn Froc. Rule 74

With this ho(cl-fnc) .o the Stete did not [31L'f&:'np‘['

o file any moticn r&guiraf ‘7\/ +the Rule 9ovcm;n9!laos+f—
trial motions. The Stote was be,\/cncl —Hmel\/ and;wi%
eny reasening thet om;aj@dgc Lla\/cl denied 4he -meS{'iOﬂ
1[0)’ e new trial for e cjmtcnée which wes unrul buixL'
+im€-|\/ » the State was required 4o file e post-Hricl mcf%ian,
| And without J'oinﬁ s0, tricl counsel sheould have
»abjcd-éd.- |

This was the precise c,r?quC.n-F prior o this P’c{-i—h‘on
oppesite of the State! o |

S contention gnd like 4he S{—e,{f—e. in
Beet, the Petitioner olojcc{—-s to the @uﬂveri{-\/ ot +Ifucgcouk%
on all’ fren-t—s, This gentence i< i“cgo,[ ..... ;
Arti cle ¢4 PFowers 01( the Chic?tjzs{—icc,, rules , Pr:ec{-(ce 01£
low end disg[‘olmc 07[ persons edm itted . I part #tireads
relevant 4o this (ssue. .. .. The Chicwtf)zs%'zcc shall ¢et the
ferme m[‘ &n\, court end shell have Hhe power 4o asémn (’n/
j AY I\

j"‘A9C to gi4 1N e,)m/ caurt within the un'n[Z(.cl

Ar{-{db’l'g 4 Rotetion UFJ(:{C]:?CS SC\S Tudﬁes mﬁ the CirenitCowrt
shell i-n+6rchan96 circuits end |

GHjudgcs shell be sys%&tmalrica”)l
roteted +hrou5h0u% the stete as directed by the C/’»i@?cjtsnl-écﬁ
State v, 663%5ul9ra . |

juc{icib‘rl sys%cm.




F’cbruar\/ 19, ZzooY juc‘cje Lle\/(l was not @ juc‘ae assigrpaf to
He Second Circuit. The Sen%cmcing ‘+mnscr(F+ revecls +het
on Fe.bruan/%zooq there was no “scheduled dgy” {O',,
the juc{gc to render hig a%re m&n‘l'iohtl({ tfcaig{an @nj He. cese
he Yook with him From Bamlvarﬁ Caurn‘y, -
SimFl\’ PU{*, GCCch[{nﬁ to the case law in the mie.ahz'n
o‘(; the rulc] ‘H;)é Aulx/ mGAZ- salom}H’aJ maotions art ar)/\/ fc t
apen for Aacis’:on, thot must be in accerdance with que motions
or submitted meateriels that were in possession mLHq;e ,J‘udrge
befare be che;r%ac' from his ossiﬁnmm% ot a circuit ether
than his own. Foré%&mylﬁ. See, Barnedt V. Piedmont Shiir{'Cortz,
Z30%.C. 34) ads.e.2d 1 An emc'_nc/mcnf' +6 en c)rclcr) sus+éinin9
Aumarrer was Fina wcgorc“C%S of the ju&aéé intent he co?«u not
ermend his erder for #e F(ain%‘;#. Comparey State V. Warren
3926.C. 235, 708S.£2d 234 (201D Stote V. Compbell Supra

And without the neceseory reﬂi’uirﬁ’,r‘ﬁén‘l’s wn{cm,ofé e d by

+  the Rule, Fetitiener con{'cnds his Pcnc[imj case shaugtc{ heve
become finel ot 6ambcr3 b\/ e J‘udge with vested auéhcirilry to
pass sentence Ieﬁal(\/ in his cage State V. knotte 70 S.€. Hoo,
50s.E.9 (s.C 192057 (ase /95/76/17’7]6 whert afpn'or {‘i(/m the
judge [ef+ assi?

nment without POSg’ing gentence. - COur{

'u“\/ Pr@SEJinﬁ ot term ofter prior term had
au%ori%\/ {o determine sentence . ‘

he,lc( J‘udt”j@ l aw

COnc,usienL PP

The Pebitioner submitts the following’
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Fcbruam, a4, zookH jucl(je LIOA‘/




|
i

This court should not upl’on the find; n9s of e PCR

judge in this case. Hie ﬂnclinge have no Probaﬁvc , A
volue and the evidence used +o support his ruh’ngé
are fneugicie_n{ See Suber V. S+o+c,'37/ S.C. 554, 5%8—
59, (H05.E.2d 884,880 (z0607). This court sheuld r@v!crge
+the PCR judgﬁ mlin9 because @ is bosed on an error ot 1
low . kcrrigon V. State Y065.£.2d 1,0 (<.c18a1) . |l

This Court ruled on this iscue most recently in the

case mc State V-CGmFIDC” 876;5.C.2,177®5b§,5_zcl 37| (7,0:08
cﬁling State VA GCnJrr‘\/ 3635.C. QB)GIOS.E.ZJ‘M’-/CZOOE?;
we Cmr?}’)GS iz&c{fha% subject mchrJ'urisd iction is the
pawef _ojr\a court to hear anc‘ determine cases o*: G

!

generc«/ cless 4o which Hhe Proccec".ngg T qu&sﬁor’

‘ be,lona' |

A Circuit court judges power to heor Criminf%l
ceses is not eliminated once o termn m[' court cnd%%;

!

+he (FOWCr) is lost anl\l as to the PaquiculCr crirminal
case that 4heJ'udgc heard within c ParJr‘icular term of

court. Given Gcn‘\'r\/) the 4erm of court rule is 1%06{'
a rule of SuE)'e_C} matter jurisdic{'}(m; Campbell Sfﬂos.‘
C. ot ZI ;
This Court 1['ur1‘,')(’..r cle’_\‘crm}ncA in their 'rulv‘:{nﬁ
Pursuant to the case loew and Rulezd, #he plm J'udgq |
_lackc(d cuthority fo re-sentence appellant because the. .
S’+a+c(d.’clno+‘))'pi le a Hmel\( Rule 29 motion . i
The onl\' ques+ion the Petitioner can ask in |
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fina‘ _r‘Casor)fn9 15 0Ne OIC Sincere Purpoec, Haw cc,nll,a
detendant, given his Constitutional Rights to ctend +ricl

f
are lecs PrmLe,che,c]; thon o defendant Surrcndcrin(j Hhase
Same r"9h+s +c Plea-? |
. . |
e 4he PeticHoner stoed +ricl bcin9 guorem‘ecd all his

T CCmeC” Supra , the distinetion in this case
i.
r’[gh‘f's unc’&r both Cans{'ifu‘fioms, Fe_c]tra’ end 6+a+c,i

|
Ahcl +he ques+ion wGS oNne o\( bcc‘mck Fr:'nc{pfe ?n
+hig grecHr netion. Woa 4rial caunsel ineffective in h}g
rele as F&Quir@f.‘ b\/ his Pra‘FCSSifma, c|u+\/ but morcavc?‘:‘
Strickland V. Washington Hebus.ce8, us7, iofe.ct. zosz , 80
L.Ed.zd 74 Ciaed) Al+hcu9h a rcvicwing CGIUH— rmust (_onsi(_}cr
the whale o)L the recerd, a sin9f€ » SEriouS error non@ﬂne”css
can support a cleim of ineflective acsiatence of Cour')SiC{
See , Kirnmelmon V. Marrison 477uU.%. 365, 393, 106S.CH
2574, 41 L.Ed.2d 305 (1986
A defendant con not rCCTuE,G;\L‘ unh’me(\/ relief See, 'l
Corlisle V. US . 116S.CH. IHLo (1aa0) , District ccurt hed ne adl:#}or—
H—\I Yo enter Po%‘r verdict judgcmﬁn’r' of acquiHQf for cﬂrtljlg
conspirc«cy where defendonts motion was um‘»imclxl. [
Stete V. Warren 3925.C.235, 7085.€.2d 234 (2011) |
And the otate must be held to the same ctandard SteteV.

!

Loctin C‘H@H\/é’—

CCmIDEe” Supra -
CounsCI for the Pd”ihoncr wos in

or all .Lron’rfa C e
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E”Ccﬁvc assistence m£ COUﬂ%Cl&FP,'IC% at SCr)fchiﬂg '

Williemo V.—ré\/|0r 529U.%5.32,1205.C+.1495, I4 & L.Ed. zd
389 ( zo00O) cf’rina Strickland V. Weshington, |
The stote was cllowed immunity 1o be able to disreqdrd
the rulee e.nA ceoe law without o'ojed'ian ar argucmm{"{rz%m
defense councel. | |
The PCR jur}ge denied the Pdi-ﬁcncr G fa;.fg
&nd ju5+ ’”U“ﬂf'j on the merite . And due 4o the irréﬁularh"iesi 1N
his judicfaf process he hac nat received due process a+;; ony
cource of Prcccdurc in this cose See Wasl—)ingi-on V. Sm‘a{'ic
478 5.£.2d833 ( Peditioner cites thie cace orly an it's hcdfmj
relying én pert of PcR Judﬁe in that cage failed to rule O:ﬂ
the issues raised 4o that court of thet Fme . 1.Noke

Petitioner arguad +erm O\C ceurt Rule in all prier filings
O)C 'inﬁl«LCC‘H veE CAQSiS’*’Cﬂ C OF CCJUV)SE.[ e e e

|
The |ower Court decision is imprcpar end chould be

rcwzrsed . e e |

i

' |
Tevrome A. Owens #2949/08
Lieber Cerr. Tnst. }
CooPer B-HE ’
pP.o.BoY zog ;
Ridgeville,s-C. za47z |



{ONOTE
The Stote’s FCJru‘rl’? 4o Fetitioner s Rule 54@
S_CRCP Metion 4o alter or Omeﬂc,judge,mc:ﬂ— dﬁn}":”’g
~'rch'o( as fma‘ 'S m‘\sf?faccd, The gtate eloime Hhe
Petiotioner hos failed o raice en allc90+ion +thot was
Fro!ocrlul roised but not ruled upor by the Pos-lfi |
conviction relick court. ‘
In MCroy V. GTATE 2055.C. 329, 408S.£.2d 241 C‘Wiﬂ)
5.C. cede Anng 17-27-80(1970 requires the PCR court ‘f’é
moke spec,h(ic 1C;nc|i nrje o# Fod' and atote f:y,orcssl,\/ iJr':s
conclusions OF' low. %ee clso , Marlar V.GTATE 3755.c.4H07
L53 c.£.2d 26 (¢ 2007)
The derm of court ruleis not a rule of subjectmatter juris-

diction. State V.Camtzlocn Supra .

B 24



THE STATE OF SOUTH CAROLTNA
IN THE SUPREME COUR™T

APPEAL EROM BAMBERG COUNT Y
Court of Cormmon Pleas

‘Honorable Do\IQJr A. Earl\/, Circui4'COur+7:Ad9€ Presic‘.’nﬁ |
CASENO. 2012-CP-65-4(,

Jerome A.Owens)#ZqC)/OB Co P APPe”anJr;

V.

State of South Carolina . . RcsPor;l,den-f.

PROOF OF SERVICE

T certify that T have served +he Notice O‘FAPFeal for
Rule 59 (eyMeotior GCRCP on the Responden{' b1 chaéi{inﬁ-'
G Ccopy ofit in J(he United Stotes Mail, POS+63€' .Prq?aid

on g/W/W/ZY/ G addressed as 1_[0“0w£ L

Megan E Harri anv‘\'ﬁe » B — P
ofite of the Aﬂ'grne.\l General 7Z¢rgmt A. Owens # 292108
P.O.Boy 1154 coe g;éfgg- TInst. |
Co‘umb\&,S,C, z2az 1l P"O!DBOXZ_OS’ |
Rndjcwne, $.C.za47Z |

and thet T have filed a copy of the Notice ochPPe,al Ru l%_ 5G(S
(,:mfy on

motion in the O-\waige O‘F Clerk oI[CcJuH' for Bombcrg Co
+hig da\f_ﬁa%«@yﬁ/z—( 2. 0[3 ;
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