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...1-5 QYl Pos-l- Ccnvic-hon Re.lic.f <lpp{icc.+ion SUCccs$ive 

whe.n fhe. or i5i riot Grrl; cc,fion Cr'1d i+S rne.r'+S we.r-e 

r-u/e.d on c.n e.rror of law S.c.. Ann.Cede. /i-z./-ll)O 

(i- Z7- qo (JQ7Co) ? 

Is the IO\Alc.v- Ccuv+ rol; n~ Gn eyr-Or-- of law when '+he. 

cour+ rulitl) Dn +he fc..r-rY') of Court Y"ule, is tr-crne:d as +he. 

subje.c+ Y'Y)cdt~r juv-isdic.fion rule- ? . 

Did the Inwe..r court rulif19 di$ml~~Sin3 Past-Cohvictiori 

re.!ie.t c,pplicu+ion de.ny the. Pc:.h.fionc..r Due Pro(GSS ,,-i,ht5 
uflde:r +k 50ufhCarciir1a. el'lc/ U,S. COVlsfifu-tionr. by fajLn~ 

the s+c+l.I+ovy n:quire:l'Y')ents in his oriJinalcYld 5wcccssivc::. 

Gpr'icc,+i enS pursuLlnf +0 /1-Z '1-80? 
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FACTS AND fI<D('EDU~AL BACkGROUND 

On Oe.u:-mbe..r 3//2.o0z.) Owens W()S Dr-reste.d tor- ra;lw~e 
+0 StoF tor (l Blue Lijht and SI'..-e:.n J Tr--afticj<it'l8 in Crock 

and POSSESSion wiihfhe.. ird"'e.n~· to distribute in proXimiry of 

D ,schoof, A jury convicfe.d Of) 0./1 ceJun-ts JanUlary 1'-I,z-oPLJ. 

Ihe. pre-sid Ins jud3e.a+ +ri Q I Se.n+enced Owen S On +Wd .of 
fhe.. charje.s. Trattie..kin 9 Gould ho+ he. e.nh(l)l)ce.d be.c..O(Ase. 

-the.. Stote. f Di le.d -t6 pro d ute pri 0 r-G· The, tri Q I judSe. co~pk­
+ed his ass; 9nmen+ 0+ -the Second Ci rc..ui+ Sine. d it. Qnd 

Ie.+i +he. Circui+, 

- i=e.bruClry 1<1 / 2..004 \Nh',le inc..arura+e..d in 5CPC. the 

CQ~e, pend iY19 a+ Bo.mbe.r~ was (d II e.d for COLAr+ (}+ ~e. 
S+'h CirCuit- Couv+ Df COfY)fY)on Ple6CO 61 i-he. fri a I jLA:dge.. 

The. Sto+e. the.n produc.c.d priors tor e.nhci()(Lrne.n+ of fhe. 
re..mcll' n i ng chorge of lra+ticktns I 

Iime../1 AFI°e.ul was-LIEd end dismi~£e:d S+a+c V.()wGnsjOp, 

No .(lOO(P -ue'-l.oz.. C s.c. C+. Apf· tiled Arr-i l'L/,ZOOfb) 

A r f I; CLY) t -fi kJ +-0 r feR 6n Ma i 2-5, Z- 00 (P ()" e.J ul -,--ne.+tc.dive. 

Ass i ~t~nCL of tri 1:1 CounSEl Cit; f1S_ Se.ve.ra I ol!e.9 o+ion& •. 

A me..mClrcYlduY"Y) of low WCA5 t,le.d was ~{)hn1itte.d +6 the. 

Per<. judge.. en the- 5cn+(.ncin9 issuE be.~ond -Ihe.-+o-m of 

(our+ cd- Bc.rYlbcr3 and be.i()9 held af- Rich(ond, 

An evide:h+iCtr~ he.c'Y'ing WCAS hc..ld at R:>arYlbe.r~ On 

AlASu~+ 8 {2...D01, Po-h-i ck L. Wrisht, £s~ui re. r-Gprcse:n:h:d 

Owens a-t· PeR re..F)lecin9 c1IDI:?oini-e.d counse.l t-JorfY'lCt 



\ 

A.T. Te..t+ tor unknown ("LetSon. PeR jud9C, ~cnon~ble., 
-r: Michae.l BCA'Xk.y de.nid and disrnisse..d the.. opplicdiun 

with pre j Lt d i Le. . R u Ie. 5 q (e) S eRe P wu s no t-+ i k.d +; fY)eJ y 
and Wri ~ ht I ef+ privc.te. -prat:t-i CL w;+hou+- not'/cG +0 

Owe.nS. NOrfYIa A:T. Je.-tt tiled (In Appe.al (In the. be.halt-ot 
the. Applicc.n-t, ,he. Lour+- of Appe.als dGnied +his pe.+i+ion 

b1 Order -Llo:l De..eunhc.r 10 ,2-0oq, Owe:.YlS Apl~e.c Ic.d to the.. 

South Carolina Suprt:.t'Yle..Cour+ which was dc.nie.d a/50. 

Jc()utArV 14,2..010, Owens +ik.d lA se.cond PeR March CJ, 

z.o 10 ct"ld Arne.ndd StAch AC~9w:,f- If..:. {lolO J a //egul +he.. sam e 

allegaf-i onez:, of I:ne.ttc.ct·,ve Ast;;s+cnce,. Owen5 tded a . 

third PeR that ;5 now heJort: thi S COurt. this ~- Pef( 

was denied on the 9round as be.in9 e,uccL~sive: 
bartred bi the One yeor ~A-c:+u+e. of I ;fY1;-l-c,+io nS; I aches CYlcl 

res j(.Id;cata. 

And +hi S AppEa I is now +ime..l,( +;1 e.d. Owe.nS 

now con+e.nds +he.lowe.r C-ourt5 r-uiir')9 WQS i'fY)prol~~r, . 
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Au +h (j r j + i e. s r t.1 jed UFO n . . , . . .' . . . . 

ST/\-rE v. CAMPBE.LL 37(;, '5.c. 1-1 L, 10'5 &, 5. t:". z..d 371 ....... i p~ z.., '1,/ 0 , I~J6:llo 

Wllshin9foh V. S-rAiE 1f78S,£.z.d833 ......... , ·~f'53,/& 

STATE V. DAVIS 375S.C 12 J (Pt.lq s.C.zJ 118 e •••• , ••••• p~ l.. 

loWN OJ: '·h:.L-rONHEAD ISLAND V. G.ODWIN 370S,C, Z.~I7 

fo34S.£.zd5Q , ..... ' ......... ' ........ f~Z-

STAlE V.Rhine.hclr+ 31z.s,c. 3lc;4305,E.U53fo . " . f'jZ-

R LA \ e, z. q P9 1 f 13, 15 

P, 7 l<o/?e-r-tS V. We-$Sin9e,reoQs,c.z.e3,48S,£. ZHB ••..•• , 

By-e,wto(l V.Shirk'l Q3t;.C. 3fD5) 7~S,e:. l188 ...•.. 

S+o+e V, B(...~+ 'l..'S!1 s.c., 3G?I I 18~ s, r... z.d LIz... i ~ , ,/ • I • . fa 8 , 10 , I~J /& 
J: 

~+c.+c: V, Paine 33Z.S,C; Z-fo(c,.J SOL.J~,[,U 335 I I •• , , • (9 q : 

De.,wi-lt V. G.t. De.r- t ~wi' and Puhlic.Transp, Z"z.s.~zd 28 iPS ~/'O,"3 
Scoft v, S+e.te. 5'13 s. £.1.J IOU, I • 1 , • p~ If J 12.. 715 

U,S. V. JeJhfllsun ql../L.JFU 3cj(,~,401 P5 II 

~-tric.klcnJ V. Was/'ins-toh 4("~ u,5. (o(pe , •• I 1 f51L.,I~ 

ki mfYle/mr.n V. Morn'sDn 411 (A.S '3~5' . , .. 'PS'l.,15 

J..It./~53"''375(C) .. , . , PS''Z­
A r+i c.I e: 5 § Y , . . . • . Pj 1'3 

Shdlif-o V. Ci+V Ct-5pllY'tc.;n b(,4r-~ 51./ s.£. z.d 52-I I I 1 1 I f'J'4 

Hines V. i="aY' ..... Z'jb"5. c.. t.I'3ft;" IIz-S.C.z.d 33 I I , , , PS'Lf­

Sup<:.rV. stc-tc.. 37/S.C.55L/,55l3/(PL/()$.C.~88L/, ""p,'5',/(P 

Reddy v. Shde. 33q s.c.. z...Cl, 33 ~ 51-8 s.£.-z..d L//S,4tD I I. I P5/(0 

State \/. Mi',(CJn 275 S.C. 5'15) z.. 74 s.£ z.d "/0(" I , I , , , p~ l(P 

f3ur()S V. Bc,bb, '3s.£.z.rl 2..41 I I • • 1 , •• ' • I • • 1 .' f'J \; 

Car-lise.V.u.s. IIlpS.Cr.I~ft,6 I "" •• ' , "." r5 J1 



ARftUEM£Nr ...... , , 

Ihe., Orde.r- of the: pef<- judge. in this or; B ',(') a ( PeR c,C+i6Y1 

has de.n·le:d +he. pe.+i+ione.r hiS s+ctut-ory ri9h+ ot due 

proce:Ss. And in e.Jte.c+ +he. r~+i·h()ne.y-- haS nc+ ob+ained 
0. rLt/l()~ on fhe- me..Yit-s of hiS Applicc:tfDn and or911le.menf­

prese.nte.d be.t-ore, the: PeR jvd9e:., 

In WDS/l;r1,fDn V. 5+ofe) 3ZL/5.C. Z3Z)418 

s,£. Lela 33 (/his Couyf premil-fe.d Q Succe.ssive. CFf//cafioYJ 
r( . 

·whe.re fJ,e C,PF'if'-un+, due fo S6 many pTocedurc./ /rre.J~/or-

//-/es'; did nof have dire.cfre.v/e,w of G c/airYJ he. brou!Jhfr t'n 

his first and se.c6nd PeR. 

Wosh;n5+on rc,ise.d () nUYVlbe.r of issuc.Sin conncc.+ion 

with his i?lFP·/icc.tiOh. Ihe. PeR jud9e. ruled on one. issue por­

Ticulor-I y . 'he.. Y-Lmain;r'I~ issue.~ i--oise..d to the.. courf., ~e. 

PeR jud~E. yY)Dde en orde..r c ifinJ fhe: mcffe:..r Can he. 

Gclcl ressUl on d i re..Gf- epp e.a I I Not- rC.1U1rt'n5 r-eve.Y5a I i by 
the- judge . ,/'" 

The are'ican+ c jtes the. 5,m; \~r position -tn thIS 

court. See;o Jhe.. lower c.ovrl- fe.sfimony) me.rnorcnc/um of 

ItA w, en d orde...y of -/-he. Gaur +- dCtfe.d 5e.p+e.mbe...-I$ I z..o07 

Ihe PeR jt-fd9t: 5 orde.r Pa5ESot7 . .... AIle.9c.+·,on thGt the 

court lacked subjec.+ mcd-fe.r ju..-iSdic+ion cite.s: ihe 

( Appl i cent ») hes c 10; Y"Yle.d +hc+ +he. ~,.--j cI Cour+ I c.c.ked suhj~c+ 
·mc,4··h:.r- jurisdic.+ion due.. tl) de:.te.c+s .in hiS ;r1d ictrne.r>t. ' 

Ihi5 ru(itl~ by -the- peR }_idSe.'S order end oral rlA/,'()9 i~: 

incor-rec+l y framed in i.f..'~ di(,yY)jssc/ "t the.. pe:+if-',()nc.y~s 
of pi i cc.+ ion · 

!his CouY't- has r-ec.e.n+/ y (..Grre.c.:l-ul Suc.h an 



orgue.me..nt. :en 5tafe. V, Campbe.1I 37(P s.c. ZIZ-) &5 (., s,£.zd 

31/ (1-008) the Stele:. failed fo /''/e () {iI'YlC/Y rule ztj ?,osf 

-trIal mDtion pUr-suCYlf lolhe /?U/c.SCr/rYJ.?racl And /hiS cuurb 
oddresscd +his rule.. 31G:.S.c. qlZ-JfJJ Howc.ver ,.!Ihe.. mol-ion 

/s not mode w/-lhin fe.n days of sc..nft:.nc/nJ Ihe. court- WI!I pe WI'/h-­

(jut- jurisdic+ioh +0 e..nh~.Y+"Oin fhe: YYlot/on. 

!he Itrre.llonf-Iramed his ()rJ~1e..me.r"- as c,n subjc.cf 

YYltJtfe.r ju~jsd le+ion rule,. In Sfak V. CCYYJfkll Supra fhis 

c.Gur-t +~lIy e.xp/a'ne.d i+s ruljn~ in the. re.ve.rsed de.c.inio;n. 

the. word juyisdic.+ion whe.n useJ in +he.. c.cses cited wcr-:-e. 

not use.d -h:. dGfGrmine.. lack of subje.c.+ yy)C4ffe.r jurisdic.+ion. 

'he. lack Qt jurisdiction I an!)uQge YYle..c.n+ the. fried court­

nc ICJn~er he,s -the.. power- to uc+· in a part; c.ulo.r manner 

bUDuse +he.- +e..rrY> of CCUy+ hod e.n de.A. 

ftiS+or-icr.lly if) this State. Ru/ez-q Ft-oc.eedd frorY'lthC. 

Common Lawand YYlo-hono we..re... YY)Qy-ked ~C.he.ard'}doY-in9 

-the.. +e.rrn on fY"ICI-tfe.r"'5 be-fort a +rie.1 judge. -And hi5 

pcwc,r- we.n+ no tarthe:r- fhan Such, Any mo+f-er- not be:.+oYe 

hiS h()nor- c.Ou Id not- k tat-a d e..c.idd bV hi(Y) regord less 
it such u ne-w YYlt1He..v (Y)~V C-Ir;Se. in the 5aYne. Cas,e:, 

'The.. hoi d i n3 s of +he.. t:o 5 e. 'I 0 \AI y-e..YYl a in 5· t'n +0 cA- +0 d ~ V 
See.) f<ohe.rf5 V. vve5s"n~er (pq S.c.. z-B3) t.f8 S.E. ZLJB (5·(. IqoL/J 

Be.fore leu.vin~ c. spec.ic.1 SeSSion 0+ Le.)(jn~+Dn both sides 

£uhmi++e.d ur-gue..me...n-ts on +he: me.r-irSl in ac(ordance. wi+h 

0+ the.. So. j d 0 rd<:.r . 'he. j ud9e. +00 k a II pDpe:.rs ) uncI on 

Oec.e..(Y)be.r 10, It1D3, fi\e..d fhe.. -Fallowing:"* ** the 5pe.ciDI 

-te.r-m of (.Dur-+ waS adjourned SI'ne.. die b~ HQn. 1=".13. G()r~ 



On Novembe.r 2-8, IQDj, und he went +0 hiS horne in Abbe.v;l\e 

in wh i ch pI Cr.ce. +h<:. abovE de.c.ree. waS wri-++en. 

Br-e.wton V, Sh ;rle.~ q3 5.C. 3ft:5 f 7lP 5.£. qe8 (,Q/3) Ihc.re 

wCt~ no uc::+ion bi +he. jl1dge (Y)onite.s+in9 On jnten+ion .on 

hi s por-t to d ispe.n ~e. wi+h c.n\( of +he.. re.~Lli rt:fY'I{.n+'5 i ~ 
re9o.r-d +0 c(Y)e.ndfne..nt5, Sec. elso, BorncttV. P,'e,dmon'+ 

Shirt (OYP.) Z. 30 S,c. 34 , qy s.[,Zd i ( ,qSlc) Same. in re.sulf, 

The case be.Jore:. fhiS C6Uy-t todc'i has i'+'S Simi tor positi6f1' 

with the t'.-XCc.p-hDn ot e +c.w IQointS. And upon +he..'O~ 
pOints at practiLE of lew if) this S+c-k the: quc.S+ion of ~he: 
triol Loun5e:.1/~ pe..yttJrrnc3c..e. Clime.. into question. 

-rhe.re, was a +r-i (} I and by taw +hc. de.te.ndeenf an d i-he. 

'bfu-te. were e..n+i+kd 1-6 have. a se.n+e.nCE {jno.liZLdaf +he. 

-re.rm ot Cour+. S-to+e. V' Be:.~+1.57S.C 3wl J ,8lPS.£.l.d at Z78 

thiS CGSe.. Bc.::,t pointS +0 :,e:.vc.ro.l m;sco(lce.ptions ot the; law 

+hat we:re c.~e.y-c i'Sed bV fhe. jud9e. in fhc.loW'c.r c.Ol,Art. . 
t+e..re, in +hc c.uc:::e. ()t Stute. V, OwenS Z003-C.'S-0~-

/851 /6<0 I tB'"1 -the.. de.tend cn+ by I Llvv W65 e..nf-i+k.J +0 h~v'e 
hiS se..nfGn ce.. de.. +e.yrY); ne.d (;nd tinoli z.e..d TanIA ary 1'-1,2.004 

D+ 4n'GI Lteon jury ve..rdic.+ of guilty. 'he State.. ctthco+ 
. -t-i,Yle.. did nO+- '()ve.s+i90+e. -the.-ir c.ose. t6, priorS fo e:.r:>hanct­

the. c.hca-9G'5, A c(Jllo9u'l be..fwc-Gn ihe.. COLAr+- and the.. 

Selied-or PrOve.S +hcJ +he.. Sta+e. e.cfe..d in bodtc.i+hto 

prDSc:.,cu-t-e. wi-fhou+ cvi de:.nce.. -tu -fri3se:r -+he. stafuG, 

-:r::n Sou+hCurolinC, the.re. ay-e. no sto+u+e:.~ oddre.sS/03 

the. f3v.yde-n Df Proof t6r c.ol\a+e.ro.l o+-to.cks at fr-iCJr e.onVic.-



+'~6ns in the- c.on+e.:)(+ of se.nte.nc..e e.()haneeme..nt f(:oVis,,,nS I 

-And prOC+i call~ Speerki()9 the.. Succ..ess Or fOI'lure. of Q call CJfe.rCt I 

cA1-Qck 0+ 0 pri Or (onvic+'\on rY'IO~ de.pend on which pei-}v bec.l""~ 
--the.. bur-de..n ot pr-oot. In" StateV. Paine 33ZS.C,Z,lOt;;" 

SDy s.£..Zcl33S(C+. A. pp . ICJCj8) Ihe.. re.\e:.vc.n+ Y-Eso(lA+i~n +0 
-+hi s i '&.Sue.. \~ +ound in +he. (Os(' of De.wift v. Sou+h Car~Jina 
O~p't of ~i~hwa~s Grid Public.Transp., Z7'-fS. c,/84, itoZ-
5. £. z.d za ({q8D) (pe.r cur-ierYl) in which Our Suprt:YYle. cour-t 

stc.ted: wkn the.. 5tGfe is prosecu+in9 Q pErson toor Cly"): 

of-fe:nse., thc.+ (oyrie...S en En honcEd pc-na/tv On a COYlVi:c+ion 

-For 0 Se.c.oYld ()Y- Su hst.9 ue..n+ ofte.n'be, the, s+a-te \s nO+- . 

~e.9uired to prove the le3Gli+~ of +he.. rr'\or c:onvic-Hcfl, nor 

does i+ hove. +0 show +he..+~G+s surrc>uYldj()~ fhm-ccnVlic+ion, 

X+ is on '" nGCeS5u.,,-y tor +he S+{;Atc. +0 prove tblCt+ CI pre:'fi()US 

c(}()vic.+ion C)(isfs!1fhc,++he.. c£.lnVicfic'n wustClr ~n afftLr:se 

whicJ, oc.cu~re.d prior +0 -the.. c.OrY)·I$S;Gn of +1--£ ottens~ tor 
which +he.. de..te..ndcYl+ IS be-'lnS +rie:..d; OYld +h~+ +he : 

deJe.ndo.nt wu$ -the.. 5uhju+ af that prior convict,on ~d. 
crt- \81) Z(PZ-S,£.z.d ot2.Q-30 , 

'JanUOY-Y IY)l...OOL/ th'lS proc.e.dur-e. wO<Q In nb 

form reC69() ;z..e..d dur 1'''3 the. jury fri e,l or atte.r +he:.l 
jury rendGY'Gd it's ve..rdic+. The Solici-foV' did no+ hbve . 

(jn~ doc(.u'Y\e..n+c+ion pre.se.nt be.lDre. +he.. j0ldSe. +0 +ri8~e..y-
4-h~ s+c+u+e., Jon U oy-y 12- 72-004 the on'/ ~ (Y) oteri a ( 
e..,vl de-nee... -the. s+c+e pn:se.n+e...d was +e:£+i many C!,-F ~ 
so -called p~o+c~raph he had in his off'ice<', 



See. } The pre-tr·j al r-e.c.ord page. 2.... lines' - 25 recorded 
Jonuca-y IL, zooL/ond rY1 ode porf of +hi s Appl; c.erti on. ; 

Ihe. U5u e, I ru/e-f; 05 +0 prc..sllmpfi 6nS 01ld hurde.n at procJ{ if') 

Cr;m; nc~ I C05e.S apply ina prose.eufion of- a pe.rson t~( C1 

se.c.(Jnc\ Or SUb5CljUe.n+- Dtte..nse.. . .Ln o.ll Crim/nQ I pr~5e:­
c.u+ion5 whe..n fhe. s+oic de.Sirc:s +0 in+/ic+- G more. $EVc..re. 

pe.no I+~ On ac..COun+ of ac.c..use.d hOViY19 be.e.n Lonv,·cfe.d 

previ0us'y~ +he. bur-de.n is on the. S+cA-e. +0 frove al~ +he. 

tac+s necessary +0 brl()9 the. case. wi+hin -the s+c+:u-te 
aufhorizin9 5lJch pe..nal-hf fo be. impage.d. tJhrle. the.. 

(let:()5e..d h0S the.. bardc.n ot previ n9 atti r(Y)~+j ve. de.t<.nse... 

Oe.wi+t V. 5outhCOrolinc~ Dep'+ (Jt Hi9hwcys and Publ"~ 
Trcn5p. 5ufro . .7 Stat·e. v. Be.st Supra) State. v. Cornp~e:ll 
SUfrD. 

Ih is CDSe. i 5 one of- a be.drock Frjnc..iple.7ConS+i~tu­
-tillnallow and 9u()ran+~ed ri~h+-to e.tte..c..+ive. QS5ig+~r1ce. 
of counse.1. 

The. r-e.c..(Jrd shows that +he. 5+eJe. dEmon de.J 
6 fri a I far the. +ra-fL_ki "9 c.harsi!. ahead of On affc.hse. 
sche..dule..d tor fri 0 I by orde:r of Jarr.e.s R. Barbe.tr Jl[ I 

~e.ard 5c.p+e..m be.r 18,2,003 and or-de.re.d OctGbe.r 2,200:3 

5~e JOrdey- aH-ache.d he.re. if) an d Qr-sue.d bcJore.. -fh~ 
1-ria/ (Curt January IL(LOCLj and +rial Cour+'S 

ru{ in3 ta disre.gard the. 50id orde.r. ~ppe.ndi)( P5,Z-1 

It wQ5 in fact fhe. S+a+e.'s deciSion +D torce.. +he 

AFF'ic~nt into tr-ic..t alon9 wifh an unko·ewn 
see.., Appt:IJdi)( Ps 'L- (P, line.s 1-1"1-



5tn+enein~ e.nhanceme.-nt 5che..me.. +ho+ would apply 'r'hen­

eve.r the. s+c+e. and +ri of jud9e. .ftl+ like. +he:V WEre. re~dy I 

to fhe... contrary ot this proce..dure..,trial Leunse.1 I 

fQd e.d +0 eb jt::.cJ J m UGh I e..ss inter yY) +he. tippli Cun+ of 00 ~ 
den9e..r5 -to 6n canv convi c..-h on:>~ s+cnd(Jrd e5 an enhance. 

rne.n+ pr iar otfe.nse.. tor the. -pre.Se.h-l- otfe.nse. 0+ the. 

c.hor~e.. durin9 this torc..e..d trial. And or-+a abject-on? 

profe.rly intor(¥) hi s c./ie.nt about the.. use ef prior offe.n5f. 

LSI to c.n hance the:, se:.n+c.nc.e.. Scott V. St-afe... 513 S,£. zJ /O{:) 

Prefrie,1 he.Qt-;()9 mol-iC'JrI P3 1,-2-0 in Apfc.rd;j(. I 

The Ie.de.r-al c.ourts have re..c.09niZ.e.4 +he.ir 5+cf
1
u+e..s 

pre..+rial-L!i n9 and se.rviee require.me.nts Se.rve. On e.n+i(~.Jy 

difte.ren+- furpose : +hey atford the. aecu~(.d adequate. !+ime.. 
tc make.. Q tully intorrY"le.d decisio() w/'e::fhe.r to pk.&d Or 

stand fri a'. Unife.d Slc+e.s v_ Tchh50n, Qt./4 F.l.d 3q~~ 1./07 

(8+h Cir. ,q{H ) 

Re.quiri()9 nc>+iCL be.tcre. tr; al t't' 611ow~ the.. ~ 
de.te.ndant ornple. tifY)e +0 dete.rrnine. whe.the.r he. 5ho:u/d 

en+~r ople..c. Or ~o +0 triol: and +0 p/~n his frial 51~'Qte.gy 
WI'+h full knowle.dge 0+ +he conse9ue.nc.es ofc p0te.n-H~1 
jur- V ve.r- d i c+. Se.e John Son, qLfLI EZ-d Qt t..{ 01> - 0, 

(he. AfPlic.o()+ Simp{'1 fOin+s out +0 +h;s cOurt- ~ha+ 
he was nDt 9 i ve.n Gn~ 0Fpor1<Anity To make. a de.e.itSi on 

to ple.a,tullt fcnClwin~ +he con se:.q14 e.hc..e..,::> Or s+cnd i 

+ric I +0 +he. same. e.ffec+. i 

l'h 



Con~Ji+u+iona( Ine..tfe.c'+i ve. Ass ;s+anc.e. af Lounsd ..... " .. 

Oe.rnon s+ra+i ng 5uGh ine...f.{ ec..li ve.n~5S re.quireS a Showin ~ 
(C that c.eunse.I'S re..rtcrrY"c.nc..e. wC!5 de.fi cie.nf)) and (C ~Cc+ 

detic.ic.-n+ pe..rfar(Y)cntt prej udi c..e..d the. de.te.nse>: 

Sfrickl(3nd V. WQShin~tonJ L/(,pb u.$.(Pfo8~ fo87:; I{)Llt-ct.. 

zos-z." &D L. £dl.d t:.74198J/; kt'mrne.lman V. fflorr/sot? 177U,5. 
I 

3(,,5'; 383" 10(0 $.[.l. 2.57'1; 91 L. Ed Zd 30 S'{ 198') 

Par-heu lorli the. re.kvont· e.rrar is -the. Fe.ilur(;. to 0hjGct 
-to an irnpuiSSc,n+ -filing 7 re.sulfif19 /'n the.. irnpos;tic~ e-t 
a senie-nee. no+ cufheriz.e..d b\.( low. I 

The pre:.surYlp-tio() fhnl counse..l was C.OYn p~-h:n+is 
the:. USL'C.\,5e.e. S+ricKlcnd" 4(OfDUIS. affoSq, 164S.ci.Z6i"'L 

10 rt:. bu+ +he. rre..su(Y)pfi on, i-he.. A,pl i c.Gn+ 'I'Y)Us+ show 

-that his Q·Horne..y's rcpre. scn-lat4on WQS () b je...cJj ve.l y: 
unre..a5cnc.ble, under pre.va;!ing professional nOr-fY)S and 

ce.n no+ be re.c..on c..i led vv,fh sound sf-c+e.9Y' Se.<::. i d. a-ff ro88-

ql /01./ s.c..f.lf)Sz- , Sca++ v. Stcfe. Supra. 

'he. AFF'ican+ behe:vc-s +hat tie.. d;d rnake.·+l.e:. 

re~.uisi+e. 5howi()~ now and the... fime.S be.tore:.. -th',s , 

AfPe.c.I, . 
S+rai 9h++owl3rd fy +he. s+c:+uie. 4J-{-53-375 (c) 

puts -the.. stote. end dete.nse. cDunse..1 ~n its fac.iei 
e.(}yY) pi j On c..c.. EBe. h party (Y)(Ast inve.st. ~ate. prior 

otte:nses petore the..y b<:'ljin +rj Q I. From the -face.: o+­
+he. +r-i e, I re..coy d i+ is e.v; de.nt -the. state.. we, S {)npre..pared 

13 



for a 9uil+t vcrd j c..+ o()d e.nhance.me.nt rroc..edur-e.s , 

fhere.offe.r. Oe.wiH-V. Sou-fhCcrolina Dept- of +-h~l-wl/ays 
c,nd Puhlic.. transp. Supra 

I_ike..wise.. So wa~ fn't11 LDuse.1 who toiled t-o 

() b je..c.+ G9C i nsf e. n V use. of 0. pr i (J r rec.ord before. the: 
tricl be.9on . the. s+ate. chase.. to proc.e.e.d without Q lprior 

ree-crd wi-fh On ;nte..n-tion +0 gain a 9re.C4+e.r 5e..ni-e.n:c.e. 
re.9ord Ie.ss of a we.1I kflown sofety valve. -Found in -the I 

SCrimP, Rule Zq covering fo~J-+rjal motionS. 

Ihi ~ I-S the.. frL.(i se {oundel-I'on thai the Itrp/;c.anf- lojJ 
hiS (ttlrne.rstane. of iSSue. prior fothis AFPC.aI and Y'lbw 

wi+hin +hi'O AFpe.at, the. tri~1 jud9e. +ook +h',s caSe. bEY0ncl 
-the Se.CDnd Cir(.uif- +0 the.. j:;fth [ir((,f;+ +0 pe.Y{ort'Yl e,. du-l-y 

th(\i- fhe.Y"'e. is no rYlofion or-- order. by the. j udge +0 d~ ,So . 

Se.c)e.-H·e.r frarYJ r Jarnf..S 8. H-ie..r-s c/c.rl< of c..ou..--l- ~t­
BemhG.'B ncij{y/l)~ appii(Ght of onlV order- (5) by lJ-hc. 
+ri 0.1 jvd 8 c (Rec. ;r>a / d .I. L 10 yd) we re <3rJe: r5 at COmfY) it-

v J I 

rYle.nl. 5e.e, Lemmit-meJ'J+ order dCt+e..d February IQ,z@ot/ 

5ignGcl hl/ the.. judge as jud~e. o.f- fhc Sc.tond Ji.{d iete { C;rcu;i~ 
dur'Yl5 +his dete... Sec, Ordc.y- Si9nd bV Chlef~S+·ice. 
Jeun loal S4pre.rYJe. Cour+ Df Sau+h Cerofi na conc.e.rn i ()9; fcl"'YYls 

of GDLII"+ de+t: JulJ II Z-O(J3 and See. -iern0 of e..curt sChedule 
, { , 1 

far fhc. 5~hdJudic.i.r:.1 eir-Gu/'+ a/oYl9 with fhe. Fit+h L1rcu;1-

(cur-+ r-os+e.r-. All +ermS at Court· are:. pursuant- t-6 

Ar+ic{t: 5 §TIC prC'visions o++he SOu.+hCorDlina Cons-i--i-­

+ut-ion. (CIc,rk5!e.#e.r Af'pe-lldi'tf'5 z..z..,Comm"l"tOrde'pjz..3 

Ilf 



l orde..l.fro rn Ch;c.fJust-;C(. AfPUlcJl~ pace. z.L/ 
A 9ue.stiOY"l +hc.+ i5 1')0+ de. c ;dd is one. or j""par 4-enee. Can 11 

Jud9e. de.c.ide a ne,w rnOfe.ric.1 (Y)o-Hc.r not be..tore his triol 

of c COSt.? ShilL+o V. Sfcd4Qnbur~5'-1 S.£.Zd5Z.1 (S.c. VI4Q) 

Qnswe.rS -th;s ~L1e.S~ ion in +he.. ne..3o+ive.. The. jurisdic+ion 

and pc>wt-y- of 0 jud~e. ir- lim'I-fc:.d in fhe.. 4-e..y-rYJ 0+ C6ur+ r-ule.. 

I4 doe..s no-!- con+e.rnpla-te ihc+ o++e:x- he.. hod let+ ~hc. Ci('cui~ 
he: sholl deL-id~ c. rYlc.+~·e..r which hGst. not be.e:.n Submi+te.d 

+0 hi rn 0, he..cr d by hi fY) wh i Ie.. ho Id in<j cour-fin 5uch 

c{r-cui+. 1\\0 ao+hori+1 is g;ve..n +0 hil'Y) +0 de:.i-e:..rrnine..., 

he-or en d de.tE-lm ine... ne..w mc.-I-te..r. i 

Jhe. re.cord ckar-I'J shows +ha+ the.. S+ate. tcile.d; +0 

produce... prior cGYlvic+i()YlS while forcing +his case.. +? -trial 
be-fort: if waS ri pe.. The. judSe.. did no+ c.sce.rt-e.i () whq.+ 
could be.. use.d c,s 0 prior c.onvic.-+ion. Ne.ifhe.r did !+he. 

sfc,tt tile. C FGs-t fr;DI mo+ion (time..ly" re.9ard;ns or cifin9 

p,-iov-!; j'nfende.d fo be.. use.d at c I e.+e.r- sChEduluJ dc.te. 
be:FcJY"-e.. jud9t.. Lloyd os confOY)flc+e..d by the.. ie-rem ot! 
c.ou,+ ru Ie.. A ruk.((no+ ,? of Subjc:,ct- Me.++er JuYisdic+/cn. 

Stc,k v. CefY)~be...lI Supra. 

Iri (} I C(Jun~)E-I tei led +0 0 b je.c-f to allot +he.. YY',is c.onFe.P­

+i ons 0+ +he.. 1 o.w 7 whi ch ul+"rY'Iate ty be..ccrne.. the.. tec.+uaf 

d"'scdvc.n+e.ge +0 fhe. pe.fi+ione.r On oppe.cl. ~il'lt.$~' 
Fe. r- r, Z. 3 5 5. C ' 43lL>., 112 S, £, Z. d 3 3 

The:, n:spende:.n-t resis-l-ed the... rno+i6n upon fhe.. 

9roun d . . I , • I '" • , I, , 

( S.C.,Judicial Cal~nday- Arre.ndik Pj 2-5'-2-8 

IS 



-l+, a-/- ~he. Q % i 9 nl'Ylt.n t wo 5 not be. fore. fhe. COurt d uri ng -lh ~ fri 0 I 
of t-h',~ action. ~ 

:Ln +hiS Il)stanc.e J counsel '5 {ailur'E. 761 call +c the eourf-s 

o++e.n+ion tel the state nof-..fd'()9 Q Rule. zq peS+-triol Y">lefion 

was no r'he..re. 9o_rde.n variety blundc.r. Whe.re? QS here', On 

a++-orne.y fa;/5 +0 raise. OT> jt'hpor+ont-~ e hvious de.t~nse wf'-Iheu-l­

<3l'h/ jtna~in(Jhle. strafes'le- Or +~c+icc{ re:egon for the (Jmidsi~Y)? 

his per-Farmonee. tails be.low +he. Sfcnc/ard af pr-etici0l1'- r~pre. 
se..n+ll+ion fh(J+ the. (onG+itufion de..rnands. kimme..lmon V. 

Mot'"rison) ...,.-/1 u·S. 3eoS Stt--ick land v. WcshjY)~n Supra. Stcte. V. 

SuAt Supr-~ I, Stc+c: v. Be.S+Sl.tprc, S+c.fe.- v. Cc.rnpbdl Supra .' 

CONCLUSION, . , , .. , . 

PurSlAcnt TO SCRAP RULE 2..43 (c), +be. 1,:)e..+ifio0e.r 

con+ends -f-haf The ru(ins in the lewer caur+ wes 

de.ci dc:d dn an Er-ror of Low. Ihe.. caSe.. low cii-dd 

he..v-e..in also c+-Lry-y-,s the. pe.+i+iQne.rS posifion, 

More.ove.r the. ConS+i+u+ioncl ProvIsions Ore bindinj 
and CI('e, in tL11I force. 0+ +his pe.+i+ion. 

FoY"' e.xc.mple.. Suber- V. StC4te., 37/5.[.554
7
558, (0405.£ .21884, 

8B& ('LOOt) de.+<:-rrni Ylj()5 9u,-ft-y plea is~ue.s ~ it's prope..r t6 

CClnside.r- +he. 3ui1i-\{ plee +r(~nSc~ip+ as well (AS e.vjde.nce.. af 

fhe Pt.IZ hc.c,rin3· Vclun-toYI'nC:.sS c,t e 9u;/f'l ple.a is nof­

dt:+e.rm;ne...d by c3n e.')(CrY)jnc.-l-ion ot C. s+Qndard cOl')duc+ 

made: b'f +he. sUlfe:.ncl·()j jlAciSe. (done..) bu+ is de.+c.rrnind 

. I~ 



frol'Yl bd"+h -the.. re:cDrd mode.. 0+ +he. .f:-j me. 0+ -\he.. e.n+ry of; 
the 9uil{-\{ plea) and also trotY1 the -('(.,c-ord of fhe. fGK 

heorl()9 Radd~ V.5+G+e. 33QS.L. Zq, 33, 5Z85.£.2.cl418;4?-C> 

. (2.000). u'he lon~ s+ond{ng te.st +or va'lid 0u;lty p/05 "5 

whe-lht:.r +he. p \e-c re..pre.se:.n+s a vok'Yl+ory On d ;'()+e.I1 i sinf' 

choic.e.. erY)on5 +he. olfernc,f-ive. c..ourSe.S 0+ ac..·hon OpQl +0 
c. de.-t(.ndan-t-. I--Llf v.Lcckhorf '-l74U.5.5Z,5"lo (,t/BE)) (qulyf· jn3 
Nor+h Coro/ine; V, Alford '-/00 us. 25,31 (lfI,o). 

In re..viewin9 -+he PeR cour-f's de.CiSi()()) an appe:.l,lafe. 

cour+ j~ c-onc.c.rne.d on Ii with wheAhc.r any e.vide.Y1~ ot 

prcbc+i ve. vdlut: ('x'-s-ts fc:, sltFPort· +ha+ decisiDn . SrY/;jl-h V. 

S+c.te. ~ 3eo0 s.c. (,i(\d will uphold +hose +indif\~5 of the.. pc/<. c.ctur+ 

whe.n +he-re i s O()~ e.vi den c...e Dt pr-obe:+iVe.. va I ue.. to sUFf7or:+ . 
therYl.J end wi\! re.ve-rse. +he. de.e..is;on of +he.. pc.-fZ court whfn It 

is c.on+rolle..d b,,/ an e.rror 0+ IlAW Sube..r, 37 (s.c. a+'55~-5q7 

lo46S.£:.lLtafB9to. 

lhe. pr-odiCL at law in -thiS case. end partiw/Iltly ifs 
seJ-\-i ns has /x:.e.n well e.s +a bl Lshed 5 u c halon) t,' (Y><c.. Q 10

, -/hat 
is e.vc:n in fhe.. (Jjm'mOn low. Rule. zq SCrimP trG\l'Y)e.S the.. 

/ . 
proser. be.d +'(yL / irn;+0+ions and it's CGr'lsfr(AChcn within-/k. 

rule.. If) C(""""fbe..H 37&'$,(. at 2.15- 0 trial jtld9e..;s without o.~fhL'rity 
+0 Fursue. Q cc,se o++e.r the. fe.rfY'l of court has apjeurned Sto.k V. 

Be.st,Z-51 $.C 3ec-1, 18c::'S.[.zd Z12-0Q1Z) Each we:e.1< o{c.cur-f,-is a 

Se.pav- CIte.. te..rm 5-!CI+e. V. f'/I i )(on j 2:755· c.. 5"1'5, Z:74 S.! z..cJ 4o&G 198 J) 

The. two e,xc..e.p+i.o~S -to +his rule..: a +i rne..l~ P(ls}-tria I 

/1 :. 



(¥Io+i C rJ . 0 nd G mati on tor 0 ne..W +r; 61 on O.{.te..,r d j Scove.rJ 

e:..vide..·nc..e.. Nei+he,r rYlo+;on wEre... t'ile.d in +his case and: 
the... PeR c.ourt has mode: +he... InCCrrCC+ decis jon on +his , 
we.11 cs~abli$he..d prtlc+it'-E of law. Se.e.also Burns VI Babb;3 

(l ' 

s. £. zd ZLf7 0+ zLlCJ wh~n G past trial (Y1otiof) was YYlQrl<uJ r 
~ . 

hee,rd ,i- 9Qve,. +he.. jud9c fu'l ou-fh(Jr,+,/ in he.ar fhtAt ma-fior: 

Sinc.e., +he.. SCrir'Y)P CCtrne.. in +0 e.J{-e..c.,+ +ifYIe.I'f mcrtions ~re. 
rnondc+on/ in-f-iLnll. Se.e tbe;rhart-54(PuI5. a+/7~ rZfoS:.Cf. 

J cC. 

40S ( d i5-tin3U1'shi n5 bc..twGe..n lac.k of suhje.c.+ YYlaffe.r juri(3diC.-

+/on » on d C Dur+S Db I i :Jet +i on to (( observe +he.. c/e£Jr- Ij~ i-f:s 

of Ruk.s of Lr.t'Y); na I Pruc..t:dure.. when the,! ere. prcfe.rl:1 
i nvoked ~J J. (C(JLlnse.\ +0; led f() cc II +h is ta -Ihe.. atte:.nfl' on of 
thG eourl and fhis w~s addrGsse.d cr1d' rulu:l as en acccM-

. , 

(ywdCl+icn +0 -the... pch-hcne.r. Also thE. orde-r c.i+ed -the. ; 

raisal ;'g$U~'G5 c, SuhjGCf 'TY1c,+tc:r jur-I'sdicA-ion rule.. Wh&!. 

e.le.arl y -fhe... fe.s-t'rn0Y1'1 and e.vidc.nce.. was no+- argued 0.9 rok.d 
On hy the.. PeR c..ou r+ (3) SGpo.ro+e. occas i6ns. 

In Corl isle. V. U.S. illoS.C+. 1400 {fqq~)J Dis4rid-
, 

-' cour-+ hr~d no Dufhori-h/ +0 G.n+e.r pes+ Ve.rdie-f jud,9e.ment' 
of oequit+ctl ('Or drtA~ conspiracy whe . .r~ de+e.ndQf)ts,. fY)efion 

W0S <..Ani; me-Iy, 
17-'2-7- qo dire:cts +hc.. p~+i4jl:lne...r +0 raise.. 

issues at ;n( . .t~(.c.+i\le.. Q:;sistanoc ,,-7...,-80 binds-l-he.. 

PeR e..our+ jud8e +0 rule:.. On +he. ra,·se.d q(Ae.s-i-ionCs) at 

Constifu+i Dna I Lo.w. --rh;s cese. has ne .. ve.., be:.e:n cle.c.id­

e.d c()d hc~ de...tlle...d ihe. peA· i +icne..r Due Prec.e..sS of -the. 
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c6nq,+ifu+icna \ que.sficYl of -t-ri131 counse:l 5 fa ilure. +0 ?b­

jec+ end advoeeJ-e.. I Wa5hins+on v, St-ote. Supra. 

Finclly , ... ' .. the- stc+e.. wCtS sr-enkd imrY>unity trorr. 

opplicafioll of -I-he.. we..11 e,5+cbli~h(.d pree-fiLe.. of lew In South 

C0 ro/in0. 'he. pC)Sition at +he..pe.+ificYle.r le.ave..s him Gi:mplt 
dumbfejunde.d of hGW 4his I'SSUe:.. WUli- ut1rt:eo3niLe.d; o:r is 

, I 

+he. PeR jud9e. blind 1,( app/yin9 the.-Iaw in -!his pe.-f-ifi0r-:' 
I 
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STATE OF SOUTH CAROLINA 
COUNTY OF 'BAMBERG 

Jerome A. Owens, #299108, 
Applicant, 

v. 

State of South Carolina, 
Respondent. 

-~-r 

) IN THE COURT OF COMMON PCEAS 
) .-: :'~" r.,,9~JHE SECOND JUDICIAL CI~CUIT 

.) ••• :... ,! U 

) 
) 
) 
) 

) 
) 

) 
) 

Case No. 2012-CP-05-0046 

ORDER DENYING APPLICANT'S MOTION 
MOTION TO ALTER OR AMENP 
PURSUANT TO RULE 59(e), SCRCP 

! 

--------------------------~) 

This matter comes before this Court by way of an application for pcst-convicti0n relief tiled 
I 

February 27, 2012. In its Return, Respondent requested that the action be summarily dismissed. A 

Conditional Order of Dismissal was signed on July 31, 2012, and tiled on August 8,20 12. ~pplicant was 

served with the Conditional Order of Dismissal on August 21, 2012. Applicant respionded to the 
I 
I 

Conditional Order of Dismissal, re-alleging various jurisdiction issues previously asserteq either in his 

present action or in previous actions for post-conviction relief. A Final Order of Dismissal was issued on 

October 30,2012 and tiled on November 7, 2012. Applicant tiled a "Rule 59( e) SCRCP Mption to Alter 

01: Amend Judgment" on November 27,2012. 

,-(~ 
<~ V .-'~~ 

/' v~. \. 

- '/. ~.' 

POST OFFICE BOX 11549 ~v ~i11>\~ ~ 
COLUMBIA, SOUTH CAROUNA 29211-1549 

• 
peR - M. Harrigan 

~t.~ ~ ~OO \. Jcrome\A. Owens, #299108 
~~.o..~~ C· __ Lieber Correctional Institution 
V~'y ----=~·"Post Office Box 205 

Ridgeville, SC 29472 

US F 

/ •• /. II. /. If/" II •• ,I,. MJI"dJ, III,. "/ ,I, /J ""I ,','/. ,II 



THE SlATE or SOUT-i-I CAr<OL1NA 
IN THt: SUPR£fV1E C.OU/ZT . 

APPEAL FROM BAMBERG COUN,Y 
G ourt 0+ Co rYlrYlOY1 PI e.o s 

Honoroble. Doye..-t- A. Eor/~, Circui+Court TudgeP('eSidin3 : 

CASE NO. 2.012.- c.p-05 - 410 

Ter-ot'YV~. A. Owe.nS;#ZQQI08, ... , .......... AfpelLint; 
V. I 

S+o-\-e. ~ Sou+h Carol i no ... , , . '. ... , . _ Respondle.n+. 

NOTICE. OF APP£AL SqCe.) 

"'lOTION, , .; 

JEromE. A- Owc.ns, +he. AFpellon+ he..rc:in J appeclq, {ro'fY) the 

Order denyinq App lic6n+S mo+ion pursuon+ +0 Ru/e..sq(e(, 
5CRCP tile.d of're..c..ord in -the. ottic.e otthe.Clerk ofCour-+jtor 
B0rY1be.r3 Coun+y On Dece.YYlbe.r Ilt?, 2012.. and r-ece.ive.d ~Y 

+he.- unde.,rsi9riE-d pe'+i-lioner on Oeccmbe.r 27, Z()I2. which 
orde.r- de.n ie:,d (Y)of-io(l fo Alte.r Or Amend fhe rulinB Df the. 

tau rt. A cop~ 0+ +he. Orde.r Deh'fin~ Rule 5'1 (e) rYlo+ion!is 
Dt+ue-he.-d he.reto. g:{J/Y/u~S- 2.013 R;d~e.vifle,5ICZq47Z 

Yles a () E. H a r r i 9 0 () -AA-& 
OUiLe: of +he. A+1or-nei Ge.nend 
P. O. BoX 1154 q 
GolurnbiG, S.t. z...qzII 

B JlAd-mfti. O~ I 
. i Jf. ' 
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Ih~ pe+i+ione,r has +roYYle-d hiS qGIe..s+ion tor +he.. 
PeR jud9E corr--EcJ/,( and in Se-ve:rc.1 wayS, Ih<: pe:J'i-!-ion­
e.~ a/sD be-I ieve.S 4ho+ he. has shown +he.. 'Iowe..r- :c.our-+ . I 

a rn cAe: r" (J I e () d .{ e c + () 0.1 be £) i S to r 0 he:e r; n 9 0. n d re Iii e. { 0 n 

+he m~rj-+s. And fha-t- the.. peR court juJ3E (s rul;~9 (5) 

were/fYl prepEr. . 

In Sta+e. v. Be,s+zs/S.C. 3C'oI;> 18GS.£:.Zd (tCf71.) lthe. 
j lA y- i s,d i' c. + i L'>n and po we. r- of Co Ct' "-Cu Ii- c.ourt- judge i,s 

d e.fe,>;m in e.d 1 () +h is (au rl-s d e.c i 5 i () n. I he +e.rr'Yl ot ~ou('+ 

rule. dDE~ no+ render of+e.y- c:judgt:ho5 dt:.par+-e-d fr-om 

a c"'I'rGui+" he- wl'li dc..ci de:. on~ Y"YJc.t-fcr wht'e,h has t10+ been 

5u6«li-t+e..d -to Gr he.ord by hifY) whi Ie.. pre.sid;n9 In 'such 
• '/ I 

C I rcu ,-r-. , . _, ' . 

~r-6rn +he very Jeee of +he n:ICOI-d in thi 5 Ce.5~ 4ht-

'jvtdjE I •••• Jud3e. Re:.3"n o. /d --=L. Lloyd d I'd not oscertain 
ob+a in 0 yo- ide:.n+ity, (C wha+ wau Id be usc:d )) erS c. p~i Or 

o-fFense.. in +h;s e85e. Net at- GnV+irne durin9 -fhel+rial 
C++his ca~e.·()r betare +he.. jurl( was SWOrn In Or ette:.r+he 

jury vc rd j' cA d urj()~ -+he.. +errY) of GOU r+~ mon ife,s-f-i n3 
hiS in+e:.n+i6n So dc:s're.d. Se.e. AFpe,ndi)( wi+h all: 
re.le.von+ fn3Y1scrj p+s et -the i 5sue a+ . 

S,..-e.w+CJnV,Shirle..y Q3 S .C--5CP6} 7&5.£.QBeC,Q/3) fS 0. 

C(I:,e fhCl+ c..lari+ies the rnllnite.s+ ·inte.ntion ot £) hirc.u;+ 
C,0LJr+ judge on hi spe.r+ with Gni oc.+ion -to dispense. 

wi +h +h G Y'e..~ t,t! re me..n +SI () re.. ~u r d +0 e. YYi e..n d rYl~n fs ' 
'hoi IS e rYl Ot-IO n he. s.us+&'n-e,d cA· e. pori i CU lar t-e.rm cl 



[our} -tho-l he WeiS OS5- i9n&j -to /-'o/d in a cirevit nb4 
hiS awn. 

-"The pe.-h+ioYlEr W0S net nO+it'e..d obou-t Q da,/+6 
be se.c:n b~ Jud9c- Lloyd; nor a id he. imme..dio-te.ly : 
sehedu Ie.. c, Cour+ dd+e, eli- 5c,YY1 be-'9 Ge.n<:.rd I Sess ipns 
betore. he. adjourne.d +ho~- +Gr-rn of court- Sj-ne die.· : 

(he.. ru Ie contc::.,rnple,-te.s +ho+ c. rno+ion mus+ be 
hG6r-d dnd dul1 5ubrr.i+-h:.d. All ef whiLh me-e.nS aUi 

+CA<:+S I ($.vi de..ncG, po. pe. r 5, 6nd me.fc.ri a I rYlai-tEY'5 1 suhje.c+ 
+6 his de.cision ore pre-vi our, Iy prav,'de..d -1-0 the, jud9c;. 
kteJl'-e, he.. re.+ur-Yl$ +0 hi 5 home c. i rcu i+. : 

Bes+ IfHo S 1£' Ld c'+ 2-7&> No Cluthori-t-y IS 9 j yen -1-6 

him fo hG8r end de:+e.rYYli ne ne.w yYlo++e..r e.Ne..nth6~9h 
such ne.w rYla++er- may C\rise.. in {he, SOY"Yle, caSe-, ~ /hold 

e-the..r WI se.- wDu/d resuli in confusion and i()e.CJve.nie~ce 
in ~he..+ri(.1 of c..ase.s e.nd in the admini5-h-c.+ion J I 

jUSfice. : 
A+ the, +r'mC judge Lloyd le.+t l3afYlbe.Y-9 -the. SCGond 

L,'rcu 14-, hO rnot-io n wQS pe-nd i n9 be-tore...~ hifY) +0:: 
omc..nd his dGcigjdn or +0 c..larify whe.+ dc.-ci5iD(j! he. 

wou Id rende-r e.+ G 5ehedu /e..d d c+e.. I See: ArPU/ 41)( 

new +r i e.1 r(lOfi en hear; n9 rGbrum'-Y 4 I zoo Lj . : . 
'he, only pos++rinl mot-ion tile.d cA- fhe. Ott~ce·()f 

+he- tkrk 0[ court-, hee.r-d end de.nied ir'Y/rYle.dic.f-e.ly, 

'he.. qUGsf-ioYl wetS and -the que..s-hoYl re..rY18ins,; .• 

Did +he.. S+o.k. have. -fa -Lie a posf--h-iol rYle+iDn w,+h 
-the ~on-,tDe.r~ CGUYlfy Cle.rk of Court -to ccnt-inue. 

B z..3 



Jud~e Lloyd ~ au+hor-jty? The.. well es+eblished pr-ccfiC.e 
of (ens s+cnd ins case taw Ctnd rno.s+ rGnce:n{- casy 
ot S+c+e. v, CeYYlpbdl 37(" $, C, 2-/2-, 105(., $, £.zd 37/ p~6ves 
the.. affirrYld~,ve ,"c itin~ the.. Rule.s of Crl,.,..., Proe. Rule.zq 

I 

\t.Ii~h -!his h6Id,n~ ... . -the. S+e+e.d i d no+ ef-t:,pt 
to tile eml Tn of; 0 n re.qu; red hy the. Ru Ie 90 v~r-n in 9 ! po~+­
+ri{~1 l"Y)ot-lonS, 'he. S+c.+ew~s beyend +I'mel~ and:wI-!h 
Bny reGS6ni V1S thai on~e.. Jud9~ LI Byd denie..d -themdi-ion 

for e. new +r-I Ct l t(J'I the.. detenGe.. whi chwas unruly bu.;+­
t1meii' -fhe Stck was YVjuke.d +0 ti k e pod-"tdo.! o'hcfi on. 

And without- de in3 so) frio I coun'3el S J-)(3U I d h~vc­
-~hjc.c-+~d ; 

IhiS wos fhe. pre-eise ()r,ue.menf prior +0 -+his p~.I-i-/-ion 
o f'fIB Site. of +he- S -t--o.+e. 's Co n+c-ni-,on BYld J i ke. +he:... Si-e.{e in 

Bes+., -the Pe-l--jfione:., ohjec+s +0 fhc. euther-if-y Cit -theiL-Our+-
lin «0 II " tYel') +S. Ih i $ a,e.n+e.n c.e. is i Ue.3~ I . . . . . : 

A r ti cI or ~ 4 Po wus of the. Chi "J;fus+i (e 1 YU Ie.s , p y~c.l-t'ce of 

\ ow end disc'ptihG of pe.f"<;ons e.drnitte.d. :rn por-f \i-Ire-ads 

re:.k.vCrn+ +6 ttli s issue. . .... -rhe.. Ch;e.+:JuS+ice. ShCU 4,eJ- the 

i-t;rl'Y)S of ().Y1y Wurt- c,,,d sheJI have -the. pOWGr- +0 astian dY11 
j ",dge +0 s i-f in eYl 'f e au r+ IN i~i n -i:hG CII') iti uJ judi (i",1 ~YSfGyy, 

Arficle--sr fg 14 Rofafion of 'Jud9t:s 5cyS: JuJ 5e $ at -l-hd:i rwi-l:Cour/-

shell ff1+e.rd,on9e. circuifs c"J all jud0e.s 5h c il be. ~y5+e.lrna-l-ica"1 
rotated -fh rO"3h out- the. s-l-ckas d i rcc+c.c! by -/he. Chie.f-jUs.her. 
State. VI Be:s+-SuprQ_ 



rebruarv Pl,2..oo!f judge L1eyd was nof- Q judge ess'9t?e.d tc) 

-the. Se.(£Jnd eirc.-u,t. the Sent-e.nci Y19-l-rc,nsc.n'p+ re.vads -the+­
(In Fe..brut1Yy Lf ,LoOt..! fhGr-e was no C.cseJ,e.duleJ day') for 
-the judge.. +ore.nd~y his o.+Oy-e mUlfiohe:.d dec-is ian onl +he. CL.l~e: 
he..(!:"+eok )),wi4h him ~r-orYI Bambe.r:5 County, : 

S i fY) pi V rJ(xb, a CCG rei inj +0 -th~ ccSe. 1:0. IN .; n the 1"Yle..a.hi 1'13 
(rf +he.. rule.., fhe duly made. '5uhmi-tful mc;fians are. (J~/y kJt 
dfU1 tor- de-cis·lon. -+hoi mU5f.- be- In accord once wiih ~e motions 

/ I 

or- submlkd mFAt-e..r; els -thai- were.. If) possession ef ihf· JudaE 
be.fare he. de-po:rtd -from his assi3n l'Yle.n-t· ef a eirC-Uit CJthc.y 

+hen his own, J='OY G"e.mIJle. See, 5arne+f-V. Pie.dmonf Shi1rl- COrP'1 

?-30S. C . 3t.J,O,L./S.£.1-d I /vJ ame.ndl"Y)e..nf +6 e.n orde..r,sus+Jinit'1,9 

clumurre.r wQS fl()~\ r-e.sord le.t.=,s of +he. juJ3cs Ink.n+- he. Cf.i~.lld nert-
eYYle.nd hi 5 0rde:r toY" -fhe. plOirrhtf. Compclt--Cl 5+ate V. \Njarr-e.,n 

3 q Z- '5 . c' Z- '3 ~7 708 $ ,£. zd 2- -04 l z-o /I) ~ 1-* V. Co yY?fbe,JI S~frti' . 

At1d wi thOLI!' -!-he.. nccc..ss()Y¥ rG1u; rG(y)Gnt-s c.onl-emF,lp"h:.d by 
t- ~hG ·Rt-tle, Pe..+ii·jeY1e.r con·h: .. nds hi3 pL."ldit1~ case. ghou!td hove 

bc..ccJrY1e:., flnel 11+ Bamhe,r3 h\{ t?t jud9e. with ve.s+e.d CJ.uth~ri.f:y to 
Fl3S~ ~Gn+Ulc.e le.scU~ in his case.. 5+·o.f·e, V, kno-lts 70 s,C. 400, 

5"0 S. E, €I ($. C. ItfOS-) Cct;c, FUJd,'YJJ where at prt"or tym Ihe 

jVfdge leJ-f· o,ssi9Y)rnGnf wifhout PQS~jY19 Sent-en(£.. r COUyt­

he.td jVfd~e {f,lwtlJ(\! Fres,d,Yl3 at- ft..rm. cfi-c.r prior fe.rm had 

o.tAhOY i+y fo de:t-e...rYYli 1"Ie. se.n+e.ncc I 





thi s court ShOlA Id no+ uphold the. find; .,~s of fue. PC~ 
jud~e. in th'ls caSe.. His findin~s have no probative : 

value. ond +hLev,de..nc.E uSEd +6 suppor+ his rulin94 
Or~ ifJ~u.{+;c.ie.n+. See. Suber V.Ste+e., 37/ S.C. 554 558-

____ 7 I 
sq 7 (pJ.fO 5. £. zd 884) 88&> (2.D07), I his caUf r-r' should re.v~r'se. 

the.- PeR jt4dge. rvlin9 be-couse. ·if is bosc:.d On en erl'or ot i 
low. ke:.rri00(1 V, State. ~O(O S. £, 2-d ICo6 (~.c .Iqqf) . I 

Ihis Court- rule-d On +·h; s ;~JSUe.. mos+ re:.ce.nf/'l in the.. 

CdSe.. of 54-a+e. v· Cemp beJ' 37(r s·c. Z-1Z-,0lb 5.£.zd 37/ (ZO?8 

C,'-!- in9 S+c.+e. V. Ge,n+ry 3G.->3S.c. Q3/(PI05.£.Ze/L/QL/CZ.OD5f7 

we. em rhDs i z.e.d +h a+ 5 u.b je:.c +- YYla}te- r jlfri S d \ c:t-i On is thq 
p~werof 0. courf to he..Ctr- and dc+erYY1;ne cases of C1; 

gene.re" ( cf ~ S5 +0 wh i c.h +he.. pro c..ee.d ings j () gue.S+i00 
. I 

belon9' . ! 

A Circuit-CGurt- judge..$ powe:..r+O he..cr crirY>in~1 
CDSE-lQiS no-1- e.liminatEd onCe. 0 +~Y-YY1 o+- c.ourf e.ndi; 

I 

the. (powc:.r ) is 10$+ Gnl~ as +0 the. particular crirni;ncl 
case. fhCl+ i-he.. jud9e. he0rd within c. PeAr+icutaV' ·h:.rrrl of 

• . I 
court. G, ve..n Ge'...n+r-'1, +he.. -fe...r-rn of cour-+ rule is hot-
(1 ru Ie. Df Sub j e.d m oHe.r jUr-isd i cf-i on. C()mp he.11 3~G? $, 

C. c+ z't6? 

thiS (()U1.-f +udht.r de.krrn;ne.d in -I-he.;,-- r .... llin~ 
PurSuQn+ to +he:. caSe. low and RU/e:.Z.Q7the. ple:.a jtAd9~ 
Jac..ke..d o.u+hcr-i+\/ -+0 Ye:-Se:.h+e..nce appe,lIan+ baause.. fMe.· -

C( d .)} {' 1 . I 
s+ofe d i n01- ,i Ie, Q +i mel y «ute. Zq rnoii on . : 

'he On 1'1 que.S+i on +he.. Pe.ti·h one.r c-an CAsk In 

B Z~ 



I 

tinCtI reosonin9 is one.- 0+ Sinc.e.n: pvrpo-se... Haw ccn\o 

de.te.ndon+:, 9iven his ConstifcAiontll Ri9h+s +(j1~+end fr\I;01 

cre.. le:ss prote..c.+e..d; than c. dete.hdon+ sur-r-e.nckrinj these 
$dme n' 9h+S +0 plefA? 

.l...n Ccrnpbdl Supra 7 the. d j'si-incA'j on in +his chSe. 
is the. PeAicrio(')e,y' s+ood +1"';01 be..in~ guare.nfe.e.,d 011 ~;s 
,jSh+s unde:.r bo+h Lons-l-ifu.tions J Fe.de:.r-a I end S+e+e. 'I 

I 

I 

And -th~ que.s+ i on was One. of he.droc.k principk rn 
-!hi 5 ~reo+ na+i on. \.Jos --h-j () I c..OU r16e:.I lne.ffe.c...five..in hilS 
.0 Ie. as re.quir-e..d hV his profe.ssiona I du+y put rnore:.ove..~ 
5+r- j' ck I and V, Wash 'rng+on ,,/(plfl U.5·(PbS J &8'1, 10t/-s.Cf. 2.052-,80 

I 

L.£d.td <o74(IQeLJ) AI+hou9 h G re..vie,win9 Court-musf-' consider 

-the who leo F the. re.cord, Q s i nqle , serj o!.)S e..rror nonefhelte.ss 
oJ • I 

CCIn sUFpo/f- Q claim ofine.fte.c+ive aSS;;S+cnLE. of counsr' 
See, ki rY\fYI~lrn an V. 1'1 ~,(Ti 5 on 477 U IS, 3~57 '383 j J Of£, S,Cr.: 

I 

25'74,. q, L, Ed. Zd '305 (' (98(0) 

A de.L~.n dan t COn no t l"'e.que..s-i untime.(,! re:.l ie:.t Se.e., : 

COr Ii sle.. V. U,S. IlloS.Ct. 14lPO (. IqtJ.&O)) Disfrict [cur+- hcd nC> oJ(-i-hur -

iti +0 enfe..r- pos+ verdi c.+ jt-ld~Gme.n+ of ocqui'H-olfor dr4g 
L.CY1Gpi ro c...y whEre dete.ndon+s YYlo+ion wes untime.I'I' ! 

S+o+~ V, 'WDrre,n SQZ5.C, .2.'35 .. 7oAS.£·7-d L3L/{z-oll) \ 

And the.. s+a-te.. mosl be. helJ +0 -the. SorY> e. ~+c;nday-d 5+ct¢ v. 

CCJ'YljC)be.11 Supra. 
Caunse..1 for the.. pe.li+ione:.r was in tact i(')e..t{e.c"+(v'~ 

on c.1I tronts, .,. .' . 
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tHe.e-hve, aSSistanCe. o+-cDunsdetpplies c.+- se:n+e.(1cing i 

Wi Ili ('dY'lS V.Tc1lor 5z..Qu.S, 3&2-) 120 S.Ct.Il-lC'f5, 14CP L.£J. Zd 

3Bq cz-ooo) c.iting Strickl('.nd V. Vv'ashinJf-on, , 

Ihe. 5+c.+e wos cllowe.d immunity -1-0 be. cble +0 diSI"G94rd 
the. rules f.nd cc~,e.. I Ow w;~hout 06 j e.c'+i on or or9ueme..nf-frdffl 

detense. LDunse.l. i 

I 

Ihe peR ju J9e. de..n',ed the: pe..4ificnGr a fair; 
6nJ jus+ ru/j()~ 01'1 the. merits. And due 10 -the.. irre3ularifie.sl in 

his judic.iol procE5S he. ha~ notrecC,.'lve.d due..procc..s5 atrony 

c.our~e. ot pr-cce..duw-e in this cG~e ~e.G WO$' hins1vn VI S-fa~e. 
418 ~. £.2-d B 33 l Pd i+ione.r c'lke; this case.. onl V On it's hc'=';inj 

relyi n9 41n per l- of PeR judge in that cage. ta i le-dto rule. O() 

the. issue.s re.; ~e.d to fho+ cour-l- of fho.+ time. 1. Nok. 

Petifione., argued +e..rYYl of CCu\"+ Rule. in all pricJr +iI;()S5 
ot .;ne{tec+,ve. e~~sis+Cnce. of counse.l., . ... , , 

Ihe. lowe..y- LOUYt- Je.ci si on is imprc pGr and shOll lel be. 

Ie-ve.rse.d, , . , .. , . 

B '2-8 



f.) NOTE 

I 

the. S+o+e,'S reJurn +0 Pe:.+i+io()Cx' 's Ru Ie. 5q(e.~ 
5cRCP Mo+·'o~ to (lIter or orYlenJ judge.ry,e.n 4- de.ny;:n3 

ore,. J I e.. + as -f-.. n a I IS I'Y\ \6 F locc.d I 'he. S +o.+e. e /C1I'(II 'S +he.. i 

PeA-oj oh'(Jne..r hos tal IGd +0 raise. Cn e./lc.oo+ion +hof- was 

pro rex I Y nl i sed but not ru lui u po n J by -Ihe p"5+~ 
ConV j cfi an re.,/ ieJ L 001rf . 

I 

In MC(r--Co'( V, S-rlttE 3055.Co 3l-f1,J-/D/3S.£.z..d Z-4(CIC,t;)I) 

5.(. cede.. Ann ~ r7~z.l-8o(ICfI(P) reqlAire.5 +he. peR COCA,+- to 

rno ke, gpeci+lC tin d i n~5 0+ +0('/+ an d 6l-c.-te.. c..v/?v-e.ss IV i+~ 
concki 5 i enS of low. See: also, Mor--Iar V·S/AtE 3,5 s.c.:'-fD7 

&>5 3 ~.£. Ld l.&(P (t;.c. z-001J 

-rhe. -k,rrYI crf G6ur 4 rule.. is not Q rule of 5ubjc.cfrY1c-tt-G~ j(l.Y-i~-
d i eJion. S+crle. v,Ccr"Y1r'he:./1 5u~rQ. ! 
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