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THE STATE OF SOUTFI CAROI-INA
In The Court of Appeals


APPEAL FROM I-IORRY COUNTY
Court of Common Pleas


William FI. Seals, Jr., Circuit Court Judge


Case No. 2024-000562


JUSTIN SHAYNE FULMER,
Appellant,


v.


MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW F'IRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,


Defendant,


Of Whom ANNA COGGESHALL is
Respondent.


PROOF'OIT SERVICI]


Let it be known: I affirm tliat I Shannon Nagy am an employee of von Herrmann i,aw


Frrm and hereby state that I have delivered the following documents in connectron with the


above-named action by electronically this 26d' day of August, 2024 to the following


addresses:


Appellant's Motion to Submit Final Brief Out of Time, Consent to Supplement Recorcl on


Appeal, Appendix to Record on Appeal and F'inal Brief of Appellant.







Robert E. Lee, Esq,


rel@Lellawfir$.com


Conway, South Carolina


Shannon Nagy








THE STATE OF SOUTH CAROLINA
In The Court of Appeals


APPEAL FI{OM HORRY COUNTY
Courl of Cornmon Pleas


William H. Seals, Jr., Circuit Court Judge


Case No. 2024-000562


JUSTIN SHAYNE FULMER,
Appellant,


v.


MELISSA EMERY BUCKHANNON, ESQ.
FRAZmR LAW FrRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,


Defendant,


Of Whom ANNA COGGESHALL is
Respondent.


CONSENT TO SUPPLEMENT RECORD ON APPEAL


Pursuant to the South Carolina Appellate Rule 212(b), below signed parties' consent to


supplement the Record on Appeal to include the fbllowing documcnts which were inadvertcntly


omitted from Record on Appeal:


1. Richard G. Whiting, Esq, - Affidavit of Attorney's Fees dated June 7 ,2022


2. Steven Marc Abrams, J.D., M,S, - Affidavit of Fees dated June 7,2022







sAVilliam b. von Herrmann


William B. von Herrmann #15675


Attorney for Appellant
2l2Elm Street


Conway, South Carolina 29526
843-48 8- 1030 (telephone)


843-488-1035 (fax)


BvhlawOO@grlail.corn


s/I{obert E. Lee


Robert E. Lee #63052
Attorney for Respondent


P.O. Box 1096


Marion SC2951l
843-423-1313 (telephone)


reI@Je11awIimr.com








THE STATE OF SOUTH CAROLINA
In The Court of Appeals


APPEAL FROM FIORRY COLINTY
Court of Common Pleas


Williaur H. Seals, Jr., Circuit Court.Iudge


Case No. 2024-000562


JUSTIN SHAYNE FULMER,
Appcllant,


v.


MELISSA EMERY BUCKHANNON, I'SQ.
FRAZIER LAW FIITM, P.C., SC HOUSE CAI,LS,
INC., ANNA COGGESHALL, BITYAN
COGGESHALL, KATHERINE COGG IiSHALL,
I,AUREN TITENT FULMER AND THOMAS
BUCKHANNON,


Dcl'endant,


Of Whom ANNA COGGESHALL is


Itespondent.


APPELLANT'S MOTION TO SUBMIT FINAL BzuEF OUT OF TIME


COMES NOW, the Appellant, by ar.rd through r"rndersigned counsel, moves this Ilonorable


Court for:


1. That the Appellant respectfully rcquests perrissior.r to serve and file Appellant's


final brief outside of the filing deadlines set forth pursuant to Rule 211, SCACR.


2. Further Respondent requests that arll deadlines be stayed pending the outcomc o1'


this Motion.







VON HBIIRMANN LAW FIRM


Respectfully submitted,


VON HERRMANN LAW FII{M


s/ William B. von Herrmann
William B. von Flerrmann
Attorney for Plaintiff
SC Bar #15675
Fed ID No. 10250


2l2Eln Street


Conway, Sor.rth Carolina 29526
843-488- 1 030 (telephone)


843-488-1035 (fax)
BvhlawO0@gmai1.com


Dated August 26,2024
Conway, South Carolina








THE S'|ATE OF SOT]TFI CAROLINA
ln The Court of Appeals


APPEAL F'ROM FIORRY COUNTY
Court of Common Pleas


William H. Seals, Jr., Cilcuit Cor.rrt Judge


Case No. 2024-000562


JUSTIN SHAYNE FULMER,
Appellant,


v.


MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW F'IRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,


Defendant,


Of Whom ANNA COGGESHALL is
Respondent.


APPENDIX TO RECORD ON APPEAL


s/William b. von Herrn-rann s/Robert E. Lee
William B. von I-lerrmann #15675 Robert E. Lee #63052
Attorney fbr Appellant Attorney fbr Respondent
2l2Blm Street P.O. Box 1096
Conway, South Carolina 29526 Marion 5C29571
843-488-1030 (telephone) 843-423-1313 (telephone)
843-488-1035 (fax) &K4qll_awliul.qatr
BvhlayA0@euarLaan
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THE STATE OF SOIJTI{ CAROLINAi 1n the Court of Appeals


APPEAL FROM HORRY COUNTY
Court of Commm Pleas


Common Pleas Court Case No. 2AZI-CP-2G06975


Appellate Case No. 2022-000330


Melissa Emery Buckhannon, Esquire, Petitioner,
Frazier Law Firm, P.C., SC House Calls, Inc.,
Anna Coggeshall, Bryan Coggeshall,
Kattprirn Coggesfnll, Lauren Trent Fulmer, v.
and Thorns Bt-ddunnon,


from whlclr Anm Cqgeilall
is Mfrotwhetein,


Justin Stnyne Fulmer, Respondent.


AFFIDAVTT OF ATTORNEY'S FEES


I am Ridrard G. Whitirg personally appearirrg and I make the folkrving


shtement under oath:


1. I arn the attomey for the Petitioner Anna @gshall who has agreed


to pay me $425.00 per hour for my professional services, $150.00 per hourfor my


legalassistanfs services, and has agreed to reimburse me for allmurt msts and


oQenses.


2. I am farnillar with the provlsions of Rule 4O7, 5 1.5, SCACR, ard its


guidelines for determining the reasonableness of an attorney's fee. I am also


familiar with the holding of Glassa& v. Gbwuk,304 S.C. 133, 403 S.E.2d 313


Buckhannon, et al v. Fulmer Page 1 of 2 Affidavit of Attomey,s Fees
Appellate Case No. 2022{00330 


36e







(1991), and Andercon v. Tolbert,322 S.C. 543,473 S.E.2d 456 (Ct. App. 1996),


regarding attomey's fees in domestic re[ations cases.


3. I believe, based upon allof the relevant factors, including the time and


charges stated below, that a reasonable award of attomey's fees and suit money in


this case wruld be $L2,23L.25.


4, Attached is a summary of fees incurred and costs advanced in this


case.


5. I graduated from the University of South Carolina School of Law in


1982 and am admitted to practice in *re Courts of South Carolina and fre United


States Disfrict Court for South Carolina. Since that timg I have been engaged in


the primte practice of law with an emphasis on domestic relations. I have an "AV"


rating with Martindale Hubbell. I have written on domestic relations and have been


published in South Carolina Lawyer Magazine. I speak regularty at seminars on


donrestk relations and at the orientatbn for new Family Court Judgs. I am active


in the Soutt Carolina Bar where I have served as a representative on the Family


Law Secfron Council. I have also been qualified as an "expert" witness and have


testifred in South Carolina Court as an orpert.


1une7,2:022


Buckhannon, et al v. Fulmer
Appellate Case No. 2022-000330


Affidavit of Attorney's Fees


370
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Melissa Emery Buckhannon, et al
from which Anna Coggeshall is Petitioner herein


v. Justin Shaye Fulmer


CMI Action No. 2021-CP.26.0697S


Appellate Case No. 2022-000330


EXHIBIT - AFFIDAVIT FOR ATTORNEY'S FEES


Hrs. Amount
Atrorney's Fees as of 06106122 26.25 S g,Z3L.Zs


Totsl Fees as of 06/06/22 $ g,zgr.zs


Hours anticipated for preparation


and Court of Appeah Hearing 8,0O S 3,000.00


TOTATATTORNEY'S FEES g u,zil.zs


Buckhannon, et al v. Fulrner Page 1of 1
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5r \TE 01.- \()t. I FI (',\R(}1.1\.\


t'or \t 1 ()$ HL)RR\


J{ S II.J S{-1A} NE FT'I-NIEI{
I'laintiff,


t.


}IELI5S.1, F].}I i, IT i BLICKH A\\0\,
r,sQUIRE, rR{Z {ER LAt\. FI R\I
F.(,., SC HOT,IiE, CALLS,II,JC..
AN\-{ COCCr]:iH.{LL,
ER\ AI.i COGGESTIALL,
K +.'l'H ERI i\-E ('()G C ESH-{ LL.
L.\t RtlN'f Rf:\ tr Ft t,:\IElt. rru
l'H01t.L5 l3t t H IIA\\O\,


Det'endants.
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PERso\.tl-r..\, APPEARED BEFonf il.t[, the uncrersignert, who. being dury
sl1'nrn. dcposes and states the follorving:


l. trl-r \unc is Stcr,en \,[iuc i\hrams. i am a licensed ..\rttiine-r itn,t torutsclt,r ai i.ari in
souih ( aroirniu lVashi.ngton. DC. ancl \er+ \'orli.- antj retircd Souti-r Carolina Stare
Con'smlrlc \11 tield ttf ct'ttceniration is ciigital t'r-rrensics exunination unrJ eleciro*ic
pnvaci litrr \l-r trtticear-[lrcss is lli-i Ih-rlir BcnilDrirc. \Iount F]ieasar:t. SorrtirCir,,,iinir
l9-16fi. \1,. t't'ilce pitr-riru n,-rmber is tg_l-ti:16_l I()U. \,1_r illl crcilenrials:tre ineludctj in
m-r ( \ rri'rrui'r ir appc'ndcii itr [hi-s af-il.i;rii;rs,\Fpcr-rdi.r \


I I Nils iei.aincd h.r' I)ctitioncr,\nna Cr_rggcsirail to reprrg5enl hcr in an elecLr.r,iric irri rlt-r ltrir.-+iiir
allcgi,s' hcr chLlcl's tather engaged i, ir. patt.-'n'r ur'electroqic ea\jes(lrlippin*ir.,-rguin-<t h,;r in
litllltii.rn L't !lricrrcptitrn S[ittLrtcs. the Si,rrrer! Cpnu.1ll11i.u[111s ilci. uncl firc Llcmputer I,ra1r,i
rtit! '\i:'tt:;c re i Sltc alsO allegcs tonioLrs auts u erc conrmilrcci againsi her rnclutiinu lur.r.siLrn
rri i)f i1+lri ,u:,-i li,:rpa*r t..,{_"h+rt,;L lhr_ [-r,:t; Jr_ru,_lrttcrli+,.1 rlr.ritni rjiscrrrel.r ili thi. iit;iitct
estahiisit tiriit l-'ilrintiiT Rssp.rn.lent useJ a* i\\arch ther rv:* purchar;e"i [:1 pctiriurrcr iir
c;:Lru5i[;11p' !tr: l]c!'i\'{u:sitge eleutrtrrriu u\)mrnlirlrci:Iti(ir1.j I)u.tititrncr [,os s,ihnrilLecl rrLrltiili*
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Itt thc ;oLiir,.'' .rl'rltscoten. R*sponriu.nt has [')rLrdLiecrl 
.:'. i.Jenu.; r.ri ar ir:ii.:i 9b] rrrrlrr itiLLai


i\les:i.lJu) ti'i.rt \\eI-c crlrtained tiom Pcritiurtcr rrithtlut hcr cr',rrsent Rcsi:i:,nilerrtcitereil iLLr.rher.


ctidcnc,- iit his,\[enroranclul in (.)prp,-rsitLttn to the lvlotion to SLLl:press [:r..r,lence that..hc
t'eccirc,"i ii ti'\r t-llrssage alert trn the natch shonil lficr he st-lrtr.Li ucrrring it. lir: [LLrthcr


a.tiuiL- ih.ii:tillscclr-tenth hc reud Peiliir:ncr's nclrll'recei',,ed Ie\t ntcssnuc \\c belic,,c. basc,cl


Lrp(in th( lug.ri rcsearch rr hich r,r.e hlr c de teilurl in oiu br.ict! tilccl r.i ith this (_ r-rlu1 t)1r,.\p1:cais


iti'lrl Lirc t:i:irttie iil Lnorr leil-sc lhat I hiL' e u,aineci in ur er --1(r \ ea]'s as a ,illital tor.cnsics c.r.alriner


tiiat ti,i:, l: a-n ldinis..*ir;n b_v Ru-Sptrr-rdcnt ol-thc tirst ot uiart_r intcr.ecprioirr of petitiouer.,s


L'idCIf()lt rC 
",.rii il tl LrI i.CAtiLlnS


I ncltri llic ic':: ic(;tincr agrcellenl iritir l)ctifiurret.. I i"itn p;iiti 5.{1-i l-rct.hrrrrr. I harc atl;Lchert


ni1 in',,,iiui irr rihit-[r I hillc.'l Peiitioucr tlrr scrriccs anti u\punsL,s L.cialrij [rr this \lot11.y11 1,,


S up.plc-'s I--. i iric.nce.


is 58,{5{.38.. l'his iucludes $5-i11.50 ro rescauch ancl rlratt thc Rcph iu ilre Respr)ndeni's
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i:iieni rsi,ri'l'.i l,.r this motion and tire uir.lerlring cast. I halc trttachcd rhe ri-'ririzcd inr.trir:es Ibr.


tirrs ,.irr'[ :uicl c\Lrenscs.


I.'t R tHuR TitL .{F I.t,{NT sAt [_T]t .\0].1


Sterrn llar.r ."\brams, .I.D.. I\1.S.
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Abrams
Cl6erLaw


'& Forensics


l-liii;r't i-r:


Richard G. Whiting
The Law Offices oi,ticnar-i.i G. Whiting
'1 51 5 Lady Streer
Colurnbra, South Caioiina
)Q1r0


Unrted Staies


Abrams Cyber- L_aw & Forensrcs LlC


8432161100
post Office Box 305


Slilivans lslarrd, South Caroiina


29482
Unrted States


lVleeiings
2i4i?022 - '!leetiqg r1.r'1.'r6g.1 r-rieasant wrtn Richarci whitrng re. ongor,g
rssues wirh Ccggesirall repr-eseirtarion


Telephone tuleeiing
2|',5!2C2'2 - Meetrng rvrih ,A;111;1 uoggeshall and Richarcj Vtihrtlrg re cn_
going i55ggs ,rvith caSe


L."i r.t Ll i i ; si-: *
02116i2A22


l-jr-re i-);r,r,


02t26t2022


Piease make checks payable to Airrams
llle accept most credit ancl debrt cards


.)' .


r'1 E


05 $212 s0


I :t,iOiCe l-]._irrrr;rL i
0000230


fi q; iq:;' -' 1, -a


Anna Coggeshatr


-t.


s425.00


S425.0{l


Subiotai


l-irx


Total
Amouni Paid


r. :jllil; ttie i -i jai,


Aitr,:Llrli ntje (Li,SD ;


$425.00


$212.50


425.00


000


425 00


000


$425.00


Payment is due ipori r.ecei1.,i
other palimet'li arra,1:Je,rrsrti:;
oaynrenis are prefgrrer.l


Cyber Law & Fi;rB,-1sics. LLC Call
Venmo. and Paypal Electronic


aaE


[or







Abrarns
Cl,berLaw'&. Forcnslcs


Abrams Cy,ber Law & Forensrcs LLC


84321 61 10C


post Office Box 305
Sullivans lsrand, South Caroiina


29482


Unrted States


Rrchai-C G Whiirng
The Law Offrces of Rrchar.C G
Whitrng


1 515 Lady Street
Columbia. South Caroiina
29202
Unrteo States


46t05t2022


- -,.' -'..,: 
l


06/0512a?2


': '":'i
0000250


Anna Coggesnatt
Motion to Dismiss


s42s.0c


s42s.00


$425.00


$42s.00


s425 00


.5425 0C


s425 00


-, "[-. : :_ :]


$s,312.50


0 75 $318 75


$425 00


$425 00


rn, 
^1^ -^o I ,uoz.3o


jl 5 $1,912.50


5318/5


-/ .-s-iica..:.,?+i.r 4


r _- rfi,-,,'


Email CorresponderlGe
zlgiZazz - Errraii excharrEe ?1,,:tr Anna Coggeshail to get documentar.ion
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STATEMENT OF THE CASE


This matter is an appeal of an award of attorney fees ordered on April 1, 2024. This


action commenced on October 21,2021,, when the Appellant, fustin Fulmer, filed an action


for various causes of action. Respondent, Anna Coggeshall, filed an Answer and


Counterclaims on December 7,202L. Certain issues in this case, including the interpretation


of the Homeland Security Act, were addressed by the South Carolina Court of Appeals in its


Order dated September 2,2022. (R.p.1)


Subsequently, Appellant dismissed his action against Respondent February 14,2023.


This matter was tried before The Honorable William H. Seals, f r. over four [4) days


from November 27 ,2023, to November 30, 2023. During the trial, the issue of attorney fees


was raised before the jury by Respondent and her attorney on several occasions (R. pp. 29a-


295). There was no limiting instruction given by the Court advising the jury that they were


not to consider the attorney's fees in an award, if any, they may later deem appropriate. (R.


pp.368-380).


The jury found that Appellant violated the Homeland Security Act and found for


Respondent on the Intrusion of Privacy and Trespass to Chattels claims. (R. p. 269) They


awarded Respondent525,2L4.79 in actual damages and $50,000.00 in punitive damages.


fudge Seals thereafter awarded Respondent attorney fees of $72,750.00 by Order dated


February L6,2024. (R.pp. 273-276)


Appellant filed a Motion to Reconsider the Award of Attorney's Fees on February 29,


2024. (R. pp. 277-283) Appellant's motion was denied by Form 4 Order issued by The


Honorable William H. Seals, |r. on April 1, 2024. (R, p. 287) Thereafter, Appellant filed his


Notice of Appeal on April 8,2024. (R. p.290)







The award of attorney's fees was based on affidavits attached to this Appeal. (R.pp.


79-85; BB-\24) Attorney Abrams initially submitted his invoices for fees and costs to the


Law Office of Richard G. Whiting. Mr. Abrams filed a Notice of Appearance on November 1,


202L, but then was designated as an expert in Respondent's discovery of May 4, 2022. He


then produced to the Court an affidavit which contained time which was clearly spent


working as an expert as so designated in discovery. (R. pp. 79-85; lL7 -L24,373-378)


Attorney Richard G. Whiting's affidavit included a request for payment for time that


had already been denied by the Court of Appeals after hearing a matter in which the Court of


Appeals exercised its original jurisdiction. (R.pp. 8,8-L24,369-372) (R. p. 1)


The Honorable Judge Seals ordered Attorney's Fees to each of the attorneys in an


Order. (R. pp. 273-276) The Appellant properly and timely made a Motion to Reconsider


the Award of Attorney's Fees. (R.pp. 277-283)


The Court issued a standard Rule 4 Order denying the Appellant's relief as sought. (R.


p.287) This Appeal results from the Appellant's assertion that the Court erred in the award


and abusing its discretion, by declining to properly conduct an analysis of the allocation of


attorney's fees properly.


The Appellant takes this appeal to address the issues raised in the Trial Court.







ARGUMENT


I. THE TRIAL COURT ABUSED ITS DISCRETION OR ERRED AS A MATTER OF LAW


IN AWARDING ATTORNEY FEES TO RESPONDENT.


A. THE ISSUE OF ATTORNEY FEES WAS ARGUED AND CONSIDERED BY THE


JURY IN ITS AWARD OF DAMAGES. THUS, AN AWARD BY THE TRIAL COURT IS


DUPLICATIVE.


The trial court abused its discretion and erred as a matter of law in awarding


Respondent attorney fees after that issue was submitted by Respondent during her


testimony for the jury's consideration. (R. pp.29a-295)


"Attorney's fees are not recoverable unless authorized by contract or


statute. Blumberg v. Neelco, |nc.,3L0 S.C. 492, 427 S.E.Zd 659 {1993)." Jackson v, Speed, 326


S.C. 289, 307 [S.C. 1,997). While S.C. Code S17-30-135tA)t4) holds that a successful Plaintiff


may recover reasonable attorney's fees and costs if that person's communications are


intercepted under the civil cause of action as set forth in that Chapter, the question then


becomes by whom those fees should be awarded- the jury or the Court. The law requires that


fudges make this determination; however, multiple studies have shown that jurors do


consider attorney fees in awarding damages even if those fees are not directly requested by


the Plaintiff. See, Goodman, f., Greene, E., & Loftus, E. (1989). Runaway verdicts or reasoned


determinations: Mock juror strategies in awarding damages . Jurimetrics Journal, 29, pp.2B5-


309. Diamond, S. & Vidmar, N. [2001). fury room ruminations on forbidden topics.Virginia


Law Review, 87, pp. 1857-1915. Mott, N., Hans, V. & Simpson, L. [2000). What's half a lung







worth? Civil jurors' accounts of their award decision making. Law and Human Behavior,


24, pp.401.-419.


During the trial of this matter, Respondent's counsel questioned Respondent before


the jury as to the amount of attorney fees she had incurred as part of her damages. (R. pp.


294-295.) One such estimate presented to the jury was that the fees were in the hundreds


of thousands of dollars. (R. pp.294-295) One could only surmise that the jury then


considered those amounts in its award of damages as this line of questioning and


argument was repeated several times over. There was no jury instruction advising the jury


that attorney fees could not be considered by them and, if appropriate, would be awarded


by the Court. The jury was not advised that those "damages" would be inappropriate for


them to consider. The Court correctly noted in its Award of Attorney Fees that the


awarded attorney fees are "substantially close to the amount of the jury award.. . ." This


would indicate that the jury considered those attorney fees and awarded that amount to


Plaintiff. The issue of attorney fees once presented to the jury was considered by the jury


in conjunction with the remaining evidence and given the appropriate weight as reflected


by their verdict. In this matter, Respondent received "two bites at the apple" regarding the


attorney fees: once from the jury and then, secondly, from the Court. While South Carolina


Iaw recognizes that in certain situations attorney's fees are appropriate, it considers them


as damages and thus the consideration by the jury would be inconsistent with the law.


"The general rule is that attorney's fees are not recoverable unless authorized by contract


or statute." Seabrook Island Prop. )wners' Ass'n v. Berger,365 S.C. 234,238, 6t6 S.E .2d 431,,


434 (Ct. App. 2005).
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If the award were to be made by the Court, the Court must determine the reasonable


amount of attorney fees based upon the factors as set forth in Glasscock v. Glasscock,304


S.C. 158, 403 S.E. 2d31,3 (1991):1) the nature, extent and difficulty of the case; 2) the time


necessarily devoted to the case by counsel; 3) the professional standing of counsel; 4) the


customary legal fees for similar services in the community; 5) the contingency of


compensation; and 6) the beneficial results obtained. As set forth below, there are


inconsistencies in the Respondent's attorneys' billing statements which were not properly


considered by the trial court.


B. RESPONDENT'S ATTORNEYS FAILED TO SUBMIT WRITTEN RETAINER/FEE


AGREEMENTS BETWEEN ATTORNEYS AND CLIENT.


Neither Mr. Abrams nor Mr. Whiting submitted a written fee agreement indicating that


the Respondent contracted for their services, pursuant to Rule 1.5 "FEES" of the S.C. Rules


of Professional Conduct. Without this documentation, the Court has no way to discern what


charges the client is responsible for and if, for instance, travel time is billed at the regular


hourly rate, a discount rate, or simply upon mileage. Does the fee agreement, if it exists,


anticipate that both attorneys would be allowed to charge for dual appearance at


proceedings? These questions are left unanswered, and the Court cannot surmise what the


fee arrangement between Respondent and her attorneys might be in this regard. Further,


Mr. Abrams served first as an expert and then as an attorney in this matter.


C. RESPONDENT'S ATTORNEYS' FEE AFFIDAVITS IACK SPECIFICITY AS


REQUIRED BY SOUTH CAROLINA CASELAW.







South Carolina's appellate courts inJohnson v. Johnson,2BB S.C. 270,277-78,341, S.E.2d


811 (Ct. App 1986) and its progeny, set forth that "vague estimations of time and labor


devoted to the case and extent of legal services rendered" will not withstand a challenge to


an award of attorney fees. The affidavit and attached invoice must be sufficient enough


such that a Court may apply the factors to be considered. In the case at hand, there are


numerous entries which simply put forth conclusory statements of what time was billed


and for what activity. The billing statements do not allow the Court to discern what time is


allocated, for instance, to the Homeland Securities Act cause of action, for which attorney


fees are recoverable, and the causes of action for Intrusion of Privacy and Trespass to


Chattels, for which attorney fees are not recoverable. Hawkins v. Multimedia, Inc.,2BB S.C.


569,344 S.E.2d 1,45 (1986), As the affidavits lack specificity, the attorney fees should be


modified to that extent. The affidavit furthermore includes speculations or "guestimates" of


time spent, and in no way attempted to quantify the actual time spent. Any time spent by


Mr. Abrams as an expert should be removed from his affidavit of attorney fees. Based upon


the foregoing, Appellant respectfully requests that the Court vacate the Award of Attorney


Fees or, in the alternative, amended as set forth below.


D. THE COURT OF APPEATS PREVIOUSLY DENIED RESPONDENT'S ATTORNEY


FEES IN ITS ORDER DATED SEPTEMBER 2, 2022. NEVERTHELESS,


RESPONDENT'S ATTORNEYS THEN RESUBMITTED THOSE CHARGES IN THEIR


ATTORNEY FEE AFFIDAVITS TO THE TRIAL COURT.


1. Court of Appeals-Mr. Abrams Fees: The Court of Appeals considered


Mr. Abrams'attorney fee affidavit and invoices presented at the time of the







hearing before the Court of Appeals and denied those fees. Despite this,


several of these same fees were resubmitted to the trial court to be


considered in the trial court's fee award. Those fees are as follows:


a. Bill for $425.00- (R.p. t22)


b. Bill for $5,312.50- (R. p. 123)


c. Bill for $2,71.6.88- (R. p. 124)


These invoices total $8,454.38 and were previously denied by the Court of


Appeals in their Order dated September 2,2022. (R. pp. 1). Thus, any


attorney fee award should be reduced after taking into account the Court' s


ordered hourly rate of $250.00. Thus, the total award to Plaintiff would be


reduced by $4,988.08.


2. Court of Appeals-Whiting Fees: The Court of Appeals considered Mr.


Whiting's attorney fee affidavit and invoices at the hearing before the Court


of Appeals, and denied those fees. Despite this, these same fees were


submitted to the trial court and considered in the trial court's fee award. (R.


p.369-372) Those fees are as follows:


a. See attached bill for $L2,231.25- (R. pp. BB-116)


Mr. Whiting anticipated 8.0 hours @ $3,000.00 in this bill but then ultimately


submitted a 4.0 hour bill [$1,700.00) on his affidavit to the trial court. Thus,


invoices totaling $10,931-.25 were previously denied by the Court of Appeals


in their Order dated September 2,2022, but were, nevertheless, resubmitted


to the trial court and awarded. (R. pp. BB-116 and R. p. 369-372) Again, any


attorney fee award should be reduced by this amount.







3. Based upon the above, Appellant requests that the Court reduce the attorney


fee award by $19,385.63, adjusted by the $250 hourly rate to $LL,437.52.


THE ATTORNEY FEES BILLED FOR THE DEPOSITION OF JUSTIN FULMER DO


NOT COMPORT WITH THE ACTUAL TIME SPENT- MR. ABRAMS BITLED 9


HOURS FOR A 1.08 HOUR DEPOSITION AND MR. WHITING BILLED 9.5 HOURS.


1,. Deposition Fees: Mr. Abrams submitted a bill for t hours for a


deposition which took 1.08 hours, as is evidenced by the deposition


transcript. If one were to estimate travel time at a generous 3.5 hours


this should have resulted in 4.58 hours for a total fee of $1,946.50;


however, Mr. Abrams billed $3,825.00. In addition, Appellant does


not believe it is reasonable to charge a full billing rate to travel time.


Appellant asserts the Court should reduce the award by a minimum of


$1,878.50


2. Deposition Fees: Mr. rWhiting billed 9.5 hours [$4,037.50) for the same


1.08-hour deposition. This included l-.75 hours of prep and7.75 hours


allocated to the actual deposition. Again, presuming that he billed his


full rate for travel time, this should result in a charge of $2,766.75


(5.43 hours travel plus 1.08 hours deposition time). In addition to


billing for the full hourly rate for travel time, Mr. Whiting charged an


additional mileage charge of $180.78. Appellant asserts this charge


should be reduced to the actual time of the deposition, plus a
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reasonable charge for travel resulting at least in a reduction of


$L,270.75.


3. Respondent chose to hire attorneys who did not reside in the county


in which this action was brought. Defendant should not be


responsible for the travel time incurred at the attorneys' full hourly


rate and then charged an additional mileage fee.


F. THE ATTORNEY FEES BILLED FOR THE DEPOSITION OF ANNA COGGESHALL DO


NOT COMPORT WITH THE ACTUAL TIME SPENT. MR. ABRAMS BILLED 9


HOURS FOR A 3.7 HOUR DEPOSITION.


Mr. Abrams submitted a bill for t hours for a deposition which tookZ.7 hours as is


evidenced by the deposition transcript. If one were to estimate travel time at a generous


3.2 hours this should have resulted in a total fee of $2,890.00; however, Mr. Abrams billed


$3,825.00 for a difference of $935.00. As previously stated, Appellant does not believe it is


reasonable to charge a full billing rate for travel time. Appellant asserts the Court should


reduce the award to reflect a reasonable billing rate for travel time. (R. p. 120)


G. THE ATTORNEY FEES BILLED FOR MEDIATION DO NOT COMPORT WITH THE


ACTUAL TIME SPENT.


Mr. Abrams submitted a bill for eleven [11) hours for mediation; however, the


mediation only took five (5) hours as is evidenced by the attached mediator's report. (R. p.


86). Even if Mr. Abrams included a generous 3.5 hours for travel time, the billed time


should have been 8.5 hours. This is the difference between a bill for $4,675.00 vs $3,612.50.







Appellant would request the Mr. Abram's fee award be reduced by the difference of


$1,062.50, adjusted to $626.88. (R. p. 120)


Mr. Whiting submitted a.bill for eleven (12) hours for mediation; however, the


mediation only took five (5) hours as is evidenced by the attached mediator's report. Even


if Mr. Whiting included a generous 5.43 hours for travel time, the billed time should have


been 10.43 hours. This is the difference between a bill for $5,1-00.00 and $4,432.75.Mr.


Whiting also charged $180.78 in mileage on top of his hourly rate. Defendant would


request that Mr. Whiting's fee award be reduced by the difference between $5,280.78 to


$4,432.75. Provided that a fee agreement fif one exists) allows for both attorneys to bill for


the same services, Appellant would request the award be reduced by $848.03, adjusted to


$s00.34. (R. pp. 112)


H. THEAWARD OFATTORNEYFEES MAYONLYBE GRANTED UNDERTHE


HOMETAND SECURITIES ACT. NO ATTORNEY FEES MAY BE AWARDED FOR


HOURLY RATE CHARGES RELATED TO THE INTRUSION OF PRIVACY OR


TRESPASS TO CHATTELS ACTIONS.


Respondent's attorneys' affidavits do not separate the hourly rate charges related to the


action regarding the Homeland Security Act ( S.C. Code 517-30-10 et seq.) and the actions


related to Intrusion of Privacy and Trespass to Chattels. The billing statements provide no


mechanism for the Court to separate the time associated with the Homeland Security Act


action and the Intrusion of Privacy and Trespass to Chattels actions, although it is clear


from the transcript that a substantial portion of Respondent's case was directed toward the


latter cause ofaction and that Respondent recovered under those causes ofaction. (R. p.


?,69). The Court cannot assume that none of the fees submitted were generated in relation
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to those causes of action and the attorney fee award must be adjusted accordingly, as the


Respondent may only recover fees under the Iiomeland Security Act. Any award of


attorney fees should be reduced by the hourly rate cl-rarges which the Court believes the


attorneys allocated to the pursuit of actions other than the Homeland Securities Act action.


CONCLUSION


'fhe trial court's award of attorney fees was both an abuse of discretion and an error


of law. Based upon the foregoing, Appellant respectfully requests tl"rat the Court vac;ile the


Award of Attorney Fees or, in the alternative, amend and reduce the award by a minimum


of $19,937.07, plus an adiustment for travel time, as set forth hereinabove.


Respectfully submitted,


VON TIERRMANN LAW FIRM


s/ William B, von Hernnann
Williarn B. von Herrmann
Attorney for Appellant
SC ilar +t15675
212 Elm Street


Conway, Soutl'r Carolina 29526
843-4BB- 1030 [telephone)
843-4BB-1035 [fax)
i': rir 1; r r,!r|{ r iilr.l I iii i l.l'i;t I i


August 26,2023
Conway, South Carolina
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