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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2024-000562

JUSTIN SHAYNE FULMER,
Appellant,
V.

MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW FIRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,

Defendant,

Of Whom ANNA COGGESHALL is
Respondent.

PROOF OF SERVICE

Let it be known: I affirm that I Shannon Nagy am an employee of von Herrmann Law
Firm and hereby state that I have delivered the following documents in connection with the
above-named action by electronically this 26™ day of August, 2024 to the following
addresses:
Appellant’s Motion to Submit Final Brief Out of Time, Consent to Supplement Record on

Appeal, Appendix to Record on Appeal and Final Brief of Appellant.






Robert E. Lee, Esq.
rel@rellawfirm.com

"

Shannon Nagy
Conway, South Carolina







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2024-000562

JUSTIN SHAYNE FULMER,
Appellant,
V.

MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW FIRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,

Defendant,

Of Whom ANNA COGGESHALL is
Respondent.

CONSENT TO SUPPLEMENT RECORD ON APPEAL

Pursuant to the South Carolina Appellate Rule 212(b), below signed parties’ consent to
supplement the Record on Appeal to include the following documents which were inadvertently

omitted from Record on Appeal:

1. Richard G. Whiting, Esq. - Affidavit of Attorney’s Fees dated June 7, 2022

2. Steven Marc Abrams, J.D., M.S. — Affidavit of Fees dated June 7, 2022





s/William b. von Herrmann
William B. von Herrmann #15675
Attorney for Appellant

212 Elm Street

Conway, South Carolina 29526
843-488-1030 (telephone)
843-488-1035 (fax)

Bvhlaw00 @ gmail.com

s/Robert E. Lee

Robert E. Lee #63052
Attorney for Respondent
P.O. Box 1096

Marion SC 29571
843-423-1313 (telephone)
rel@rellawfirm.com







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge

Case No. 2024-000562

JUSTIN SHAYNE FULMER,
Appellant,
V.

MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW FIRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,

Defendant,

Of Whom ANNA COGGESHALL is
Respondent.

APPELLANT’S MOTION TO SUBMIT FINAL BRIEF OUT OF TIME

COMES NOW, the Appellant, by and through undersigned counsel, moves this Honorable

Court for:

1. That the Appellant respectfully requests permission to serve and file Appellant’s
final brief outside of the filing deadlines set forth pursuant to Rule 211, SCACR.
2. Further Respondent requests that all deadlines be stayed pending the outcome of

this Motion.





Dated August 26, 2024
Conway, South Carolina

VON HERRMANN LAW FIRM

Respectfully submitted,

VON HERRMANN LAW FIRM

s/ William B. von Herrmann
William B. von Herrmann
Attorney for Plaintiff

SC Bar #15675

Fed ID No. 10250

212 Elm Street

Conway, South Carolina 29526
843-488-1030 (telephone)
843-488-1035 (fax)
Bvhlaw00@gmail.com
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

B

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Common Pleas Court Case No. 2021-CP-26-06975

Appellate Case No. 2022-000330

Melissa Emery Buckhannon, Esquire, Petitioner,
Frazier Law Firm, P.C., SC House Calls, Inc.,
Anna Coggeshall, Bryan Coggeshall,
Katherine Coggeshall, Lauren Trent Fulmer, V.
and Thomas Buckhannon,
from which Anna Coggeshall
is Petitioner herein,

Justin Shayne Fulmer, Respondent.

AFFIDAVIT OF ATTORNEY’'S FEES

I am Richard G. Whiting personally appearing and I make the following
statement under oath:

1. I am the attorney for the Petitioner Anna Coggeshall who has agreed
to pay me $425.00 per hour for my professional services, $150.00 per hour for my
legal assistant’s services, and has agreed to reimburse me for all court costs and
expenses.

2. I am familiar with the provisions of Rule 407, § 1.5, SCACR, and its
guidelines for determining the reasonableness of an attorney's fee. Iam also

familiar with the holding of Glasscock v. Glasscock, 304 S.C. 133, 403 S.E.2d 313

Buckhannon, et al v. Fulmer Page 1 of 2 Affidavit of Attorney’s Fees
Appellate Case No. 2022-000330 a0





(1991), and Anderson v. Tolbert, 322 S.C. 543, 473 S.E.2d 456 (Ct. App. 1996),
regarding attorney's fees in domestic relations cases.

3. I believe, based upon all of the relevant factors, including the time and
charges stated below, that a reasonable award of attorney's fees and suit money in
this case would be $12,231.25.

4, Attached is a summary of fees incurred and costs advanced in this
case.

5. I graduated from the University of South Carolina School of Law in
1982 and am admitted to practice in the Courts of South Carolina and the United
States District Court for South Carolina. Since that time, I have been engaged in
the private practice of law with an emphasis on domestic relations. I have an “AV”
rating with Martindale Hubbell. | I have written on domestic relations and have been
published in South Carolina Lawyer Magazine. I speak regularly at seminars on
domestic relations and at the orientation for new Family Court Judges. I am active
in the South Carolina Bar where I have served as a representative on the Family
Law Section Council. I have also been qualified as an “expert” witness and have

testified in South Carolina Court as an expert.

June 7, 2022

Buckhannon, et al v. Fulmer Page 2 of 2 Affidavit of Attorney’s Fees
Appellate Case No. 2022-000330
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Melissa Emery Buckhannon, et al
from which Anna Coggeshall is Petitioner herein
v. Justin Shaye Fulmer

Civil Action No. 2021-CP-26-06975
Appellate Case No. 2022-000330

EXHIBIT - AFFIDAVIT FOR ATTORNEY'S FEES

Hrs. Amount
Attorney's Fees as of 06/06/22 26.25 S 9,231.25
Total Fees as of 06/06/22 S 923125
Hours anticipated for preparation
and Court of Appeals Hearing 8.00 $ 3,000.00
TOTAL ATTORNEY'S FEES $ 12,231.25
Buckhannon, et al v. Fulmer Page 1of 1 6/7/2022
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STATE OF SOUTH CAROLINA ‘ N THE COURT OF COMNMON PLEAS

Ot

FEETEENTH I DICIAL CIRCUTY
NTY OF HORRY : CASL NOL 2021-CP-26-06973

JUSTIN SHAYNE FULMER

MELISSA EMERY BUCKHANNOYN

Plaintift, : AFFIDAVIT OF FEES
. STEVEN MARC ABRAMS, J.D.. M.S.

) A | ¥i;e e

ESQUIRE, FRAZIER LAW FIRM . e S DGR
P.C.,SC HOUSE CALLS, INC., =
ANNA COGGESHALL, y # Jun 07 2022

BRYAN COGGESHALL,

KATHERINF COGGESHALL, [ T WL DT RD s
LALREN TRENT FULMER. 15 .
THOMAS BLCKHANNON,

3Worn,

Defendants.

PERSONALLY, APPEARED BEFORE ME, the undersigned, who, being duly

deposes and stares the following:

My Name is Steven Mare Abrams. 1 am a licensed Artormey and Counselor at Law in

South Carolina, Washington. DC. and New York and retired South Carolina Stare

Comsiable My el S

d of concentration is digital forensics examination and electronic

privacy law Ny ottce address is 1154 Holly Bend Drise. Mount Pieasant. South Carolina

29466, My office phone number is (8431 216-1100. My full eredentials uare included in

my Oy which s appended o this atiday it as Appendiy b,
Lwas retained by Petitioner Anna C oggeshail 1 represent her in an clectronic privacy law su

alleging her child's futher engaged in & pattern o) electronic eavesdropping against her in

violation of tuerception statutes, the Stored Communications act, und the Computer Iraud
and Abuse et She also alleges lortious acts were commitied againsi her including Im asion
T A e L vespass o Chattels. Do o

frcls documented during discoven in this Madler

estabiish that Plaintitt Respondent used an W arch tha was purchased by Petitioner o

cavesdiup on her iMessage electronic communications Petitioner has submiited muitipia

dibtdias ety b she asserts that a0 ne tame did she consen b allow waspondent o have her
AN decess oruse her electronic communications. On \ugist 3 2021 afer
HRTRIE R R O L RIS PR VRN TR ST I N O TR 1o T IR PTY LR TRIFT T}
OSSN b TR o OO TR T T UM ot Py L oogsy
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[ the course of discovery. Respondent has produced evidence of ai lewst Y62 di idual
iVlessazes that were obtained from Petitioner without her consent. Respondeat oftered turther
evidence v his Memorandum in Opposition to the Motion to Suppress Fvidence that “he
received o text message alert on the watch™ shortly after he started wearing it. He further
admits that subsequently be read Petitioner s newly recetved text message. We believe, based
upon the legal research which we have detailed in our briefs filed with this Court of Appeals
ard the techuical know ledge that [hay e gained in over 30 vears as a digital rorensics esaminer
that this is an admission by Respondent of the first of many interceptions of Petitioner's
clectrome connuunications.

Ender the fee relainer agreement with Petitioner. [ am paid $425 per hour. | have altached
my inveives inwhich 1 billed Petitioner tor services and expenses refated w this Moton o

Suppress Esidence. My total fees for services related to the Motion to Suppress Evidence

13 $8,454.38. This includes $3.312.50 10 research and draft the Repty 1w the Respondeni's
Memorandum in Opposition to the Motion to Suppress. $2.716 88 to travel to and attend the
oral drguruent at the Court of Appeals. and $425.00 for meelngs with ms co-counsef and
clieni retated 1 this motion and the underlyving cuse. I have attached the temized invoices for

this work and e\penses.

FURTHER THE AFFIANT SAYETH NOT!

Steven Mare Abrams, J.D., i\‘l;S.

SWORN T AND SUBSCRIBED BEFORE MFE THIS
, DAY OF 2022,

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMNMISSION EXPIRES
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Abrams
CyberLaw

& Forensics

Shiac o
Richard G. Whiting

The Law Offices of Richard G. Whiting
1515 Lady Street

Columbia, South Carolina

29202

United States

Meetings

Cats of issus

02/16/2022

Due Daie

02/26/2022

2412022 - Meeting w1 Mouni Pieasant with Richard Whiting ra: ongaing

issues with Coggeshail reprasantation

Telephone Meeting

211512022 - Meeting with Anna Coggeshall and Richard Whiting re on-

going issues with case

Abrams Cyber Law & Forensics LLC
8432161100

Post Office Box 305

Suilivans Island, South Caroiina
29482

United Stales

nvoice Namoer

0000230

Anount Due {(USD,

$425.00

Fa
A

$425.00 0.5 $212.50
$425.00 g5 $212.50
Subtotai 425.00

T 0.00

Total 42500

Amount Paid 000

s Due s, §425 00

Paymenrt s due upon receipl Please make checks payable to Abrams Cyber Law & Foreasics. LLC. Call for
other payment arrangemesnts. We accept most credit and debii cards. Venmao. and PayPal Electronic

paymenis are prefarrad
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Abrams
- CyberLaw

& Forensics

06/05/2022

Richard G. Whiting

The Law Offices of Richard G.

Whiting Fiig D
1515 Lady Street 06/05/2022

Columbia, South Caroling
29202
Unitea States

Email Corresponderce
2/9/2022 - Emaii excrange i Anna Caoggesnail to get documentaiion

and facts regarding ownersnig of (Watch in question

Legal Drafting
3/31/2022 - Prepare Apple Corset Documentation for Anna

Coggeshall's 1ITunes « :Cioud account (With emails to client for particu-
lars)

Data Processing
4/8/2022- Analyze Data Returnad from Apple

Research

4/27/2022 - Research legal precedents on interception for COA Reply
Brief

Legal Drafting - Repiy Memorandum
4:28/2022 10 4/29/2022 -
Motion to Suppress

Raoty 10 Respondent's Memo in Opposition iy

Legal Drafting - Affidayit
5/18/2022 - Draft affigavit for

srna Coggeshall (with email exchange to
astablish fac:s for affigaun

Legal Representatan
6/2/2022 - Phone call wir- Faraily Court Attorney for Client to obiain
2cpy of Family Court Agreemeni . Review ianguage of agreemert pas-

=i cnim s e D v o e AR s
PRSI T SO DU S iE]s sty

b=

Abrams Cyber Law & Forensics LLC
8432161100

Post Office Box 305

Sullivans Isiand, South Carolina
29482

United States

0000250

$5.312.50

Anna Coggeshall
Motion to Dismiss

$425.00 075 $31875
$425.00 1 $42500
$425.00 1 $425.00
$425.00 2.5 $1,062.50
$425 00 45 $1,91250
%425 QC 375 331875
$425 00 J5 $212 50
376
Q425 NN o





Abrams
CyberLaw

1

7

TE N O

[EIHETI LA of isau .
Richard G. Whiting 06/05/2022
The Law Offices of Richard G.

Whiting Tas Daie
1515 Lady Street 06/05/2022
Columbia, South Caroiira

29202

United States

Abrams Cyber Law & Forensics LLC

8432161100
Post Office Box 305

Sultivans island. South Carolina

0000251

- T

Anna Coggeshall,
hearing atten-
dance expenses

$2 716.88

29482
United States

ol Dl

LTy e T

Travel Expenses

8i7/2022 - 6/8/2022 - Trave! fram Charleston 1o Columbia and Back

Hearing

6/8/2022 - Hearing at SC Court of Appeals

Lodging

9/772022 Lodging at Holiday inr Downtown Columbia

$425.00

$425.00

$166.88

Subtotal

Tax

Total
Amount Paid

$1,700.00

$8500C

$166.88

2,716.88
000

2.716.39
000

32,715 88

Paymenl s due upor: recaipt. Please make checks payable to Aprary

1s Cyber Law & Farensics. LLC. Call for

other payment arrangemenis We accept most credit and debit cards Venmo. and PayPai Electronic

aayments are preferrad
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5 322

"1

A P

@

coov e Traug o sacary Your tric o Coluir iz

Your trip to Columbia is in 4 days

Priceline trip £ 570-101-483.38 )

Ernail sent to: steve:@abramsforensics.com

Holiday inn - Columbia - Downtown
Jun7-Jun g
Check-in after 03:G0 &pa=

Confirmatior @ 499326326 T

Payment Summary

Priceline trip number 570-101-483-38

Purchase date Jun 3, 2022
Payment method Visa {7358}
3:liing name Steven Abrams
Hote! subtotal $149.00

Price per night $149.00

Number of nights !

$17.38
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Appellant,
V.

MELISSA EMERY BUCKHANNON, ESQ.
FRAZIER LAW FIRM, P.C., SC HOUSE CALLS,
INC., ANNA COGGESHALL, BRYAN
COGGESHALL, KATHERINE COGGESHALL,
LAUREN TRENT FULMER AND THOMAS
BUCKHANNON,

Defendant,

Of Whom ANNA COGGESHALL is
Respondent.

FINAL BRIEF OF APPELLANT

VON HERRMANN LAW FIRM

s/ William B. von Herrmann
William B. von Herrmann

Attorney for Appellant

SC Bar #15675

Fed ID No. 10250

212 Elm Street

Conway, South Carolina 29526
843-488-1030 (telephone)
843-488-1035 (fax)
Bvhlaw00@gmail.com
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with the actual time SPent.......ccouiciiiiiii i e e 8

G. The attorney fees billed for mediation do not comport with the actual time

H. The award of attorney fees may only be granted under the Homeland Securities
Act. No attorney fees may be awarded for hourly rate charges related to the
Intrusion of Privacy or Trespass to Chattels
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QUESTIONS PRESENTED

L. DID THE TRIAL COURT ABUSE ITS DISCRETION OR ERR AS A MATTER OF

LAW IN AWARDING ATTORNEY FEES TO RESPONDENT?

iv.





STATEMENT OF THE CASE

This matter is an appeal of an award of attorney fees ordered on April 1, 2024. This
action commenced on October 21, 2021, when the Appellant, Justin Fulmer, filed an action
for various causes of action. Respondent, Anna Coggeshall, filed an Answer and
Counterclaims on December 1, 2021. Certain issues in this case, including the interpretation
of the Homeland Security Act, were addressed by the South Carolina Court of Appeals in its
Order dated September 2, 2022. (R.p.1)

Subsequently, Appellant dismissed his action against Respondent February 14, 2023.

This matter was tried before The Honorable William H. Seals, Jr. over four (4) days
from November 27, 2023, to November 30, 2023. During the trial, the issue of attorney fees
was raised before the jury by Respondent and her attorney on several occasions (R. pp. 294-
295). There was no limiting instruction given by the Court advising the jury that they were
not to consider the attorney’s fees in an award, if any, they may later deem appropriate. (R.
pp- 368-380).

The jury found that Appellant violated the Homeland Security Act and found for
Respondent on the Intrusion of Privacy and Trespass to Chattels claims. (R. p. 269) They
awarded Respondent $25,214.79 in actual damages and $50,000.00 in punitive damages.
Judge Seals thereafter awarded Respondent attorney fees of $72,750.00 by Order dated
February 16, 2024. (R. pp. 273-276)

Appellant filed a Motion to Reconsider the Award of Attorney’s Fees on February 29,
2024. (R. pp. 277-283) Appellant’s motion was denied by Form 4 Order issued by The
Honorable William H. Seals, Jr. on April 1, 2024. (R. p. 287) Thereafter, Appellant filed his

Notice of Appeal on April 8, 2024. (R. p. 290)
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The award of attorney’s fees was based on affidavits attached to this Appeal. (R. pp.
79-85; 88-124) Attorney Abrams initially submitted his invoices for fees and costs to the
Law Office of Richard G. Whiting. Mr. Abrams filed a Notice of Appearance on November 1,
2021, but then was designated as an expert in Respondent’s discovery of May 4, 2022. He
then produced to the Court an affidavit which contained time which was clearly spent
working as an expert as so designated in discovery. (R. pp.79-85; 117-124,373-378)

Attorney Richard G. Whiting’s affidavit included a request for payment for time that
had already been denied by the Court of Appeals after hearing a matter in which the Court of
Appeals exercised its original jurisdiction. (R.pp.88-124,369-372) (R.p. 1)

The Honorable Judge Seals ordered Attorney’s Fees to each of the attorneys in an
Order. (R. pp. 273-276) The Appellant properly and timely made a Motion to Reconsider
the Award of Attorney’s Fees. (R. pp. 277-283)

The Court issued a standard Rule 4 Order denying the Appellant’s relief as sought. (R.
p- 287) This Appeal results from the Appellant’s assertion that the Court erred in the award
and abusing its discretion, by declining to properly conduct an analysis of the allocation of
attorney’s fees properly.

The Appellant takes this appeal to address the issues raised in the Trial Court.





ARGUMENT

L. THE TRIAL COURT ABUSED ITS DISCRETION OR ERRED AS A MATTER OF LAW

IN AWARDING ATTORNEY FEES TO RESPONDENT.

A. THE ISSUE OF ATTORNEY FEES WAS ARGUED AND CONSIDERED BY THE
JURY IN ITS AWARD OF DAMAGES. THUS, AN AWARD BY THE TRIAL COURT IS
DUPLICATIVE.

The trial court abused its discretion and erred as a matter of law in awarding
Respondent attorney fees after that issue was submitted by Respondent during her

testimony for the jury’s consideration. (R. pp.294-295)

“Attorney's fees are not recoverable unless authorized by contract or

statute. Blumberg v. Neelco, Inc., 310 S.C. 492, 427 S.E.2d 659 (1993).” Jackson v. Speed, 326

S.C. 289, 307 (S.C. 1997). While S.C. Code §17-30-135(A)(4) holds that a successful Plaintiff
may recover reasonable attorney’s fees and costs if that person’s communications are
intercepted under the civil cause of action as set forth in that Chapter, the question then
becomes by whom those fees should be awarded- the jury or the Court. The law requires that
Judges make this determination; however, multiple studies have shown that jurors do
consider attorney fees in awarding damages even if those fees are not directly requested by
the Plaintiff. See, Goodman, J., Greene, E., & Loftus, E. (1989). Runaway verdicts or reasoned
determinations: Mock juror strategies in awarding damages. Jurimetrics Journal, 29, pp. 285-
309. Diamond, S. & Vidmar, N. (2001). Jury room ruminations on forbidden topics. Virginia

Law Review, 87, pp. 1857-1915. Mott, N., Hans, V. & Simpson, L. (2000). What's half a lung
3





worth? Civil jurors' accounts of their award decision making. Law and Human Behavior,

24, pp. 401-419.

During the trial of this matter, Respondent’s counsel questioned Respondent before
the jury as to the amount of attorney fees she had incurred as part of her damages. (R. pp.
294-295.) One such estimate presented to the jury was that the fees were in the hundreds
of thousands of dollars. (R. pp. 294-295) One could only surmise that the jury then
considered those amounts in its award of damages as this line of questioning and
argument was repeated several times over. There was no jury instruction advising the jury
that attorney fees could not be considered by them and, if appropriate, would be awarded
by the Court. The jury was not advised that those “damages” would be inappropriate for
them to consider. The Court correctly noted in its Award of Attorney Fees that the
awarded attorney fees are “substantially close to the amount of the jury award....” This
would indicate that the jury considered those attorney fees and awarded that amount to
Plaintiff. The issue of attorney fees once presented to the jury was considered by the jury
in conjunction with the remaining evidence and given the appropriate weight as reflected
by their verdict. In this matter, Respondent received “two bites at the apple” regarding the
attorney fees: once from the jury and then, secondly, from the Court. While South Carolina
law recognizes that in certain situations attorney’s fees are appropriate, it considers them
as damages and thus the consideration by the jury would be inconsistent with the law.
“The general rule is that attorney’s fees are not recoverable unless authorized by contract
or statute.” Seabrook Island Prop. Owners’ Ass’'n v. Berger, 365 S.C. 234, 238, 616 S.E.2d 431,

434 (Ct. App. 2005).





If the award were to be made by the Court, the Court must determine the reasonable
amount of attorney fees based upon the factors as set forth in Glasscock v. Glasscock, 304
S.C.158, 403 S.E. 2d 313 (1991): 1) the nature, extent and difficulty of the case; 2) the time
necessarily devoted to the case by counsel; 3) the professional standing of counsel; 4) the
customary legal fees for similar services in the community; 5) the contingency of
compensation; and 6) the beneficial results obtained. As set forth below, there are
inconsistencies in the Respondent’s attorneys’ billing statements which were not properly

considered by the trial court.

B. RESPONDENT’S ATTORNEYS FAILED TO SUBMIT WRITTEN RETAINER/FEE
AGREEMENTS BETWEEN ATTORNEYS AND CLIENT.

Neither Mr. Abrams nor Mr. Whiting submitted a written fee agreement indicating that
the Respondent contracted for their services, pursuant to Rule 1.5 “FEES” of the S.C. Rules
of Professional Conduct. Without this documentation, the Court has no way to discern what
charges the client is responsible for and if, for instance, travel time is billed at the regular
hourly rate, a discount rate, or simply upon mileage. Does the fee agreement, if it exists,
anticipate that both attorneys would be allowed to charge for dual appearance at
proceedings? These questions are left unanswered, and the Court cannot surmise what the
fee arrangement between Respondent and her attorneys might be in this regard. Further,

Mr. Abrams served first as an expert and then as an attorney in this matter.

C. RESPONDENT’S ATTORNEYS’ FEE AFFIDAVITS LACK SPECIFICITY AS

REQUIRED BY SOUTH CAROLINA CASELAW.





South Carolina’s appellate courts in Johnson v. Johnson, 288 S.C. 270, 277-78, 341 S.E.2d

811 (Ct. App 1986) and its progeny, set forth that “vague estimations of time and labor
devoted to the case and extent of legal services rendered” will not withstand a challenge to
an award of attorney fees. The affidavit and attached invoice must be sufficient enough
such that a Court may apply the factors to be considered. In the case at hand, there are
numerous entries which simply put forth conclusory statements of what time was billed
and for what activity. The billing statements do not allow the Court to discern what time is
allocated, for instance, to the Homeland Securities Act cause of action, for which attorney
fees are recoverable, and the causes of action for Intrusion of Privacy and Trespass to
Chattels, for which attorney fees are not recoverable. Hawkins v. Multimedia, Inc., 288 S.C.
569, 344 S.E.2d 145 (1986). As the affidavits lack specificity, the attorney fees should be
modified to that extent. The affidavit furthermore includes speculations or “guestimates” of
time spent, and in no way attempted to quantify the actual time spent. Any time spent by
Mr. Abrams as an expert should be removed from his affidavit of attorney fees. Based upon
the foregoing, Appellant respectfully requests that the Court vacate the Award of Attorney

Fees or, in the alternative, amended as set forth below.

D. THE COURT OF APPEALS PREVIOUSLY DENIED RESPONDENT’S ATTORNEY
FEES IN ITS ORDER DATED SEPTEMBER 2, 2022. NEVERTHELESS,
RESPONDENT’S ATTORNEYS THEN RESUBMITTED THOSE CHARGES IN THEIR
ATTORNEY FEE AFFIDAVITS TO THE TRIAL COURT.

1. Court of Appeals-Mr. Abrams Fees: The Court of Appeals considered

Mr. Abrams’ attorney fee affidavit and invoices presented at the time of the





hearing before the Court of Appeals and denied those fees. Despite this,
several of these same fees were resubmitted to the trial court to be
considered in the trial court’s fee award. Those fees are as follows:

a. Bill for $425.00- (R. p. 122)

b. Bill for $5,312.50- (R. p. 123)

c. Bill for $2,716.88- (R. p. 124)
These invoices total $8,454.38 and were previously denied by the Court of
Appeals in their Order dated September 2, 2022. (R. pp. 1). Thus, any
attorney fee award should be reduced after taking into account the Court’ s
ordered hourly rate of $250.00. Thus, the total award to Plaintiff would be
reduced by $4,988.08.

Court of Appeals-Whiting Fees: The Court of Appeals considered Mr.

Whiting’s attorney fee affidavit and invoices at the hearing before the Court
of Appeals, and denied those fees. Despite this, these same fees were
submitted to the trial court and considered in the trial court’s fee award. (R.
p. 369-372) Those fees are as follows:

a. See attached bill for $12,231.25- (R. pp. 88-116)
Mr. Whiting anticipated 8.0 hours @ $3,000.00 in this bill but then ultimately
submitted a 4.0 hour bill ($1,700.00) on his affidavit to the trial court. Thus,
invoices totaling $10,931.25 were previously denied by the Court of Appeals
in their Order dated September 2, 2022, but were, nevertheless, resubmitted
to the trial court and awarded. (R. pp. 88-116 and R. p. 369-372) Again, any

attorney fee award should be reduced by this amount.





3. Based upon the above, Appellant requests that the Court reduce the attorney

fee award by $19,385.63, adjusted by the $250 hourly rate to $11,437.52.

E. THE ATTORNEY FEES BILLED FOR THE DEPOSITION OF JUSTIN FULMER DO

NOT COMPORT WITH THE ACTUAL TIME SPENT- MR. ABRAMS BILLED 9

HOURS FOR A 1.08 HOUR DEPOSITION AND MR. WHITING BILLED 9.5 HOURS.

1.

Deposition Fees: Mr. Abrams submitted a bill for 9 hours for a

deposition which took 1.08 hours, as is evidenced by the deposition
transcript. If one were to estimate travel time at a generous 3.5 hours
this should have resulted in 4.58 hours for a total fee of $1,946.50;
however, Mr. Abrams billed $3,825.00. In addition, Appellant does
not believe it is reasonable to charge a full billing rate to travel time.
Appellant asserts the Court should reduce the award by a minimum of
$1,878.50.

Deposition Fees: Mr. Whiting billed 9.5 hours ($4,037.50) for the same

1.08-hour deposition. This included 1.75 hours of prep and 7.75 hours
allocated to the actual deposition. Again, presuming that he billed his
full rate for travel time, this should result in a charge of $2,766.75
(5.43 hours travel plus 1.08 hours deposition time). In addition to
billing for the full hourly rate for travel time, Mr. Whiting charged an
additional mileage charge of $180.78. Appellant asserts this charge

should be reduced to the actual time of the deposition, plus a





reasonable charge for travel resulting at least in a reduction of
$1,270.75.

o Respondent chose to hire attorneys who did not reside in the county
in which this action was brought. Defendant should not be
responsible for the travel time incurred at the attorneys’ full hourly

rate and then charged an additional mileage fee.

F. THE ATTORNEY FEES BILLED FOR THE DEPOSITION OF ANNA COGGESHALL DO
NOT COMPORT WITH THE ACTUAL TIME SPENT- MR. ABRAMS BILLED 9
HOURS FOR A 3.7 HOUR DEPOSITION.

Mr. Abrams submitted a bill for 9 hours for a deposition which took 2.7 hours as is
evidenced by the deposition transcript. If one were to estimate travel time at a generous
3.2 hours this should have resulted in a total fee of $2,890.00; however, Mr. Abrams billed
$3,825.00 for a difference of $935.00. As previously stated, Appellant does not believe it is
reasonable to charge a full billing rate for travel time. Appellant asserts the Court should
reduce the award to reflect a reasonable billing rate for travel time. (R. p. 120)

G. THE ATTORNEY FEES BILLED FOR MEDIATION DO NOT COMPORT WITH THE

ACTUAL TIME SPENT.

Mr. Abrams submitted a bill for eleven (11) hours for mediation; however, the
mediation only took five (5) hours as is evidenced by the attached mediator’s report. (R. p.
86). Even if Mr. Abrams included a generous 3.5 hours for travel time, the billed time

should have been 8.5 hours. This is the difference between a bill for $4,675.00 vs $3,612.50.






Appellant would request the Mr. Abram’s fee award be reduced by the difference of
$1,062.50, adjusted to $626.88. (R. p. 120)

Mr. Whiting submitted a bill for eleven (12) hours for mediation; however, the
mediation only took five (5) hours as is evidenced by the attached mediator’s report. Even
if Mr. Whiting included a generous 5.43 hours for travel time, the billed time should have
been 10.43 hours. This is the difference between a bill for $5,100.00 and $4,432.75. Mr.
Whiting also charged $180.78 in mileage on top of his hourly rate. Defendant would
request that Mr. Whiting’s fee award be reduced by the difference between $5,280.78 to
$4,432.75. Provided that a fee agreement (if one exists) allows for both attorneys to bill for
the same services, Appellant would request the award be reduced by $848.03, adjusted to
$500.34. (R. pp. 112)

H. THE AWARD OF ATTORNEY FEES MAY ONLY BE GRANTED UNDER THE
HOMELAND SECURITIES ACT. NO ATTORNEY FEES MAY BE AWARDED FOR
HOURLY RATE CHARGES RELATED TO THE INTRUSION OF PRIVACY OR
TRESPASS TO CHATTELS ACTIONS.

Respondent’s attorneys’ affidavits do not separate the hourly rate charges related to the
action regarding the Homeland Security Act ( S.C. Code §17-30-10 et seq.) and the actions
related to Intrusion of Privacy and Trespass to Chattels. The billing statements provide no
mechanism for the Court to separate the time associated with the Homeland Security Act
action and the Intrusion of Privacy and Trespass to Chattels actions, although it is clear
from the transcript that a substantial portion of Respondent’s case was directed toward the
latter cause of action and that Respondent recovered under those causes of action. (R. p.

269). The Court cannot assume that none of the fees submitted were generated in relation
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to those causes of action and the attorney fee award must be adjusted accordingly, as the
Respondent may only recover fees under the Homeland Security Act. Any award of
attorney fees should be reduced by the hourly rate charges which the Court believes the

attorneys allocated to the pursuit of actions other than the Homeland Securities Act action.

CONCLUSION
The trial court’s award of attorney fees was both an abuse of discretion and an error
of law. Based upon the foregoing, Appellant respectfully requests that the Court vacate the
Award of Attorney Fees or, in the alternative, amend and reduce the award by a minimum

of $19,937.07, plus an adjustment for travel time, as set forth hereinabove.

Respectfully submitted,

VON HERRMANN LAW FIRM

s/ William B. von Herrmann

William B. von Herrmann
Attorney for Appellant

SC Bar #15675

212 Elm Street

Conway, South Carolina 29526
843-488-1030 (telephone)
843-488-1035 (fax)
Bvhlaw00@gmail.com
August 26, 2023

Conway, South Carolina
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