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ARREST WARRANT NUMBER

2018258007742

ACTION OF GRANDéJHP
I4AR 2.3 1013

"Twan 840 ENEF]

3| ——

o

Forepersdn of Grand Jury ——
Date:

f e m o s m——— o R —

VERDICT '

Foreperson of Pelt Jury !
Date:

DOCKET NO.
18.Gs-42- (661
The State of South Carglina
County of Spartanburg

Barny J. Bamnette, Solicitor

COURT OF GENERAL SESSIONS

TURLR ! -

THE STATE
V-

HAROLD BUSTER JONES, llf

Indictment For
DUS/DRIVING UNDER SUSPENSION

BC Code: 18-1-460
CDR Code: 0174
Class MIS-UKC




STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF SPARTANBURG )

MAR 23 2018
At a Court of General Sessions, convened on . the

Grand Jurors of Spartanburg County present upen their oath:

DUS/DRIVE UNDER SUSPENS|ON

_That the Defendant, Harold Buster Jones, [, did in Spartanburg County on or about
March 5, 2018, drive a motor vehicle on a public highway of this State when his license

to drive was canceled, suspended or revoked, all in violation of §56-1-460, THE CODE

OF LAWS OF SQUTH CARQLINA, {1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided. %— _
sbucy
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The State of South Carolina
County of Spartanburg

Barry J Barnette, Soliciter
COURT OF GENERAL SESSIONS

I A
TERM

ARREST WARRANT NUMBER

20162580017713

ACTION OF GR.ANEW‘
HAR 2.3 10

7 4

Foropdrsont Grand Jury —

Date.
VERDICT
" Foreperson of Patt Jury
Date

THE STATE
Y.

HAROLD BUSTER JONES, Hi

Indictment for

FAILURE TO STOP MOTOR YEHICLE
WHEN SIGNALED BY QFFICER

5C Coda 565750
CDR Code 2296

Class m sa










STATE OF SOUTH CAROLINA ) INCICTMENT

}
COUNTY OF SPARTANBURG )

At a Court of General Sessions, convaned on ' , the

Grand Jurors of Spantanburg County present upon their cath:

RECKLESS DRIVING

That the Defendant, Harold Buster Jones, (ll, did in Spartanburg
County on or about March 5, 2018, willfully and unlawfuily operate a motor
vehicle upon the streets and highways of Spartanburg County, South
Carolina, in a manner showing a willful disregard for the safety of persons
and/or property, in violation of §56-05-2920, CODE OF LAWS OF SOUTH
CAROLINA, {1976), as amended.

Aganst the peace and dignity of the State and confrary to the statute in such case

made and provided

SOLICITOR






STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF SPARTANBURG )

At a Court of General Sessions, convened on , the Grand Jurors

of Spartanburg County present upon their oath:

COUNT | - DOMESTIC VIOLENCE OF A HIGH AND AGGRAVATED NATURE

That the Defendant, Harold Buster Jones, lll, did, in Spartanburg County on or
about March 5, 2018, cause physical harm or injury or offer or attempt to cause physical
ham or injury to Tina Gary, a househoid member, causing the victim te fear for her safety,
to wit: by attempting to stab the victim with a knife; and/or

(1)did commit the offense under circumstances manifesting extreme indifference to the
value of human life and great bodily injury to the victim did result; and/or
(2)did commit the offense, with or witheut an accompanying battery and under
circumstances manifesting extreme indifference to the vaiue of buman life, and
would reasonably cause a person to fear imminent great bodily injury or death;
and/or
(3)did violate a protection order and, in the process of violating the order, committed
domestic violence in the first degree,
in viotation of Section 16-25-85, THE CODE OF LAWS OF SOUTH CAROLINA, (1978) as
amended.

COUNT Il - POSSESSION OF FIREARM DURING COMMISSION
OF A VIOLENT CRIME

That the Defendant, Harold Buster Jones, iil, did in Spartanburg County on or about
March 5, 2018, visibly display a knife during the commission or attempted commission of a
violent ¢rime, to-wit: Domestic Violence High and Aggravated, in viclation of Code §16-23-
490, CODE COF LAWS OF SOUTH CAROLINA, (1976}, as amended

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided. %
. ﬂ?
SOUW
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The State of South Carolina
County of Spananburg

WITNESSES

v

[
Barry J Barnette, Soficitor
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YERDICT
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5C Code 4453375

Foreparson of Pelif Jury
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i OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
STATE ViR
Harold Jones [11
AKAD
Race: BLACK 4D

DOB:

Address: Southern Awvy

City,State,Zip.  Spartanburg, SC 29303-2648
DL#; S1Dx:

)
)
)
)
)
)
)
}
)
)
)

*CDL Yes[[] Nol ] CMV Yes(] No[J Hazmat Yes(] No[

In disposition of the said indictment comes now the Defendant who was

IN THE COURT OF GENERAL SESSIONS

INDICTMENT/CASEW: 2018G54201661

AFWH: 20182580017712

Mate of Offense: _3/3/2018

S.C. Code § 3398— 54/ 1{60@25_
CDRCode #: 38 |14 @@

SENTENCE SHEET

[0 CONYICTED Ol or

TO: DUS/ Driving under suspension, license not suspended for DU - Jid or sub. offensic

KIPLEADS

in violationof §

319¢ gf ﬂgzi v/
[X) NON-VIOLENT CVIOLENT [ ]SERIOUS

The charge is: X} As indicted, [}Lesser Included Offense,

The pleg t Negotiations or Recommendation,
A SCB13039
- ETTL, BARRY SC BarH

WHHBEFORE, the Defendant js comunited (g the
for a determinateterm of o days’?y@ !5 cars ar
and/or to pay a fine of § ; provided that upon the service of

of § : plus costs and assessments as applicable®; the balance is suspended withprobation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services s1andard conditions of probation,

which are incorparated by refercnee.
(YCONCURRENT or

[J CONSECUTIVE to sentence on;
Bﬁne Defendant is to be given credit for time served pursaant to S.C. Code §24-13-40 to be culcuiated and applivd by SCDOC. QY

MOST SERIOUS

MonTHS
[]Cefendant Waives Preseniment to Grend Jury.

R Negotiated @ R
Defendant
[&-Stnte Department of Corrections,

O under the Youth{ul Offender Act not o exceed
days/months/years and/or payment

~F 6g0f the S.C. Cade of Laws, bearing COR Code #3298 17 ¢ Jo2

[} Mandatory GPS(CSC
wiminor 15t or Lewd Act)

4,

White, Suzanne
Astorney (or Defendam

C] §17-25-45

fdefendant's Initlals)
dation by the Stae.

SCB78215

(] County Detention Center,

[J The Defendant is to be placed on the Centeal Registry of Child Abuse and Neglect pursuant to § C. Code §17-25-114,

Pursuant to 8 U,5.C Scctiun 922,it is vulavwful for a person convicted of a viclotion of Section 16-25-20 or 16-25-65 (Domestic

Yiolence ) to ship, transpurt, possess, or receive a fireasrm or ammunition.
SPECIAL CONMDITIONS;

(] RESTITUTION: [JOcferred  [JDef. Waives Hearing [ 1Ordered  PTUP
Towl: $ plus 20% fee: s } dayshours Public Service Employment
Payment Terms: Obtain GED
[] Setby SCDPPFS Anerd Vac, Rehab. ar job Corp.

. Muy serve W/E begining
Recipient: Substance Abuse Counseling [
*Fine: ) Random Drup/Aleohol testing [
§14-1-206 (Assessmeats 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§14-1-21 1 (A)(1) (Conv. Surcharge) 5100 $/O60 . W pmis. of § beginning
§14-1-23 [{A}2) (DUI Surcharge) 5100 3 . .
§56-5-2995 (DUI Axsessment) $12 5 ¥ _____ paid o Public Defender Fund
§56-1-286 (DUI Breath Test) $25 3 Other:
Proviso (Public Def/Protation) $X0 £
§14-1-212 (Law Enforce. Funding) 525 $ A5
§14-1-213 {Drug Court Surcharpe) $150 % B
§50-21-114{BU! Breath Test Fee) $30 b
§56-5-2941J) {Vehicle Assessment) $40fex % [J Appointed PD or appointed other counsel,
34610 County (if paid in installments) $ .75 Provise recuires $500 be paid to Clerk

during probation and shall be coilected belore

TOTAL § 25 TS any uther Tees,

Clerk of Courtf Deputy - ¢ s
Court Heporter: (4 ”

SCCA T (0/2018)

Presiding Judge -~ ,

Judge Code: R . 1 f18]

Sentence Date: ID /3 / ;4
=y ‘./ )

v

(douy









STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF SPARTANBURG l/
STATE Vs INDICTMENT/CASES: ___ 2018G54201664
Harold Jones 11| AWE: _ 2018A4210200796
AKA: Dete of Offense: _5/2018
Race: BLACK Sex: M Age: ) S5C.Code§ :__16-23-0065(A)

e’ gt e W upt e e g et

DOB: S3¥: CDR Code i: 84

Address: outhern Ave -

City,Stat :

DL¥: D8 ; SENTENCE SHEET

*CDL Yes| I !oi i CMY Yes[] No[] HeazmatYes[] No[]

In disposition of the said indictment comes now the Defendant who was O CONVICTEDOF or KIPLEADS

TO: Domestic / Domestic violence of & high and agzrevated nature

in violstionof  § 16-25-0065(A) ____ ofthe S.C. Codoof Laws, bearing CDR Code # 3814 _
[INON-VIOLENT = [%) VIOLENT [JSERIOUS ([JMOSTSERIOUS  [] Mandatory GPX(CSC 0 §17-25-43

I5YAS Sut Tmesrys + 3 Yomas Aetariorfasg)r 5 Foe Pin Gas swiminot 16t or Liwd Act)
Thechargeis: [X] As lndicted, [Lesser Incloded Offense, [ Defendam Watves Prescntmept to Grand Jury. (defendant's Initials)
syl gut Negotiatiens or Recommendation, A Negotiated Séntepce, [] Regpmmendation by the State.

/ 7
SCB13039 / PFY L IAEE $CB78225
SC Bn# t SC Bar¥

’ White, Suzeane
! / Auomey for Defendant

WHEREFORE, the Defendent is ited to the [[J-5fate Department of Correetions, {0 County Detention Ceuter,
for a dewerminate tarm of jg days/moaih or [ under the Youthfal Offender Act nat to excesd years
andior 0 pay a flne of § ; provided thal upon the service of o } s andior poymen)
of'$ ; plus costs and essessments a3 applicable®; the balimee is suspended withprobation for _ -
montb d subject to South Caroling Department of Probation, Parole and Pardon Services standard Bondltions of probaticn,

§ by reference.

wh
£ CURRENT or () CONSECUTIVE to sentence on:
IB{TDetzndam is 10 be glven credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applicd by SCDOC. 2"". ‘h-v

(] The Defendan i to be pisced on the Central Regisry of Child Abuse and Neglect pursuant to S.C. Code §17-25-138,
Pursusnt to 18 US.C Section 922,it is unlawfal for s person convicted of u violation of Section 16-25-20 or 16-25-85 (Domentie
Violence ) to ship, tronsport, possess, or receive a firearm or ammunition.

SPECTAL CONDITIONS:
[ RESTITUTION: [Deferrod [JDef Walres Mearing [ JOrdered PTUP
Towl: $ Phus 20% fee s days/hours Public Service Employment
Payment Termas: Obtain OED
(] Set by SCDPPPS Atrend Vor. Rehab. or Job Corp.
o May serve W/E beglning
Recipient: Substance Abuse Counseling E
*Fine; $ Rendom Drug/Alcohol testing (B4
§14-1-206 (Assesments 107.3 %) ] Fine may be pd. in equal, consecutive weckly/monthly
§18-1:21AX1) (Conv. Sureharge) $10 “$ /00 A pmts, of $ inning
§14-1.211(A)(2) (DUI Surcharge) $100 3
§56-5-2993 (DU) Assexsment) s12 3 5 paldioPublic Defender Fumd
§36-1-285 (DU Breath Tem) 25 °§
Proviso (Public Def/Probation} $500 % ). L P\ 7N
§14-1-212 (Law Enforce. Funding) 2 ¥ %w ~FTRD Hi gl
§14-1.213 (Drug Coun Surcharge) sis0 % — Cowadly w D
§50-21-114(BUI Bresth Test Fer) ss0 § ~Filbiong h die. S\
§56-5-2942( 1) (Vehicle Azsersmens) 340ka § [ Appoin or appoitnmﬂ;er counsel,
3% 1o Counly (if puld in installments) y /5. 75 Proviso requires $500 be paid to Clerk
during probation and shall be collectsd before
TOTAL $ L43.75 any other fees.

Clerk of Court/ Deputy C1 amec mmg‘o;".d“ g
com faa. o [V . T3 | B—

SCCA/217 (0472018)
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STATE OF SOUTH CAROLINA )
) TN THE COURT OF COMMON PLEAS
County of SF 5! dﬁn L;‘@ )
oA )
Hardll fastr Jones 27 )
Pull nama md prlaon numbee (If 2ny) of Applicam ) 202? "CP-42.. 0314'{
) .
v, )
) APPLICATION FOR
)
State of South Carolina ) POST-CONVICTION RELIEF
)
)
)
NST| 1{ = READ LL

In arder for this application to receive consideration by the Court, it shall be in writing (leglbly
handwritten or fypewritten), signed by the applicant and verified (natarzed), and k shall set forh in
concise form the answers to cach applicable question. If necessary, applicant may fumnish his answer toa
perticuler guestion on the reverse side of the pzge or on an addliional page. Applicam shall mako clear o

which question any such continued answer refers.

Since every application must be swom under oath, any false staterment of' s matesial fact therein
miay serve a5 {he bagis of prosecution and conviction for pedury,  Applicants should, therefore, exerclse

care Lo assyre thal all answers are true and corresL

IF the application is taken in forma pavperis, it shall inelude an affidavit {attached &1 the back of
the form) setting forth information which establishes thet applicant will be unable to pay the fees and
costs of the proceedings. ‘When the application ls completed, the origing] shall be majled w the Clerk of

okt

Court far the County in which the applicant was convieted,

1. Place of detention

Lo

2. Name and location of Court which Imposed sentence ﬁpacbnha%.&&ﬂ:&\_

gt 3,C_

A

L} Name(s) of co-defendani(s} (if any)

4, The indictment number or numbers (if known) upon which and the offenses;

sentence was imposed:

(@ 2013 G54 20iulY]

208 LSH 26

M 20§ 654 202237

2615 65+ 20f1,

o
e I3
e
: [
Biptien
-
R5Y o
D
632622 82 Soo I
clS
[ Z5 -

4
£

Ui



{©)

201865420225

The date upon which sentence was imposed and the terms of the sentence:

(a)
L)
(c)

/305 817107
Lol //% L3l
o/ 10x

Check whether a finding of guilty was made;

(2}
)
©

afier 8 plea of not guilty

after a ples of guilty _; ~

afier a plea of nolo contendere

Did you appesal from the judgment of conviction or the imposition of sentence?

If you answered *yes” 1o (7), list:

{a)

(w)

(b)

[
(2
: zoc =
If you answered "no” te (7), state your reasons for not so appealing: . 32:1 - 5
S =l
= m- 1
2w @
G
8at =
Mo
T =
=7 w
2 = L]

the name of each Court to which you appealed;

Sl (locadica__Low! of A5

the result in each such Court W which you appealed:

the date of each such result:

Ll 2. 2al)

if known, citations of any writien opinion or orders entered pursvant to such

reselts:

M&,M__ﬂjﬂfrm/ el sr wee.  for
L./

N
{




11,

12.

13.

)
State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

(8) Mgﬁm__gr sustence. _of ursel
&

()

State conciscly and in the same arder the facts which support each of the grounds set out
in (10):

& tle el pd BLEH LS abligetions Lo A

®) Loy o T ik Lers B ol fEof F AL e

(c) i L4 ;'( =9’ _siher ot

Prior to this application have you filed with respect to this conviction:

(8)  any petition in a State Court under South Carolina Law?_v" ey

(b)  any petition in State or Federal Courts for habeay corpus or paé-mn\rictions
relief? 447

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? __¢47

(d)  any other petitions, motions or applications in this or eny other Courr?

I you answered "yes" to any part of (12), list with respect to each petition, motion or

application:

(a)  the speeific nature thereof:
i A4 |
i,
ifl.

iv.

(b)  the name and location of the Courl in which each wus filed: 2 =

. Za =

o T Sl Gaidov Qech of Apels =2 Z g
R - -

aa . A ) -l -l

1. Cc&,mhm SC TEIE —

aan e L [= =] N

i, k2 O
Bar = ‘L
MO = -

gx 5 +J
iv. = 2]




the disposition thereof:

©
N VR A

n

ii.

iv,

)

the date of each such disposition:

.
8

Led 22,202/

lii

O]

disposition:

iv,
if known, citations of any written opinions or orders entered pursuant to each such

.
1

ii.

State or Federal, in any petition, motion or application which you have filed?

iv.
Has any ground set forth in (10) been previously presented to this or any other Court,

14,
/f/d
15.  [f you answered “yes” to (14) identify:
(8)  which grounds have been presented:
i . s o1
ii.
iii. .
. — . . = =
(b) the proceedings in which each ground was raised: 3 Q =
>8m = .
. 2RS0T
i, FED & =
Qo f"' .":—-
jii. Oor =2 i g
4 i ==
gz s J
= o
- W
Revised 3/2003

75



16,

17,

18,

If eny ground set forth in (10} has not previously been preseated to any Court, Sate or
Federul, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
(=)
(b)

()
Were you represented by an attorney ot any time during the course of:

(e}  your yraignment and plea? _ <

(b) yourtral, if agy? jV/lA(

(c)  your sentencing? };( b
{d}  your appeal, if any, from the judgment of conviction or the impasition of

senience?
preparation, presentation or consideration of any petitions, motions or

applications with respect w this conviction, which you filed?
Iy

1f you answered “yes" to one or more perts of {17), list:

(a) the name end address of each attomey who represented you:

i. '_’, larcs éﬁéf‘/xf’

Ly

©

jiid.

(b} the proceedings at which each such attomey represented you:

i { !'.’.'ZB.‘,; g:zﬁg faa Xl £Q(" meﬁhm Iﬁ[ﬁ[aé'ﬁi."}
=
So—3-

ii. miie 7§
[EY o e
5w

iii, Qe =
AQL e
_.,F_...’* = e

Lo |
=
Revised 312003



Stnie clearly the relief you seek in filing this application:
G pomecem”

19,
rids
LY ot Cmanlt al Lept e
20.  Are you now under sentence fram any other court that you have not challepged?
STATE OF SOUTH CAROLINA )
) VERIFICATION
)

County of Spadm | 9
y ; being duly swom

P’ Zo
up:m my oath, depose and say that { have subscnbad to the foregomg application; that I know the

contents thereof; that it includes every ground known to me for vaceting, sctting eside or
correcting the conviction and sentence attacked in this application; and that the matters and

altegations therein st forth are true.

'SWORN— g and s bscnbed before me this éé

L3)

“ My Commission Expires: _ ~7 / “"f 2028

P
o =
38 —
N == —
ZEF 8 T
g8 <
g o —-—
.'"-:_-j-rr:-: o] T
ﬂ‘-‘)(‘) s
¢ & -
O o S il .
g4 8 .J
= i
- ?
Revised 32003



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1\, _Llereld Lok 'grr s Z , hereby apply ar [esve to
proceed in this action without prepayment of fees or coats or security therefor. in support of my
spplication | declare under penalty of perjury that the following facts are true:

n | am the gpplicant in this action and 1 believe 1 am entitled to redress.
(2) Because of my poverty I am unable to pay the costs of sald proceeding or give

security thereof,

Arplicart

b“ ORN or affitrned to and subseribed befors me lhls

day of
nfar_ll Pu, = ; 5

My Cocnumission Expires: "'I

d i

[7r] —
n —
ar =
el e
I o=
- M I
=CC @
=omora
— L. b
R8s =
'\ REE 5
. == 0
= FR]
Revised 32003
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.~State of South C arolina,

..STATE OF SOUTH CAROLINA IN THE COUR:LGI""CrOrMMON PLEAS

| COUNTY OI' SPARTANBURG FOR Iﬁ}irS’E{/ENTH JUDICIAL CIRCUIT
Harold Jones 111, #251347, Case No. 2021-CP-42-03794
Applicant, .-~
v, e RETURN AND MOTION FOR A

-
o

MORE DEFINTTE STATEMENT

Respondent.

NOW COMES Respondent, moving for a more definite statement and making,ite‘r’éfﬁm

to the post-conviction relief (hereafter "PCR”) application filed on I\{gyemb'e';'& 2021, by Harold

Jones (hereafter “Applicant™). Respondent tespectfully offers the following in support of its

return: e

L. Procedural History

Apprli'c'ént is presently confined in the South Carolina Department of Corrections pursuant

o to orders of commitment of the Spartanburg County Clerk of Court. In March 2018, the

Spartanburg County Grand Jury indicted Applicant for failure to stop motor vehicle when
signaled by an officer (2018-GS-42-1662), reckless driving (2018-GS-42-1663), domestig,,,rf"'rrr

violence of a high and aggravated nature (count one) and possession of firearnt during the

commission of a violent crime (count two) (2018-GS-42-1 r6,6,4).'Tﬁr1r\/Iay 2018, the Spartanburg
County Grand Jury indicted Applicant for q;str'rb'dfircrm of cocaine within one-half mile of school

(2018-(GS-42-2282) and posrs,ess'réf{rc;f cocaine base (2018-GS-42-2283). Suzanne White, Esquire

e’
-

represented Appticant. On October 31. 2018, Applicant pled guilty to a negotiated sentence

_.-béfore the Honorable Grace Gilchrist Knie. The weapons possession charge was nolle prgs@&

S &
indicted. Applicant was sentenced to fifteen years’ imprisonment, suspended UPO% ‘:gﬁb; th\x'{,\
QL
S8 S
NS
ST N N
Page 1 of 10 : \},:'r""'% N



with three years’ probation for the domestic violence charge, ten yeats imprisonment for

distribution of cocaine within one half mile of a_._%r.hﬂéT,— threc years® imprisonment for cocaine

possession and failure to stop a ql_olor‘éé_hicle, and thirty days’ imprisonment for reckless

driving. =

The remittitur was issued on May 11, 2021. —

First PCR Action: (2021-CP<43-01206)

Applicant subsequently filed }_1_i_s_ﬁrsf_l3_éR application on April 16, 2021, in which he

alleged the following _g_r_ounﬂ_f;r relief:

) ¥ “Ineffective assistance of Counsel.”
— a. He did not fulfill his obligations to do the things that I ask him to do that ] felt
were in my best interest.”

Respondent made its return and motion to dismiss on May 4, 2021. On August 30, -

2021, the Honorable J. Derham Cole, circuit ceurt judge, issued the order of dismissal df:_qying‘_:

Applicant’s PCR application without prejudice, because of the pendency_g_ih'rs‘d_i;;:ct appeal.

Il. Statement of Facts -

On March 5. 2018, the Sherift’s Depar{m‘e_ﬁ_t was called because there was a black Chevy

Tahoe leaving the apartment r,emplex (Tr. 25-26). @fficers began following Applicant and Ab

another ofﬁcer %aﬂ(ed to the victim, Applicant’s girlfriend, about the incident. (1. 26\&.?&;?&%{\3
T Q J]
_ﬁpphcant came over to the apartment, they got into a fight, and Applicant pulleﬁ%mgg out.@} \b

‘\

N

-
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IV.  Argument

Ineffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Effective assistance of counsel
does not mean perfect or mistake free representation. See Weaver v, Massachusetts, 137 S. Ct.
1899 (2017) (“[A] defendant has a right to effective representation, not a right to an attorney who
performs his duties ‘mistake-free.”” (citation omitted)); Burt v. Titlow, 571 U.S. 12, 24 (2013)
(“IT)he Sixth Amendment does not guarantee the right to perfect counsel; it promises only the
right to effective assistance(.]”); Yarborough v. Gentry, 540 U.S. 1. 8 (2003) (“'The Sixth
Amendment guarantees reasonable competence, not perfect advocacy judged with the benefit of
hindsight.”). Instead, it simply means assistance that was objectively reasonable under prevailing
professtonal norms. Strickland, 466 U.S. at 687-688.

When an applicant asserts ineffective assistance of counsel as a ground for relief, the
applicant must show “counsel’s conduct so undermined the proper functioning of the adversarial
process that [it] cannot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 686 (1984). Butler, 286 S.C. at 442, 334 S.E.2d at 814. Ineffective
assistance of counsel is governed by the Sixth Amendment, as explained by the United States
Supreme Court in Strickland v. Washington.

Pursuant to the first prong of the Sirickiand analysis, the applicant must prove defense
counsel’s performance was deficient. Id. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d
624. 625 (1989). To show deficiency, the applicant must prove by a preponderance of the

evidence that counse!’s actions fell outside of the zone of “reasonableness u%lgr!p\ "\\-dl.wé
professional norms.” Strickland, 466 1..S. at 688. See also Rulc 71. l(e),&&%gaﬁiﬁhe 1%:@‘6}11

no W
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has the burden of establishing his entitlement to relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant,” and the
scope of the reasonableness inquiry is limited to facts counsel had available at the time of
representation. /d. at 689. “Counsel is strongly presumed to have rendered adequate assistance
and méde all significant decisions in the exercise of rcasonable professional judgment.”
Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickiand, 466 U.S. at 690); see Dunn v.
Reeves, 141 S. Ct. 2405, 2410 (2021) (noting counsel’s strategic decisions are to be afferded
“’strong presumption’ of reasonableness that the defendant must overcome); Cullen v.
Pinholster, 563 U.S. 170, 189 (2011) (explaining a defendant must show defense counsel failed
to act reasonably considering all the circumstances in order to overcome the presumption of
adequg_lte representation). Judicial scrutiny of counsel’s performance remains highly deferential
towards defense counsel with a strong presumption that counsel acted competently, because
competent representation may be executed in virtually “countless™ ways. Strickland, 466 U.S. at
688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.”* Cherry, 300 S.C. at 117-18. **A reasonable probability is
a probability sufficient to undermine confidence in the outcome ” Strickland, 466 U.S. at 694,

The court makes this determination based upon the totality of the evidence. /d. at 695.

Importantly, “[t]he likelihood of a different result must be substantial, not just conceivable.”

Harrington v. Richter, 562 U.S. 86, 112 (2011). o N\(\}g&il‘agdg
3‘\
The standards do not establish mechanical rules; the u tlmatﬂ‘ﬂwe&r)@}‘\la mus{' e on
q W R
oW
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the fundamental fairness of the procceding whose result is being challenged. Strickland, 466 tU.S.

at 696. A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. /d. at 696-97.

In the context of a guilty plea, the applicant must show there is a reasonable probability
that, but for ineffective assistance of counsel. he or she would not have pled guilty but, instead.
would have insisted on going to trial. //ill v. Lockhart, 474 U.S. 52, 59 (1985). Applicant’s right
to contest the validity of a plea is usually, but not invariably, foreclosed because of the inherent
solemnity and truthfulness included in the guilty plea process. See Blackledge v. Allison, 431
U.S. 63, 73-74 (1977) (“Solemn declarations in open court carry a strong presumption of verity.
The subsequent presentation of conclusory allegations unsupported by specifics is subject to
summary dismissal, as are contentions that in the face of the record are wholly incredible.”).
Absent valid rcasons why the applicant is entitled to depart from previous judicial admissions
made at the plea hearing, statements made during the original proceeding remain conclusive.
Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing Crawford v.
Uhnited States, 519 F.2d 347, 350 (4th Cir. 1975)).

For a plea to be valid, the applicant must have been aware of the nature and crucial
elements of the offense, the maximum and minimum penalties, and the rights be is waiving by
accepting the plea. Boykin v. Alabama, 395 U.S. 238 (1969); Roddy v. State, 339 S.C. 29 (2000).
A plea is not knowing or voluntary if a defendant “lacks knowledge of material evidence in the
prosecution’s possession.” Gibson v. Stare, 334 S.C. 515, 523, 514 S.E. Qd%?j) hbag:&%‘? S

3‘\0
A defendant’s knowing and voluntary waiver of statutory or c}oﬁé&&mﬁﬁa’? rights &aﬁlbe
A\

N \'&\
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established by a complete record, and “may be accomplished by colloquy between the court and
defendant, between the court and defendant’s counscl, or both.” Roddy v. State, 339 S.C. at 34,
528 S.E.2d at 421 (citing State v. Ray, 310 S.C. 431,437,427 S.E.2d 171, 174 (1993)). “*[T]he
voluntariness of a guilty plea is not determined by an examination of the specific inquiry made
by the ser}t(;:ncing judge alone but is determined from both the record made at the time of the
entry of the guilty plca and the record of the post-conviction hearing.*” Dalton, 376 S.C. at 138,
654 S.E.2d at 874 (quoting Harres v. Leeke, 282 S.C. 131, 133, 318 S.E.2d 360, 361 (1984)).
Further, “guilty pleas, freely and voluntarily cntered, act as a waiver of all non-jurisdictional
defects and defenses, including claims of a violation of a constitutional right prior to the plea.”
Whetsell v. State, 276 S.C. 295,297,277 S.E.2d 891, §92 (1981).

Applicant has failed to state with any specificity what he thought Counsel did that was
ineffective. Accordingly, a more definite statement is needed. Still, the ineffective assistance of
counsel allegations probably raises questions of fact that the record does not conclusively refute.
Accordingly, Respondent respecttully requests an evidentiary hearing to fully resolve this issue.
See Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d 247, 248 (1983) (*Where an application for
post-conviction relief alleges specific instances of ineffcctive assistance of counsel which are not
conclusively refuted by the record before the lower court, a question of fact is raised which can
only be resolved by an evidentiary hearing.”).

V. Metion for a More Definite Statement

Respondent moves for a more definite statement regarding Applicant’s allegations.

Applicant alleges that plea counsel was constitutionally ineffective. However, he does ngt

AN XA ‘c‘.:\J'es
)
explain exactly what Counsel did that constituted ineffective assistance of coiﬁ%@i\ ‘ﬂ@ i
&x(\ “\ﬂ&b
fails to set forth with specificity any facts and circumstances upon the claim }»?Based Rl@\
o "
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SCRCP and pro se filings will not be considered at the PCR hearing. State v. Devore, 416 S.C.
115,123, 784 S.E.2d 690, 694 (Ct. App. 2016) (Pro se filing is a nullity where person was
represented by counsel); Miller v. Staie, 388 S.C. 347, 697 S.E.2d 527 (2010) (**Since there is no
right to ‘hybrid representation’ that is partially pro se and partially by counsel. substantive
documents, with the exception of motions to relief counsel, filed pro se by a person represented
by counsel are not to be accepted unless submitted by counsel.”).

Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue prejudice to Respondent or, in the alternative, continue the
matter to permit adequate time to investigate and address the claims. See Mangal v. State, 421
S.C. 85, 805 S.E.2d 568 (2017) (“In most PCR cases . . . we have refused to excuse the pleading
and issue-preservation requirements that apply in all civil cases.™); Love v. Srare, 428 S.C. 231,
242, 834 S.E.2d 196, 201 (2019) (“When analyzing the substance of a proposed amendment and

any prejudice the State might suffer, a PCR court should consider all relevant circumstances,

- including, but not limited to, the timing of the motion, the complexity of the new issue, the

degree of surprise to the State, the need for and availability of necessary witnesses to defend
against the claim, and whether the substance of the proposed amendment is readily apparent
from the underlying plea or trial record.”); see also Rules 15(a)-(b), SCRCP (explaining how to
amend a pleading). Pursuant to Section 17 27 150 of the South Carolina Code of Laws,
Applicant may not invoke formal discovery processes o issue subpoenas or otherwise obtain
discovery materials unless the Court grants leave upon good cause shown. Furthermore,
Respondent requests that all potential exhibits and materials used to produce potential expert
witness testimony be sent to Respondent well in advance of the ev1dent1arv5z§al‘ih%m@ﬁ§¢xdent
reserves the right to request a continuance and oppose witness testimony ?gd\GQlﬁglls w‘&‘}m@

oo W v
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL
)  CIRCUIT
Harold Jones, III., #251347 }
) Case No.: 2021-CP-42-03794
Applicant, } '
_ )
v, ) Certificate of Service by Mail
)
State of South Carolina )
)
Respondent, )
)
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion for a More Definite Statement in the
above-captioned matter on the following person by depositing same in the Uniled States mail,
pastage prepaid:

Susannah C. Ross, Esquire
Ross & Enderlin, PA

330 East Coffee St.
Greenville, SC 29601

DATED this 25" day of May 2022.

Drs” Wi

(Grayson Horton, Legal Assistant
For Respondent




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG FOR THE SEVENTH JUDICIAL CIRCUIT
Harold Jones [1i., #251347, Case No. 2021-CP-42-03794
Applicant,
V. AMENDED RETURN AND
PARTIAL MOTION
TO DISMISS

State of South Carolina,
Respondent.

NOW COMES Respondent, moving for a more definite statement and making its retum
to the post-conviction relief (hereafter *“PCR™) application filed on November 8, 2021, by Harold
Jones (hereafter “Applicant”). Respondent respectfully offers the following in support of its
return:

[. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Spartanburg County Clerk of Court. In March 2018, the
Spartanburg County Grand Jury indicted Applicant for failure to stop motor vehicle when
signaled by an officer (2018-GS-42-1662), reckless driving (2018-GS-42-1663), domestic
violence of a high and aggravated nature {count one) and possession of firearm during the
commission of a viclent crime {count two) (2018-GS-42-1664). In May 2018, the Spartanburg
County Grand Jury indicted Applicant for distribution of cocaine within one-half mile of scheol
{2018-(GS-42-2282) and possession of cocaine base (2018-G8-42-2283). Suzanne White, Esquire
represented Applicant. On October 31, 2018, Applicant pled guiity to a negotiated sentence
before the Honorable Grace Gilchrist Knie. The weapons possessior

indicted. Applicant was sentenced to fifieen years’ imprisonment, st s
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with three years’ probation for the domestic violence charge, ten years imprisonment for
distribution of cocaine within one half mile of a school, three years’ imprisonment for cocaine
possession and failure to stop a motor vehicie, and thiny days’ imprisonment for reckless
driving.

On September 11, 2020, Applicant had a probation violation hearing before the
Honorable R. Keith Kelly, circuit court judge. Elected Solicitor Barry Bamette was the
prosecutor for the State and Applicant was represented by James Hatcher, Esquire. Applicant’s
probation was revoked in fuil.

Applicant filed a timely notice of appeal on September 30, 2020, which was dismissed by
written order on February 8, 2021, for fajlure to provide proof of services for the notice of appeal
and proof that the appeal was filed with the Spartanburg County Clerk of Court, as required by
Rule 203 SCACR. Appticant filed a motion for rehearing, which was denied on March 30, 2021.
The remittitur was issued on May 11, 2021.

First PCR Action: (2021-CP-42-01206)
Applicant subsequently filed his first PCR application on April 16, 2021, in which he
alleged the following ground for relief:
. “Ineffective assistance of Counsel.”
a. He did not fulfill his obligations to do the things that I ask him to do that | felt
were in my best interest.”
Respondent made its return and motion to dismiss on May 4, 2021. On August 30,

2021, the Honorable J. Derham Cole, circuit courl judge, issued the order of dismissal denying

Applicant’'s PCR application without prejudice, because of the pendency of his direct appeat.
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IL Statement of Facts

| On March 5, 2018, the Sheriff's Department was called because there was a black Chevy
Tahoe leaving the apartment complex. (Plea Tr. 25-26). Officers began following Applicant and
another officer taiked to the victim, Applicant’s girlfriend, about the incident. (Plea Tr. 26). She
stated Applicant came over to the apartment, they got into a fight, and Applicant pulled a knife
out and threatened to kill her. {Piea Tr. 26). A knife was found on scene and the victim was
found with a mark on her arm. (Plea Tr. 26). The victim had a recording concerning the
argument they had. (Plea Tr. 26).

Officers followed Applicant, who refused to stop. (Plea Tr. 26). Applicant was arrested
afier the chase and was found to be driving under suspension. (Plea Tr. 26). He was also charged
with reckless driving. (Plea Tr. 26).

Concerning distribution of cocaine, Applicant was involved in a confidential informant
buy on August 22, 2017, wherc Applicant exchanged cocaine for recorded funds within a half-
mile of Hillandale Park. (Plea Tr. 27). On November 15, 2017, Investigator Lachika observed a
vehicle without tags following another vehicle too closely. (Plea Tr. 27). The investigator
initiated a stop and Applicant was the driver. (Plea Tr. 27). His person was searched [or driving
without a license and cocaine base was found on his person. (Plea Tr. 27). Applicant agreed with
all the facts as stated by the prosecutor. (Plea Tr. 26, 28).

At his probation violation hearing, Applicant admitted to the violations and his probation

was revoked in full.

Il Current Action before the Court

In his pro se PCR application, Applicant alleges he is detained unlawfully fo

following reasons (excerpts verbatim):
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1. “Ineffective assistance of counsel.”
a. “He did not fulfill his obligations to do the things that [ ask[ed] him to do that
I felt were in my best interest.”
Attached to and incorporeted herein is the probation violation transcript. Respondent

reserves the right to amend this return upon receipt of additional relevant information.

IVv. Partial Motion to Dismiss

Respondent submits that all allegations beyond ineffective assistance of probation
counsel should be summarily dismissed for failure to comply with the filing procedures of the
Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10 to -160. Specifically, the
Act requires as [ollows:

An application for relief ... must be filed within one year after the entry of a

judgment of conviction or within one year after the sending of the remittitur to the

[ower court from an appeal or the filing af the final decision on appeal, whichever

is later.

S.C. Code Ann. § 17-27-45(A).

The South Carolina Supreme Court has held the statute of limitations applies to all
applications filed after July 1, 1996. Peloguin v. State, 321 §.C. 468, 469 S.E.2d 606 (1996). A
motion for summary judgment may be used to raise the statute of limitations defense. McDonnell
v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). Additionally,
South Carolina Code Annotated Section 17-27-70(c) authorizes this Court to “grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings . . .
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.”

Applicant pled guilty to ali charges on October 31, 2018, and Applicant did
direct appeal from that plea. An application alleging ineffective assistance of plea c«

therefore due on November 1, 2019. This application was filed on November 8, 202
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beyond the statutory filling period. Therefore, all allegations beyond those alieging ineffective
assistance of probation counsel should be summarily dismissed for untimeliness.
V. Ineffective Assistance of Probation Counsel

Applicant’s allegations of ineffective assistance of probation revocation counsel are
without merit. In a PCR action, Applicant bears the burden of proving the allegations in his
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges
ineffective assistance of counse} as a ground for relief, Applicant must prove that “counsel's
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 .S, 668, 686 (1984),
Butler, 286 S.C. at 442, 334 S.E.2d at 814,

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’s
performance was deficient. Strickiand, 466 U.S, at 686; Cherry v. Stare, 300 S.C. 115, 117, 386
S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney's performance by its
“reasonableness under prevailing professicnal norms.” Cherry, 300 S.C, at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representaiion within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 5.E.2d at 814. “Counse! is strongly presumed to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” /d. (citing Strickland, 466 U.S. at 690). Applicant must overcome this presumption to
receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625, Second, counsel's deficient
performance must have prejudiced Applicant such that “there is a reasonable nerhakilin: thas b

for counsel's unprofessional errors, the resuit of the proceeding would have |
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Cherry, 300 S8.C. at 117-18, 386 S.E.2d at 625. With respect to probation revocation counse!,
though an Appiicent has no Sixth Amendment right to counsel in a probation revocation
proceeding, the same analysis for ineffectiveness that applies in other PCR proceedings
involving claims against counsel apply in PCR proceedings against probation revocation counsel.
Turner v. State, 384 5.C. 451, 455-36, 682 S.E.2d 792, 794 (2009).

Applicant claims that probation counsel was ineffective for not “fulfilling his
obligations.” Respondent contends that Applicant likely cannot meet his burden of proof on this
claim. Still, the ineffective assistance of counsel allegations probably raise questions of fact that
the record does not conclusively refute. Accordingly, Respondent respectfully requests an
evidentiary hearing to fully resolve this issue. See Sharper v. Stare, 279 S.C. 264, 265, 305
S.E.2d 247, 248 (1983) (“Where an application for post-conviction relief alleges specific
instances of ineffective assistance of counsel which are not conclusively refuted by the record
before the lower court, a question of fact is raised which can only be resolved by an evidentiary
hearing.”).

VI. Other Allegations Denied

Each and every other allegation in Applicant’s PCR application not explicitly admitted,
qualified, or explained in this return is hereby deried by the Respondent.
VII.  Assertion of Rights to Notice of Amendments, Experts
Applicant should raise any claims he intends to raise at the PCR evidentiary hearing well
in advance of the hearing. Here, Applicant’s court-appointed attorney is the only individual
authorized to file amendments to this application, given his representative capacity, Rule 11(a),
SCRCP and pro se filings will not be considered at the PCR hearing. State v. Devore, 416 S.C.

115, 123, 784 S.E.2d 690, 694 (Ct. App. 2016) (Pro se filing is a nullity where persc
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represented by counsel); Miller v. State, 388 5.C. 347, 697 S.E.2d 527 (2010) (“Since there is no
right to ‘hybrid representation’ that is partially pro se and partially by counsel, substantive
documents, with the exception of motions to relief counsel, filed pro se by a person represented
by counsel are not to be accepted unless submitted by counse!.”).

Respondent reserves the right to request that any amendments withheld until the last
minute be stricken because of undue prejudice to Respondent or, in the altemative, continue the
matter to permit adequate time to investigate and address the claims, See Mangal v. State, 421
S.C. 85,805 S.E.2d 568 (2017) (*In most PCR cases . . . we have refused to excuse the pleading
and issue-preservation requirements that apply in all civil cases.”); Love v. State, 428 §.C. 231,
242,834 S.E.2d 196, 201 (2019} (*When analyzing the substance of a proposed amendment and
any prejudice the State might suffer, a PCR court should consider all relevant circumstances,
including, but not limited to, the timing of the motion, the complexity of the new issue, the
degree of surprise to the State, the need for and availability of necessary witnesses to defend
against the claim, and whether the substance of the proposed amendment is readily apparent
from the underlying plea or trial record.”); see also Rules 1 5(a)-(b), SCRCP (expiaining how to
amend a pleading). Pursuant to Section 17-27-150 of the South Carolina Code of Laws,
Applicant may not invoke formal discovery processes to issue subpoenas or otherwise obtain
discovery materials unless the Court prants leave upon good ceuse shown. Furthermore,
Respondent requests that all potential exhibits and materials used to produce potential expert
witness testimony be sent to Respondent well in advance of the evidentiary hearing. Respondent
reserves the right to request a continuance and oppose witness testimony and exhibits withheld

unti] the last minute resulting in undue prejudice to Respondent.
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VIll. Conclusion
WHEREFORE, Respondent requests that the Court summarily dismiss all allegations
beyond ineffective assistance of probation counsel for untimeliness and hold an evidentiary
hearing concerning the ineffective assistance of probation counsel claims.
Respectfully submitted,

ALAN WILSON
Attomey General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

CHELSEY F. MARTO
Assistant Attorney General

By:/s Chelsey F. Marto
ATTORNEYS FOR RESPONDENT

Office of the Attomey General
Post Office Box 11549
Columbig, South Carolina 29211
Telephone: (803) 734-0386

June 20, 2022
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL
) CIRCUIT
Harold Jones, 1., #251347 )
) Case No.: 2021-CP-42-03794
Applicant, )
)
V. ) Certificate of Service by Mail
)
State of South Carolina }
)
Respondent, )
)
1. [ am an employee of the Respondent in the above-captioned action.
2. Repular communication by mail exists throughout the State of South Carolina and that this
is a proper circumnstance of service by mail.
3. I have this day served a copy of the Amended Return and Partial Motion 10 Dismiss in the

above-captioned matter on the following person by depositing the same in the United States mail,
postage prepaid:

Susannah C. Ross, Esquire
Ross & Enderlin, PA

330 East Coffee St.
Greenville, SC 29601

DATED this 20" day of June 2022.

MW

Grayson Horton, Legal Assistant
For Respondent
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HAROLD JONES, III vs. STATE OF SOUTH CARQLINA

THE COURT: Ms. Ross, ready to proceed?

ME. RQOSE8: Yes, Your Honor.

THE CQURT: Ms. Marto, call your case.

MS. MARTO: Good afternoon, Your Honor. May it
please The Court. We are here today in the case of Harold
Jones versus State of South Carolina, docket number
2021-CP-42-03794. My name is Chelsea Marto, and I'm here on
behalf of the Respondent. Ms. Susannah Ross represents the
Applicant in this matter, presently confined in the Department
of Corrections, March 2018.

He was indicted for failure to stop motor wvehicle
when signaled to do so by an officer, reckless driving,
domestic violence of a high and aggravated nature, and
possession of a firearm.

The Spartanburg County Grand Jury indicted him May
2018 for distribution of cocaine within one half mile of a
school, possession of cocaine base. Represented by Ms. Suzanne
White. October 31, 2018 he pled guilty to a negotiated
sentence before the Honorable Grace Gilchrist Knie.

The weapons possession charge was dropped, and he
was sentenced to 15 years impriscnment, suspended upon five
months with three years probation. For the domestic violence
charge, ten years imprisonment. For distribution of cocaine
within one half mile of school, three years. For cocaine

possession and failure to stop motor vehicle, and 30 days



104

138:26

:39:14

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAROLD JONES, III vs. STATE OF SOUTH CAROLINA

imprisonment for reckless driving.

September 11, 2020, he had a probation violation
hearing before the Honorable R. Keith Kelly and elected
Solicitor Barry Barnette prosecuted the case. He was
represented by Mr. James Hatcher. And the probation was
revoked in full.

He filed a Notice of Appeal September 30, 2020, and
this was dismissed by written Order, February 8, 2021, for
failure to prove proof of service for the Notice of Appeal.
And the proof of appeal was filed with the Spartanburg County
Clerk of Court.

He then filed a motion for rehearing, which was
denied March 30, 2021 and a remitter issued May 11, 2021.

He filed his first PCR application, and that was
dismissed without prejudice because of the pendency of his
direct appeal.

And then he filed this application November B8,
2021. And the Return was made May 25, 2022 and then amended
June 20, 2022. With that I'll turn it over to Ms. Ross.

THE CQURT: Thank you. Ms. Ross.

MS. R0SS: Thank you, Your Honor. May it please
The Court. I filed an amended application. Basically what has
happened here is the weapons charge that you heard was dropped
in the plea negotiations with his original plea. That charge

has gone to the feds.
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At this point, he is in a place where he would like
to go and do his time in federal custody. And it's looking
like, because of the way things panned out, he will have to do
this 15-year, 85 percent sentence in state custody first. It
has really messed with the way he serves his time.

In a sense, that's water under the bridge because
the plea actually occurred more than a year prior to his filing
of the application for PCR. So we can only now address really
the probation violation itself.

In that, he's alleging ineffective assistance of
counsel. I believe he retained counsel and his understanding
was that counsel told him he was going to get a continuance in
the hearing. That did not happen; the hearing was not
continued. If it had been, that would've allowed the federal
charges to proceed prior to the state charge. As you know,
that can be important for individuals who are facing sort of
the two jurisdictions.

He also -- the probation violation counsel failed
to contact Mr. Jones' federal public defender, who was willing
to come to the probation hearing and explain the situation to
the judge. But she was not contacted and told to do so.

Also, we have failure to object to references to
allegations there were convictions and allow the violation to
be based on allegations that did not amount to the convictions.

And then also probation counsel failed to argue
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HAROLD JONES DIR BY MS. ROSS

that this was an 85 percent charge. 15 years is 85 percent.
That was never pointed out to the judge. So it ended up in a
pretty harsh sentence from a negotiated sentence where someone
gets 15 years suspended to probation. And then the wviclation
of that parole is 15 years, particularly harsh for Mr. Jones.
At this point call him to the stand and ask him to
testify.
THE CCOURT: Mr. Jones, place your left hand on the
Bible, raise your right hand.
HAROLD JONES, III
being first duly sworn, testified as follows:
THE COURT: Thank you. You may be seated.
DIRECT EXAMINATION
BY MS. ROSS:

Q. Mr. Jones, you just heard my attempt to explain the
situation to The Court. Can you briefly, if there's anything
that you need to distinguish from that, or just explain to the
Judge what happened in your case.

A, I was going to court. My federal lawyer had asked
my paid lawyer to get in touch with her so she can come to

court with me and try to get my case continued. He never did

that. And --
Q. Who was your federal lawyer?
A. Erica Soderdahl. A friend girl of mine paid him ~--

well, he told her to bring him some money and he would get it
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1d43:23 1 held off. And she took the money up there. He didn't get it
2 held off.
3 Q. That's where, in the transcript of your probation
4 violation, your lawyer asked for a continuance and that was not
5 granted by the court?
) A. Yes, ma'am.
7 Q. Did you feel when you were hiring him, that was the
8 continuance? He would be able to get a continuance?
9 A. Yes, ma'am.
10 Q Why did you feel that way?
11 A. "Cause he said he was going to get me one.
(: 12 Q Okay. So that's what he said.
w 13 Now, as far as the reference to allegations that
14 were not convictions, can you briefly explain that to The
1 44:02 15 Court.
16 A. What do you mean?
17 Q. During your probation violation, what were your
18 violations for probation?
19 A. Gun charge. Drug charge. And I had a CDV on my
20 victim, but she passed. And they still violated me for it.
21 Q. Now, was there a new gun charge, or was that the
22 old charge?
23 A. Same one.
24 Q. You were violated for the original gun charge that
(hf' 25 was dismissed --
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HARCLD JONES DIR BY MS. ROSS

A. Yes, ma'am.
Q. -- when you were put on probation; is that what
you're saying?

A. Yes, ma'am.

Q. Okay. That was an old gun charge from before you

were on probation?
A. Yes, I caught it while I was on probation.
Q. QOkay. It was caught while on probation. That
charge was dismissed. That's what you're saying?
A. No, 'cause I'm in federal custody right now.
THE COURT: You need to speak up a little more,
Mr. Jones, so I can hear you.
THE WITNESS: Yes, sir.
BY MS. ROSS:
0. I'm a little confused so I'm being confusing.
So when you were on probation, you caught a gun
charge that was dismissed by the State but picked up by the
feds?
A Yes, ma'am.
Q. That is what you're currently facing right now?
A Yes, ma'am.
Q Can you go ahead and just do your time in the
federal system?
A. Yes, ma'am.

Q. You can, or is this state --
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here?

A.

Q.

The State's holding me.

And that is bkasically -- is that your main issue

Yes, ma'am.

You can't be released to the Bureau of Prisons if

the State is holding you toc make you complete this 15-year

probation violation?

A.
Q.
A,
Q.
revoke this

years?

A.

Q.

Yes, ma'am.

All right. What was the 85 percent issue?

I think it was on CDV, high, aggravated.

Did your lawyer point out to the judge, if you

time, he's going from probaticn to 85 percent of 15

No, ma'am.
And you would'wve preferred that he did that?
Yes, ma'am.

Is there anything else you would like to tell The

Court at this time?

A.

No, ma'am.
MS. ROSS: I have no further questions.
THE COURT: Thank you. Ms. Marto.

CROSS-EXAMINATION

BY MS. MARTO:

Q.

Good afterncon, sir.

So your complaint with Mr. Hatcher, in part, is not
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HARCLD JCONES CROSS BY MS. MARTO

that he didn't request a continuance, that he failed to ensure
that it was granted; correct?

A, Yes, ma'am.

Q. And the gun charge you're discussing is a federal
offense that you're being charged with; correct?

A. Yes, ma'am.

0 Not a state offense; correct?

A. No, ma'am.

¢ And your charges are running concurrently; right?

A I don't know yet.

Q. You're more just upset that you're not in a
different institution; correct?

A, No, ma'am. My lawyer had asked for a continuance.

He didn't get it. He said he was going to get me one.

Q. Is that your primary grievance against Mr. Hatcher?
A. Yes, ma'am.
Q. He made mention c¢f the probation hearing that you

had federal charges pending; correct?
A Ma'am?

Q. Did he tell The Court you had federal offenses

pending?
A, Yes, ma'am.
0. In your initial sentence, you weren't being

represented by Mr. Hatcher; correct?

A. Say what now?

10
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Q. When you pled initially, Mr. Hatcher wasn't your
attorney; correct?
A. No, ma'am.
Q. So your sentence wasn't given when Mr. Hatcher was
representing you; correct?
A. No, ma'am.
MS. MARTO: One moment, Your Honor.
(A pause transpired.)
MS. MARTC: Nothing further.
REDIRECT EXAMINATION
BY MS. ROSS:

Q. Just briefly, do you have a copy of your

transcript?

A. (Witness moves head from side to side.)

Q. On page five, it's talking about your violation.
And at line five, he's saying: It's the firearms charge that's

the main part of your violation; correct?

A (Witness moves head up and down.)

Q. Did he say you had contact with —-- there was a new
domestic violence that was dropped?

A. Yes, ma'am.

Q. At the time of your probation violation, you hadn't
been convicted of the firearms, and the domestic violence had
already been dropped?

A. Yes, ma'am.

11
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HAROLD JONES RECROSS BY MS. MARTO

Q.
hearing was

A.

Q.

Sc that left the violation of missing an admin

essentially all that was left of your violation?

Yes, ma'am.
That's where you got

Yes, ma'am.

MS. R{OSS: Thank vyou.

THE COURT: Anything

MS. MARTO: Just one

the 15 years?

further?

question, Your Honor.

RECROSS-EXAMINATION

BY MS. MARTO:

Q.
dismissed?
A.

Q.

Do you recall why the domestic violence charge was

Do I recall?
Yes.

She passed away.

MS. MARTO: Nothing further.

THE CCURT: Thank you.

You can step down, Mr. Jones.

Ms. Ross, call your next witness.

MS. RCSS: Mr. Jones

is our only witness today.

THE CQOURT: Ms. Marto.

MS. MARTO: Yes, Your Honor. We would call

Mr. James Hatcher.

THE CCURT: Mr. Hatcher. Raise your right hand.

JAMES HATCHER

12



:49:36

:50:22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

JAMES HATCHER DIR BY MS. MARTO

being first duly sworn, testified as follows:
THE COURT: Please be seated.
DIRECT EXAMINATION

BY MS. MARTO:

Q. Good afternoon, sir.
A. Afternoon.
Q. You represented Mr. Jones on his probation

violation hearing; correct?

A, I did.

Q Did you meet with him to discuss it beforehand?
A. I did.

o) What did y'all generally discuss?

A Primarily what Harold has already laid out, which

was his concern of the pending federal charge. And certainly
from my experience, I understood the significance of that. So
that's -- most of our focus was on the fact that he had this

pending federal charge, and that it would certainly behoove us

to try to get the state probaticnary continued.

Q. Did you promise him that he would be granted a
continuance?
A, I promised him I would try.

Q Did you request a continuance?
A I did.

Q. What happened to that request?
A

Judge Kelly denied the request.

13
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JAMES HATCHER DIR BY MS. MARTO

Q. Did you contact his federal lawyer before the

hearing, by chance?

A. I did.
Q. Did you tell him about the probation hearing?
A. I told her. I spoke with Erica Soderdahl, his

federal public defender, by phone. B2And, again, she was
describing to me where things stood with the pending federal
charge. BAnd I was telling her where things stood with the
State probation case.
And we agreed, certainly, that it would be best if

the State case could be continued. BAnd we discussed that I
would make that request.

Q. Did you argue at the hearing that the viclation was
an 85 percent offense?

A. Not in so many words, no. It was obviously
apparent from the charge itself that it was 85 percent.

Q. So you figured the judge knew that it was going to

be 85 percent?

A. Yes.

Q. Do you recall his charges running concurrently, by
chance?

A. If which charges?

Q. His charges between the federal and State. Do you

have any awareness of the sentencing or anything of that?

A, No. I've had additional contact with his federal

14
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public defender in the past few months. And I know she was
seeking to do whatever she could do to achieve an outcome that
would allow Harold to be housed federally. And she asked if T
would be willing to approach the solicitor about that sort of
an arrangement or agreement.

I did that. The solicitor declined our request. I
contacted Ms. Soderdahl back and let her know the solicitor

wasn't willing to do that.

Q. You requested what was asked of you by your client;
correct?
A. Yes.

MS. MARTO: Nothing further.
THE COURT: Ms. Ross.
CROSS-EXAMINATION
BY MS. ROSS:

Q. Off your head, do you realize the cost of housing
someone at the Department of Corrections for South Carolina
Department of Corrections on a yearly basis is?

A. I'm sure it's expensive.

MS. MARTO: Objection; irrelevant.
THE COURT: 1I'll sustain the objection.
BY MS. ROSS:

Q. Did you bring that to the attention of the

probation violation judge?

MS. MARTO: Objection, Your Honor.

15
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JAMES HATCHER CROSS BY MS. ROSS

THE COURT: That's all right. I'll overrule the

objection. I'll allow that question. Go ahead.
BY MS. RCSS:
Q. Did you bring that to the attention of the
who was violating the probation?
A. No, I did not.
MS. R0OSS: I have no further questions.
THE COURT: Anything further?
MS. MARTO: Nothing further.
THE COURT: Mr. Hatcher, you can step down.
(The witness exited the stand.)

THE COURT: Any other witnesses?

judge

MS. MARTO: No further witnesses, Your Honor.

THE COURT: 1I'll take it under advisement,
notify you of my ruling within two weeks.

(The hearing was concluded at 1:53 p.m.)

16
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CERTIFICATE COF REPORTER

I, Lora McDaniel, Registered Professicnal EReporter
and Notary Public for the State of South Carolina at Large, do
hereby certify that the foregeing transcript is a true,
accurate, and complete record.

T further certify that I am neither related to, nor
counsel for, any party to the cause pending or interested in
the events thereof.

Witness my hand, I have hereunto affixed my official
seal this 21st day of February, 2023 at Spartanburg,

Spartanburg County, South Carolina.

L_DJ_'d L. wepdnlel,

Registered Professicnal Reporter
My Commission expires:

August 9, 2026
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Current Action Beforx;aihi’s"é;mrt

In his current PCR applicatiggApbﬁéant alleges he is being held in custody urlawfully

because of ineffectivg assistance of counsel in that:
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r,,rrlf."s‘rlheffective assistance of counsel.”
“He did not fulfill his obligations to do the things that I ask[ed] him to do that
[ felt were in my best interest.”

At the PCR hearing, Applicant proceeded forward on the following allegations:

i. Ineffective Assistance of Probation Counsel for: et
a. Failure to ensure the requested continuance was granted. cet

b. Failure to object to the mention of Applicant’s pending charges.

c. Failure to ensure Applicant could serve his time in federal custody.

d. Failure to inform the Court he would have to serve eighry- ﬁw:,pe‘rcent of his
sentence.

ar®
-
e
-
-

,.

"""" w =3
.... T S
and abandoned and, accordingly, will not be addressed in this order. Zo 5
"""""" 220 & T
rrrrrr Sammary of the Testimony =3 =T =
...... 259 @ i
"""""" Applicant Testimony 00 = 11
""" =Se o O
"""" Applicant stated that he was going to court, and he stated that his federal %a%ryer_ctpld
3 o

Counsel to continue the case. He stated the case was never continued. He stated that Counsel told

him he would get the case continued. Applicant also stated that Counsel was ineffective for

failure to object to the reference of charges he was not convicted of. He stated that a criminal "
domestic violence and a gun charge were both brought up, even though the woman fallegm‘ef“/

detector test. He stated that he picked up a federal gun charge when out p,nrpfofaanon He stated

his main issue was that the State was holding him in Stalexcﬁ‘%‘iody, not federal custody.

Applicant stated that Counse! did notr@zgue'tﬁat he had to serve eighty-five percent of the

e

sentence to become patole eligible.

_. O cross-examination, Applicant testified that Counsel failed to ensure the continuance
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judgment.” /d. (citing Strickland, 466 U.S. at 690)._Appﬁ'cé}1_t must overcome this presumption to
receive relief. Cherry, 300 S.C. at 118,386 S.E.2d at 625. Second, counsel's deficient
performance must h_qye-préjb&iced Applicant such that “there is a reasonable probability that, but

for counsel’s unprotessional exrors, the result of the proceeding would have been different.”

Cherry, 300 S.C. at 117 18, 386 S.E.2d at 625. With respect to probation revocation counsel,

though an Applicant has no Sixth Amendment right to counsel in a probation revocation
proceeding, the same analysis for inetfectiveness that applies in other PCR proceedings
involving claims against counsel apply in PCR proceedings against probation revocation c_qgmset.'__ B
Turner v. State, 384 8.C. 451, 455-56, 682 S.E.2d 792, 794 (2009). .
Failure to Secure Comim_zg_r_tce‘"_:_
Applicgm alleges Counsel was inefft_a_c_tivefbi'_t::;i-l—ure to obtain a continuance of the
prgba;ipn matter until his fed_e;r_al c’déféé-s»;:vere resolved. Counsel requested a continuance until

after his federa_l_chafgé;were resolved, and this request was denied. (Tr. 4). Accordingly,

_Cnun‘s'e_l was not ineffective because a continuance was, in fact, requested, and Applicant failed

to show what more Counsel could have done to secure a continuance or how that continuance
would have impacted the results of the proceedings. Thus, this Cowt finds the allegation without
merit and relief is denied on this ground.

Failure to Inform Court of Parole Eligibility

_ Applicant claims Counsel was ineffective for failure to inform_ the Court that he would

have to serve eighty-five percent of the sentence to be parole eligible. Counsel credibly testified
that this fact was not brought up at the hearing because it was obvious, given the charge.
Applicant has failed to show that this was not also obvious to the probation violation I}S{mng

A D>
EN
judg_e_. Accordingly, relief is denied on this ground. \l‘qg-
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Failure to Object fo Mention of Prior Charges

Applicaamt claims Counsel was ineffective for failure object to the mention of prior
charges. Whether failure to object constitutes deficient performance generally hinges onifa
valid trial strategy was utilized. See Thompson v. State, 423 S.C. 235,241, 814 §.E.2d 487, 490

2018) (finding Counsel was deficient because the failure to object was not related to an
otherwise valid trial strategy); Stokes v. Stare, 308 S.C. 546, 548, 419 S.E.2d 778, 779 (1992)
(where “counse] articulates a valid reason for employing certain strategy, such conduct will not
be deemed ineffective assistance of counsel”).

Applicant failed to show why they were objectionable, particularty in light of the fact the
subsequent charges were the basis of both the violation and the request for continuance
Applicant requested Counsel make. Thus, relief is denied on this ground.

Failure to Ensure Applicant was Remuanded to Federal Custody

Applicant claims Counsel was ineffective for failure to ensure Applicant could serve out
his time in federal, not state, custody. Counsel credibly testified that he requested Applicant be
permitted to serve time in federal prison, but this was rejected by the Solicitor. Counsgl is not
ineffective for failure to procure a favorable outcome upon request. Thus, relief is denied on this
ground.

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application, Therefore, this PCR application must be denied and dismissed with prejudice. &

DD
This Court notifies Applicant that he must file and serve a notice of appeal wl ¢ ?%){;('?v Q%',\’
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