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STATEMENT OF ISSUES ON APPEAL

Appellant’s federal and state constitutional rights to due process of law were violated by the
admission of a witness’s identification of Appellant where the out-of-court identification

process was unnecessarily suggestive and conducive to irreparable mistaken identification.



/ o STATEMENT OF THE CASE

In 2009, a Williamsburg County Grand Jury indicted Appellant for murder, burglary
in the first degree, possession of a weépon during a vioient crime, and criminal conspiracy. -
Indictments, R. 748 - 750. The prosecution, repfesentéd by 'Kimberly Barr and Tyler
Br.own,‘called the case to trial on January 31, 2011 before the 'Honorablé Clifton Newman
and a jury. William E. Jenkinson and Amanda Shuler represéﬂted Ai)pel_lant. R. 46. Thg
- jufy found Appellant guilty as charged. R. 728, line 21 — R. 729, line 4. Judée Newman

sentenced Appellant to ninety-nine yéars for murder, thirty years for burglary in the first
<degree, five years for possession of a weapon during a violent crime, and five years for

' crimihal conspiracy. R. 741, lines 14-18; sentence sheets, R. 751 - 754

Appellant filed a timely notice of appeal. This brief follows.



ARGUMENT

Appellant’s federal and state constitutional rights to due process of law were violated by the

admission of a witness’s identification of Appellant where the out-of-court identification

process was unnecessarily suggestive and conducive to irreparable mistaken identification.

" Relevant facts.

Preliminary hearing testimony.

Appellant’s preliminary hearing occurred on June 10, 2009 before Magistrate
William Ellerbe Ackerman. Kimberly Barr appeared on behalf of the state, and William.E.
. Jenkinson, 11 appeared on behalf of Appellant R l Pamela Jean Lall an mvestrgator with
the Wllhamsburg County Sheriff’s Office, was the only witness called to testrfy R 3, line
21 -R. 4, line 3. »She was involved in the investigation of the death of Kenyan Dorsey, the
decedent'on April 5,2009. R. 4, lines 11-14. Lail fouhd the decedent’s body in a chair in
: front ofa small teleVision in his home He appeared to have multiple gmlshot wounds to his

head. R. 6, lmes 3-23. Lail learned from the decedent’s mother that the decedent “ha[d] a

: problem with Ronald Mack. R. 8, line 25 - R. 9 line 7. Accordrng to La1l Mack’s

biological mother was Tawanda Allen Mack, and her boyfrrend was Kelvin Bowen,
Appellant. R. 10, lines 8-17.

Lail obtained a istatement from Antonio McClary, Mack’s friend. McClary claimed
" he observed text meesages between Mack and ‘someone identified as “Callie.” R. 12, line

13-R .13, line 6. McClary believed Allen and Mack were en route from Maryland to help

! Appellant uses the following abbreviations to refer to the various transcripts. The
preliminary hearing transcript dated June 10, 2009 will be referred to as “Prelim.” The
transcript from the hearing dated January 31, 2011 will be referred to as “ID hrg.” The
transcript from the trial will be designated using the abbreviation “Tr.”
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Mack “do something.” R. 13, lines 7-15. After gqing toa locai nightclub, McClary, Mack,
and others went to the home of a juvenile. McClary claimed Mack commented that “he was
going to do a iick that night.” R. 13, lines 15-19. MecClary and Mack left the residence and
: gof into a vehicle with Allen and Callie. R. 14, lines 9-19. While in the vehicle, Mack and
Callie got a shotgﬁn and a handgun ready. R. 15, linesn2-8,
| Upon arrival at thé decedent’s residence, Alleﬁ remained in the vehicle, while the
other three entered the residence. R. 16, lines 7-25. Initially, McClary deniéd entering the
residence, but subsequent interviews with other§ indicated 'he did. R. 17, lines 1-5.
According to McClary’s initial statement, he did not see what hapﬁened in the house, but
- heard two shots as he ran back to the vehicle. Shortly after he arrived at the vehicle, Mack
and Callie also arrived. All fo'ur. left the area. Mack and McClaiy returned to thg juvenile’s
residencé, while Allen and Callie returned to Mal-'yland.. R. 17,’ lipes 11-25.
Aﬁer léarﬁing that Mack had’tAransferred toa higil schobi in 'M‘a/rAyland,. Lail informéci |
‘thé school’s resource officer vthat she had an arrést. warrant if;)r'Me;ék.' Lail testified “We also
explained to him that there could possibly be a male: sv;lbject with Ronald Mack that' we
needed to.identify.” R. 18, lines 13-23. Shortly thereafter, Laii was notified that Mack had
appe{ared at the school and was placed under arrest. The individual with Mack was Kelvin
Michael Bowen, Jr., Appellant. Lail asked the officer to email photographsA of both
individuals to her. Lail then “brought Mr. McCléfy over anci immediately upon seeing the.
photographs emailed he identified the one that wasl Callie, which the officers on the scene in
Marylaﬁa identified him as Kelvin Michael ﬁoWen, J f.” R. 19, lines 1-14..
On cross-examination, ALail testiﬁed tﬁat she received ph‘otographsv from Athe

Maryland police and showed those photographs to McClary. She did not prepare a line-up



using the photographs.“due to the immediate time frame.” She explained that Petitioner had”
not been placed under arrest, but was “detained strictly for identity purposes.” This placed a
time limitation on her office to identify whether the person in the photograph was the
unknown person involved in the shooting McClary had 1dent1ﬁed him only has Callie She

dld not have time to build a photo line-up as a result R. 37, lines 1-25.

Pre-trial hearing.

On January 31, 2011, Appellant moved to suppress the identification made by
McClary. The Honorable Clifton Newman presided 'over the hearing. R. 47, line 5—-R. 52,'
line 9. Investigator Lail testiﬁed regarding.- the identification procedureé. During an
interview on May 13, 2009, McClary described Callie as “real tall anci.scrawny”’ with A‘
“peasey,” not low cut hair, and hrown— skin. R.:55, lines 1-8. .

" In direct‘ contradiction of her preliminary hearing testimony, Lail testified that she
never gave a photograph to McClary. Rather she cxplained | “My eomputer is such that at
the back door of the 1nvest1gations unit, I sit’ exactly as ’'m sitting now w1th my computer
right here. Anyone coming in the,v back would ha\ie accees to the screen and he was‘brought
in at the same tirne'by another investigator or Whomever.” ‘R. 56, lines 6;19. She further
denied e\ren showing the photograph on her conqputer screen to McClary. She claimed that
as soon as she uploaded the photograph from her email, “the investigator walked through
with [McCiary] and that’s when he looked at it and immediately, spontaneously. said
[‘Wlhere did you get a picture of Callie?”” R 56, lines 19-24. On cross examination by the
state, Lail claimed McClary “just happened to see [the photograph] when it came uplonto

[her] computer.”” R. 59, lines 6-9. Lail admitted that the photograph did not show



Petitioner’s hair or illustrate if he were tall and scrawny as McClary deécribed. R. 57, lines
1-13.

When confronted with her preliminary hearing testimony, Lail admitted she had
testified to showing McClary a photograph of Petitioner and that time did not permit a
photographic line-up. R. 61, lines 4-15. Neverthéless, theﬂ judge féund the identiﬁcatibn
admissible and héld there was “no indicafibn of any ﬁnduly suégestive identiﬁcétion by the
[s]tate.” R. 61, line 24 —R. 62, line 2. |
Trial.

Antonio McClary testiﬁéd against Petitioner at the trial. McClary pleaded guilty to
burglary for his role in the murder of the decedent. R. 267, lmeé 2-6. McClary adﬁiﬁed he
entered into a plea agreement with the prosecutor. R. 308,‘1ine' 20 - R.. 309, line 1. As part
of thq agfeemént, the murder ;:ha;ge was dismissed and the Burgla;y first degree charge was:
reducéd to burglary‘ in the secénd degree. R. 309, lines 2-10. He reqeivéd a twelve-year
sentence. R.309, "lines 12-14. However, MCC'lary clairrIed thgt his testimony . againéf
Appellant waé not part of the plea agreement. Hé' co'ntendéd the discussion about him .
testifying occurred after he agreed to the terms of the plea offer. R. 309, line 22 — R. 310,
line' 1. Ne\;ertheless, McClary admitted that when he pleéded guilty, the prosecutor
iﬁformed the judge that “we want him to do that” in reference to McClarylteStifying at trial.
R. 310, line 2 —R. 311, line 19.

McClary knew Mack and the decedent. R. 270, lines _6;12. MecClary claimed Mack
- and decedent were selling drugs alnd'members of a gang. R. 315, lines 4-12. McClary ard
Mack were together on the weekend the decedent was killed. R. 270, lines 13-16. On

Saturday, McClary, Mack, Dontrey Barr, and Quadir Wilson were at Club Jordan “having



some fun.” R. 272, line 20 — R. 273, line 4. While at the club, McClary encouraged Mack
to calm'dO\‘Jvn about his frustrations with the decedent. McClary assured Mack that McClary
~would handle it. R. 273, lines 18-25. At 1 a.m., McClary took Barr and Mack to Barr’s
house‘. R. 273, lines 9-17. After taking Wilson to his home, McClary returhed to Barr’s
house. R. 274, lines 2-18. ‘ |
Mack told McClary that he was going out to “handle his business” at the decedent’s
house. R. 275, lines 1-8. McCl@ insisted on accompanying Mack. R. 275,- lines 10-25. :
McClary and Mack changed clothes and walked outside Barr’s house where -Mack’e mother,
" Tawanda Mack Allen, and Allen’s boyfriend were waiting. R 276, lines 1-9. McClary
estimated the time st 2:40 am. | R. 276, lines 10-15. McClary referred to Allen’s
boyfriedd as “Callie.” R. 278, lines 4-5; R. 278, Iines’:13-14' R. 278, lines ‘23-‘24 -
| McClary claimed that he 1ntended to offer to pay whatever debt the decedent owed
to “stop all this.” When he* turned around in the car to offer th1s sugges’aon he saw Mack -
and Callie loadmg guns — a shotgun and a nine millimeter. R. 280, ,11r'1.es 4-23. Upon arrlyal
at the deeedent’s residence, McClary, Mdck, and Callie exited the Vehicle. Maek and Callie
A\;vere armed and wearing gloves.  R. 281, lines 16-20; R. 283, lines 11-12. The three entered
the house through an unlocked door. R. 282, line 20 — R. 283, line 5. The trio split up in the
house. R. 283, lines 16-25. When Mack told McClary that he could not find the decedent,’
McClary looked af Mack “like let’s be for real. Like come on now, I’m saying. I turned
and then I poiﬁted right at him sitting in the chair and he going to act surprise and had a |
really surprising look.” R. 284, line 9 — R. 285, line 4. Callie then entered the room. R.

285, lines 13-16. Mack fired a shot, followed by Callie shooting. McClary claimed Callie

offered to let McClary shoot too, but McClary declined. R. 286, lines 2-16. AH three ran to



the waiting yehicie. R. 286; lines\18-24. The foursomehurriedly left the scene. R 291, |
_lines 4-8. McClary and Mack returned to Barr’s house, while Ailen and Callie left. R. 294,
lines 7-19. |

; Within two days ‘of the decedent’s death the police interviewed McClaryL' He.
demed any 1nvolvement R. 297, hnes 6-16. The pohce re- 1nterv1ewed McClary 1 in May
R 297 hne 25 -R. 298 line 2 McClary claimed that Mack and Calhe went to the’
decedent ] house and killed him, but demed entermg the house hrmself R.298, lmes 13-23;
.R. 299, lines 1-6. He. admitted this was a lie. R. 299, lines ‘7-‘8.‘ After the second interVie'W,
‘McClary Was‘arrested.l .R. 299, lines 18'-2-0:“.' Thereafter, ‘policeiofﬁcers' picked him up from .
"the county -j‘“ail Whlchwas \across the strcet fromthe sheriff’ ] department "The offic'ers ’

explarned “they had some more questions to ask [him] or whatnot ” McClary entered the

o 'department and said © y’all already got Calhe The pohce 1ooked at McClary and said you_

' know this guy right here referring toa photograph on the computer screen R 299 hne 21

— R. 300, line 11.. On cross exammation McClary admrtted he was 1nterv1ewed twrce on -

that day in May After the ﬁrst mtervrew the ofﬁcers accused h1m of lying and threatened
to charge him with accessory after the fact of murder if he dld not start givmg them a story ‘
‘R 316, line 7 -R. 3 17 line 6 F urther McClary admltted that after his ﬁrst statement A
- ofﬁcers turned the recorder off and continued to talk to him This discussion caused h1m to
tell another story. ‘He lied inthe third statement as well. R. 317, line 9 -R. 31'8, line 10.\ '

) Upon further questioning by the prosecutor, McClary stated he sawv a picture of an
individual on Lail’s computer and identiﬁed that personv asicallie. 'R. 300, line 12 ;R. 301,
line 4" Qver .Appellant’s objection, McCIary then identified Appellant as Callie in court. R

302, lines 2-24. Although McClary testified he had no doubt about the identification, he
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failed to answer the prosecutor’s question regarding the length of time he had to observe
Callie. R.. 302, line 25 — R. 303, line 6. On cross-exainination, McClary testified he was
~ taken over to the sheriff’s office and shown a picture on a computer screen. R. 328, lines
 17-21. As soon as McClary’.’l walked. in the picture/ was posted right there on the computer
~screen.” R. 329, lines 4-9. He further admitted that he was told by police that “[tJhey
wanted [him] to look at pictures to see if [he] could pick, they told [him] .it was like nine of
them. They said it was going to Be pictﬁred.” R. 329, lines i3-19.

| On cross-examination, McClary testified that he thought he described Callie to Lail
as real tall with hair like an afro and muscular build. When confronted -with his éctual
statement to Lail, he admitted he described Callie as real tall and scrawny. R. 325, line 19 —
- R. 326, line 20. McClary described Callie’s hair as “Afro peezy.” R. 327, lines 2-9. He
~also admitted that in the photograph that he used tb ideritify Appellant as Callie, Appellant
. did not have “an Afro-peezy Baircut.” R. 330, lines i6-l9. 'I’{c’e admitted Appellant had a
moustache in the photograph, but he never described that facial fé;gture to officers. McClary
candidly admitted that hé could not tell the ‘person’s height or the person_’s build from the
photograph. R. 331, lines 3 — 25.”

| After the preliminary hearing, McClary and his attorney met with Appellant and his
attorney. When asked who Appeliant was, McClary said he did not know him and that he
was not Callie. R. 335, line 5 —R. 336, line 17. McClary testiﬁed that Callie (iid not have
any scars on his face. waever, wﬁen he looked at Appellant’s face closely during the trial,
he observed a six to eight inch scar across Appellant’s jaw. R. 342, lines 8-10; R. 343, lines

Ay

6-13. However, McClary refused to sign a statement to that effect. R. 338, lines 7-16.
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The prosecution called Ronald Mack to testify. At the time of Appellant’s trial,
Mack had pled guilty to murder and received a fifty-year sentence for his role in the death of
the decedent. R. 195, lines 10-17. Mack did not remember what he told law enforcement
on May 26, 2009 or what he informed the Court when he entefed his guilf[y plea. R. 197
lines 23-25; R. 198, lines 3-6. Mack did not remember tglﬁng law eﬁforcement that he had
called Appellant to drive from Maryland to assist him in killiﬂg‘ the decedent ér, that
Apﬁellant had the shotgun. R. 199,llines 19-23; R. 199, line 23 — R. 200, line 1. Mack
admittéd that he killed the decedent, but deniéd Appellant was present. R. 202, line 25 - R.
' 203: line 6. He further denied calling Appellant by the name ‘;Callig.” R 203, Hnes 10-12.2
| Op cross-examination, Mack testified that the ﬁrst time he saw Appellant was
Mother’é “Day weekend in Kingstre;: when Appellant andeack’s mother picked Mack up to
return fo Maryland. R 221, lir;es 13-25. Although Mack adrrﬁtted givi‘ng‘ a statement to law
enforcement, he testified the statement was not true as it éoncern_ed Appellant. R. 223‘, lines.
'4-12. Mack reaffirmed his earlier testimony tﬁat'Appellant was not present f0r>and did not
participate in the murder o‘f decedent. R. 224, lines 19-23. Mack téstified unéQuivocally "
that Appellant was not Callie. R. 225, lines 2-6. | L
Appellant presented an alibi defense. Appellant’s son, Kelvin B., testified that on
the weekend of April 4, 2009, he was with Appellant at their home in Marylari‘d._ Hé' '
recalled reéeiving an electronic basketball court és an eaﬂy birthda& pfesent from Ai)pellant.
.The two spent the day assembling the basketball court and then playing vﬁth it.r Afterwards, )

the two watched television and played video games. Later in the evening, the family called

. ? The prosecution introduced Mack’s statement to law enforcement as an exhibit to
impeach his testimony. R. 241, line 14 — R. 244, line 22; R. 535, line 5 — R. 542, line 5.
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| a cousin in Texas to wish her a happy birthday. The following day, on April 5, 2009, when
Kelvin B. woke up, Appellant was home and cooked breakfast for thenr. R. 60l, lines 6- ‘
9;R. 602, lines 8-24;R. 603, lines 2-l0; R. 603, linesv15-24; R. 604, lines '14-22;4 R 605,; |

' lines 2—23; R. 606, lines 2-5; R 606, lines 15-22. On cross;examination; KelVin‘lB. ~testiﬁed
that Appellant s from California, but s not called Callie. R. 610, lines 9-12.

| Appellant’s wife, Tiffany Bowen,:“‘ also testified. Tlffany.candidly admitted that she -
and :Appellant ‘ibegan having rnarital problems in April or May of 2009.V‘RV. 612, line 18 —R.

613; line 4. Eventually, Tlffany learned Appellant was seeing ATaWanda‘Mack Allen.

‘ Subsequently, she and Appellant argued about hrs relatronshrp w1th Allen. R 613 l1nes 5-

. 12 On Aprrl 1,2009, Appellant retumed home from a tr1p to Cahforma Vrsrtrng famrly R. '

614, lmes l-l 1. When she left her home 6n Saturday for an apporntr_nent, Appellant arid |
'Kelvi"n B ‘were at the home R. 614, lines l5-21 "l“iflany returned around 2:30 p. m. R 6l4
“lines: 22 24 She dlscovered that Appellant had grven Kelvm B h1s brrthday present early "
.wrthout dlscussrng it her ﬁrst The famrly Watched televrs1on and contacted her cousin by \
;phone to WlSh her a happy b1rthday7 R. 615, lines 2-21. o o ., .

.On ‘Mother’s Day weekend- in 2009 T‘iffany and Appellant' -argued’over Allen.
,Appellant left their home on 'Friday On Sunday, the two talked and Appellant returned ‘A
‘ .home that evening. The followmg weekend the two argued agaln Appellant left,'
* promising to end the relat10nsh1pw1th Allen and attend mamage counselrng On Sunday
night, Appellant called to say he was on his way home. Tiffany did not hear from him agam
until Tuesday morning when he called to say he had been arrested R 615, l1ne 22 — R_. 617,

line 1.~

13



Tiffany testified that Appellant always kept his hair cut low and never had an afro
hair cut or style. R. 617, lines 17-23; R. 618, lines 17-19. She further testified that she had
never heard anyone call him Callie. 'R.v617, lines 24-25.

Discussion.
When law enforcement use an identification procedure which is. unnecessarily

suggestive and conducive to ifreparable mistaken identification, an individual’s right to due

process of law is violated. Stovall v. Denno, 388 U.S. 293 (1967); State v. Moore, 343 S.C.
282, 286, 540 S.E.2d 445, 447 (2000). If a suggestive out-of-court identification procedure
created a very substantial likelihood of irreparable misidentification, the | in-court

identification is not-admissible. Manson v. Brathwaite, 432 U.S. 98 (1977); Mooré, 343

S.C. at 286, 540 S.E.2d at 447. In Neil v. Biggers, 409 U.S. 188 (1992), the United States

Supremé Coﬁrt created a two-prong inquiry to determine the admissibilif[y of 6ut-{of—court
identifications. First, the trial court must ascertain whether the identification process was .
. unduly - suggestive.  Next, &he' trial courf rnust. defermine whether the out-of-court
identification was nevertheless so réliable that no subst;lntial likélihood of Vrr‘iisidentiﬁcation
existed. Id. at 198. The central issue ié whether the ideﬁtiﬁéation _;zvas reliable even though -
the confrontation procedure was sugges.ti{(e unde; the totality of the circumstances. Id. Thé
following factors should be considered when evaluéting the totality of the circumstances:
(1) the witness’s o?porttinity to Viewzthe perpetrator at the time of the cfime; (2) the
witness’s degree of .attention; (3) the accuracy of the witnesé’s prior description of the
perpetrator; (4) the level of certaiﬁty demonstration by the witness; and (5) the length of

time between the crime and the confrontation. Id. at 199; see also State v. Stewart, 275 S.C.

447,450, 272 S.E.2d 628, 629 (1980).
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Our courts have found some identification procedures patently suggestive. For

example, in State \V. Traylor, 360 S.C. 74, 600 S.E.2d 523 (2004), our Supreme Court held a
line-up procedure wherein three vi'ctims were in the same room, sitting within feet of each
other, while observing photographic line-ups was blatantly unacceptable. Id. at>8'1-82, 600
S.E.2d at 527 Nevertheless, the Court four}d the identiﬁcation was admissible based upon
the totality of the circumstances. Those ciréUrnstances included the Victi;ns nét conversing
duriﬁg the line-up and not being aware of whdrn the other victims selected, if anyoné. The

© victims testified the observed the assailant from one minute to tén minutes and their prior‘ , 1

descripﬁons generally matched that of the persbn identified. ‘All testified they were certain.

of their identifications, which were made two days after the incident. Id. at 83,600 SE2d

at 527.

Our Supreme Court held a show-up identification was unduly suggestive in Moore,
supra. A witnessA(y)bserveciw two.peoble exiting her neighbor’s home when she knew the
ﬁeighbor was away. She called the police and provided a general 'cieséﬁp£ion. of thé men,
primarily focused on the clothing; Id. at 285, 540 S.E.2d at 447. Ninety minutes later,
officers took the witness to an area where to men were being detained. i"he witness
positively identiﬁed‘the fwo men as the perpetrators. Her identification was based upon the
clothing she observed. She admitted she had not really seen théir faces earlier. Id. at 285-
286, 540 S.E.2d at 447. As explained by the Court, “[s]ingle person show;ups are

particularly disfavored in the law.” Id. at 287, 540 S.E.2d at 448 (citing Stovall, 388 US. at

302 and State v. Johnson, 311 S.C. 132, 134, 427 S.E.2d 718, 719 (Ct. App. 1993)). The
proceduie in Moore was unduly suggéstive. Id. Further, the Court found the identification

unreliable as a matter of law. In the case presented, the Court found the only factor with any

15



reliability was the amount of time between the crime and the confrontation, which was

ninety minutes. The other factors clearly outweighed that one where the witness. observed

the two perpetrators for a brief time at a significant Vdistance, the degree of attention was not

great, and the accuracy of her description was tenuous. Id. at 449, 540 S.E.2d at 290.

Crediting Lail’s preliminary hearing ‘testimony, the police engaged'in a single‘-"

photograph array identification procedure with McClary., Such ,identlﬁcation procedures are . -

inherently unreliable and undulyl suggestive. . Lail testified that Appellant was being
: deta‘lned only for, identification 'purposes, and as a result, time was of the essence. _'She. had

‘1o ability to prepare a proper multi-photograph line-.up, using photographs similar to the one

of Appellant in- her possession “ Based on the time constraints, L‘ail showed McClary the -

single photograph of Appellant she rece1ved from the Maryland pohce ofﬁcers
Even using La1l’s starkly contrastmg pretnal hearmg testlmony, the polrce actron in
' creatmg the suggestwe 1dent1ﬁcat10n procedure must not be d1scounted Lall was aware that

’ 'ofﬁcers had gone to the Jarl to p1ck up McClary and dellver h1m to her forf further

t.

questromng. : Larl was aware of the door officers would use. to‘take McClary 1nto the .-

sherlff s department Lail was aware that her computer screen was Vrs1ble from the door

2N
‘entermg the sherrff’ S department Without questron Larl arranged for McClary to observe a

' s1ngle-photograph at the sher1ff ] department The: trral Judge erred m fallmg to conclude

| the vrdent1ﬁcat10n procedure was not undul}r suggestrve.p -

Erroneously ‘determining the photo identiﬁcation procedure ’was not unduly
suggestlve the trial Judge never exammed the totalrty of the circumstances to determme if
the 1dent1ﬁcat10n was rel1able Tummg to the first factor McClary had very httle t1me to

|

'~ view Callie. The entire encounter between the two'lasted less than" one hour and occurred

16

.



during the nighﬁime in poorly lit environments. McClarSI- testified that he did not 100k at
Callie very much during their time together. He looked out the window while the two were
in the Vehiclé togefher, and the trio separated in the house. -McCIary’s attention was lnot
strong. He testiﬁéd that he was still in the frame of mind for “clubbing.’-’ Mccﬁlarvy’s
description of Callie did not match Appéllaﬁt’s physical féatﬁres.' Appeliént did not' have
the- same hairstyle or body build ésAthe‘rr‘lan described by McClary. Additionally, McClary
faile‘d’to des;cribé ;bvious “facial feaMeS c;f Appellant — a mustache ancli a long scar. Finally,

N McClary’s identification of Appellant occurred over a month after the crime.
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This 3:fd day of September, 2013.

CONCLUSION

Appellant respectfully requests this Court find the identification procedure unduly

 stiggestive, the identification unreliable as a matter of law, and remand the matter for a new

trial. In the alternative, Appellant requests. this Court find the identification procedure-

unduly suggestive and remand the métter:'for a determination of the feliability factors. -

~ Respectfully submifted, |

Susan B. Hackett
Appellate Defender

ATTORNEY FOR APPELLANT
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