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*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any links
or opening attachments. ***

Good morning,
 
As counsel for Respondent Covington Homes, LLC, please find attached the following documents for filing with the Court:
 

·         Covington Homes, LLC’s Motion to Dismiss
·         Exhibit A to Motion to Dismiss
·         Proof of Service

 
The Motion filing fee will be sent to the Court via FedEx. Please let us know if you require anything further from us.
 
Thank you,
Kailyn

Kailyn Beasley ​​​​

Legal Practice Assistant

kbeasley@burr.com

864-552-9307 (direct)

104 South Main Street, Suite 700
Greenville, SC 29601

______________________________________________________________________________________________

​​
​The information contained in this email is intended for the individual or entity above. If you are not the intended recipient, please do not  ​
​read, copy, use, forward or disclose this communication to others; also, please notify the sender by replying to this message, and then 
​delete this message from your system. Thank you.
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


 


APPEAL FROM GEORGETOWN COUNTY 


Court of Common Pleas 


 


Honorable Kristi F. Curtis  


Circuit Court Judge 


 


Civil Action No. 2023-CP-22-00210 


 


Appellate Case No. 2023-001776 


___________________________________ 


 


Kendrick A. Bryant and Keisha Bryant Sherman on behalf of the heirs of 


Ernest Bryant; Benjamin Dennison and Willie Dereef, Jr. on behalf of the heirs 


of Limerick Dennison; Lucille Grate; Parkersville Planning & Development 


Alliance; Keep It Green; and Preserve Murrells Inlets, 


Inc,…………………………………………………….....…… ......... Appellants, 


 


v. 


 


Georgetown County and Covington Homes, LLC


 ........................................................ …………………………...Respondents. 


_______________________________________ 


COVINGTON HOMES, LLC’S MOTION TO DISMISS 


_______________________________________ 
 


Pursuant to Rule 240 of the South Carolina Appellate Rules and Rule 21 of the 


South Carolina Rules of Civil Procedure, Respondent Covington Homes, LLC 


(“Covington Homes”), with the consent of Respondent Georgetown County, moves the 


Court of Appeals for an Order dismissing it from this appeal. The Appellants did not 


consent to the dismissal of Covington Homes from this appeal and because of the 


Appellants’ refusal to consent, Covington Homes had no choice but to file this instant 


motion, asking the Court of Appeals to dismiss it from this case.   
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The only reason Covington Homes was named as a party in this case is because 


of its ownership of real property in Pawleys Island. Covington Homes submitted a 


subdivision application to Georgetown County to construct six new duplexes on its 


property in Pawleys Island. Georgetown County Council approved Covington Homes’ 


application, and after County Council approved Covington Homes’ application, 


Appellants commenced this lawsuit. Covington Homes and Georgetown County 


moved to dismiss the Complaint filed by Appellants. The Honorable Kristi F. Curtis 


granted Covington Homes and Georgetown County’s Motion to Dismiss the 


Complaint. Then, this appeal followed.  


During the pendency of this appeal, Covington Homes sold its property to CAB 


Investments, LLC as reflected on the deed attached as Exhibit A. Because Covington 


Homes no longer has an interest in the property that is the subject of this appeal, 


Covington Homes no longer has any stake in the outcome of this appeal or the 


declaratory relief sought by the Appellants. Because it no longer has any stake in this 


litigation, Covington Homes respectfully requests that it be dismissed from this 


appeal.   


STATEMENT OF FACTS 


This is an appeal from the trial court’s order dismissing the Appellants’ 


declaratory judgment action. (R. 3-19). The Appellants originally commenced this 


action in the Georgetown County Court of Common Pleas on March 10, 2023. (R. 24-


57). At the time, Covington Homes owned a parcel of land in Pawley’s Island, South 
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Carolina (“the property”) and sought approval from Georgetown County to construct 


a subdivision on same. (R. 28-29). 


Covington Homes submitted an application to the Georgetown County 


Planning Commission (“Planning Commission”) for review on December 20, 2022. (R. 


82-87). A public hearing was held on January 19, 2023, at which time the Planning 


Commission voted to recommend denial of the application. (R. 80-81, 92). The 


recommendation and application were then submitted to the Georgetown County 


Council (“County Council”) for consideration, and it voted to approve the application 


on February 14, 2023. (R. 81).   


The Appellants then filed this lawsuit against Georgetown County and 


Covington Homes seeking the following declarations pursuant to the South Carolina 


Declaratory Judgment Act: (1) the Georgetown County Ordinances requiring a site 


plan review by the County Council are void and unenforceable; (2) the County Council 


had no authority to render its decision approving the application; (3) the Planning 


Commission’s decision to deny the application was final, valid, and binding; (4) the 


Georgetown County Zoning Ordinances allowing high density on land parcels 


designated by the Comprehensive Plan as medium density are void and 


unenforceable; (5) the approval of the application was a violation of State and County 


law; (6) Georgetown County has a statutory mandate to bring its Zoning Ordinances 


and Land Use Regulations into Compliance with the Comprehensive Plan; and (7) 


Georgetown County has a statutory mandate to consider compliance with the 


Comprehensive Plan in its decision making processes. (R. 24-57). In response, 
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Georgetown County and Covington Homes filed Motions to Dismiss. (R. 110-113). 


The trial court granted the Motions to Dismiss by Order dated September 19, 2023. 


(R. 3-17). This appeal followed and, in the meantime, Covington Homes sold the 


property. (See Property Deed, Exhibit A).  


ARGUMENT 


The Appellants challenge the validity of Georgetown County’s ordinances. The 


Appellants do not contend that Covington Homes failed to follow the application 


process or violated the Georgetown County ordinances. Covington Homes is a party 


to this action solely so it will be bound if the Court determines its development 


application is void. However, Covington Homes no longer owns the property for which 


it submitted the application and, as such, it no longer has an interest in the 


development application or this appeal and should be dismissed.  


I. Covington Homes should be dismissed from this appeal because it 


does not have an interest in the declaratory relief sought by the 


Appellants.  


 


Covington Homes’ interest in the relief sought by the Appellants under the 


South Carolina Uniform Declaratory Judgment Act (“the Act”) terminated when it 


sold the property. (See Property Deed, Exhibit A). The Act requires that all parties to 


a declaratory judgment action have an interest in the declaratory relief sought. S.C. 


Code Ann. § 15-53-80. Interpreting the Act, South Carolina courts require not only 


an interest, but a substantial, direct, and legally protected interest in the relief 


sought. Carolina Alliance for Fair Empl. v. South Carolina Dep't of Labor, Licensing, 


& Regulation, 337 S.C. 476, 487, 523 S.E.2d 795, 801 (Ct. App. 1999).  
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Covington Homes is a party to this declaratory judgment action because it had 


an interest in the outcome of its development application. That is no longer the case. 


Covington Homes’ interest in the relief sought terminated when it sold the property—


it no longer has any interest in the outcome of the development application or the 


Appellants’ challenge to the validity of Georgetown County’s ordinances, much less a 


substantial, direct or legally protected interest. Thus, Covington Homes is not a 


proper party to this action under S.C. Code Ann. § 15-53-80 and should be dismissed.  


II. The Court of Appeals has authority to dismiss Covington Homes from 


this appeal.  


 


 As mentioned, Covington Homes should be dismissed from this appeal because 


it no longer has an interest in the declaratory relief sought. While unique at this stage 


in litigation, it is necessary and appropriate for the Court of Appeals to dismiss 


Covington Homes from this appeal to avoid the unjustness of Covington Homes 


defending an action in which it has no claims or interest.  


The Supreme Court and Court of Appeals have recognized broad authority 


under Rule 21 of the South Carolina Rules of Civil Procedure to drop or realign a 


party “at any stage of the action and on such terms as are just.” 


Rule 21, SCRCP (emphasis added); see Branham v. Ford Motor Co., 390 S.C. 203, 243, 


701 S.E.2d 5, 26 (2010); Bauknight v. Buchanan, 2020 S.C. App. Unpub. LEXIS 252, 


*5, 2020 WL 3989494 (2020); Jones v. Rogers Townsend & Thomas, P.C., 2022 S.C. 


App. Unpub. LEXIS 391, *7, 2022 WL 2966387 (Ct. App. 2022). In Jones v. Rogers 


Townsend & Thomas, the Court of Appeals affirmed the circuit court’s decision to 


dismiss the trustee parties from the action because the plaintiff sought a declaratory 
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judgment regarding the validity of an easement in which the trustee parties no longer 


claimed any interest. Jones, 2022 S.C. App. Unpub. LEXIS 391 at *9. This case is no 


different.  


The Court should exercise its broad authority under Rule 21 to dismiss 


Covington Homes from this action. Covington Homes’ interest in this litigation ceased 


when it sold the property. Covington Homes has no claims or interest in this litigation 


and the outcome of this appeal will have no binding or practical effect on it or the 


other parties to this action. The only real impact will be Covington Homes needlessly 


incurring attorney’s fees and costs defending this action. Therefore, the Court should 


exercise its authority and dismiss Covington Homes from this appeal.  


CONCLUSION 


For the foregoing reasons, Covington Homes moves the Court of Appeals for an 


Order dismissing it from this appeal and granting such other and further relief as 


this Court deems just and necessary under the circumstances. 


 


      BURR & FORMAN, LLP 


/s/ James K. Gilliam  


James K. Gilliam 


104 Main Street, Suite 700 (29601) 


Post Office Box 447 


Greenville, SC 29602 


(864) 271-4940 


 


Attorney for Respondent Covington 


Homes, LLC 


Greenville, South Carolina 


 


September 3, 2024 


 













Exhibit A 


(The Property Deed) 































