From: Ed Love

To: Court Of Appeals Filings; Marilyn Gomez

Cc: Rob King; Valerie Giovanoli

Subject: RE: 2023-001954 APPEAL Barbara Sarb v. Joseph & Julie Phillips
Date: Friday, August 30, 2024 10:30:53 AM

Attachments: Final App Brief (binder).pdf

Final Reply Brief (Binder).pdf
Final Resp Br (Binder).pdf
Proof of Delivery (Final Briefs).pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing are the following:

APPELLANTS/RESPONDENTS FINAL BRIEF AS APPELLANTS;
APPELLANTS/RESPONDENTS FINAL REPLY BRIEF AS APPELLANTS;
APPELLANTS/RESPONDENTS FINAL RESPONSE BRIEF AS RESPONDENTS;
PROOF OF DELIVERY

A hard copy is being mailed pursuant to the clerk’s letter of July 16, 2024.
Thank you,

Ed Love

From: Court Of Appeals Filings <ctappfilings@sccourts.org>

Sent: Friday, August 23, 2024 9:50 AM

To: Marilyn Gomez <Marilyn.Gomez@mccabetrotter.com>; Court Of Appeals Filings
<ctappfilings@sccourts.org>

Cc: Ed Love <elove@kingandlove.com>; Rob King <rking@kingandlove.com>; Valerie Giovanoli
<Valerie.Giovanoli@mccabetrotter.com>

Subject: RE: 2023-001954 APPEAL Barbara Sarb v. Joseph & Julie Phillips

Dear Counsel:
The Court has received your filing. A stamped copy is attached for your records.

Thank you.

From: Marilyn Gomez <Marilyn.Gomez@mccabetrotter.com>

Sent: Friday, August 23, 2024 9:44 AM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: elove@kingandlove.com; rking@kingandlove.com; Valerie Giovanoli

<Valerie.Giovanoli@mccabetrotter.com>
Subject: 2023-001954 APPEAL Barbara Sarb v. Joseph & Julie Phillips



mailto:elove@kingandlove.com
mailto:ctappfilings@sccourts.org
mailto:Marilyn.Gomez@mccabetrotter.com
mailto:rking@kingandlove.com
mailto:Valerie.Giovanoli@mccabetrotter.com
mailto:Marilyn.Gomez@mccabetrotter.com
mailto:ctappfilings@sccourts.org
mailto:elove@kingandlove.com
mailto:rking@kingandlove.com
mailto:Valerie.Giovanoli@mccabetrotter.com

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas

H. Steven DeBerry, IV, Circuit Court Judge

Case No. 2020-CV-21-01817

Appellate Case No. 2023-001713

Barbara Sarb........c.oooiiiiiiiii e Respondent/Appellant,

Julie W. Phillips and Joseph M. Phillips.........ccccoeoieiiiiniiiiniiiiieienieeee Appellants/Respondents.

APPELLANTS/RESPONDENTS’ FINAL BRIEF AS APPELLANTS

EDWARD A. LOVE #75118
elove@kingandlove.com
ROBERT T. KING #066237
rking@kingandlove.com
KING, LOVE & HUPFER LLC
PO Box 1764

Florence, SC 29503-1764

(843) 407-5525 - Tel

(843) 407-5782 — Fax

ATTORNEYS FOR
APPELLANTS/RESPONDENTS



https://protect.checkpoint.com/v2/___mailto:elove@kingandlove.com___.YzJ1OnNjanVkaWNpYWw6YzpvOjBjOGY1NWRkMWRhZWM2YjZlMGJjZTVmMTQwNzBjZGZlOjY6OWJkNDo5ZWRjZTc4ZDIwNDMyNzA2NDUyMDlkOTQ3NGE1Njc1ZjI4ODQ4YzcyZDBhZDkwYWI4YWFmZDJlNzYwNTE4MTYwOnA6VDpO

https://protect.checkpoint.com/v2/___mailto:rking@kingandlove.com___.YzJ1OnNjanVkaWNpYWw6YzpvOjBjOGY1NWRkMWRhZWM2YjZlMGJjZTVmMTQwNzBjZGZlOjY6MjVmYjoxM2YyY2QzODUxNGNkMzcxMjQyZWU1MjE2YmViMDcwZDg5MTY0N2Y0ODg1N2U0YTFkZmI0MzE0ZDFkMTU1ZWE1OnA6VDpO



TABLE OF CONTENTS

Table Of AULNOTITIES ... ..eouiiiiiitie et e 1
Statement of ISSUES 0N APPCAL......ccoiiiiiieiiieiieceece e e 1
Statement 0f the CaSe.......couuiiiiiiiiieee ettt e 1
Statement OF FACES........oiitiiiie ettt 2
Standard OF REVIEW ......couiiiiiiiie ettt e 5
F N 40111 1< 1 | APPSR 6

L BUYER FAILED TO PROVE BY A PERPONDERANCE OF THE
EVIDENCE THAT SELLERS VIOLATED THE SOUTH
CAROLINA RESIDENTIAL DISCLOSURES ACT AND
THEREFORE THE TRIAL COURT ERRED IN DENYING
SELLERS’ MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT ....oooiiiiiiiiiieecce e 6

A. Buyer failed to prove by a preponderance of the evidence
that Sellers had actual knowledge of a problem and,
therefore, made a false, incomplete or misleading disclosure
UNAET the ACT.....iiiiiiie e 7

B. Even if this Court finds that Sellers made a false, incomplete
or misleading disclosure under the Act, Buyer failed to prove
by a preponderance of the evidence that such disclosure was
“material information” to Buyer and that Buyer had a right
t0 TELY ON SAMC ...eeeiiiieiie et 9

II. THE TRIAL COURT ERRED IN AWARDING ATTORNEY
FEES AND COSTS TO BUYER .....cccccciiiiiiiiiiiiiiiciieicccec 11

CONCIUSION ..o, 12





TABLE OF AUTHORITIES

CASES
Adrian v. Mesirow Fin. Structured Settlements, LLC, 736 F. Supp. 2d 404

(DP.REZ20T0) ettt sttt ettt sttt sbe e 9
Belton v. State, 339 S.C. 71, 529 S.E.2d 4 (2000).....cc.eeruerieririenieieeienieeieeeenieeie e 11
Buchanan v. Improved Properties, LLC, 2014 Ohio 263, 7 N.E.3d 634 (Ct.

ADPD. 2014) ettt ettt et et na et e neenes 9
Chandler v. Bradford, No. 2009-UP-162, 2009 S.C. App. Unpub. LEXIS

157 (Ct. App. APL. 6, 2009) ..c..eiiiiiiiiiiieeieeieeeee et 10
Commissioner v. Jean, 496 U.S. 154 (1990) .....ccovvieiiiiieiieeeeeeeeee e 11
Dowaliby v. Chambless, 344 S.C. 558, 544 S.E.2d 646 (Ct. App. 2001) ...cceevvrrrrennnne. 11
Gruber v. Santee Frozen Foods, Inc., 309 S.C. 13, 419 S.E.2d 795 (Ct.

ADPD. 1992) ettt ettt ettt et ns 9
Heath v. County of Aiken, 302 S.C. 178, 394 S.E.2d 709 (1990)....cc.cccvevievirrierrannne. 6,11
Hegler v. Gulf Ins. Co., 270 S.C. 548, 243 S.E.2d 443 (1978).c.eeeeeeieeeieeeeeeeeee 11
Hueble v. S.C. Dep’t of Natural Res., 416 S.C. 220, 785 S.E.2d 461

(20710) ettt ettt et sb et et sbe et 6
Isaac v. Onions, 2023-UP-263, 2023 S.C. App. Unpub. LEXIS 313 (Ct.

APP. JULY 12,2023 ) ettt eaean 9
Layman v. State, 376 S.C. 434, 658 S.E.2d 320 (2008) ....ccvveverieiieieeieieeee e 6
Linares-Acevedo v. Acevedo, 38 F. Supp. 3d 222 (D.P.R. 2014)...cccevevcireiieeiieeieeenee, 9
McLaughlin v. Williams, 379 S.C. 451, 665 S.E.2d 667 (Ct. App.

2008) ettt ettt ettt 6,9,11,13
Vinson v. Hartley, 324 S.C. 389, 477 S.E.2d 715 (Ct. App. 1996) .....cccvvvirieniiiniiieene 5
Winters v. Fiddie, 394 S.C. 629, 716 S.E.2d 316 (2011) .eccuerieniieiiiiiieeeeeeeeseeeee 6

STATUTES
S.C. Code ANN. § 15-37-10 €F SEG. «ceereereiiieiiiieeeeeeeeeest ettt 12

il





S.C. Code ANn. § 27-50-10 €F S€G. ....eevviereieaiieiieeieeieeee ettt 2
S.C. Code ANN. § 27-50-40......cccriieiieeeiee ettt ettt et e e s e e e e e sreeeeaneeen 6

S.C. Code ANN. § 27-50-05.....coceeeeeeeeeeeeeee et 11

il





STATEMENT OF ISSUES ON APPEAL

I. DID THE TRIAL COURT ERR IN DENYING APPELLANT/RESPONDENT’S
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT?

I1. DID THE TRIAL COURT ERR IN AWARDING PREVAILING PARTY
ATTORNEY’S FEES AND COSTS TO RESPONDENT/APPELLANT?

STATEMENT OF THE CASE

On August 6, 2020, Respondent/Appellant Barbara Sarb (hereinafter “Buyer”) filed a
Summons and Complaint in the Florence County Court of Common Pleas against
Appellants/Respondents Joseph and Julie Phillips (hereinafter “Sellers”). (See generally R. pp. 15-
31.) Sellers answered and filed counterclaims against Buyer. (See generally R. pp. 32-47.) Buyer
then amended her Complaint, over the objection of Sellers, which was filed September 9, 2021.
(See generally R. pp. 73-89.) This matter was tried before a jury on September 11, 2023 through
September 14, 2023. On September 14, 2023, after considering Buyer’s seven causes of action,
the jury returned a verdict awarding Buyer damages in the amount of $70,000.00 on her first cause
of action for the Sellers’ alleged violation of the South Carolina Uniform Residential Disclosures
Act. (See R. pp. 1-3.) The jury also considered a counterclaim alleged by Sellers for breach of
contract and awarded damages to Seller in the amount of $1,000. (/d.)

Sellers and Buyer each filed post-trial motions concerning the verdict. (See generally R.
pp. 127-130 and pp. 131-135.) The trial court denied all post-trial motions in an Order dated
October 2, 2023. (See R. pp. 12-15.) The parties timely filed cross-appeals regarding same.

Subsequently, the parties filed motions for attorney fees and costs. Sellers sought attorney
fees in the amount of $55,393.00 and costs in the amount of $2,310.11. (See R. pp. 314-365.)
Buyer sought attorney fees in the amount of $183,347.40 and costs in the amount of $6,395.84.

(See R. pp. 135-313.) An Order was issued by the trial court on November 21, 2023 awarding





Sellers attorney fees in the amount of $55,393.00 and costs in the amount of $2,310.11. (See R.
pp. 7-11.) The trial court also awarded Buyer attorney fees in the amount of $55,393.00 and costs
in the amount of $6,395.84. (Id.) The parties timely filed cross-appeals regarding same and that
appeal has been consolidated herewith by consent for purposes of judicial economy.
FACTS

Sellers were the owners of a certain piece of real property located at 550 Wisteria Drive,
Florence, S.C. 29501 (the “Property”). (See R. p. 15 at 4 9.) On June 13, 2019, the Sellers listed
the Property for sale. (See R. p. 637, lines 9-13.) On June 13, 2019, the Sellers signed the
disclosures (the “Disclosures”) required under the South Carolina Residential Property Condition
Disclosures Act, S.C. Code Ann. § 27-50-10 et seq, (the “Act”). (See R. p. 1065.) On June 14,
2019, the Buyer made an offer to purchase the Property which was accepted on June 15, 2019 by
the Sellers thus entering into a contract for the purchase of the Property (“Contract”). (See R. p.

406, line 22; R. p. 647 line 15 — p. 648 line 3; see also R. pp. 1053-1060.) Buyer did not review

and sign those disclosures until June 25, 2019. (See R. p. 1065.)

The Buyer again entered the Property the day after signing the Contract; where she
observed the basement. (R. p. 648, line 16 — p. 649, line 2.) On June 17, 2019, Buyer texted her
realtor indicating she wanted to have a moisture reading conducted on the floor joists. (R. p. 650,
lines 19-21.) Buyer was aware from her visits that the Property included a sump pump and she
knew the purpose of a sump pump. (R. p. 640, lines 10-16.)

She again entered the Property on June 21, 2019, when Dodson Pest Control performed an
inspection of the property. (R. p. 651, lines 19-25.) An Official South Carolina Wood Infestation
Report (“CL-100") was generated as a result of the inspection. (/d.; see also R. pp. 1067-1069.)

Among other things, the CL-100 indicated, and Buyer knew, there was decay to the sub-fascia and





decay and damage to window trim in the basement. (R. p. 653, lines 12-16; R. p. 653, line 24-p.
654, line 5; see also R. p. 1069.) Buyer was present for the inspection, followed the inspector
around the Property, read the report prior to purchasing the Property and reviewed the report with
her realtor. (/d.; see also R. p. 420, linel; R. p. 420, lines 16-17; R. p. 658, line 5.)

On June 25, 2019, Housemaster performed an inspection of the Property. (R. p. 654, lines
11-15; see also R. pp. 1071-1103.) The inspection report prepared by Housemaster revealed,
among other things, rotten or decayed wood around/near chimney, rotten or decayed wood in the
soffit, rotten or decayed wood in the fascia, rotten or decayed wood in the front entry door, rotten
or decayed wood in the basement windows, rotten or decayed wood in the basement doors,
dampness in the basement, evidence of prior water intrusion into the basement, evidence of prior
water intrusion into the crawl space, loose threshold not preventing water intrusion, (R. p. 656,
lines 10-13; see also R. p. 1100-1103.) Buyer was present for this inspection as well; she followed
the inspector around the Property (to include the basement and even the crawlspace), read the
report prior to purchasing the Property, and reviewed the report with her realtor. (R. p. 654, lines
11-15; R. p. 654, line 19 - p. 655, line 3; R. p. 658, line 5.)

On June 27, 2019, Buyer signed and sent to Sellers a Repair Addendum to the Contract
asking the Sellers to make all repairs recommended pursuant to the CL-100 and the HouseMaster
Report. (R. p. 663, lines 16-20; see also R. pp. 1104-1105.) On July 1, 2019, at the request of
Sellers, Pee Dee Renovating completed an estimate to make those same repairs requested by the
Buyer. (R. p. 663, line 21- p. 664, line 2; see also R. pp. 1106-1108.) On July 19, 2019, at the
request of Buyer, contractor John Sims prepared his own estimate to make the repairs requested
by the Buyer in the Repair Addendum to the Contract. (R. p. 664, lines 3-5; R. p. 666, lines 16-18;

see also R. pp. 1109-1112.) The repair cost as estimated by John Sims was $5,669. (R. pp. 1109-





1112.) The repair estimates of both Pee Dee Renovating and John Sims included, among other
items, repair decay at the basement level window and the left rear window; repair decay at
basement entry door; basement window: correct evidence of water intrusion; and repair or replace
decay visible at the wood or replace window. (R. pp. 1106-1108; R. pp. 1109-1112.)

On July 26, 2019, the closing occurred for the Property. (R. pp. 1113-1115.) On that date,
Buyer signed an ALTA Settlement Statement indicating that Sellers were crediting Buyer in the
amount of $5,669 for repairs to be made in accordance with the Repair Addendum to the Contract
as estimated by John Sims at Buyer’s request. (R. p. 1115; R. p. 666, lines 19-23.)

On August 5, 2019, John Sims replaced the decayed basement window which sat at ground
level. (R. p. 674, line 24 — p. 675, line 4.) This required removal of the old window, removal of old
brick, replacing the removed brick in addition to new brick layers to move the window up off of
ground level. (R. p. 839, lines 5-12; R. p. 1195.) On August 14-17, 2019, the Property experienced
approximately two and one-half inches of rain. (R. p. 1126.) According to Buyer, she first noticed
pooling water in the basement of the house on August 18, 2019. (R. p. 674, lines 13-14.)

On December 5, 2019, Buyer’s plumber, Daniel Williams, installed a sewer line from the
street all the way under the house and through the basement and crawl space. (R. pp. 1162-1166;
R. p. 848, line 6 — p. 850, line 20.) On December 17, 2024, Mr. Williams installed a new sump
pump, installed a bigger drain line and tied the new sump pump back into the sewer line he
previously ran from the street. (R. p. 1130.) Buyer testified that beginning in December 2019 and
until November 2020, every time it rained, the basement of the Property flooded with some three
to four inches of water accumulating. (R. p. 511, lines 8-16; R. p. 632, lines 8-16.)

Buyer filed a Complaint in the Florence County Court of Common Pleas on August 6, 2020.

(See generally R. pp. 15-31.) Buyer alleged seven separate causes of action: (1) violation of the





Act; (2) fraud; (3) constructive fraud; (4) negligent misrepresentation; (5) negligence, gross
negligence and negligence per se; (6) breach of contract/breach of implied covenant of good faith
and fair dealing; and (7) breach of contract/breach of implied covenant of good faith and fair
dealing accompanied by a fraudulent act. (/d.)

Generally speaking, Buyer alleged in her Complaint that, on the Disclosures, Sellers failed
to disclose that they had “actual knowledge” of various “problems” with the Property which, by
the time of trial, were whittled down to: water penetration/infiltration in the basement; sewage
backup; and a severe cockroach infestation. (See Id.)

Buyer further alleged that she materially relied on the Disclosures in signing the Contract
to purchase the Property. (R. p. 19 at § 26, R. p. 22 at 4 36, R. p. 23 at 44, R. p. 25 at § 54.)

Sellers filed their Answer denying the existence of and actual knowledge of any problem
concerning the “problems” identified by Buyer in her Complaint. (See generally R. pp. 32-47.)
Additionally, Sellers asserted Counterclaims against Buyer for breach of contract and pursuant to
the South Carolina Frivolous Proceedings Act. (See 1d.)

Buyer, in realizing the mistake throughout her Complaint that she indeed did not rely on the
Disclosures in entering the Contract (because she had not yet reviewed them by the time she signed
the Contract), amended her Complaint, over objection by Sellers, to then allege that Buyer relied
on the Disclosures in “purchasing the Property.” (See R. pp. 73-89.)

STANDARD OF REVIEW

The grant or denial of a new trial motion rests within the trial court's discretion, and its
decision will not be disturbed on appeal unless the court's findings are wholly unsupported by the

evidence or its conclusions are controlled by error of law. Vinson v. Hartley, 324 S.C. 389, 405,

477 S.E.2d 715, 723 (Ct. App. 1996).





A trial court's decision to award or deny attorneys' fees is subject to the abuse of discretion

standard. Heath v. County of Aiken, 302 S.C. 178, 182, 394 S.E.2d 709, 711 (1990). However, the

issue of “prevailing party” status is a legal question which is subject to de novo review. See Hueble

v.S.C. Dep’t of Natural Res., 416 S.C. 220, 231, 785 S.E.2d 461, 467 (2016). The specific amount

of attorney’s fees awarded “will not be disturbed absent an abuse of discretion.” Layman v. State,

376 S.C. 434, 443, 658 S.E.2d 320, 325 (2008).

ARGUMENT

I. BUYER FAILED TO PROVE BY A PREPONDERANCE OF THE EVIDENCE
THAT SELLERS VIOLATED THE SOUTH CAROLINA RESIDENTIAL
DISCLOSURES ACT AND THEREFORE THE TRIAL COURT ERRED IN
DENYING SELLERS’ MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT.

To succeed on a claim pursuant to the Act, a party must first prove that a seller of residential
real estate had actual knowledge that a disclosure is false, incomplete or misleading. See S.C. Code

Ann. § 27-50-40; see also Winters v. Fiddie, 394 S.C. 629, 651-652, 716 S.E.2d 316, 328 (Ct.

App. 2011) (Few, J., concurring in part, dissenting in part). The party must also show that the
disclosure was of “material information” or, in other words, that the party relied on the disclosure.

1d.; see also McLaughlin v. Williams, 379 S.C. 451, 458, 665 S.E.2d 667, 671 (Ct. App. 2008).

A. Buyer failed to prove by a preponderance of the evidence that Sellers had actual
knowledge of a problem and therefore made a false, incomplete or misleading
disclosure under the Act.

The Disclosures provide a series of general questions and/or statements from which sellers
of real estate must glean the meaning and respond. (See R. pp. 1061-1066.) Focusing on the three
issues Buyer raised at trial (sewage backup, severe cockroach infestation, and flooding in the
basement), among those questions, the form provides in part “Apply this question below ... As

owner, do you have any actual knowledge of any problems* concerning? (*Problem includes





defects, malfunctions, damages, conditions or characteristics.)” Id. The form continues with items
such as “sanitary sewage disposal system for any waste water” ... “plumbing system.” Id. Sellers
checked “no.” The form then asks about problems with termites, termite bonds, termite infestations
to which the Sellers replied “none.” Id. Lastly, the form provides “Apply this question ... As owner,
do you have any actual knowledge or notice concerning the following” ... “problems caused by
fire, smoke or water to the property during your ownership” to which Sellers checked “no.” /d.

Sellers owned the Property for a period of ten years. (See R. p. 895, line 20.) During those
ten years, the Sellers had three toilet backups due to toys and/or feminine products being flushed
down the commode. (See R. p. 817, line 12 —p. 818, line 7 and R. p. 896, lines 12-17.) Otherwise,
the only evidence presented at trial was that Sellers had no problem with sewage backup during
their ownership. (See testimony of: Buyer (R. p. 640, lines 17-19; R. p. 649, lines 20-23; R. p. 653,
lines 1-2; R. p. 655, lines 16-18; R. p. 672, lines 6-10), John Ethridge (Buyer’s real estate agent)
(R. p. 747, lines 23-24), Adam Crosson (Sellers’ real estate agent)(R. p. 885, lines 10-12); Paul
Dodd (R. p. 911, lines 21-23), David Wimberly (former agent for Sellers)(R. p. 875, lines 1-3);
Leigh Dodd (R. p. 432, line 25 — p. 433, line 8); Tara Blair (employee of Buyer)(R. p. 762, lines
4-6); John Sims of Sims Construction (Buyer’s preferred home repair company). (R. p. 840, lines
1-4).)

Sellers performed their own pest treatment at the Property. (R. p. 818, line 23 —p. 819, line
3; R. p. 904, lines 14-16.) There was no evidence presented at trial that there was a problem with
cockroach infestation during Sellers’ ownership of the Property. (See testimony of Buyer (R. p.
640, lines 23-24; R. p. 649, lines 24-25; R. p. 653, lines 3-4; R. p. 655, lines 18-19; R. p. 666, lines
10-11; R. p. 668, lines 17-19; R. p. 669, lines 19-21; R. p. 671, lines 15-20; R. p. 672, lines 3-10;

R. p. 681, lines 14-19); John Ethridge (Buyer’s real estate agent) (R. p. 740, line 24 — p. 741, line





9; R. p. 746, line 14; R. p. 747, line 17; R. p. 749, line 16) , Adam Crosson (Sellers’ real estate
agent)(R. p. 885, lines 6-9; R. p. 893, lines 8-24); Paul Dodd (R. p. 911, lines 18-20), David
Wimberly (former agent for Sellers)(R. p. 874, lines 22-25; R. p. 875, lines 17-23; R. p. 880, lines
5-8); Leigh Dodd (R. p. 908, lines 9-22; R. p. 909, lines 14-17); Robin Hatchell (longtime
neighbor)(R. p. 787, lines 17-20), Tara Blair (employee of Buyer)(R. p. 762, lines 1-3).)

Sellers admitted that their basement flooded twice; first during the “1000 year flood” and
second, during either Hurricane Matthew or Hurricane Florence (each time because power was
lost and the sum pump was rendered inoperable). (R. p. 816, lines 3-11.) Sellers did not deem those
two separate occurrences to be sufficient to warrant disclosure as a “problem” on the Disclosures.
(R. p. 817, lines 1-7.) Otherwise, witnesses who were regularly in the basement during the Sellers’
ownership of Property testified that they did not ever notice flooding or even a sign of wet concrete
floor in the fully-furnished basement. (See testimony of Buyer (R. p. 639, lines 15-18; R. p. 640,
lines 3-5; R. p. 648, line 24 — p. 649, line 14; R. p. 652, lines 3-9; R. p. 654, line 11 — p. 655, line
15; R. p. 656, line 1; R. p. 666, lines 2-5; R. p. 669, lines 2-21; R. p. 670, line 2- R. p. 672, line
19); John Ethridge (Buyer’s real estate agent) (R. p. 748, line 2 — R. p. 749, line 5) , Adam Crosson
(Sellers’ real estate agent)(R. p. 885, lines 16-18; R. p. 893, lines 18-24); Paul Dodd (R. p. 910,
line 23 — p. 911, line 15), David Wimberly (former agent for Sellers)(R. p. 875, lines 8-9; R. p.
875, lines 17-23); Leigh Dodd (R. p. 907, lines 8-24), Tara Blair (employee of Buyer)(R. p. 761,
line 19 —p. 762, line 13), Heath McCullom (R. p. 778, lines 2-6).)

Buyer failed to prove by a preponderance of the evidence that, during their ownership, the
Sellers had actual knowledge of a “problem” with their sewage system, with severe cockroach
infestations, or with flooding to the point that the Sellers would deem those to be a “problem” (as

defined by the disclosures). Therefore, the trial court erred in not granting Sellers’ Motion for





Judgment Notwithstanding the Verdict as to the Buyer’s cause of action under the Act.

B. Even if this Court finds that Sellers made a false., incomplete or misleading disclosure
under the Act, Buyer failed to prove by a preponderance of the evidence that such
disclosure was “material information” meaning Buver had a right to rely on same.

Buyers of residential real estate have the right to inspect that real estate prior to purchase
and, when they do, have little-to-no right to rely on initial disclosures of the seller. See

McLaughlin, 379 S.C. at 459; see also Isaac v. Onions, No. 2023-UP-263, 2023 S.C. App. Unpub.

LEXIS 313, *16-17 (Ct. App. July 12, 2023) (citing Buchanan v. Improved Properties, LLC, 2014

Ohio 263, 7 N.E.3d 634, 642 (Ohio Ct. App. 2014)). If the evidence shows the allegedly aggrieved
party has knowledge of the truth of the matter, she cannot and is not entitled to reasonably rely on

the disclosures. McLaughlin, 379 S.C. at 458; Linares-Acevedo v. Acevedo, 38 F. Supp. 3d 222,

229 (D.P.R. 2014); Gruber v. Santee Frozen Foods, Inc., 309 S.C. 13, 20, 419 S.E.2d 795, 800 (Ct.

App. 1992); Adrian v. Mesirow Fin. Structured Settlements, LLC, 736 F. Supp. 2d 404, 423-424

(D.P.R. 2010); Buchanan, 7 N.E.3d at 642.

In McLaughlin, seller provided the buyer with disclosures indicating seller was not aware
of water intrusion at the property. McLaughlin, 379 S.C. at 458. Six weeks after the closing, buyer
experienced water intrusion with the home. /d. At the outset of the opinion, the court held “because
McLaughlin’s claims focused on the Disclosure Statement as a misrepresentation, we must
determine whether McLaughlin was entitled to rely on the Disclosure Statement itself.” Id. at 457.
The court further held “there can be no reasonable reliance on a misstatement if the plaintiff knows

the truth of the matter.” Id. (citing Gruber, 309 S.C. at 20). The court specifically referenced the

inspection report and the CL-100 which showed the existence of moisture and water damage to
the property. Id. The court further referenced buyer’s own testimony regarding the availability of

and familiarity with those reports. /d. In affirming the circuit court, the Court of Appeals found





that, in light of this information and evidence, buyer had no right to rely on the disclosure
statement. /d. at 458. Additionally, taking it one step further, the Circuit Court held, buyer’s own
knowledge of the conditions found in the inspections further precluded his right to rely on the

disclosure statement. /d. at 459; see also Chandler v. Bradford, No. 2009-UP-162, 2009 S.C. App.

Unpub. LEXIS 157, *2-3 (Ct. App. Apr. 6, 2009) (holding buyer failed to establish the
necessary element of reliance where buyer had information about moisture damage prior to the
sale).

Here, the CL-100 indicated, and Buyer knew, there was decay to the sub-fascia and decay
and damage to window trim in the basement. (R. p. 653, lines 12-16; R. p. 653, line 24 — p. 654,
line 5; see also R. p. 1069.) Additionally, the inspection report revealed, among other things, rotten
or decayed wood around/near chimney, rotten or decayed wood in the soffit, rotten or decayed
wood in the fascia, rotten or decayed wood in the front entry door, rotten or decayed wood in the
basement windows, rotten or decayed wood in the basement doors, dampness in the basement,
evidence of prior water intrusion into the basement, evidence of prior water intrusion into the crawl
space, loose threshold not preventing water intrusion, (R. p. 656, lines 10-13; see also R. p. 1100-
1103.) Lastly, the repair estimates of both Pee Dee Renovating and John Sims included, among
other items, repair decay at the basement level window and the left rear window; repair decay at
basement entry door; basement window: correct evidence of water intrusion; and repair or replace
decay visible at the wood or replace window. (R. pp. 1106-1112.)

Buyer was present for the CL-100 and home inspections, followed the inspectors around
the Property (to include the basement and even the crawlspace), read the reports prior to purchasing
the Property, and reviewed the reports with her realtor. (/d.; see also R. p. 420, line 1, R. p. 420,

lines 16-17; R. p. 654, lines 11-15, R. p. 654, line 19 —p. 655, line 3, and R. p. 658, line 5.) Buyer
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had even texted her realtor indicating she wanted to have a moisture reading conducted on the floor
joists. (R. p. 650, lines 19-21.) Buyer was also aware the Property included a sump pump and she
knew the purpose of a sump pump. (R. p. 640, lines 10-16.) Lastly, Buyer also admitted that she
did not rely on the Disclosures. (R. p. 647, lines 5-9; see also R. p. 112-115.)

Like McLaughlin, Buyer was in possession of the home inspection report and the CL-100,
and therefore, could not rely upon the Disclosures. See McLaughlin, 379 S.C. at 461.

II. THE TRIAL COURT ERRED IN AWARDING ATTORNEY FEES AND COSTS
TO BUYER.

As a general rule, attorney's fees are not recoverable unless authorized by contract or

statute. See, e.g., Hegler v. Gulf Ins. Co. 270 S.C. 548, 549, 243 S.E.2d 443, 444 (1978).

“‘A statute allowing attorney fees is in derogation of the common law and must be strictly

construed.”” Dowaliby v. Chambless, 344 S.C. 558, 562, 544 S.E.2d 646, 648 (Ct. App. 2001)

(quoting Belton v. State, 339 S.C. 71, 74, 529 S.E.2d 4, 5 (2000)) (and cases cited therein).

The fee statute at issue, S.C. Code Ann. § 27-50-65, provides:

An owner who knowingly violates or fails to perform any duty prescribed by any
provision of this article or who discloses any material information on the disclosure
statement that he knows to be false, incomplete, or misleading is liable for actual
damages proximately caused to the purchaser and court costs. The court may award
reasonable attorney fees incurred by the prevailing party.

“A court determines the prevailing party by evaluating the degree of success obtained.”

Heath, 302 S.C. at 183 (citing Commissioner v. Jean, 496 U.S. 154 (1990)).

A. Attorney’s Fees

Here, the Act must be strictly construed. In the opening, the statute provides for an award
of court costs for knowing violations of the Act. In the second, it allows for a discretionary award
of fees to a prevailing party: “court may award” S.C. Code Ann. § 27-50-65 (emphasis added).

The drafters of this statute chose not to combine those sentences and simply say “if you violate the
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act, you must pay court costs and reasonable fees.” The discretionary award of fees is not a sanction
under the Act; but rather, is reserved for those actions where a plaintiff is also the “prevailing
party.” Considering all circumstances, Buyer was not the prevailing party nor did Buyer receive a
“beneficial result.” Buyer alleged seven causes of action that were considered by the jury. (R. pp.
73-89.) Buyer claimed damages in the amount of $114,357.15 with costs/fees in the amount of
$189,743.24. (R. p. 1167; R. pp. 135-313.) Sellers prevailed on six of Buyer’s claims. (R. pp. 1-
4.) Additionally, Sellers prevailed on their only counterclaim considered by the jury. (Id.) If
“keeping score” determines who is a prevailing party, then Sellers prevailed 7-1 defending against
a potential total award of $304,100.39. Buyer was not the prevailing party and therefore should
not have been awarded attorney fees.

B. Court Costs

Additionally, the trial court awarded Buyer costs which were improperly taxed against
Sellers. (See Order on Fees; see also Affidavit of Grote.) Those costs include: transcripts for
depositions ($1,825.05); detailed attorney jury list ($25.00); fees charged by third parties for
records subpoena responses and FOIA responses during pendency of suit ($403.25); affidavit cost
of Glenn Stewart ($275); and invoice for trial preparation of Glenn Stewart ($1,921.60). (See R.
p. 162.) These items are not within the category of taxable costs allowed by law. See Rule 54(e),
SCRCP; see also S.C. Code Ann. § 15-37-10 ef seq.

CONCLUSION

The trial court erred in denying Sellers’ Motion for Judgment Notwithstanding the Verdict.
Buyer failed to prove at trial that the Sellers had actual knowledge of a “problem” sufficient to
state and prove a cause of action under the Act. But even if the Sellers made a false or misleading

disclosure, Buyer was not entitled to rely on the disclosure as she had information as to the truth
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of the statement. Regardless of whether the two basement flooding events in a period of ten years
should have been considered a “problem” warranting disclosure under the Act; like McLaughlin,
Buyer had information sufficient to let her know water had infiltrated that space and therefore she
could not rely on the Disclosures. Lastly, Buyer should not have ben awarded fees as she was not
the prevailing party. This Court must reverse the decision of the trial court and find that Sellers did
not violate the Act and, therefore, Buyer is not entitled to an award of damages nor of fees and

costs.

s/Edward A Love
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ROBERT T. KING #066237
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ARGUMENT

In their initial brief, Sellers, in essence argue that 1) Buyer failed to prove her claim under
the Act because Sellers had no actual knowledge of water intrusion into the basement of the
Property sufficient to constitute a “problem” requiring disclosure on the Disclosures; 2) even if
this Court finds that the Sellers had actual knowledge warranting disclosure, such failure to
disclose was not “material” in that Buyer was not entitled to rely on the Disclosures given the
information contained in the CL-100 and the Housemaster inspection report; and lastly 3) the trial
court erred in awarding the Buyer fees and costs. (See generally, Initial Brief of
Appellants/Respondents as Appellants.)

Buyer, in response, in essence argues that 1) Sellers did not preserve the issue of “actual
knowledge” for appeal; 2) that the Sellers did, in fact, have knowledge of “problems” concerning
basement water intrusion, sewage backup, and pest infestation; 3) that the failure to disclose was
“material” and 4) that the trial court properly awarded fees and costs to Buyer. (See generally,
Initial Response Brief of Respondent/Appellant as Respondent.)

I. THE ISSUES ON APPEAL RAISED BY SELLERS WERE FIRST RAISED AT
TRIAL AND RULED UPON BY THE TRIAL COURT.

Issue preservation rules are designed to give the trial court a fair opportunity to rule on
the issues, and thus provide us with a platform for meaningful appellate review." Atl. Coast

Builders & Contrs., LLC v. Lewis, 398 S.C. 323, 329 (quoting Queen's Grant Il Horizontal Prop.

Regime v. Greenwood Dev. Corp., 368 S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006). This

is not a “gotcha” game. /d. Buyer argued at every stage of pre-trial, trial and post-trial that Buyer
failed to prove intentional (knowing) misrepresentation required under the Act and her other causes
of action. (See T2 at 386, 395, 462.) The Court considered and ruled on all motions including

whether actual knowledge was the appropriate standard. (See T2 at 447:1-4; 461:4 - 462.) Counsel





for Buyer is well aware of same (T2 at 458:17:20.)
IL. THE SELLERS, NOR ANY OTHER WITNESS AT TRIAL, TESTIFIED THAT
THEY HAD ACTUAL KNOWLEDGE OF WATER INTRUSION IN THE

BASEMENT SUFFICIENT FOR A LAY PERSON TO DISCLOSE AS A
PROBLEM ON THE DISCLOSURES.

First, it is clear from reviewing the Contract and the Disclosures that actual knowledge is
the requirement when completing the Disclosures. (See R. pp. 1061-1067, passim.) On June 13,
2019, Sellers (neither one a realtor nor a lawyer) were faced with answering a series of generalized
questions that asked about “problems” with various items/functions with the Property. Id. The
Disclosures ask for “actual knowledge” of problems with problems being defined as “defects,
malfunctions, damages, conditions, or characteristics.” (R. pp. 1062, 1063, 1065.)

While Buyer argues that Sellers lied in completing the Disclosures concerning flooding in
the basement, Buyer fails to point out exactly what question(s) Sellers lied about/on. (See
generally Initial Response Brief of Respondent/Appellant as Respondent; see also Record on
Appeal.) Is it section II, question 7 which asks about “structural components and modifications”
and lists the basement amongst twenty-one other house parts? (R. p. 1062.) Is it section V, question
20 which asks about problems to the structure caused by water? (R. p. 1063.) Is it section V,
question 21 which speaks to water runoft and soil stability? (R. p. 1063.) The mystery remains
because Buyer understands that nowhere on the Disclosures is there a question regarding
disclosing water entering a basement during two catastrophic weather events. (R. pp. 1061-1067.)
Nowhere is there a question that would cause the Sellers to think to disclose those two isolated
events as a “problem.” (Id.) Therefore, the record below and briefs on appeal remain void of any
reference to which specific questions the Sellers lied about.

Other than the two catastrophic weather events, not a single witness at trial, Buyer included,

testified that there was so much as a drop of water in the basement of the Property during Sellers’





ownership. (See testimony of Buyer (R. p. 639, lines 15-18; R. p. 640, lines 3-5; R. p. 648, line 24
—p. 649, line 14; R. p. 652, lines 3-9; R. p. 654, line 11 — p. 655, line 15; R. p. 656, line 1; R. p.
666, lines 2-5; R. p. 669, lines 2-21; R. p. 670, line 2- R. p. 672, line 19); John Ethridge (Buyer’s
real estate agent) (R. p. 748, line 2 — R. p. 749, line 5) , Adam Crosson (Sellers’ real estate agent)(R.
p. 885, lines 16-18; R. p. 893, lines 18-24); Paul Dodd (R. p. 910, line 23 — p. 911, line 15), David
Wimberly (former agent for Sellers)(R. p. 875, lines 8-9; R. p. 875, lines 17-23); Leigh Dodd (R.
p. 907, lines 8-24), Tara Blair (employee of Buyer)(R. p. 761, line 19 — p. 762, line 13), Heath
McCullom (R. p. 778, lines 2-6).)

As to the issue of sewage backups, as Buyer acknowledges, Sellers were aware of the toilets
being stopped three or four times over the period of ten years of ownership. (See Initial Response
Brief of Respondent/Appellant as Respondent at 5.) Again, Buyer fails to point to the specific
question on which she relies when accusing Sellers of lying in the Disclosures. (See generally
Initial Response Brief of Respondent/Appellant as Respondent; see also Record on Appeal.)
Presumably the question is section I, question 4 seeking actual knowledge of “problems”
concerning “sanitary sewage disposal system for waste water.” (See Pl Trial Exhibit 3 at 2.) Nota
single witness at trial, Buyer included, indicated knowledge of any sewage issue at the Property at
any point prior to Closing. (See testimony of: Buyer (R. p. 640, lines 17-19; R. p. 649, lines 20-
23; R. p. 653, lines 1-2; R. p. 655, lines 16-18; R. p. 672, lines 6-10), John Ethridge (Buyer’s real
estate agent) (R. p. 747, lines 23-24), Adam Crosson (Sellers’ real estate agent)(R. p. 885, lines
10-12); Paul Dodd (R. p. 911, lines 21-23), David Wimberly (former agent for Sellers)(R. p. 875,
lines 1-3); Leigh Dodd (R. p. 432, line 25 — p. 433, line 8); Tara Blair (employee of Buyer)(R. p.
762, lines 4-6); John Sims of Sims Construction (Buyer’s preferred home repair company). (R. p.

840, lines 1-4).) Buyer then argues that the sewage pipe (which runs anywhere from two to eight





feet under the ground (R. p. 848, lines 12-25) was reverse-sloped. (See Initial Response Brief of
Respondent/Appellant as Respondent at 6.) There was no evidence that the Sellers ever repaired,
replaced or even curiously dug into the ground to take a look at the sewage pipe to see whether it
was reverse sloped; making disclosure of its slope impossible (See Record on Appeal.)

Finally, Buyer turns her attention to the severe pest infestation alleged at the Property. (See
Initial Response Brief of Respondent/Appellant as Respondent at 6.) For this issue alone, Buyer
pointed the jury to a question on the Disclosures. (See R. p. 417, lines 11-14.) Buyer relied on
section IV, question C. (R. p. 1063.) Unfortunately, a) that question deals with termites and wood
infestations but was strategically taken out of context (see R. p. 680, lines 9-19) and b) the Sellers
indicated that they had no contract for pest treatments. (/d.; see also R. p. 1063.) Buyer could not
have been more informed on the topic of pests. Not a single witness at trial, including Buyer,
indicated they saw roaches scurrying across the floor at any point prior to the Closing; so either
there was no “severe pest infestation” or the Sellers convinced them to stay hidden from all guests.
(See testimony of Buyer (R. p. 640, lines 23-24; R. p. 649, lines 24-25; R. p. 653, lines 3-4; R. p.
655, lines 18-19; R. p. 666, lines 10-11; R. p. 668, lines 17-19; R. p. 669, lines 19-21; R. p. 671,
lines 15-20; R. p. 672, lines 3-10; R. p. 681, lines 14-19); John Ethridge (Buyer’s real estate agent)
(R. p. 740, line 24 — p. 741, line 9; R. p. 746, line 14; R. p. 747, line 17; R. p. 749, line 16) , Adam
Crosson (Sellers’ real estate agent)(R. p. 885, lines 6-9; R. p. 893, lines 8-24); Paul Dodd (R. p.
911, lines 18-20), David Wimberly (former agent for Sellers)(R. p. 874, lines 22-25; R. p. 875,
lines 17-23; R. p. 880, lines 5-8); Leigh Dodd (R. p. 908, lines 9-22; R. p. 909, lines 14-17); Robin
Hatchell (longtime neighbor)(R. p. 787, lines 17-20), Tara Blair (employee of Buyer)(R. p. 762,
lines 1-3).)

In fact, some witnesses testified that the Sellers were not the kind of people who would





raise their young children in the type of home Buyer describes as 550 Wisteria Dr. (R. p. 889, lines
4-8; R. p. 787, lines 17-20; R. p. 898, line 11 — p. 900, line 18.) Some witnesses even testified, if
the Property was in such disrepair, they would not have permitted their child to spend the night

with the Sellers’ young children. (R. p. 905, lines 7-17.)
III. MCLAUGHLIN IS NOT “WHOLLY IRRELEVENT” BUT RATHER, IS
CONTROLLING AUTHORITY FOR THE VERY ISSUES PRESENTED IN

THIS MATTER.

In her response brief, Buyer focuses solely on Sellers and their role in the closing/Contract
while failing to address arguments germane to her own role. (See Initial Response Brief of
Respondent/Appellant as Respondent at 9-12.) In fact, one must look deep within the Response

Brief to find where Buyer finally addresses McLaughlin, the single-most controlling case relied

upon by Sellers. See id.; see also McLaughlin v. Williams, 379 S.C. 451, 665 S.E.2d 667, (Ct. App.

2008) In so doing, Buyer almost completely ignores her own role in the transaction at issue as it
relates to the holding(s) in McLaughlin. For example, Buyer draws a distinction based on whether
the SELLER said “yes,” “no” or “maybe” on the Disclosures. (See Response Brief of
Respondent/Appellant at p.10.) However, the issue in McLaughlin was not what the SELLER
indicated on the disclosures, but rather, McLaughlin centered on whether the BUYER was entitled

to RELY on the disclosures; regardless of the manner in which seller answered the disclosures.

See generally McLaughlin v. Williams, 379 S.C. 451.

The court relied on the information available to the buyer; which included the CL-100 and
the inspection report. Id. at 457. The court reasoned that certain findings and comments in those
two reports were sufficient to put BUYER on notice of water intrusion and therefore ruled Buyer
had no right to rely on anything the Seller may or may not have said in the disclosures. Id. The

court in McLaughlin implicitly finds that sellers of homes are lay people who have vastly differing





opinions on what “problem” means as it is defined on the Disclosures form. For this very reason,
under the disclosures, the contract, the inspection reports, the repair addendum and McLaughlin,
the burden of adequate inspection rests with the buyer and his/her idiosyncrasies; not the seller.
(See PI. Trial Exhibit 2, p.4; PI. Trial Exhibit 3, p.5; P1. Trial Exhibit 4, pp. 1-2; PI. Trial Exhibit 6,

passim.; Pl. Trial Exhibit 7, pp. 1-2); see also generally McLaughlin v. Williams, 379 S.C. 451.

Disclosures are not a warranty. (See P1. Trial Exhibit 3, p.5.) Under McLaughlin, the question we
should be asking is: what did the buyer know or have the ability to know.

Here, the Seller knew the CL-100 provided Seller the following knowledge: “at the time
of of our inspection, there were visibly damaged wooden members” ... “recommended that
evaluation of damage and any corrections be performed by a licensed contractor or structural
engineer” ... “wood decay/damage is evident to window trim and window stool at the rear right
side of basement” (not just the sub-fascia as Seller would have the court believe) ... “heavy
condensation causing standing water throughout various locations of sub-structure” and “dry
staining is evident to wood members around plumbing in sub-structure.” (See R. p. 1069.) As an
aside, Buyer argues that she asked Sellers about flooding in the basement through an all-verbal
communication from her, to her agent, to Sellers’ agent, to Sellers ... then back to Sellers’ agent,
to Buyer’s agent, then to Buyer and that the Sellers indicated there had never been flooding in the
basement; the Sellers were never asked about flooding in the basement (See R. p. 796, lines 14-
20; R. p. 897, line 25 — p. 898, line 5.)

As for the Housemaster report, the most impactful report in this matter for both parties,
Buyer gives this report one sentence arguing it merely shows incidental damage but only the
exterior soffit of the Property ignoring the actual facts of McLaughlin and the actual contents of

the remainder of the Housemaster report. First, as to McLaughlin, the court specifically discussed





and held that an inspection report that showed NO evidence of water damage to the interior of the
home, but showed ONLY water damage to the exterior of the home was sufficient to alert buyer
to the issue of water intrusion in the basement and strip buyer of the ability to rely on the

disclosures. McLaughlin v. Williams, 379 S.C. at 458. Second, as to the words found in the

Housemaster report, Buyer ignores: “rotten or decayed wood in the basement windows” ... “rotten
or decayed wood in the basement doors” ... “dampness in the basement, evidence of prior water
intrusion into the basement” ... “evidence of prior water intrusion into the crawl space” ... “loose

threshold not preventing water intrusion.” (R. p. 656, lines 10-13; see also R. pp. 1100-1102.)
Buyer ignores both reports and concludes there was no information contained in her
inspection reports that would suggest a drop of water had ever been in the Property basement. (See
Initial Response Brief of Respondent/Appellant as Respondent at 10.) Buyer argues McLaughlin
is “wholly distinguishable from the case at bar” yet McLaughlin involved disclosures ... water
intrusion ... knowledge of the Buyer given information contained in the CL-100 and inspection

report. McLaughlin is not only on point, but it is outcome determinative in favor of Sellers.

IV. THE SELLERS, NOT THE BUYER, WERE THE PREVAILING PARTY AT
TRIAL AND THEREFORE, AWARDING THE BUYER FEES AND COSTS

WAS IN ERROR.

In her response, Buyer relies upon Seckinger v Vessel Excalibur to argue she is the

“prevailing party.” See Seckinger v. The Vessel "Excalibur", 326 S.C. 382, 386, 483 S.E.2d 775

(Ct. App 1997) (citing Heath v. County of Aiken, 302 S.C. 178, 182, 394 S.E.2d 709 (1990)).

However, the Seckinger court was faced with one issue; the granting or denial of a mechanic’s lien
by the trial court (making the prevailing party fairly easy to identify). In looking at Heath, the
appeal stemmed from a hearing to determine control of the communications division of that county

as between the sheriff and the county council (where the trial court awarded the sheriff his





attorneys fees). In determining whether the sheriff was indeed the prevailing party, the Supreme
Court looked for who “successfully prosecutes the action or successfully defends against it,.”
Heath, 302 S.C. at 182. While it is true, the “prevailing party” does not have to be successful on

all issues, the court in Heath found that the sheriff prevailed on all three of his “main issues” and

lost only one “minor” issue. Id.

Here, the Buyer is asking this court to consider the “prevailing party” the party who
received a favorable verdict on one out of eight causes of action (including counterclaims) rather
than the party who received a favorable verdict in seven out of eight causes of action (including
damages under a counterclaim). Receiving a favorable verdict on seven out of eight causes of
action seems like a successful defense much more in line with the reasoning in Heath. As such, it
was in error for Buyer to be awarded attorney fees on the basis of being a “prevailing party.”

CONCLUSION

The trial court erred in denying Sellers’ Motion for Judgment Notwithstanding the Verdict.
Buyer failed to prove at trial that the Sellers had actual knowledge of a “problem” sufficient to
state and prove a cause of action under the Act. But even if the Sellers made a false or misleading
disclosure, Buyer was not entitled to rely on the disclosure as she had information as to the truth
of the statement. Lastly, Buyer should not have been awarded fees as she was not the prevailing
party. This Court must reverse the decision of the trial court and find that Sellers did not violate
the Act and, therefore, Buyer is not entitled to an award of damages nor of fees and costs.

s/Edward A Love

EDWARD A. LOVE #75118
elove@kingandlove.com
ROBERT T. KING #066237
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STATEMENT OF ISSUES ON APPEAL

I. THE TRIAL COURT NOR THE JURY ERRED IN FINDING THAT
BUYER BREACHED THE CONTRACT BY FAILING TO
ADEQUATELY INSPECT THE PROPERTY PRIOR TO HER
PURCHASE.

I1. BECAUSE BUYER BREACHED THE CONTRACT, THE TRIAL COURT DID
NOT ABUSE ITS DISCRETION IN AWARDING SELLERS THEIR
ATTORNEY FEES AND COSTS.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING THE NON-
PREVAILING PARTY FEES UNDER THE ACT OR, IN THE ALTERNATIVE,
THE TRIAL COURT’S AWARD OF FEES WAS REASONABLE.

STATEMENT OF THE CASE

Appellants/Respondents Joseph and Julie Phillips (hereinafter “Sellers”) crave reference
to their Initial Brief as Appellants for their Statement of the Case and, to the extent same is
incongruent with the Statement of the Case presented by Buyer, would rely on same as if fully set
forth herein.

FACTS

Sellers crave reference to their Initial Brief as Appellants for their Statement of Facts and
incorporates same as if fully set forth herein. In addition to the facts outlined in their Initial Brief,
Sellers would state the following facts.

Sellers were the owners of a certain piece of real property located at 550 Wisteria Drive,
Florence, S.C. 29501 (the “Property”). (See R. p. 15 at 9 9.) On June 13, 2019, the Sellers listed
the Property for sale. (See R. p. 637, lines 9-13.) On June 13, 2019, the Sellers signed the
disclosures (the “Disclosures”) required under the South Carolina Residential Property Condition
Disclosures Act, S.C. Code Ann. § 27-50-10 ef seq, (the “Act”). (See R. p. 1065.) The Disclosure
form provides: “this disclosure does not limit the obligation of the purchaser to inspect the property

and improvements which are the subject of the real estate contract.” (Id.) It continues “this
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disclosure is not a substitute for obtaining inspections of on site and off site conditions.” (Id.)
Additionally, the Disclosures add “purchasers have the sole responsibility for obtaining inspection
reports from licensed home inspectors, surveyors, engineers or other qualified professionals.” (Id.)
On June 14, 2019, Respondent/Appellant Barbara Sarb (hereinafter “Buyer”) made an offer
to purchase the Property which was accepted on June 15, 2019 by the Sellers thus entering into a
contract for the purchase of the Property (“Contract”). (See R. p. 406, line 22; R. p. 647 line 15 —
p. 648 line 3; see also R. pp. 1061-1066.) The Contract, in part, provides “Buyer at Buyer’s expense
shall have the privilege and responsibility of inspecting the structure, square footage,
environmental concerns including but not limited to mold, radon gas, lead-based hazards including
lead-based paints, wetlands study, appurtenant buildings, heating systems, air conditioning
systems, electrical systems, plumbing systems, water supply systems, wastewater systems, as well
as appurtenant equipment of appliances.” (R. p. 1055.) The Contract further incorporates the
Disclosures by reference and through its merger clause. (R. p. 1057.) The Contract continues “if
Buyer defaults in the performance of any of the Buyer’s obligations under this contract” seller
may: ... “pursue any remedies available to Seller at law or equity” and “recover attorneys fees and
ALL other direct costs of litigation if Buyer found in default/breach of Contract.” (R. p. 1058.)
On June 21, 2019, Dodson Pest Control performed an inspection of the property. (R. p.
651, lines 19-25.) An Official South Carolina Wood Infestation Report (“CL-100"") was generated
as a result of the inspection. (/d.; see also R. pp. 1067-1069.) The CL-100 recommended to Buyer
that she have the Property examined by a structural engineer or expert for their opinion as to the
structural integrity of the property. (R. p. 1067.) The CL-100 further provided that Buyer should

address any concerns regarding molds or fungi with medical providers or public health officials.





(1d.) Buyer chose to do neither; in fact, Buyer conducted no additional/specialized inspections that
were recommended to her by Dobson. (R. p. 661, line 5 — p. 662, line 19.)

On June 25, 2019, Housemaster performed an inspection of the Property. (R. p. 654, lines
11-15; see also R. pp. 1071-1103.) The Housemaster report clearly indicates on the very first page
that “all repair needs or recommendations for further evaluation should be addressed prior to
closing.” (R. p. 1072.) “It is the client’s responsibility to perform a final inspection to determine
the conditions of the dwelling and property at the time of the closing.” (R. p. 1072.) The
Housemaster report further states that the inspection is not designed to alert Buyer to any mold,
mildew or air quality issues with the Property, but rather, Buyer should consult with an
“environmental health specialist” concerning same. (R. pp. 1073.) Throughout the Housemaster
report, the inspector recommends to Buyer that she have qualified specialty contractors (roofing,
plumbing, HVAC, etc.) inspect certain elements of those systems. (R. pp. 1075, 1078, 1082, 1084,
1088, 1092, 1093, 1095, 1099, 1100-1102.) Again, Buyer chose to do none of these follow-up
inspections that were recommended to her. (R. p. 661, line 5 — p. 662, line 19.)

Other than the standard CL-100 and standard home inspection, Buyer performed no
inspection of the Property prior to purchase, including: a due diligence inspection (R. p. 661, lines
5-9); an ancillary inspection (R. p. 661, line 23-p. 662, line 6); a specialized inspection (R. p. 662,
line 16); an air quality inspection (R. p. 662, lines 17-19); nor an environmental assessment (R. p.
663, lines 2-5). Buyer failed to conduct these inspections despite the Contract, the CL-100 and
the Housemaster Report insisting that she do so and despite allegedly having chronic breathing
issues. (See generally R. pp. 1053-1061, 1067-1070, 1071-1103; R. p. 687, lines 1-6; R. p. 687,

lines 11-14.)





STANDARD OF REVIEW

An action for breach of contract seeking money damages is an action at law. See Silver v.

Abstract Pools & Spas, Inc., 376 S.C. 585, 590, 658 S.E.2d 539, 541-42 (Ct. App. 2008). “In an

action at law, on appeal of a case tried by a jury, the jurisdiction of this [c]ourt extends merely to
the correction of errors of law, and a factual finding of the jury will not be disturbed unless
areview of the record discloses that there is no evidence which reasonably supports the jury's

findings.” Sapp v. Wheeler, 402 S.C. 502, 507, 741 S.E.2d 565 (Ct. App. 2013) (quoting Townes

Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 85, 221 S.E.2d 773, 775 (1976).

A trial court's decision to award or deny attorneys' fees is subject to the abuse of discretion

standard. Heath v. County of Aiken, 302 S.C. 178, 182, 394 S.E.2d 709, 711 (1990). However, the

issue of “prevailing party” status is a legal question which is subject to de novo review. See Hueble

v.S.C. Dep’t of Natural Res., 416 S.C. 220, 231, 785 S.E.2d 461, 467 (2016). The specific amount

of attorney’s fees awarded “will not be disturbed absent an abuse of discretion.” Layman v. State,

376 S.C. 434, 443, 658 S.E.2d 320, 325 (2008).

ARGUMENT

I. THE TRIAL COURT NOR THE JURY ERRED IN FINDING THAT
BUYER BREACHED THE CONTRACT BY FAILING TO
ADEQUATELY INSPECT THE PROPERTY PRIOR TO HER
PURCHASE.

The elements for breach of contract include: “the existence of the contract, its breach, and

the damages caused by such breach.” Branche Builders, Inc. v. Coggins, 386 S.C. 43, 48, 686

S.E.2d 200 (Ct. App. 2009) (citing Fuller v. E. Fire & Cas. Ins. Co., 240 S.C. 75, 89, 124 S.E.2d

602, 610 (1962). The necessary elements of a contract are offer, acceptance, and valuable

consideration. Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 406, 581 S.E.2d 161, 166 (2003).






A party’s failure to perform/meet its obligation(s) under a contract is a breach of that contract.

Road, LLC v. Beaufort Cty., 433 S.C. 164, 173; 857 S.E.2d 371 (S.C. App. 2021); Consignment

Sales, LLC v. Tucker Oil Co., 391 S.C. 266, 268, 705 S.E.2d 73 (Ct. App 2010); Crenshaw v.

Erskine Coll., 424 S.C. 287, 289, 818 S.E.2d 218 (Ct. App. 2018). Buyers cannot “close shut their
eyes” by failing to examine a property as closely as they should have to protect their own, personal

interests. See Watts v. Monarch Builders, Inc., 272 S.C. 517, 519-20, 252 S.E.2d 889, 891 (1979);

J.B. Colt Co. v. Britt, 129 S.C. 226, 233, 123 S.E. 845, 848 (1924).

A finding of nominal damages is an appropriate remedy in a breach of contract cause of

action where a breach has occurred. J & W Corp. of Greenwood v. Broad Creek Marina of Hilton

Head, LLC, 441 S.C. 642, 669, 896 S.E.2d 328 (Ct. App. 2023). In fact, the law presumes the

existence of nominal damages at the time a contract is breached. Grooms v. Med. Soc. of S.C., 298

S.C. 399, 402, 380 S.E.2d 855, 857 (Ct. App. 1989). “Requiring a party to ‘prove’ the amount

of nominal damages is a legal oxymoron.” ] & W Corp. of Greenwood, 441 S.C. at 670 (citing 22

Am. Jur. 2d Damages § 8 (May 2023 update)). Nominal damages are minimal awards if actual
damages are not sustained and/or not proven. Id.

Here, it is undisputed that the Disclosures and the Contract create binding agreements
between Sellers and Buyer. (R. pp. 1053-1066.) Each of those agreements makes clear that Buyer
had the “obligation” and “responsibility” (or “duty”) to properly inspect the Property. (Id.) The
Contract itself specifically states that Buyer had the duty to inspect the plumbing, water supply
and wastewater systems. (R. p. 1055.) Furthermore, Buyer obtained the CL-100 and the
Housemaster Inspection Report which both made clear that Buyer required additional inspections

of the Property. (R. pp. 1067-1069, 1072, 1073, 1075, 1078, 1082, 1084, 1088, 1092, 1093, 1095,





1099, 1100-1102. PI. Trial Ex. 6.) Buyer failed to do so and, as such, “close shut her eyes” resulting
in a breach of the Contract. See Watts, 272 S.C. at 519-20.

As aresult of Buyer’s breach of the Contract, Sellers were immediately entitled to nominal
damages. Id. The jury heard evidence of damages caused to Sellers by the breach, but ultimately,
chose to award nominal damages. (R. p. 820, line 23 — p. 821, line 21; see also R. p. 3.) Pursuant
to the Contract, nominal damages were a “proper remedy at law” available to Sellers and, counsel
for Buyer acknowledged that at trial. (R. p. 1045, lines 12-13.) In fact, as the trial court properly
conveyed to the jury, a finding of nominal damages was required upon their finding of a breach of
contract. (See Initial Br of Respondent/Appellant as Appellant at p. 19 (citing R. p. 1046, lines 8-
19).)

Sellers successfully proved that the Buyer breached the Contract and as a result, based on
the evidence presented, the jury awarded nominal damages. Neither the finding of breach nor the
award of nominal damages was in error as the verdict was reasonably supported by evidence.

IL. BECAUSE BUYER BREACHED THE CONTRACT, THE TRIAL COURT

DID NOT ABUSE ITS DISCRETION IN AWARDING SELLERS THEIR
ATTORNEY FEES AND COSTS.

As a general rule, attorney's fees are not recoverable unless authorized by contract or

statute. See e.g. Hegler v. Gulf Ins. Co., 270 S.C. 548, 549, 243 S.E.2d 443, 444 (1978). If the

award of attorney’s fees is based upon a contract between the parties, the determination of
reasonableness of those fees is left to the discretion of the trial court and will not be disturbed

absent an abuse of discretion. See S.C. Elec. & Gas Co. v. Hartough, 375 S.C. 541, 550, 654 S.E.2d

87,91 (Ct. App. 2007).
When determining the reasonableness of attorney’s fees, the court should consider the

following six factors: (1) the nature, extent, and difficulty of the case; (2) the time necessarily





devoted to the case; (3) professional standing of counsel; (4) contingency of compensation; (5)

beneficial results obtained; and (6) customary legal fees for similar services. Baron Data Systems,

Inc. v Loter, 297 S.C. 382, 377 S.E.2d 296 (1989). The disparity in the amount of the damages

award and the attorney fees award, by itself, does not invalidate the latter. See Rice v. Multimedia,

Inc., 318 S.C. 95, 101, 456 S.E.2d 381, 385 (1995).

Buyer argues it was error for Sellers to be awarded attorneys fees and costs because the
jury never properly found that Buyer breached the agreement. (See Br of Respondent/Appellant
as Appellant at p. 19.) Buyer argues: a) that the issue of Buyer’s breach was never properly
submitted to the jury; b) the jury was never charged as to the counterclaim for breach of contract
and c) the verdict form was improper. Buyer even quotes the trial court’s curative instruction as
error, to which no object was raised; but rather, to which counsel for Buyer consented. (See
Respondent/Appellant’s Initial Brief as Appellant at p. 19; R. p. 1045, lines 12-13.)

None of these issues were raised during trial or in Buyer’s Motion for Directed Verdict (R.
p. 914, line 8 — 934, line 7); nor in her post-trial motions (See generally R. pp. 127-130). Therefore,
any issue concerning the charge to the jury (or lack thereof), the form/substance of the verdict form
are not properly appealable. As Buyer argued in her Response Brief as Respondent:

Our Courts “have adhered to the rule that where an issue has not been ruled upon by the trial
judge nor raised in a post-trial motion, such issue may not be considered on appeal.” Pelican
Building Centers of Horry-Georgetown, Inc. v. Button, 311 S.C. 56, 60, 427 S.E.2d 673, 675
(1993); see Marsh v. South Carolina Dept. of Highways and Public Transp.,298 S.C. 420, 380
S.E.2d 867 (Ct. App 1989)
In the event such arguments are considered by this Court, they are wholly inaccurate. First, the
counterclaim was properly submitted and charged to the jury as it was: argued to the jury by Buyer;
argued to the jury by Sellers; and charged to the jury by the trial court. (R. p. 979, lines 11-20, R.
p. 1006, lines 21-23; R. p. 1001, lines 20-22; R. p. 1024, lines 9-15). Second, as to the verdict

form, the transcript reflects that the trial court and all concerned parties discussed and agreed-upon
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the verdict form at trial with no objection; in fact, counsel for Buyer indicated “I’m okay with the
verdict form.” (R. p. 945, line 20.) Buyer seems to argue or suggest that the verdict form should
have been a detailed questionnaire when it came to Sellers’ counterclaim yet on her seven claims,
the verdict form was acceptable though in the very same format. '

Because the jury found that Buyer breached the Contract, an issue properly before the jury,
it was mandatory for the trial court to award Sellers their reasonable attorney fees and ALL costs.
(See R. p. 1058.) In applying the factors outlined in Loter, the trial court did not abuse its discretion
in awarding Sellers their attorney fees and costs pursuant to the Contract.?

Lastly, while the jury’s award to Defendants was less than the fees charged, South Carolina
law is clear that, when a contract calls for the payment of fees, disparity between those fees and

the amount of the award is not a factor for the Court to consider. See Rice v. Multimedia, Inc., 318

S.C. at 101. Considering the totality of the circumstances, the award was proper and was not an
abuse of the trial court’s discretion.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN AWARDING THE
NON-PREVAILING PARTY FEES UNDER THE ACT OR, IN THE
ALTERNATIVE, THE TRIAL COURT’S AWARD OF FEES WAS
REASONABLE.

“The court may award reasonable attorney fees to the prevailing party.” S.C. Code Ann.

27-50-65. The trial court abused its discretion by awarding attorney fees to a non-prevailing party.

In Heath v County of Aiken, the Supreme Court of South Carolina held that the “prevailing

party” does not have to be successful on all issues; but rather, the court should look to the totality

" In a footnote, Buyer goes so far as to say that the jury was even required to pinpoint what part of the house Buyer
failed to adequately inspect. (Brief of Respondent/Appellant as Appellant p 21 fn3.)

2 Noteworthy is Buyer’s reliance on the word “may” in the Contract provision outlining Sellers remedies to suggest
the awarding of fees is by a court is discretionary. That “may” signals discretion to the Sellers in choosing their
remedy(ies); not court discretion (which only comes into play in determining “reasonableness” of the fees. The Act,
on the other hand, uses “may” to signal discretion to the court in even awarding fees; a different scenario than
argued by Buyer out of context. (See R. p. 1058.)





of the final decision for who “successfully prosecutes the action or successfully defends against

it” to determine the prevailing party. See Heath v. County of Aiken, 302 S.C. 178, 182,394 S.E.2d

709 (1990))

Here, the Buyer received a favorable verdict on one out of the eight causes of action
considered by the jury. (See R. pp. 1-3.) The Sellers received a favorable verdict in seven out of
eight causes of action (including an award of damages under their counterclaim). (/d.) Receiving
a favorable verdict on seven out of eight causes of action seems like the “successful defense”
discussed in Heath. As such, it was an abuse of the trial court’s discretion to award Buyer attorney
fees on the basis of being a “prevailing party.”

If this court finds that the trial court properly awarded fees, we must turn to whether the
fees awarded were reasonable. The Buyer’s legal team charged her $183,347.40 in fees (excluding
a $62,077.60 “discount”); almost quadruple the amount of fees charged to the Sellers; very same
case, very same evidence. (See Initial Brief of Respondent/Appellant at 3; see also R. pp. 135-
313.) The trial court’s decision to award Buyer the same fees as the Sellers recognizes the
“reasonableness” of the fee amount charged to Sellers. The Act allows for possible recovery of
reasonable fees, it does not, however, allow for the recovery of all fees; certainly not exorbitant,
duplicative fees such as two partners within the same firm handling depositions, mediations and
trial. (See R. pp. 135-313 (trial only: pp. 285-302.) Perhaps a more reasonable approach for the
trial court would have been to award fees based on success rate: one-eighth of the total fees charged
to the Buyer ($22,918.42).

CONCLUSION

Buyer argues she has no “duty” to inspect the property, without citation to one statute or

case to support this legal conclusion. In fact, the duty does exist. Watts reminds us that buyers of





real estate are not stripped of their responsibility, obligation, and duty to inspect the property “as
closely as they should have to protect their own, personal interests.” Here, Buyer did not. She
chose to ignore the Contract’s warning and the advice given in her initial inspections. She chose
to “close shut her eyes” to issues about which she later complains and as a result, she breached the
Contract. It was not error for the jury and trial court to find the existence of a breach and to award
damages based on the evidence presented at trial.

Likewise, because the jury and court found that Buyer breached the contract, the trial court
was required to award reasonable attorney fees and all costs to Sellers. In so doing, the trial court
was within its discretionary authority and did not abuse same.

On the other hand, the trial court was not required to award attorney fees to Buyer; but
rather, had the discretion to do so. The trial court abused that discretion because the Act requires
that, to be awarded fees, a party must have “prevailed”, and Buyer did not prevail under Heath.

Because Buyer was not the prevailing party, she should not have been awarded fees.

s/Edward A Love

EDWARD A. LOVE #75118
elove@kingandlove.com
ROBERT T. KING #066237
rking@kingandlove.com
KING, LOVE & HUPFER LLC
PO Box 1764

Florence, SC 29503-1764

(843) 407-5525 - Tel

(843) 407-5782 — Fax
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*#* EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Good morning,

Attached for filing, please find the Final Brief of Respondent/Appellant as Appellant, Final Brief of
Respondent/Appellant as Respondent, and Respondent/Appellant’s Final Reply Brief relative to the
above-referenced case number. By way of this email, counsel for the Appellants/Respondents is
served with the Respondent/Appellants Final Briefs and the Proof of Service is attached hereto.

Thank you.

Marilyn Gomez

Paralegal

McCabe, Trotter & Beverly, P.C.
4500 Fort Jackson Blvd, Suite 335
Columbia, SC 29209
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