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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
George M. McFaddin, Jr., Circuit Court Judge

Case No. 2023-CP-10-02924

Antoinet Moore, Individually and as Personal

Representative of the Estate of David J. Wilson Appellant,
V.
Green’s Grocery, LLC and Mahmoud A. Yousef Respondents.

NOTICE OF APPEARANCE

You will please take notice that Blake T. Williams, Yasmeen Ebbini, and Mary S. Williams
from the law office of Nelson Mullins Riley & Scarborough LLP hereby enter their appearance as
counsel of record for Appellant Antoinet Moore, Individually and as Personal Representative

of the Estate of David J. Wilson.
NELSON MULLINS RILEY & SCARBOROUGH LLP

By: s/ Blake T. Williams
Blake T. Williams
South Carolina Bar 100794
Yasmeen Ebbini
South Carolina Bar 104681
Mary S. Williams
South Carolina Bar 105883
1320 Main Street, 171" Floor
Columbia, SC 29201

803-799-2000
blake.williams@nelsonmullins.com
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Attorneys for Appellant Antoinet Moore, Individually and as
Personal Representative of the Estate of David J. Wilson

Columbia, South Carolina

August 30, 2024
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the Estate of David J. Wilson,

Appellant.

Green’s Grocery, LLC, and Mahmoud A. Yousef,
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NOTICE OF APPEAL

Antoinet Moore, Individually and as Personal Representative of the Estate of David J. Wilson,
timely appeals the lower court’s Orders (1) Granting Respondents’ Motion to Dismiss, and (2)
Denying Appellant’s Motion to Reconsider. Copies of the Orders are attached hereto. Appellant
received written notice of the Order Granting Respondents” Motion to Dismiss on June 12, 2024,
Appellant filed a timely Motion to Reconsider pursuant to Rule 59 and received written notice of
the Order denying the Motion to Reconsider on July 23, 2024,
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON 3 THE NINTH JUDICIAL CIRCUIT

Antoinet Moore, Individually and as )y Civil Action No.: 2023CP1002924
Personal Representative of the Estate )
of David J. Wilson,

Plaintiff,
v.

Green’s Grocery, LLC, and Mahmoud

)
)
)
)
) ORDER
)
A. Yousel, )
)
)

Defendants.

This matter came before the Court on April 18, 2024 for a hearing on Defendants’
Motion to Dismiss. Present for the hearing were Mario A. Pacella, Esq., counsel for Plaintiff, and
Mark V. Gende, Esq., counsel for Defendants. The Court has carefully considered the record,
imcluding but pot limited to Defendants Motion and supporting Memorandum, Plaintiff’s
Response in opposition, Defendants’ Reply in support, and the arguments made by the parties at
the hearing. For the reasons set forth below, Defendants” Motien to Dismiss is GRANTED.

1. Background

a. The Subject Incident

This case arises out of the tragically fatal shooting of David J. Wilson by Suhib Yousef,
who was working at the counter of Defendants’ convenience store at the corner of President and
Bogard Streets in Charleston on September 28, 2020 when the shooting occurred. Video and
audio recording of the incident was captured from multiple vantage points by the store’s

surveillance system, and to the extent there are differences in the parties’ description of the
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course of events, that distinction appears to be a matter of what elements the parties choose to
emphasize rather than any substantive disagreement as to what occurred.

The parties agree that Wilson entered the store and attempted to purchase a cellphone
charger from Yousef. In the midst of that transaction, Wilson jokingly feigned an attempt to walk
away with the charger without paying, which led to a heated argument in which Yousef refused
to process the purchase and ordered Wilson to leave the store. The argument continued, with
Yousef repeatedly ordering Wilson to leave the store while Wilson, who was the larger of the
two individuals, challenged Yousef’s behavior and directed physical gestures toward him.
Yousef retrieved a taser from behind the counter, but this threat failed to induce Wilson to leave.
As the argument escalated, Yousef next retrieved a machete. The individuals exchanged more
threatening gestures, but Wilson still did not leave the store. Finally, Yousef retrieved a handgun,
walked out from behind the counter, and pointed it at Wilson, who swatted the gun with his hand
as he exited the store. Wilson lingered outside the door while Yousef remained inside, holding
open the door and pointing the gun at Wilson. Wilson then rushed Yousef, batting the gun aside
and knocking Yousef backward into the store. Yousef managed to slip aside and fired at Wilson
repeatedly, fatally wounding him by striking him twice in the head.

b. Immunity Proceedings

On June 3, 2021, a hearing was held to determine whether Yousel wag entitled to
immunity from criminal and civil prosecution with regard to the subject shooting under South
Carolina’s Stand Your Ground law. The Honorable R. Markley Dennis, Jr. presided, and after
reviewing nearly thirty items of evidence including numerous security videos, transcripts of
those videos, transcripts of Yousef’s phone calls following the incident, and incident and autopsy

reports, he issued an Order dated June 23, 2021 finding by a preponderance of the evidence that
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Yousef “is entitled to immunity under the provisions of the Protection of Persons and Property
Act, South Carolina Code Section 16-11-440C).” (Imununity Order, Exhibit A to Defendants’
Memorandum, at §, 9).

In granting Yousef immunity, the court found that he “was not at fault in bringing on the
difficulty, rather he was acting lawfully in his place of business when Wilson initially
approached him;” that Yousef under the circumstances “had the right to demand that Wilson
feave;” that “Wilson’s continuous refusal to leave coupled with his aggressive actions, gave
Yousef a [egitimate reason to threaten the use of force;” that “Wilson, after temporarily leaving,
re-entered the store, displaying a clear intent to commit an Assauit and Battery upon Yousef;”
and that “[{wlhen Wilson physically attacked Yousef, he placed Yousef in reasonable fear of

LE+3

imminent serious injury,” “glijv[ing] Yousef the statutory right to use lethal force.” Id. at 8, 9.

1L Arguments by the Parties

Defendants assert that because Suhib Yousef has been granted immmunity from civil
prosecution with respect to the shooting under the South Carclina Protection of Persons and
Property Act, Defendants Green’s Grocery, LLC (the convenience store) and Mahmoud Yousef
{Suhib Yousef’s uncle and the owner of the store) are entitled to derivative immunity from civil
prosecution with respect to the shooting. Defendants further assert that where a court has
determined that Suhib Yousef’s actions were justified and David Wilson’s death was not
wrongful, Wilson’s death at the hands of Yousef cannot serve as actionable damages at bar.

The question of whether PPPA immunity can extend to persons beyond the individual
granted immunity for his use of lethal force is a matter of first impression for this Court. In their

briefs and oral arguments, the parties argued at length regarding the Court of Appeals’

unpublished decision in State v. Daniel Calderon, No. 2018-001707, 2021 WL 4077014 (S.C.
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Ct. App. Sept. 8, 2021). In Calderon, the defendant was criminally prosecuted as an accessory
after the fact to a felony based on his having driven the car in which his companion escaped the
scene after committing a deadly shooting. Calderon’s companion, the shooter, had not yet sought
immunity under the Act, but Calderon argued in the trial court that he was nonetheless entitled to
“derivative immunity from prosecution pursuant to the [PPPA] based upon his co-defendant’s
entitlement to immunity for the underlying murder.” Id. at *1. The trial court determined that
based on the evidence, the shooter was not entitled to immunity, and that Calderon was
accordingly not immune from prosecution as an accessory to his crime. /d. On appeal, the Court
of Appeals agreed, finding that its “review of the record shows that the trial court applied the
proper burden of proof [for immunity under the Act], and the evidence supports the
determination that Appellant’s co-defendant(, the shooter,] was at fault for bringing on the
difficulty.” Id.

Defendants have argued that in Calderon, the Court of Appeals implicitly upheld
Calderon’s theory of derivative immunity, as it denied the appeal not on the basis that PPPA
immunity does not extend beyond the party using lethal force, but rather on the basis that the
shooter himself was not entitled fo immunity. According to Defendants, Calderon recognizes
derivative imumunity under the Act for parties besides an immunized shooter because it assumes
the proposition that if Calderon’s co-defendant, the shooter, were entitled to immunity, then by
extension so would Calderon. Plaintff, by contrast, has pointed out that Calderon as an
unpublished opinion has no precedential value, and argues that even if it were a published
opinion, its reasoning would not be applicable to instant case. So arguing, Plaintiff cites the close
dentification between principal and accomplice for accomplice liability purposes, contending

that no such identification exists between Defendants and Suhib Yousef in the present case, such
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that Calderon’s reasoning would be inapplicable to these parties. That argument mistakenly
conflates accessory after the fact to a murder with accomplice Hability for murder, Accomplice
liability, which imputes the principal’s actions to the accomplice, was not at issue in Calderon.
However, Plaintift’s initial point stands: Calderon is an unpublished opinion with no
precedential value in this Court. Accordingly, this Court treats the issuc of derivative immunity
and the questions of its existence and application as matters of first impression and does not
place any reliance on Calderon in this opinion.

Hi1. Analysis

a. The Protection of Persons and Property Act

The South Carolina Protection of Persons and Property Act (“PPPA” or the “Act™), also
commonly known as the “Stand Your Ground Law”, is codified at 5.C. Code §§ 16-11-410 to -
450. See Carter v. Bryant, 429 S.C. 298, 304, 838 S.E.2d 523, 527 (Ct. App. 2020). As the PPPA
itself states, the Act is based on the South Carolina General Assembly’s “find[ing] that it is
proper for law-abiding citizens to protect themselves, their families, and others from intruders or
attackers without fear of prosecution or civil action for acting in defense of themselves and
others.” 5.C. Code § 16-11-420(B) (emphasis added). With respect to wrongful death claims, the
Court of Appeals has recognized the broad legislative intent of the PPPA to grant immunity:

“The Act codifies the common law Castle Doctrine and states the General

Assembliy finds it ‘proper for law-abiding citizens to protect themselves, their

families, and others from intruders and attackers without fear of ... civil action ...

Further, the Act provides immunity from civil action for law-abiding citizens who

justifiably acted in self-defense, stating, ‘A person who uses deadly force as

permitted by the provisions of this article ... is justified in using deadly force and

is immune from ... civil action for the use of deadly force ....7

:Fil‘e. Act’s language is clear and unambiguous that it was the legislature’s intent to

extend immunity under the Act from both criminal prosecution and civil actions
to law-abiding citizens who were justified in their use of deadly force.
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Singletary v. Shuler, 433 S.C. 600, 607-608 861 S.E.2d 591, 595 (Ct. App. 2021) (emphasis in
original) (citing S.C. Code § 16-11-420(A), (B); § 16-11-450(A)). As the Shuler court went to
explain, this immunity serves as an “absolute bar” to civil suit;

[Tlhe legislature intended to create a frue immunity, not merely an affirmative

defense, for law-abiding citizens who seek (o invoke protection under the Act.

Relying on the legislature’s use of the words ‘immune from criminal prosecution’

and ‘proper for law-abiding citizens to protect themselves{ | ... from intruders and

attackers without fear of proseccution or civil action’ the court found that

immunity under the Act 1s an absolute bar to criminal prosecution and must be

decided prior to trial.
Id. at 608 (citing State v. Duncan, 392 5.C. 404, 410, 709 S.E.2d 662, 665 (2011) (citations
omitted) (emphases added). See also Duncan, 392 S.C. at 410 (“We also look to the language of
the statute that provides, ‘the General Assembly finds that it is proper for law-abiding citizens to
protect themselves, their families, and others from intruders and attackers without fear of
prosecution or civil action for acting in defense of themselves and others.” We agree with the
circuit court that the legislature intended defendants be shielded from trial if they use deadly
force as outlined under the Act.”) (citations omitted) (emphasis in original)).

b. Derivative Immunity

Based on its analysis of the language of 5.C. Code §§ 16-11-410 to -450 and on
published case precedent construing this statutory language, the Court agrees with Defendants’
arguments that an immunity derivative in nature is necessary to uphold the legislative intent of
the Act, which “states the General Assembly finds it ‘proper for law-abiding citizens to protect
themselves, their families, and others from intruders and attackers without fear of ... civil
action.” Singletary, 433 S.C. at 607 (Ct. App. 2021) {emphasis in original) (quoting S.C. Code §

16-11-420(B)}. See also, e.g., Duncan, 392 S.C. at 410 (“We also look to the language of the

statute that provides, ‘the General Assembly finds that it is proper for law-abiding citizens to
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protect themselves, their families, and others from intruders and attackers without fear of
prosecution or civil action for acting in defense of themselves and others.”™) (emphasis in
original). If law-abiding persons are to protect themselves, their families, and others from
attackers without fear of civil action, the grant of immunity from civil action must extend bevond
the law-abiding persons themselves to also bar derivative claims against their employers,
companions, family members, and others who might otherwise be exposed to the threat of civil
liability.

Accordingly, if the legislative intent of the PPPA is to be upheld in this case, Suhib
Yousef’s grant of absolute immunity under the Act must also bar any civil prosecution of his
uncle and his uncle’s store on the basis of Yousef’s lawful exercise of reasonable force. If the
shield provided by the PPPA protects only the person exercising reasonabie force and leaves that
person’s family, employer, and companions exposed to civil and criminal Hability, then the
legislature’s stated intent that “law-abiding citizens... protect themselves, their families, and
others from intruders and attackers without fear of prosecution or civil action” would plainiy be
defeated. Therefore, Defendants in this case are derivatively immune from civil action brought
on the basis of Suhib Yousef's immunized conduct.

The Court notes that Plaintiff has argued that application of a derivative immunity In this
case is tantamount to an improper application of collateral estoppel. In particular, at the hearing
Plaintiff challenged the underlying grant of immunity to Suhib Yousef on the rationale that
Yousel's access to and use of the handgun during the shooting amounted in Plaintiff’s opinion to
unlawful carrying of a handgun in violation of S.C. Code § 16-23-20. Plaintiff argues that if
Defendants receive a derivative immunity, then Plaintiff, who was not provided an opportunity

to be heard at the immunity hearing during the State’s prosecution of Yousef, will be deprived of
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any opportunity to litigate this unlawful-carry argument and any other argument which the State
declined to pursue.

The Court finds this peosition unavailing for two reasons. First, Plaintiff has not cited any
authority which would indicate she has standing to challenge the Charleston County Court’s
prior grant of immunity under the Act. Second, her argument by analogy to collateral estoppel is
not limited to derivative immunity under the Act, but would also apply with equal force to all
civil immunity provided under the Act. Whenever a criminal defendant is granted immunity from
criminal prosecution under the Act, that defendant is simultaneously immunized from civil
action, even though the potential plaintiffs who could otherwise bring a civil action do not
participate in the hearing alongside the State to make arguments against the grant of immunity.
Nonetheless, pursuant to the terms of the statute and established case precedent, each grant of
immunity from criminal prosecution carries with it a grant of immunity from future civil
prosecution. Potential plaintiffs are absolutely barred from suit (Singletary, 433 S.C. at 608), and
thus they are not able to later challenge the grant of immunity to the immunized individual by
citing collateral estoppel doctrine. By the same logic, such potential plaintiffs cannot re-litigate
an underlying grant of immunity for purposes of derivative claims against other individuals.

¢. Lack of Actionable Damages

Because a grant of immunity under the Act is “a true immunity” and “an absolute bar” to
prosecution (Singletary, 433 S.C. at 608), Plaintiff’s attempt to impose civil liability on the basis
of the shooting is barred at the outset. For this reason, having found that Defendants are entitied
to derivative immunity in this case, the Court need not, for purposes of granting Defendants’

Motion to Dismiss, reach Defendants’ second argument: that there are no actionable damages in
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this case. However, the Court has examined this argument and finds it to be an additional
sustaining ground for its decision to grant Defendants® Motion to Dismiss.

The Charleston County Court’s immunization of Suhib Yousef’s actions and its related
factual findings, which were based on a preponderance of the evidence, foreclose Plaintiff’s
claims against Defendants in this case, The Immunity Order established, among other things, that
Yousef was not at fault with respect to the shooting, that he had the right to demand that Wilson
leave the store, that he had a legitimate reason to threaten the use of force, that he was placed in
reasonable fear of imminent serious injury, and that he had the statutory right to use lethal force.
{(Immunity Order at 8, 9). Given these facts, Plaintiff’s claims against Defendants are not viable.
Plaintiff alleges that Defendants were negligent because they are vicariously “liable for the
actions and omissions of... [Suhib] Yousef,” but Yousef’s actions have been expressly found to
have been reasonable angi therefore not in breach of any duty. (Complaint at §65). In South
Carolina, a place of business “is not the insurer of the safety of its guests,” but rather “is under a
duty to take reasonable action to protect them against unreasonable risk of physical harm.” Bass
v. Gopal, Inc., 395 S.C. 129, 134, 716 5. E.2d 910, 913 (2011) (¢f. Complaint at §66).

Plaintiff’s numerous allegations to the effect that Defendants failed to adequately train or
supervise Yousef or erred in entrusting him with the weapons he used to defend himself (see,
e.g., Complaint at §978, 97, 101, 110, 113, 131) fail for the same reason. While Plaintiff argues
that these claims are independent of any attribution of negligence to Yousef, this argument
overlooks that the entirety of Plaintiff’s alleged damages directly resulted from reasonable
conduct on the part of Yousef. As a result, Plaintiff cannot show breach of duty to support a
finding of negligence on the part of Defendants, nor can she show actionable damages, because

the person who caused the injury has been immunized from civil prosecution and declared to
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have been exercising his statutory right to use lethal force in the face of Wilson’s own
aggression. Plaintiff’s claims for wrongful death, for example (see, e.g., Complaint at 9§73, 105,
123, 141), lack a wrongful death for which to recover. (See Fowler v. Woodward, 244 S5.C. 608,
612, 138 S.E.2d 42, 44 (1964) (“An action for wrongful death will lie, under the terms of the
statute, when the death of a person is caused by the act, neglect or default of another and the act
is such as would, if death had not ensued, have entitled the party injured to maintain an action.”)
{emphases removed).

It is undeniable this incident was a deeply tragic one which cost David Wilson his life.
However, because Wilson was found to be entirely at fault for this incident and Yousef has been
immunized with respect to it, Wilson suffered no damages upon which he or his beneficiaries can
maintain an action against Defendants.

CONCLUSION
For the above reasons, the Court grants Defendants’ Motion to Dismiss as to all of

Plaintiff’s claims. The Plaintiff’s Complaint against Defendants is therefore dismissed.

IT IS SO ORDERED,
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Charleston Common Pleas

Case Caption: Antoinet Moore , plaintiff, et al VS Greens Grocery Llc |, defendant,
et al
Case Number: 2023CP1002924

Type: Order/Dismissal

So Ordered

S/George M. McFaddin, Jr., #2759

Eiectronically signed on 2024-06-11 15:32:10  page 11 of 11
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Antoinet Moore et al. v. Green’s Grocery, LLC et al.
Case No. 2023CP1002935

Order Denying Motion to Reconsider
July 23, 2024
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David J Wilson

David J Wilson Estate

Greens Grocery Lic

Antoinet Moore Personal Representative
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So Ordered

S/George M. McFaddin, Jr., #2759
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Eileen Hindman

From: Healthy Consults Vending <healthyconsultsandvending@gmail.com>
Sent: Thursday, August 29, 2024 8:47 AM

To: Blake Williams

Subject: Fwd: Moore v. Green's Grocery, LLC, 2023CP1002924 - Notice of Appeal
Attachments: Moore v. Green Grocery - Notice of Appeal.pdf

Good Morning Mr Williams. Let me know what to do next. Thanks

Antoinet

---------- Forwarded message ---------

From: Healthy Consults Vending <healthyconsultsandvending@gmail.com>
Date: Wed, Aug 21, 2024 at 9:02 AM

Subject: Moore v. Green's Grocery, LLC, 2023CP1002924 - Notice of Appeal
To: <mvg@swblaw.com>, <brg@swblaw.com>, <dga@swblaw.com>

Attorneys Gende, Gottschall, and Atkinson,

Attached please find my Notice of Appeal for Moore v. Green's Grocery, LLC, 2023CP1002924, which is being served
upon you as attorneys for the Respondents. It is also being served by U.S. mail. Copies of the appealed orders are
enclosed.

Thank you,

Antoinet Moore
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I, the undersigned Administrative Assistant, of the law offices of Nelson Mullins Riley &
Scarborough LLP, attorneys for Appellant Antoinet Moore, Individually and as Personal
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Gt

Eileen Hindman
Administrative Assistant

August 30, 2024






