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David Roatch - Direct Examination by Mr Swagart 

1 approxlmately 1 1 mllllon dollars of that 1 75 

2 mllllon dollar amenltles loan was used to pay a 

3 note off that Lake Greenwood Developers owed 

4 Q So, after you had bought the unlts sometlme 

5 later you found out that 1 1 mllllon wasn't gOlng 

6 to amenl.tl.es but was gOl.ng to payoff a prlor loan, 

7 l.8 that correct? 

8 A Yes 

9 

10 

MR HENRIKSON Agal.n I need to obJect and 

move to strl.ke There has not been a foundatl.on 

11 lald as to how thl.8 wltness came by that knowledge 

12 and I fully expected that when he rephrased the 

13 questl.on at Your Honor 8 dlrectlon There lS no 

14 foundatlon, we don't know how he came across the 

15 lnformatl.on, what It's based on or anythl.ng It 18 

16 not relevant, I move to strlke 

17 

18 

MR SWAGART 

obJectlon as to how, 

He Just testl.£l.ed wlthout 

where 1 1 mllllon dollars 

19 went, so he s a llttle blt late there, Your Honor 

20 and I'm Just gettlng, I m Just clarlfYlng hl.s prlor 

21 test1mony 

22 MR HENRIKSON I made obJect10n prlor to 

23 that based on a lack of foundat10n The wltness 

24 answered the rephrased quest10n and has not offered 

25 any foundatlon, and so I'm movlng to strlke, there 

/' 
I 

,---- -
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David Roatch - Direct Examination by Mr Swagart 

1 there lS another way we can do lt 

2 THE COURT All r1ght 

3 BY MR SWAGART 

4 Q Look1ng at Exh1b1t Numbers 5 and 6 aga1n, 1t 

5 lS 11sted, who 1S 11sted as the seller ln those 

6 exh1b1tS? 

7 A Lake Greenwood Developers 

8 Q G01ng 1nto th1S transact1on, based on what 

9 you hav1ng had seen and had been told you, d1d you 

10 have any doubts at all that Lake Greenwood 

11 Developers owned lots 28 and 31? 

12 A I had no reason to th1nk otherw1se The 

13 contracts led me to belleve lt was Lake Greenwood 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Developers' 

Q Now, have you ever had a d1Scuss1on w1th Jan 

Bradshaw 1n Wh1Ch she ment10ned buyback to you, 

other than the one that was be1ng offered to you? 

A No 

Q Have you ever had a d1Scusslon w1th Bl11 

G1lbert ln Wh1Ch he mentloned buyback to you? 

A No 

Q Look at Exhlb1t Number 7 Tell me what that 

document lS 

24 A It's a seller's buyback agreement dated 

25 October 30, 2007 

3 
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1 respect to whether or not a developer was havlng 

2 flnanclal troubles, would that have any lmpact on 

3 your lnvestment declslon? 

4 A Could you repeat the questlon? 
\ 

5 Q Wlth respect to whether or not a developer In 

6 whlch you are thlnklng about lnvestlng some money 

7 In the development was havlng flnanclal troubles, 

8 would that have, or not, would that have any 

9 relevance to your declslon on whether or not to 

10 make the lnvestment? 

11 A Yes, It would 

12 Q And explaln why 

13 A Well, If In fact I had knowledge that the 

14 developer was falllng I wouldn't be lnvolved, I 

15 wouldn't pursue It It Just wouldn't make sense 

16 Q And prlor to the tlme that you entered lnto 

17 thls transactlon were you ever glven any 

18 lnformatlon by anybody that would lndlcate that the 

19 developer was havlng flnanclal problems? 

20 A None whatsoever 

21 Q All rlght Now, to thls pOlnt you have got 

22 the buyback agreement worked out, you've got the 

23 documents wlth the loan subordlnatlon worked out 

24 Then what happened? 

25 A Relatlve to my contact wlth Joe Maddox, I was .-
\ 

4 
I I 
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1 very comfortable wlth the transactlon Just myself 

2 at that pOlnt and, you know, Just felt llke the 

3 only thlng left to do, I mean, I dldn't have any 

4 reason to not trust the people I was worklng wlth 

5 and really the only thlng I had to do at that pOlnt 

6 was go to a closlng 

7 Q And dld you go to a closlng? 

8 A Yes, I dld 

9 Q And where dld the closlng take place? 

10 A At the offlces of Tlnsley & Adams ln 

11 Greenwood, South Carollna 

12 Q And dld you have an understandlng as to who 

13 Tlnsley & Adams, Mr Adams represented at that 

14 

15 A Yes 

16 Q And who dld they represent at that closlng? 

17 A RFT Management Company and Lake Greenwood 

18 Developers 

19 Q Now, gOlng back to your meetlng wlth Mr 

20 Maddox, dld you ask Mr Maddox, who was your 

21 attorney that was looklng at the buyback agreement 

22 only, dld you ask hlm for any advlce as to whether 

23 or not you should go forward wlth thlS transactlon? 

24 A No 

25 Q Why not? 
: (r" 

~ I 

" -- ----~ 
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\ 
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1 A I was very comfortable wlth the transactlon 

2 the way It sat at that pOlnt Agaln, I had no 

3 reason to dlstrust anybody that I was worklng wlth 

4 at Lake Greenwood Developers at the tlme 

5 Q Dld you know whether or not Mr Maddox knew 

6 anythlng about the proJect? 

7 A Well, the other pOlnt I guess I want to make 

8 at thls pOlnt In tlme, Mr Maddox lS not a real 

9 estate developer, he lS not an appralser, he lS not 

10 a broker, an agent, he lS not from Greenwood, so he 

11 really dldn't have any knowledge of thls 

12 development 

13 Q You mentloned that you felt very comfortable 

14 wlth the lnvestment you planned to make In Planters 

15 Row, lots 28 and 31 Why were you comfortable wlth 

16 that declslon? 

17 A Well, at the tlme, I mean, the market on Lake 

18 Greenwood was great, you know, In the fall of 2007 

19 thlngs were selllng well Coupled wlth the fact I 

20 had a second mortgage, a buyback agreement, the 

21 developer had recelved a 1 75 mllllon dollars 

22 amenltles loan based on a $3,000,000 appralsal, the 

23 lots that I was purchaslng appralsed for more than 

24 what I was paylng for them, and there had been 

25 several lot sales at Lake Greenwood Development's 

6 
I 
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20 

21 

22 

23 

24 

25 
, 
( 

planters Row In the last year So, everythlng 

looked really good 

Q At thlS tlme do you questlon at all your 

declslon at the tlme you made It? 

A No 

Q Prlor to the closlng dld you recelve any of 

the closlng documents? 

A Yes 

Q Now, Mr Henrlkson stated you recelved, that 

you stated at the deposltlon that you recelved a 

copy of the tltle oplnlon letter prlor to the 

closlng Is that correct? 

A That's not correct 

Q All rlght When was the flrst tlme you were 

glven a copy of the tltle oplnlon letter? 

A That I actually recelved It? 

Q Yes 

A At the closlng, In my packet 

Q Okay And when you say your packet, would 

you explaln to the Jury what the packet was? 

A The packet conslsted of all the slgned 

documents that were performed at the closlng 

Q How dld the packet get formed at the closlng? 

A The documents began to stack up 

Q Tell the Jury how the documents clrculated In 

r--
I 
~---
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25 
.. • 

the closlng 

A The ones that I needed to slgn were passed to 

me The ones I dldn't need to slgn were not 

Q All rlght And what dld you do wlth the 

documents that you needed to slgn? 

A I slgned them 

Q Okay And then what happened to that 

document? 

A It was put ln that stack 

Q All rlght Now, were you requlred to slgn 

the tltle oplnlon letter? 

A No 

Q So that went lnto the pack, correct? 

A Yes, that's correct 

Q Dld you see the tltle oplnlon letter at the 

closlng? 

A No 

Q When was the flrst tlme you ever looked at 

the tltle oplnlon letter? 

A When I was researchlng thlS lawsult 

Q When was that? 

A August of 2008 

Q All rlght Now look at Exhlblt Number 8 and 

see If you can ldentlfy that document? 

A Subordlnatlon agreement 

"---- --

8 
----~ 
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1 Q That's the subordlnatlon agreement where you 

2 got a subordlnatlon agreement? Would you explaln 

3 to the Jury what that lS? 

4 A Yes ThlS lS a subordlnatlon agreement wlth 

5 Servlce Corporatlon on that 1 75 mllllon dollar 

6 loan that they had on those 21 lots 

7 Q Dld Mr Adams explaln that agreement to you 

8 at the closlng? 

9 A He sald lt was, you know, no problem, Just go 

10 ahead and slgn lt, no blg deal 

11 Q Okay 

12 MR SWAGART Move Exhlblt Number 8 lnto 

13 eVldence 

14 MR HENRIKSON No obJectlon 

15 THE COURT Exhlblt 8 has SlX pages? 

16 MR SWAGART Yes, Your Honor 

17 THE COURT All rlght, Exhlblt 8 lS In, all 

18 SlX pages wlthout obJectlon 

19 MR HENRIKSON What lS the document? 

20 THE COURT It appears the SlX pages are the 

21 subordlnatlon agreement 

22 MR HENRIKSON Okay I don't see anythlng 

23 extraneous here, SlX pages to the exhlblt 

24 THE COURT All rlght 

25 MR HENRIKSON Okay 

- -- - -_/ 

, 
I 
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1 THE COURT Certalnly 

2 MR HENRIKSON Okay, thank you Other than 

3 that, no obJ ectlon 

4 THE COURT Exhlblt 9 lS lntroduced wlthout 

5 obJectlon subJect to substltutlon of a more clear 

6 copy 

7 MR HENRIKSON Yes, Slr 

8 THE COURT And It'S one page? 

9 MR HENRIKSON 

10 THE COURT One page? 

11 MR HENRIKSON One page 

12 (Attorney Dlsclosre letter marked and 

13 recelved In eVldence as plalntlff's Exhlblt 

14 Number 9) 

15 BY MR SWAGART 

16 Q Now, at anytlme durlng the closlng were you 

17 lnformed by anybody that the lots that RFT 

18 Management was bUYlng were not then owned by Lake 

19 Greenwood Developers? 

20 A No 

21 Q At anytlme durlng the closlng dld anybody 

22 dlsclose to you that the lots that you were bUYlng 

23 flrst had to be purchased from the Robertsons and 

24 the Grlmshaws? 

25 A No 

(~ 



1 Q At anytlme durlng that closlng dld anybody 

2 advlse you that the reason that they had to be 

3 purchased from the Robertsons and Grlmshaws was 

4 because the Robertsons and Grlmshaws had buyback 

5 agreements? 

6 A No 

7 Q At anytlme at that closlng dld anybody tell 

8 you that the Robertsons and Grlmshaws were belng 

9 pald $250,000 for the lots you were paylng a lot 

10 more money for? 

11 A No 

12 Q Now let's turn to Exhlblt Number 10, please 

13 THE COURT Mr Swagart, take a qUlck break 

14 We've been gOlng a llttle more than an hour 

15 MR SWAGART That's flne, Your Honor 

16 THE COURT Ladles and gentlemen, please 

17 remember don't dlscuss the case, we'll be back 

18 When you all get ready you tell Mr Wllllngham and 

19 we'll get started rlght back 

20 (The Jury was excused from the courtroom) 

21 MR HENRIKSON Can the wltness be remlnded 

22 he lS under oath and he lS not to dlscuss hls 

23 testlmony? 

24 THE COURT I wlII so remlnd hlm 

25 your swearlng and belng questloned and 

r---
I 11 
I 

"'----

-----, 
I 
I 

I 
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1 A No 

2 Q Is there anythlng In that letter that tells 

3 you preclsely when Lake Greenwood Developers would 

4 be obtalnlng tltle to those lots? 

5 A No 

6 Q Is there anythlng In that letter that says, 

7 that tells you anythlng about how or why It was 

8 necessary for Lake Greenwood Developers to get 

9 tltle to those lots? 

10 A No 

11 Q Have you had any legal tralnlng? 

12 A None 

13 Q Have you ever had any tralnlng In readlng and 

14 lnterpretlng tltle oplnlon letters wrltten by 

15 lawyers? 

16 A No 

17 Q And agaln, Mr Adams dldn't explaln to you 

18 the slgnlflcance of any of that language? 

19 A None whatsoever 

20 Q Dld there come a tlme when you started to 

21 have doubts about whether or not the lnvestment the 

22 plalntlff made In Lake Greenwood Developers was a 

23 good lnvestment? 

24 A Yes 

25 Q When was that? 

-\ 
I 
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1 A In August of 2008 
\ 

2 Q And what happened then? 

3 A Wh1le research1ng the publ1c records I came 

4 across the fact that lot 31 and lot 28 were 1n fact 

5 not owned by Lake Greenwood Developers at the t1me 

6 that I closed on those lots, but rather the 

7 Robertsons and Gr1mshaws 

8 Q And what documents d1d you look at that told 

9 you that? 

10 A The deeds 

11 Q D1d anyth1ng else happen dur1ng the summer of 

12 2008 Wh1Ch gave you concern about the v1ab1l1ty of 

13 Lake Greenwood Developers? 

14 A Yes I was 1n Phoen1x, Ar1zona the f1rst 

15 week of June, 2008, and rece1ved a phone call from 

16 Courtney Furman and he told me that 

17 MR HENRIKSON I would obJect to any 

18 hearsay 

19 MR SWAGART Your Honor, we're not offer1ng 

20 1t for the truth -- let me back up, let me rephrase 

21 1t I w1ll rephrase the quest10n 

22 1HE COURT All r1ght I susta1n the 

23 obJect1on I was gOlng to ask you to rephrase 1t 

24 BY MR SWAGART 

25 Q Why 1S 1t that 1n August, 2008, you saw a 
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1 Q And as the authorlzed representatlve of the 

2 plalntlff, the landowner, what lS your oplnlon of 

3 the value of those two lots? 

4 A $25,000 aplece 

5 Q And what lS that oplnlon based on? 

6 A Based on the fact there was a lot of 

7 comparable Slze that was forclosed on and sold at 

8 foreclosure sale for $25,000 

9 MR SWAGART I have no other questlons, Your 

10 Honor 

11 THE COURT All rlght MlSS Prlce, I klnd of 

12 tlpped my hand a llttle blt earller Would you 

13 take a qUlck poll, maybe you have already done so, 

14 slnce we're worklng on your tlme -- Mr Roach, you 

15 can go ahead and step down, you're gOlng to be 

16 under oath tonlght, you wlll be called In the 

17 mornlng, subJect to cross-examlnatlon by Mr 

18 Henrlkson 

19 THE WITNESS Thank you, Your Honor 

20 THE COURT You can leave the exhlblts back 

21 there 

22 What tlme do you all want to get gOlng In the 

23 mornlng? 

24 JUROR What are our optlons? 

25 THE COURT We can start as early as you 



Wilham Gilbert - Re-Olrect Examination by Mr Swagart 

1 responded whatever the sltuatlon was at that tlme 

2 Q Dld you have enough cash on hand to payoff 

3 elther one of the buybacks that were due on October 

4 30 and November 14th? 

5 A That was -- no Well, we dld by selllng them 

6 to Mr Roach, yes 

7 Q That's the only way you got that, got the 

8 money to pay those off, rlght? 

9 A Well, the sales people were lnstructed to 

10 flnd buyers and one salesperson got one buyer for 

11 both lots, so we sold them 

12 Q The bank would not let you use the loan 

13 proceeds to payoff debts that you had been unable 

14 

15 

16 

17 

18 

to payoff for about SlX months would they? 

A Well, we wouldn t even ask the bank for that 

because that wasn't the purpose of the loan 

bank loan was for amenltles 

The 

MR SWAGART That's all I have Thank you 

19 very much 

20 

21 

22 

23 

24 

25 

THE WITNESS Sure 

MR HENRIKSON I don't have any more 

questlons Your Honor 

THE COURT 

step down 

THE WITNESS 

" I 

Thank you 

Okay 

15 

Mr Gllbert You may 

504 
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Excerpt from Argument on Motions for a Directed Verdict at the Close of the EVidence 

1 Number one, that Mr Adams, that any attorney 

2 represent~ng both part~es In a clos~ng has a 

3 confl~ct of lnterest That belng the case, In 

4 order to cont~nue wlth the closlng, Mr Freeman was 

5 very clear on the fact that the attorney then has 

6 an obl~gatlon to reveal the fact that he has a 

7 confllct or a potentlal confllct and then to Slt 

8 down and explaln to hlS cl~ents that he has a 

9 confl1ct, what the nature of the confl1ct 1S and 

10 the rlsks, the posslble r1sks that could arlse from 

11 the confl1ct Mr Adams admltted he dldn t do any 

12 of that stuff 

13 THE COURT Well, I mean, the experts 

14 test1fled d1ametr1cally opposed there was no 

15 confllct It was an unwa1verable confl1ct That's 

16 what I heard So, I mean, some confl1cts are 

17 wa1verable that's what I heard 

18 MR SWAGART Let me glve you a llttle 

19 authorlty, then for Mr Freeman's pos1t1on If you 

20 look In State v Buyers Servlce Company, WhlCh lS 

21 357 Southeast 2d 15 

22 THE COURT Let me ask you th1S Is the 

23 questlon of whether there lS a confllct or not, 15 

24 that not a factual quest1on? 

25 MR SWAGART In th1S Clrcumstance the answer 

._--------

t 16 
~ 
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1 lS no 

2 MR HENRIKSON That's a legal quest10n 

3 THE COURT Do you th1nk that's a legal 

4 quest1on? 

5 MR HENRIKSON I th1nk 1t'S a legal 

6 quest10n 

7 MR SWAGART I th1nk 1t could be a factual 

8 quest10n but th1S lS what the Supreme Court says 

9 about 1t Confl1cts of 1nterest are 1nherent 1n 

10 such an arrangement and the adverse 1nterests 1n 

11 real estate transact10ns Confl1ct of 1nterest lS 

12 1nherent 1n such an arrangement They are talk1ng 

13 about clos1ngs 1n the Buyers case, and the adverse 

14 1nterest 1n real estate transactlons make 1t 

15 extremely d1ff1cult for the attorney to ma1nta1n a 

16 proper profess1onal posture toward each party 

17 And 1n th1S, th1S sltuat10n lS 1nherently 

18 confl1ct1ng On the one hand you have a buyer who 

19 wants to pay the lowest pr1ce he can pay and get 

20 the most protect1on that he can get On the other 

21 hand you have the seller wants the greatest pr1ce 

22 he can pay and wants to glve up the least 1n the 

23 way of mortgages that he can So, 1t'S an 

24 1nherently confl1ct1ng sltuat10n 

25 The South Carol1na bar eth1cs adv1sory 

r--
( 

17 
"'-----~ - - -- - - .-/ 
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1 The South Carollna Supreme Court sald the 

2 rules of profess1onal conduct constltute eV1dence 

3 of the standard of care, so we bel1eve there lS no 

4 dlspute that there was confllct of lnterest, that 

5 1t wasn't properly walved and that lt couldn't have 

6 been properly walved because of lnformat1on Mr 

7 Adams had 

8 THE COURT Hold that thought rlght there 

9 That lS very cr1t1cal r1ght here H1S comment or 

10 argument to me that confl1ct was not contrad1cted 

11 factually lS what you sald? 

12 MR SWAGART Excuse me? 

13 THE COURT The confl1ct lS factually 

14 uncontradlcted was your argument to me, lS that 

15 r1ght, confl1ct of 1nterest? 

16 MR SWAGART Yes, Slr 

17 THE COURT There lS no factual dlspute as to 

18 that, I belleve lS what you Just presented? 

19 MR SWAGART Accordlng to the author1t1es 

20 that I Just read 

21 THE COURT All rlght 

22 MR HENRIKSON Let me understand the Court's 

23 questlon 

24 THE COURT All rlght Here lS my quest10n 

25 Here lS what I'm struggl1ng wlth You want a 
! 
\ 

( 
~ -- -- ----- ---

r 18 
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1 rul1ng the confl1ct of 1nterest, your request lS 

2 that I rule as a matter of law whether or not a 

3 confl1ct eX1sted? 

4 MR HENRIKSON R1ght 

5 THE COURT Mr Swagart, I bel1eve, lS 

6 argu1ng that 1t lS uncontrad1cted accord1ng to 

7 author1ty there was a confl1ct as a matter of law 

8 Is that r1ght? 

9 MR HENRIKSON Well, there lS always, what I 

10 th1nk the case law says 

11 THE COURT It mm1ght be a factual quest10n 

12 MR HENRIKSON Here lS what I th1nk lS the 

13 problem There lS always an 1nherent confl1ct when 

14 one lawyer represents more than one person 

15 THE COURT I buy that 

16 MR HENRIKSON That's the confl1ct that the 

17 rule lS talk1ng about That confl1ct lS wa1ved 1f 

18 the confl1ct lS 1dent1f1ed to the part1es by 

19 say1ng, "We are act1ng as attorneys on behalf of 

20 both part1es," and that lS the 1nherent confl1ct 

21 "If you want to wa1ve that confl1ct, because we're 

22 d01ng a deed for one guy and we're glv1ng t1tle to 

23 the other guy, 1f you would 11ke to wa1ve that you 

24 can," and by slgn1ng th1S he wa1ves that 1nherent 

25 confl1ct So, all that profess1onal conduct th1ng 
(~ 
\ 

r-- -- --- --... 
I 

I 19 
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1 MR HENRIKSON One lmportant thlng I 

2 thought and I belleve, I thought that confllct of 

3 lnterest lssue was a legal lssue M1SS Snyder has 

4 found a case that says It'S a factual lssue for the 

5 Jury 

6 THE COURT That SUltS me a lot better 

7 MR HENRIKSON I'm sorry? 

8 THE COURT That SUltS me a lot better I 

9 Just don't want to go forward at thlS tlme and 

10 everythlng not be rlght 

11 MR HENRIKSON That lS Just what I thought 

12 I have been corrected 

13 MR SWAGART I have glven you a Jury 

14 lnstructlon on lt anyway 

15 THE COURT If It'S a factual questlon I 

16 would rather lnstruct lt, no questlon In my mlnd 

17 that's what I would rather do If you all both 

18 agree It'S a legal lssue I wlll tell you what I'm 

19 gOlng to rule 

20 MR HENRIKSON I apologlze for 

21 unlntentlonally mlsleadlng the Court That lS what 

22 I thought lt was 

23 THE COURT That lS why you have a lawyer 

24 wlth you 

25 MR SWAGART Your Honor, another thlng that 

( 
I 20 
"'----- ---



Excerpts from Jury Charge 

1 based upon any of the w1tnesses' test1mony, no 

2 matter who called them, based upon your assessment 

3 of the1r bellevab1l1ty and the1r cred1b1l1ty 

4 Now, by the term preponderance of the 

5 eV1dence, I further def1ne that preponderance of 

6 the eV1dence means such eVldence as when we1ghed 

7 w1th that Wh1Ch 1S offered to oppose 1t 1S more 

8 conv1nc1ng 1n your mlnd It 1S not used 

9 necessarlly as a techn1cal term but slmply eV1dence 

10 that outwe1ghs that Wh1Ch 1S offered to oppose 1t 

11 And 1t does not mean a greater number of w1tnesses 

12 versus a fewer number of w1tnesses 

13 Th1S cause of act10n or th1S lawsU1t 1S 

14 centered around a professlonal negl1gence cause of 

15 act10n Now, negl1gence means that a person dld 

16 not use the same amount of care that a person of 

17 ordlnary reason and prudence would exerClse 1n the 

18 same Clrcumstances The word careless means the 

19 same th1ng To preva1l 1n a cause of actlon 

20 aga1nst the defendant for negllgence the pla1nt1ff 

21 must prove three essent1al elements by the greater 

22 we1ght or the preponderance of the eVldence 

23 F1rst, they must show the defendant 18 negl1gent 

24 that lS, he dld not use the same amount of care 

25 that a person would ord1narl1y exerClse under the 

I 
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1 same Clrcumstances 

2 Second, the plalntlff must prove he was 

3 damaged by thls negllgence 

4 And thlrd, he must prove that the negllgence 

5 was the proxlmate cause of hls damages 

6 Now, the proxlmate cause word I Just used, 

7 It'S a touchstone of negllgence law The 

8 touchstone of proxlmate cause lS forseeablllty 

9 Forseeablllty of some lnJury from a negllgent act 

10 or omlSSlon lS a prerequlslte to It belng the 

11 proXlmate cause of lnJury for recovery whlch lS 

12 sought The standard by whlch foreseeablllty lS 

13 determlned lS that of looklng to the natural and 

14 probable consequences of the complalned act And 

15 whlle It lS not necessary the act must have 

16 contemplated or could have antlclpated a partlcular 

17 event that occurred, llablllty cannot rest merely 

18 upon posslbllltles The actor cannot be charged 

19 wlth that whlch lS unpredlctable or whlch could not 

20 be expected to happen In determlnlng whether the 

21 consquence lS one that lS natural and probable the 

22 actor's conduct must be vlewed In the llght of the 

23 attendant Clrcumstances 

24 Now, the law deflnes proxlmate cause of an 

25 lnJury to be somethlng that produces a natural 
......., 
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cha1n of events Wh1Ch 1n the end br1ngs about the 

1nJury or the damages In other words, prox1mate 

cause 1S the d1rect cause w1thout Wh1Ch the 1nJury 

would not have occurred Foreseeab1l1ty of some 

1nJury from a negl1gent act 1S a prerequ1s1te for 

1t be1ng the prox1mate cause for an 1nJury for 

Wh1Ch recovery 1S sought 

When the 1nJury compla1ned of 1S not 

foreseeable or 1S not able to be foreseen 1n the 

exerc1se of due care there 1S no llab1l1ty It lS 

not requ1red that the spec1f1c 1nJury be forseen 

but only that some 1nJury m1ght result from the 

negl1gence In order to establ1sh llab1l1ty 1t lS 

not necessary that the party charged w1th 

negl1gence should have contemplated the part1cular 

event that occurred It lS suff1c1ent that the 

defendant should have forseen that h1S negl1gence 

would result 1n some k1nd of 1nJury The wrongdoer 

may be held llable for anyth1ng Wh1Ch after the 

1nJury 1S complete 1t appears to have been the 

natural and probable consequence of h1S negl1gence 

Now, 1t 1S the pla1nt1ff's burden 1n a legal 

malpract1ce act10n to prove the follow1ng elements 

by a preponderance of the eV1dence One, the 

eX1stence of an attorney-cl1ent relat1onsh1p 

23 
~ 
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1 between the attorney and the pla1nt1ff 

2 Two, negl1gent, reckless or 1ntent1onal 

3 m1sconduct by the attorney 1n perform1ng a legal 

4 serv1ce 1n connect1on w1th the relat1onsh1p 

5 And three, the damages prox1mately result by 

6 the attorney's m1sconduct 

7 Now, I 1nstruct you that the part1es have 

8 agreed or st1pulated that an attorney-cl1ent 

9 relat1onsh1p eX1sted between the pla1nt1ff and the 

10 defendant 

11 Now, tYP1cally a pla1nt1ff 1n a legal 

12 malpract1ce case must establ1sh the standard of 

13 care through expert test1mony unless that subJect 

14 matter lS the subJect of common knowledge to lay 

15 persons An attorney-cl1ent relat1onsh1p lS by 

16 nature a f1duc1ary one A relat1onsh1p of an 

17 attorney w1th h1S or her cl1ent lS h1ghly f1duc1ary 

18 1n 1tS nature and very del1cate and exact1ng and 

19 conf1denct1al 1n nature 

20 Now, 1n a legal malpract1ce act10n causat10n 

21 1n fact lS proved by establ1sh1ng the pla1nt1ff's 

22 1nJury would not have occurred but for the 

23 defendant's negl1gence In order to prove a duty 

24 of care of Wh1Ch the defendants were subJect to the 

25 pla1nt1ff must prove, must present eV1dence of the 
..,...-,. 
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1 generally recogn1zed pract1ces and procedures that 

2 would be exerc1sed by competent attorneys 1n th1S 

3 state under same or slm1lar C1rcumstances Th1S 

4 means that an attorney engages that he or she 

5 possesses and w1ll use reasonable legal knowledge 

6 that lawyers of ord1nary ab1l1ty and Sk1ll possess 

7 and exerC1se An attorney 1S expected to possess 

8 knowledge of those pla1n and elementary pr1nc1ples 

9 of law wh1ch are commonly known by well 1nformed 

10 lawyers and to d1scover those add1t1onal rules of 

11 law wh1ch although not commonly known may read1ly 

12 be found by standard research techn1ques Thus, 1f 

13 the law on the subJect 1S well and clearly def1ned 

14 and has eX1sted and been publ1shed long enough to 

15 Just1fy the bel1ef that 1t was known to the 

16 profess1on a lawyer who d1sregards the rule or 1S 

17 19norant of 1t 1S llable for losses caused by such 

18 negl1gence or want of sk1ll 

19 In order to prove the defendant breached a 

20 duty of care owed to h1m the pla1nt1ff must prove 

21 by a preponderance of the eV1dence that the 

22 defendant's conduct d1d not conform to the legal 

23 duty under the C1rcumstances In a legal 

24 malpract1ce act10n the pla1nt1ff must prove both 

25 the eX1stence of a legal duty of care and the 

r---------- ---, 
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defendant's breach of that duty by expert 

testlmony Thus, there can be no flndlng of 

negllgence on the part of the defendant absent 

expert testlmony to support lt 

Now, a lawyer may commlt malpractlce even 

where hlS or her only dutles conslsted of 

preparatlon of documents Preparatlon of documents 

constltutes the practlce of law when such 

preparatlon lnvolves the glvlng of advlce or 

consultatlon, explanatlon or recommendatlons on 

matters of law 

Now, whlle many sltuatlons of an attorney's 

representatlon of both a buyer and seller In a real 

estate transactlon may create a confllct of 

lnterest, lf the partles have already agreed on the 

baslc terms of the agreement and the attorney acts 

prlmarly as a scrlvener he may normally represent 

both partles after obtalnlng thelr consent 

The rules of professlonal conduct are rules 

adopted by our Supreme Court of thlS state WhlCh 

governs the conduct of all members of the South 

Carollna Bar Because these rules meet the mlnlmum 

standard of competency to be dlsplayed by all 

attorneys, a vlolatlon of the rules may be 

consldered as eVldence of the attorney's breach of 

(-------- -
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1 hls standard of care Stated dlfferently, Slnce 

2 the rules do establlsh standard of conduct by 

3 lawyers, a lawyer's vlolatlon of a rule may be 

4 eVldence of a breach of the appllcable standard 

5 Now, I lnstruct you further that a fallure to 

6 comply wlth the rules of professlonal conduct are 

7 not necessarlly negllgence In and of ltself but 

8 merely one Clrcumstance that may be consldered 

9 along wlth other facts and Clrcumstances In 

10 determlnlng whether an attorney acted wlth 

11 reasonable care 

12 Now, the adverse lnterests In real estate 

13 transactlons make It extremely dlfflcult for the 

14 attorney to malntaln a proper professlonal posture 

15 toward each party It lS clear In real estate 

16 transactlons that purchasers and sellers often have 

17 competlng If not dlrectly competlng lnterests 

18 Each party may have a need for legal advlce about 

19 the nature of the transactlon and the legal 

20 relatlonshlp It wlll create and effect 

21 Now, wlth respect to potentlal confllct of 

22 lnterest for a lawyer, generally there must be a 

23 full and effectlve dlsclosure of all materlal 

24 relevant facts and Clrcumstances whlch In the 

25 Judgment of a lawyer of ordlnary sklll and capaclty 
(-
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1 are necessary In order to enable hls cllent to glve 

2 an lnformed consent It lS not sufflclent that 

3 both partles be lnformed of the fact that the 

4 lawyer lS undertaklng to represent both of them 

5 He must explaln to them the nature of the confllct 

6 of lnterest In such detall so that they can 

7 understand the reasons whlch It may be deslrable 

8 for each to have lndependent counsel wlth undlvlded 

9 loyalty to each of them The fact that a cllent 

10 knew of a confllct lS not enough to satlsfy the 

11 attorney's duty of full dlsclosure 

12 Now, I have lnstructed you that the 

13 attorney-cllent relatlonshlp lS a flduclary one and 

14 partles to a flduclary relatlonshlp must fully 

15 dlsclose facts to one another based upon all 

16 lnformatlon that lS slgnlflcant and materlal 

17 In an actlon for legal malpractlce a 

18 plalntlff who proves hls case by a preponderance of 

19 the eVldence may recelve such actual damages whlch 

20 the eVldence shows were proxlmately caused by the 

21 mlsconduct of the attorney I wlII later lnstruct 

22 you on the purpose of the award of actual damages 

23 and how to determlne the amount of actual damages 

24 Now, the plalntlff's clalms In thls case are 

25 based In part on the contentlon that the defendant 
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1 e1ther m1srepresented mater1al facts or 1nformat1on 

2 to them or fa1led to d1sclose mater1al facts or 

3 1nformat1on to them The key word be1ng mater1al 

4 In order for a fact to be mater1al 1t need not be 

5 shown that the d1sclosure of true facts would have 

6 changed the pla1nt1ff's dec1s1on to go through w1th 

7 the clos1ng or 1tS overall V1ew of the transact1on, 

8 but rather lS enough to show the facts 1n quest10n 

9 would have been relevant to the pla1nt1ff's 

10 dec1s1on 

11 I 1nstruct you further that a paralegal 

12 work1ng 1n a law f1rm lS an employee of the law 

13 f1rm A lawyer work1ng 1n the law f1rm lS also an 

14 employee of that law f1rm 1n most respects Now, 

15 1f an employee lS d01ng some act 1n furtherance of 

16 the employer's bus1ness he w1ll be regarded as 

17 act1ng 1n the scope of h1S or her employment 

18 although the employee exceeds h1S actual author1ty 

19 On the other hand, 1f the employee acts for some 

20 1ndependent purpose on the1r own wholly 

21 d1sconnected w1th the employer's bus1ness h1S 

22 conduct falls outs1de the scope of h1S employment 

23 An act lS w1th1n the scope of the servant's 

24 employment where 1t lS reasonably necessary to 

25 accompl1sh the purpose of the employment and 1n 
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