
From: Diane Black
To: Court Of Appeals Filings
Cc: "Alicia Bolyard"; "Veronica Myers"; "Carl Muller"; Tim J. Newton; "crawford@conlaw.com"; "Kaylie Stapleton"
Subject: RE: 2019-CP-04-01942 / Appellate Case No.: 2023-001401; Zitek v. D.R. Horton, et al; 6035-0008
Date: Wednesday, September 4, 2024 9:44:13 AM
Attachments: image001.png

image002.png
IBP Req 4 Clarif.pdf
IBP Mot 4 Clarification CertServ.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning.
 
Attached please find for filing the Respondents IBP Assets, LLC d/b/a Blue Ridge
Building Products’ Request for Clarification in the above-referenced matter, along
with our Proof of Service.
 
We are serving opposing counsel by email only.
 
Please do not hesitate to contact Timothy Newton should you have any questions or
concerns.
 
Thank you,
Diane Black
 
 

Diane L. Black
Legal Assistant to:
Wesley B. Sawyer
Timothy J. Newton
Jeffrey C. Kull
W. Tradd Stover
 

DD:  803-782-4100, Ext. 1262
Post Office Box 6648
Columbia, SC 29260
www.murphygrantland.com
 

 
Please be advised that this e-mail and any files transmitted with it are
confidential attorney-client communications or may otherwise be
privileged or confidential and are intended solely for the individual or
entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it
immediately.  Any unauthorized dissemination, distribution or copying of
this communication is strictly prohibited.
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeal 


     
 


APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 


Hon. R. Scott Sprouse, Circuit Court Judge 
________________________ 


 
Case No. 2019-CP-04-01942 


Appellate Case No. 2023-001401 
     


 
 


Natalie Zitek, individually, and on behalf of all others similarly situated;  ........................ Plaintiff, 


v. 


D.R. Horton, Inc., Jane Doe #1-10; and, John Doe #1-50,  ............................................. Defendant, 


D.R. Horton, Inc., ............................................................................................................. Appellant, 


v. 


AJ Landscaping & Grading LLC, A/K/A AJ Landscaping & Grading, Inc; 
Allpro Textures, LCC; Alpha Omega Construction Group, Inc.; American 
Concrete and Precast, Inc., A/K/A ACP Concrete, Inc.; A&J Framing, Inc; 
Alpha E.M.C; A-Z, Inc.; Atlanta Floor Designs Center; A Grade Above 
Others, LLC; Brand-Vaughan Lumber Co., Inc.; BKF Builders, Inc; 
Builders Designhouse, LLC; BMC East, LLC D/B/A Coleman Floor, 
LLC; Builders Firstsource Southeast Group, LLC,A/K/A Builders 
Firstsource, Inc; Bravo Carpenters, Inc.; Caryl Mechanics II, Inc.; Caryl 
Mechanicals, Inc.; Cannaday Siding and Gutter, Inc; Cortes Painting, 
LLC; CBU Enterprises, Inc.; CPI Security Systems, Inc.; Dom Group, 
LLC; Ferguson Enterprises, Inc.; Five Star Construction Inc.; Five Star 
Foundations, LLC; Galloway-Bell, Inc.; A/K/A Galloway-Bell, Inc. II 
BGET Floored, LLC; GBS Building Supply-Us LBM, LLC, A/K/A GBS 
Building Supply, Inc.; General Shale Brick Inc.; Greener Pastures, Inc. 
A/K/A Greener Pastures of Aiken, Inc; IBP Asset, LLC D/B/A Blue Ridge 
Building Products; JLS Masonry, Inc.; Kings Landscaping, LLC; 
Landshapers, LLC; Lade-Danler, Inc.; Lansing Building Products, Inc.; 
Long Heating & Air Conditioning, Inc.; L&M Electric, Inc.; Manale 
Landscaping, LLC; MJ Cowboys, LLC; M&L General Construction, LLC. 
A/K/A M&L General Construction, Inc.; M&Lreyna Construction, LLC; 
M&M Foundations, LLC; Nazareth Builders, LLC, NB Contractors, LLC; 
Poinsett Development, LLC; Poinsett Homes, LLC; P&T Construction, 
LLC; P&L Enterprises, LLC; Probuild Company, A/K/A Probuild 
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Holdings, Inc.; Rite Rug Co.; Rodney Howard Grading Co.; Sandlapper 
Concrete, LLC; Sodfather, Inc., Landscape Contractors; Stock Building 
Supply, LLC; Topbuild Home Services, Inc, A/K/A Gale Gale Contractors 
Service; Tucker Materials, Inc., A/K/A Gypsum; UTM Enterprises, Inc., 
Dupree Plumbing Company, Inc.; Willow Tree Landscaping, Inc.,  .......... Third-Party Defendants, 


of which Builder Services Group (f/k/a Masco Contractor Services Central 
Inc. f/k/a Gale Industries, Inc. d/b/a Gale Contractors Services) and IBP 
Assets, LLC d/b/a Blue Ridge Building Products, are the  .......................................... Respondents. 


______________________________ 
 


REQUEST FOR CLARIFICATION  
_______________________________ 


 
Respondent IBP Assets, LLC d/b/a Blue Ridge Building Products (hereinafter “Blue 


Ridge”) hereby requests clarification of this Court’s August 23, 2024 ruling as to the following 


particulars:  


1. This Court’s Order states that transcripts of proceedings and orders that occurred 


after August 17, 2024 are stricken from the record on appeal.  Blue Ridge requests clarification as 


follows:  


a. Does the date referenced in the Order contain a typographical error?  Specifically, 
should the year be 2023? 


b. The trial court’s formal Order granting Blue Ridge’s motion for summary judgment 
was filed August 23, 2023.  That Order is also on appeal.  Should the cut-off date 
therefore be August 23, 2023?  


2. This Court’s August 23, 2024 Order only addresses Appellant’s reply brief and the 


very narrow issues raised in Blue Ridge’s June 28, 2024 motion.  This raises the question:  


a. Are the initial Appellant’s and Respondent’s briefs referencing stricken materials in the 
record on appeal to be filed as final briefs unchanged except for the removal of citations 
to the stricken materials as per Rule 211(b), SCACR?  
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3. The Court’s August 23, 2024 Order allows Appellant to file an amended brief and 


supplemental designations within fifteen days.  Respondents’ final briefs are due fifteen days from 


the Order.  Blue Ridge requests clarification as follows:  


a. May Appellant’s amended reply brief raise new arguments or designate new materials 
for the record on appeal? 


b. When is the amended record on appeal to be filed?  If the amended record on appeal 
is re-paginated after the stricken materials are removed, it may affect citations in all 
final briefs.  


Counsel for the undersigned has reached out to opposing counsel in an effort to work out 


these issues, but to date has not received a response.  


       Respectfully submitted, 


 
s/Timothy J. Newton  
MURPHY & GRANTLAND, P.A. 
Everett A. Kendall, II (SC Bar No. 8450) 
Timothy J. Newton, (SC Bar No. 71640) 
P.O. Box 6648 
Columbia, SC  29260 
(803) 782-4100 
Attorneys for Respondent  
IBP Assets, LLC d/b/a  
Blue Ridge Building Products 


 
September 4, 2024 
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of which Builder Services Group (f/k/a Masco Contractor Services Central Inc. f/k/a Gale 
Industries, Inc. d/b/a Gale Contractors Services) and IBP Assets, LLC d/b/a Blue Ridge Building 
Products, are the Respondents. 


______________________________ 


PROOF OF SERVICE 
_______________________________ 


I certify that I have served Installed Building Products, LLC A/K/A Installed Building 
Products II, LLC’s Request for Clarification on the parties of record by emailing a copy to 
the attorneys of record as follows: 


Carl F. Muller, Esquire 
Carl F. Muller, Attorney-at-Law, P.A. 
PO Box 1717 
Greenville, SC 29602-1717 
864-991-8904 Phone
carl@carlmullerlaw.com
AND
Jason Imhoff, Esquire
Kimila L. Wooten, Esquire
704 E. McBee Ave.
Greenville, SC 29601
Imhoff@conlaw.com
Attorney for Appellant D.R. Horton, Inc.


Alicia N. Bolyard, Esquire 
Nosizi Ralephata, Esquire 
Resnick & Louis, P.C. 
Partner- Admitted in WV and SC 
146 Fairchild St., Suite 130 
Charleston, SC  29492 
Phone (843) 410-2534 
abolyard@rlattorneys.com 
nralephata@rlattorneys.com 
Attorneys for Builder Services Group 


(Signature on the following page) 
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s/Timothy J. Newton 
Timothy J. Newton 
MURPHY & GRANTLAND, P.A. 
4406-B Forest Drive 
P.O. Box 6648 
Columbia, South Carolina 29206 
tnewton@murphygrantland.com 
(803) 782-4100 
Attorneys for Respondent Installed Building 
Products, LLC A/K/A Installed Building 
Products, II, LLC 
 


September 4, 2024 








