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Statement of Issues Presented on Appeal 

I DID THE TRIAL COURT ERR BY FAILING TO GRANT JNOV OR A NEW TRIAL 
IN FAVOR OF APPELLANT ON THE ISSUE OF WHETHER RESPONDENT ENGAGED IN 
MALPRACTICE BY REPRESENTING BOTH APPELLANT AND THE SELLER AT THE 
CLOSING IN SPITE OF THE PRESENCE OF AN UNW AIV ABLE CONFLICT OF 
INTEREST? 

II DID THE TRIAL COURT ERR BY FAILING TO GRANT JNOV OR A NEW TRIAL 
IN FAVOR OF APPELLANT ON THE ISSUE OF WHETHER RESPONDENT ENGAGED IN 
MALPRACTICE BY FAILING TO DISCLOSE MATERIAL FACTS TO APPELLANT, BY 
PREPARING AND SUBMITTING FALSE AND MISLEADING DOCUMENTS TO 
APPELLANT, AND/OR BY ARRANGING AND ORCHESTRATING THE CLOSING AS AN 
UNLAWFUL "FLIP TRANSACTION"? 

III DID THE TRIAL COURT ERR BY MERGING APPELLANT'S SECOND CAUSE OF 
ACTION FOR BREACH OF FIDUCIARY DUTY INTO THE FIRST CAUSE OF ACTION 
FOR LEGAL MALPRACTICE AND, BASED THEREUPON, BY FAILING TO CHARGE 
THE JURY ON BREACH OF FIDUCIARY DUTY? 

IV DID THE TRIAL COURT ERR BY DIRECTING A VERDICT IN FAVOR OF 
RESPONDENTS ON APPELLANT'S THIRD CAUSE OF ACTION FOR VIOLATION OF 
THE SOUTH CAROLINA UNFAIR TRADE PRACTICES ACT ("SCUTP A") ON THE 
GROUND THAT SCUTPA DOES NOT APPLY TO THE LEGAL PROFESSION? 

V DID THE TRIAL COURT ERR BY DIRECTING A VERDICT IN FAVOR OF 
RESPONDENTS ON APPELLANT'S FOURTH CAUSE OF ACTION FOR VIOLATION OF 
THE SOUTH CAROLINA UNIFORM SECURITIES ACT ON THE GROUND THAT THE 
SALE OF INVESTMENT REAL ESTATE TO APPELLANT DID NOT INVOLVE THE 
SALE OF A SECURITY? 
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Statement of the Case 

ThIS case IS pnmanly a legal malpractIce case ansmg from Respondents' (heremafter 

collectIvely referred to as "T &A") representatIOn of the Appellant (heremafter referred to as 

"RFT") dunng the closmg of two mvestment real estate lots sItuated m a subdIVIsIOn m 

Greenwood County The Complamt was filed on October 20, 2008 Therem, RFT alleged two 

basIc types of malpractIce (1) T &A' s representatIon of both partIes at the closmg whIle subject 

to a conflIct ofmterest and (2) T&A's mIsrepresentatIOn of, and faIlure to dIsclose, matenal facts 

relatmg to the developer (herem after referred to as LGD) of the subdIVIsIOn and to the tImmg of 

vanous aspects of the closmg After havmg been granted an extensIOn of tIme m WhICh to 

respond to the Complamt, T &A tImely filed theIr Answer on January 21, 2009 Therem, they 

demed the matenal allegatIOns of the Complamt and asserted affirmatIve defenses allegmg the 

unconstItutIOnalIty of pumtlve damages, faIlure to state suffiCIent facts to constItute a cause of 

actIOn as to each ofRFT's causes of actIOn, and comparatIve neglIgence 

The case was tned to a jUry from June 28, 2010, through July 2,2010 At the close of all 

of the eVIdence on July 2, 2010, the tnal court demed RFT s motIon for a dIrected verdIct and 

T&A's motIon for a dIrected verdIct on the FIrst Cause of ActIOn for legal malpractIce The tnal 

court then held that RFT's Second Cause of ActIOn was entIrely duplIcatIve of the FIrst Cause of 

ActIOn, merged the Second Cause of ActIOn mto the FIrst Cause of ActIOn, and dId not charge 

the JUry on breach of fidUCIary duty T &A' s motIon for a dIrected verdIct on the ThIrd Cause of 

ActIOn under SCUTP A was granted by the tnal judge based upon hIS deCISIOn that SCUTP A 

does not apply to the legal professIOn The tnal judge also dIrected a verdIct on the Fourth Cause 

of ActIOn upon the ground that the sale of lots to RFT dId not constItute the sale of a secunty 
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On July 2, 20 I 0, the JUry returned a verdIct m favor of T &A on the sole cause of actIOn 

before them, the malpractIce cause of actIOn, findmg specIfically that T&A's conduct was not 

neglIgent Followmg the jury's rendermg of theIr verdIct, RFT requested, and was granted, an 

addItIOnal ten (10) days m whIch to move for Judgment notwithstandmg the verdIct and/or for a 

new tnal RFT tImely filed post-tnal JNOV and new tnal motIOns on July 15,2010 By order 

filed October 6, 2010, the tnal Judge demed both motIOns Because Judgment had been rendered 

on the JUry's verdIct m favor of T&A, there IS no monetary award at stake m thIS appeal The 

notIce of appeal was tImely served on T&A on October 22,2010 RFT was granted an extensIon 

untIl June 1, 2011, m whIch to file ItS ImtIal Bnef and DesIgnatIOn of Matter to Be Included III 

the Record on Appeal 
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Argument and CitatIOn of AuthorIty 

In heu of provldmg a smgle Statement of Facts relatmg to thIS appeal, Appellant 

(heremafter "RFT") WIll set forth separate statements for each of the Issues presented for reVIew 

RFT WIll then dISCUSS why those facts, when consIdered m hght of relevant precedent, reqmre 

reversal of the Order below 

I T &A COMMITTED MALPRACTICE 
AS A MATTER OF LAW BY REPRESENTING 
BOTH RFT AND THE SUBDIVISION 
DEVELOPER AT THE CLOSING (Issue I) 

In order to prevaIl on ItS FIrst Cause of ActIOn for legal malpractice, RFT was reqmred to 

prove the followmg elements 

(1) the eXIstence of an attorney-chent relatIOnshIp, (2) 
breach of duty by the attorney, (3) damage to the chent, 
and (4) proXImate causatIOn of chent's damage by the 
breach 

Holy Lock Dlstrzbutors Inc v R L Hltchcock, 340 S C 20, 26, 531 S E 2d 282, 285 (2000) 

The eXIstence of an attorney-chent relatIOnshIp between RFT and T &A IS not m dIspute, as T &A 

have admItted that they represented at the closmg both RFT, as buyer, and the developer, Lake 

Greenwood Developers, LLC, ("LGD") as seller 1 Thus, m answenng the first two questIOns on 

appeal, thIS bnef WIll address the final three elements of a legal malpractice cause of actIOn 

A Standards for DeCISIOn 

In thIS appeal the Court IS requested to grant Jnov on the FIrst Cause of ActIOn for Legal 

Malpractice or, m the alternative, to grant RFT a new tnal on that claIm RFT also requests the 

Court to reverse the tnal court's order Improperly mergmg the Second Cause of ActIOn for 

Breach of FIducIary Duty mto the FIrst Cause of ActIOn, to reverse the tnal court's orders 

I Adams testImony R p 603 hnes 9 13 Attorney RepresentatIOn DIsclosure Form, PlamtIff's ExhIbIt ( PX ) 9 R 
P 731 
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dlrectmg verdIcts on the ThIrd Cause of ActIOn for vIOlatIOn of SCUTPA and on the Fourth 

Cause of ActIOn for Aldmg and Abettmg SecuntIes Fraud, and to grant a new tnal on these 

claIms 

1 Failure to Grant RFT's MotIOn for Judgment 
NotwIthstandmg the Jury's Verdict 

RFT understands that m connectIOn WIth Its motIon for JNOV, If there are conflIctmg 

legal mferences ansmg from the eVIdence, any such conflIct must be resolved m favor of the 

non-movmg party Burns v Unzversal Health ServIces Inc, 361 S C 221,232,603 S E 2d 605, 

611 (Ct App 2004) Thus, a "motIon for JNOV may be granted only Ifno reasonable Jury could 

have reached the challenged verdIct " Id The appellate court WIll reverse a tnal court's 

demal of JNOV "only when there IS no eVIdence to support the rulmg or the rulmg IS controlled 

by an error of law" Id (Cltzng Hznkle v Nat Cas Ins Co, 354 S C 92, 579 S E 2d 616 

(2003)) 

In the dISCUSSIOn whIch follows, RFT wIll show that the record IS deVOId of any eVIdence 

whIch dIrectly or mferentIally can support the tnal court's demal ofthe JNOV motIon and that 

the ruhng IS controlled by errors of law 

2 New TrIal MotIOn 

The standard to be apphed by an appellate court m revlewmg a tnal court's demal of a 

motIon for a new tnalls, WIth one exceptIOn, the same as the standard governmg the demal of a 

motIon for JNOV Thus, an order denymg a new tnal to RFT may only be reversed upon a 

findmg that the order IS "wholly unsupported by the eVIdence or the conclUSIOn reached was 

controlled by an error of law" Folkens v Hunt, 300 S C 251, 254-55, 387 S E 2d 265, 267 

(1990) An exceptIOn to the general rule Just stated eXIsts under the "thIrteenth Juror" doctnne 

whIch 
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entItles the tnal judge to SIt, m essence, as the thIrteenth 
Juror when he finds "the eVIdence does not JustIfy the 
verdIct," and then to grant a new tnal based solely "upon 
the facts" 

Norton v Norfolk Southern Reg Co, 350 S C 473, 478, 567 S E 2d 851, 854 (2002) (quoting 

Folkens, 300 SCat 254, 387 S E 2d at 267)) Thus, under the thIrteenth juror doctnne, a new 

tnal can be granted If the tnal Judge belIeves that the jUry's verdIct IS contrary to a 

preponderance of the eVIdence 350 SCat 482 & n 7,567 S E 2d at 856 & n 7 

RFT respectfully contends that m thIS case, the jury's verdIct was "wholly unsupported" 

by the facts and that, even If It were possIble to mferentIally establIsh matenal factual conflIcts 

(whIch It wasn't), the eVIdence weIghs overwhelmmgly m favor of RFT The tnal court 

therefore erred by not grantmg a new tnal on the malpractIce cause of actIOn 

3 Orders Grantmg DIrected VerdIcts 

RFT also requests the Court to reVIew orders of the tnal court whIch effectIvely granted 

dIrected verdIcts m favor of T &A on the Second, ThIrd, and Fourth Causes of ActIOn RFT 

belIeves that the tnal court's orders dIsposmg of those Causes of ActIOn were all controlled by 

errors of law Absent such errors, however, the Court wIll revIew "the eVIdence and the 

mferences that can reasonably be drawn therefrom m the lIght most favorable to the non-movmg 

party," and wIll reverse a lower court when the eVIdence reveals factual Issues 0 Leary-

Payne v R R HIlton Head II Inc, 371 S C 334, 347, 638 S E 2d 96, 100 (Ct App 2006) 

Thus, the Court wIll reverse an order dIrectmg a verdIct only when there IS no eVIdence to 

support the tnal court's rulmg that there were no factual dIsputes Id 

RFT belIeves that the orders grantmg dIrected verdIcts and mergmg causes of actIOn were 

all mfected by errors of law and that, m any event, It was ImpossIble to find that there were no 

dIsputes as to the facts based on the tnal record 
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B Statement of Facts Relatmg to ConflIct of Interest Issue 

RFT contracted to purchase Lot Nos 28 and 31 m a subdIvIsIOn known as Planters Row 

for a total purchase pnce for the two lots of $570,000 00 2 Planters Row was bemg developed by 

Lake Greenwood Developers, LLC ("LGD"), whIch was managed by WIllIam GIlbert 

("GIlbert") Mr GIlbert handled all of the negotIatIons between LGD and RFT,3 and It was he 

who selected T &A to close the transactIOn Pnor to the closmg, GIlbert had done busmess wIth 

Respondent Adams for over twenty years, and Adams and whIchever law firm he was wIth at the 

tIme had done most, If not all, of the many closmgs m whIch GIlbert had been mvolved 4 In fact, 

T&A performed the vast maJonty of closmgs m Planters Row, as well as a number of loan 

closmgs for LGD 5 

The closmg WhICh T &A performed was a very complIcated one In fact, Respondent 

Adams charactenzed It as a "very rare" transactIOn 6 Not only were T &A charged wIth the 

preparatIOn of the deed, HUD-1, and other normal closmg documents, they prepared a second 

mortgage granted by LGD to RFT on 21 other 10ts,7 a mortgage subordmatIOn agreement,8 and 

other forms to be sIgned by RFT m order to release lots from ItS second mortgage as they were 

sold 9 T&A were reqmred at the closmg to explam to RFT's manager, DavId Roatch ("Roatch"), 

2 HUD 1 Settlement Statement PX 11 R P 734 

3 GIlbert testImony R p 345 hne 10 - P 346 hne 13 

4 R P 346 hnes 14 20 R P 348 hnes 5 11 

SId 

6 Adams testImony, R p 606 Irues 8 11 

7 R P 613, hnes 8 16 

8 PX 8 R p 725 

9 R p 623 hnes 1 8 
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how the second mortgage operated m conjunctIon wIth the mortgage subordmatIOn agreement 

and the lot release forms WhICh had been sIgned lOIn addItIon, the actual contracts WhICh were 

bemg sIgned were umque m that they provIded for a separate buy-back agreement WhICh gave 

LGD the nght to re-purchase the lots under certam CIrcumstances, and WhICh gave RFT the nght 

to reqUIre LGD to re-purchase the lots after the first year or after the second year, at RFT's 

electIOn, at pnces WhICh greatly exceeded the ongmal purchase pnces 11 Dunng the closmg, It 

became necessary for RFT and LGD to renegotIate the buy-back agreement, and Respondent 

Adams was present for those negotIatIOns 12 

Further complIcatmg T&A's dutIes at thIS closmg was the fact that, unbeknownst to RFT, 

LGD dId not then own the two lots WhICh It had contracted to sell 13 Those lots were owned by 

thIrd partIes, the Gnmshaws and the Robertsons, who had purchased the lots 18 months earlIer 

subject to buy-back agreements 14 When they elected to exerCIse theIr buy-backs, LGD was 

finanCially unable to perform 15 In order to aSSIst LGD m sellIng the lots to RFT, T&A 

orgamzed a "flIP transactIon,,,16 pursuant to WhIch LGD's purchases from Gnmshaw and 

Robertson were closed sImultaneously WIth the sale of the same lots to RFT The SImultaneous 

10 In addItIon Adams adVIsed Roatch that the mortgage subordInatIon was no bIg deal and to go ahead and SIgn It 
Roatch TestImony, R App (AppendIX to Record on Appeal) p 9 hnes 7 10 

11 Buy back Agreement PX 7 R P 723 

12 Adams testImony R p 622 hnes 21 25 

13 Roatch testImony R App P 3 hnes 4 14 P 10 hnes 16 25 Gnmshaw deed PX 35 R P 745 Robertson deed 
PX 42 R P 756 W GIlbert testImony R p 362 lIne 25 p 363 hne 4 

14 Gnmshaw Buy Back PX 36 R P 749 Robertson Buy Back PX 43 R P 766 

15 W GIlbert testImony R App p 15 hnes 2 6 

16 AccordIng to the Supreme Court a flIp transactIon [IS one] where proceeds from the second transactIOn are 
used to fund the InItIal transactIOn In re Barbare 360 S C 560 567 68, 602 S E 2d 382 385 86 (2004) 
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closmgs17 were necessary to allow LGD to use RFT's $570,00000 m order to re-purchase the 

lots from the owners, thereby enablmg LGD to deed the lots to RFT 18 None of these facts 

relatmg to the sImultaneous closmgs, the "flIP" transactIOn, or uses of RFT's funds were 

dIsclosed to RFT 19 

Because of how the closmg was structured, T &A necessanly knew that the closmg 

effectively substituted RFT for the Gnmshaws and Robertsons m buy-back oblIgatIOns on whIch 

LGD had already once defaulted Thus, T &A were aware that the closmg created a sItuatIOn m 

WhIch RFT and LGD potentially, If not probably, would be m conflIct WIth each other 

When the closmg dId take place, the sole commUnICatIOn between T &A and RFT whIch 

mentioned the word "conflIct" was the Attorney RepresentatIOn DIsclosure form ("ARD"/o 

whIch Mr Roatch was reqUIred to SIgn on behalf of RFT m order for the c10smg to proceed 

WhIle the ARD dId use the word "conflIct" tWIce, It never used the term "conflIct of mterest," 

nor could It have pOSSIbly been read as an acknowledgement by RFT that any conflIct of mterest 

to whIch T&A may have been subject was Waived Thus, by statmg that "should a controversy 

anse between the Buyer and the Seller dunng or after closmg ," the ARD dId not address 

attorney conflzcts of mterest and reflected a clear ImplIcatIOn that no controversy (and, thus, no 

conflIct) then eXIsted SImIlarly, language m the ARD whIch states that T &A "WIll WIthdraw 

from representmg both the Seller and the Purchaser If any actual conflIct anses between the 

partIes " agam referred only to party conflIcts and not to attorney conflIcts and ImplIed that 

no conflIct eXIsted on the closmg date Fmally, the ARD stated that the partIes "acknowledge 

17 Compare dates on RFT HUD 1 PX 11 R P 734 and on Gnmshaw HUD 1 PX 38, R P 753 

18 W GIlbert testImony R App P 15 hnes 2 17 

19 Roatch testImony R App P 10 hne 20 - P 11 hne 11 

20 PX 9 R P 731 
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that there IS no conflIct" ThIS acknowledgement, of course, does not reflect whIch type of 

conflIct - party or attorney - was referred to, and necessanly assumed that a non-lawyer 

would be able to recognIze a lawyer s conflIct of mterest wIthout gUIdance or explanatIOn from 

the lawyer 

Respondent Adams, on the other hand, testified that he dId not adVIse Mr Roatch about 

conflIcts because, m Adams' VIew, there were none 21 Thus, Adams never took the tIme to 

explam to Mr Roatch what an attorneys' conflIct was nor to explam the potentIal effects of a 

conflIct upon an attorney's loyalty, upon confidentIahty, upon the attorney-chent pnvilege, or 

upon the lawyer's mdependent personal Judgment m behalf of each chent at the closmg 22 

Depnved of any meanmgful mformatIOn about the eXIstence of a potentIal conflIct or about the 

effects whIch a conflIct can have upon the lawyer's representatIOn of the chent, there was no 

possIble way for Mr Roatch to have waived or consented to Respondent's conflIct m behalf of 

RFT And whIle Mr Roatch may have acknowledged m the ARD that he was unaware of any 

conflIct between RFT and LGD, he clearly dId not acknowledge that T&A were not subject to a 

conflIct of mterest by VIrtue of theIr representatlon of both partIes dunng a complIcated, non­

garden-vanety closmg Thus, undIsputed facts m thIS case establIsh that T &A were subject to a 

conflIct of mterest by vIrtue of theIr dual representatIon of RFT and LGD at the closmg, that thIs 

conflIct of mterest was never dIsclosed, and that It was not consented to 

As RFT argues below, these facts entItled It as a matter of law to JNOV or a new tnal on 

the Issue of whether T &A engaged m malpractIce by representmg both RFT and LGD whIle 

subject to a conflIct ofmterest 

21 Adams testImony, R p 603 lmes 17 20 

22 R P 604 hnes 10 17 The ARD contams no explanatIOns of any nature See PX 9 R P 731 
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C T &A Engaged m MalpractIce by 
Representmg Both RFT and LGD at the Closmg 
While SubJect to an Unwalvable Conflict of Interest 

RFT submIts that T &A could not have ethIcally represented both LGD and It at the 

closmg because T &A were subject to an unwalvable conflIct of mterest and because, even 

assummg the conflIct could have been waived, It was neIther dIsclosed nor consented to 

1 T &A Had a ConflIct of Interest 

In State v Buyer s Service Co Inc, 292 S C 426, 432, 357 S E 2d 15, 18 (1987), the 

South Carolma Supreme Court recogmzed that conflIcts of mterest are "mherent" m real estate 

closmgs because "the adverse mterests m real estate transactIOns make It extremely dIfficult for 

the attorney to mamtam a proper profeSSIOnal posture toward each party" SImIlarly, the Court of 

Appeals quoted approvmgly from S C Bar EthICS AdVIsory OpmIOn No 94-08 for the 

proposItIOn that "It IS clear that m real estate transactIOns the Purchaser, Seller, and Lender often 

have competmg, If not dIrectly conflIctmg, mterests" McNair v RaznsJord, 330 S C 332, 345, 

499 S E 2d 488, 495 (Ct App 1998) These pronouncements do no more than to state the 

ObVIOUS 

South Carolma courts are not the only ones to recogmze that a conflIct of mterest IS 

mherent m a real estate closmg where the attorney represents both partIes See, e g State Bar of 

Anzona v Anz Land Tztle & Trust Co, 366 P 2d 1, after reheanng, 371 P 2d 1020 (Anz 1962), 

cIted by the Court m Buyer s Service, Crest Investment Trust Inc v Comstock, 327 A 2d 891, 

905 (Md App 1974), In re Camp, 40 N J 588,194 A 2d 236,239-41 (1963) As explamed m the 

latter case 

Smce respondent represented both buyer and seller, a 
conflIct of mterest as defined by Canon 6 Immediately 
appeared Even wlthm the hmlted area of marketable tltle, 
a SItuatIOn may eXIst whIch casts doubt on the advlsablhty 
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of acceptmg tItle The buyer's attorney would be under a 
duty to request the seller to correct the sItuatIOn, whereas 
the seller mIght properly contend that the tItle was 
marketable, notwithstandmg the buyer's assertIOn It 
would certamly be most dIfficult for one attorney under 
such CIrcumstances to represent both clIents "wIth 
undIvIded loyalty" 

194 A 2d at 239-40 The same court also noted that 

"(A) clandestme conflIct of mterest eXIsts when an attorney 
employed by a seller prepares all legal mstruments, 
certIfies and closes tItle, wIthout advlSlng the purchaser 
fully of the relatIOnshIp whIch eXIsts, and that hIS mterests 
mIght be better protected by hIS engagement of mdependent 
counsel" 

Id at 240 (quotmg New Jersey EthICS AdvISOry OpmIOn No 7,86 N J L J 405 (1963)) Fmally, 

the South Carolma Court of Appeals also explIcItly recogmzed m the McNaIr case that a closmg 

attorney IS subject to a conflIct of mterest m representmg both buyer and seller 

In thIS case, T &A dId not explam m the TItle OpmIOn Letter that m order for good tItle to 

be conveyed, mortgages on each of the propertIes needed to be satIsfied, and the letter dId not 

call attentIOn to the eXIstence of those mortgages 23 In addItIon, RFT's buy-back agreement gave 

LGD the optIOn to repurchase the propertIes under certam circumstances,24 and that optIOn 

constItuted a cloud on the tItle 25 The presence and effect of the optIOn were also not dIsclosed m 

the tItle opmIOn letter As a result, there was a potentIal dIspute between RFT and LGD whIch 

should have been dIsclosed and explamed, but was not 

23 PX 10 R P 732 

24 Adams testImony, R p 614, hnes 1 11 

25Maupm v Hunn 678 S W 2d 180 182 (Tex App 1984) (' optIOn agreement created cloud on plamtIff's tItle') 
Kile v Int I Truck & Eng Corp 399 F Supp 2d 829 833 34 (M D Tenn 2005) ( optIOn hampered property s 
marketabIlIty ) 
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RFT therefore submIts that under the above authorItIes and reasomng, T &A were subject 

to a conflIct of mterest as a matter of law In addItIOn, Piamtiffs expert, John Freeman, also 

uneqUivocally confirmed the presence of the conflIct 26 The only real Issue was as to whether 

T &A commItted malpractIce by contmumg to represent the RFT notwithstandmg the conflIct 

2 T &A's ConflIct of Interest 
Was Not Walvable 

Where, as m thIS case, a lawyer IS subject to a "concurrent" conflIct of mterest,27 she may 

not undertake concurrent representatIOn of two or more clIents unless she reasonably belIeves 

that she wIll be able to proVIde competent and dIlIgent representatIOn to each affected clIent 

RPC 1 7(b)(1) The questIOn becomes one of determmmg how to assess whether the lawyer 

could reasonably belIeve that the conflIct of mterest WIll not affect her abIlIty to proVIde proper 

unbIased representatIOn to each clIent The courts of South Carolma have not yet artIculated a 

test for makmg thIS determmatIOn The Court of SpeCIal Appeals of Maryland, however, 

accepted a defimtIOn of unwaIvable conflICt as one "whIch a dlSlnterested lawyer would adVIse a 

clIent not to Waive" FazrJax SavIngs F S B v WeInberg and Green, 112 Md App 587,637,685 

A 2d 1189, 1213 (Ct Spec App 1996) (CItatIOn omItted) The court further mstructed that "the 

hypothetIcal dlSlnterested lawyer must use an objectIve test and not base hIS or her deCISIOn on 

hIS subjectIve belIef as to the fairness of a partIcular lawyer" 112 Md App at 637, 685 A 2d at 

1214 The same court later quoted the followmg language WIth approval 

'" [W]hen a dIsmterested lawyer would conclude 
that the clIent should not agree to the representatIOn 
under the CIrcumstances, the lawyer mvolved 

26 Freeman testImony R p 469 lIne 16 p 475 lIne 17 

27 A concurrent conflIct of Interest eXIsts If there IS a slgmficant rIsk that the representatIOn of one or more 
clIents wIll be materIally lImIted by the lawyer s responsIbIlItIes to another clIent Rule 407 SCACR, Rule of 
ProfeSSIOnal Conduct I 7(a)(2) (hereInafter referred to as RPC _ ) 
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cannot properly ask for such agreement or provIde 
representatIOn on the basIs of the clIent's consent '" 

Klupt v Krongard, 126 Md App 179, 210, 728 A 2d 727, 742 (Ct Spec App 1999) (cItatIOn 

omItted), see, also, RPC 1 7(b), cmt [12] (also recogmzmg that "some conflIcts are 

nonconsentable, meanmg that the lawyer mvolved cannot properly ask for such agreement or 

provIde representatIOn based on the clIent's consent ") 

RFT submIts that under the CIrcumstances of thIS case, no dlSlnterested lawyer could have 

possIbly concluded that RFT should have agreed to the dual representatIOn As wIll be dIscussed 

m more detaIl below, every lawyer IS subject to a stnct duty to dIsclose to her clIents all matenal 

mformatIOn regardmg the subject of the representatIOn Both before and durmg the closmg, 

T&A were aware ofLGD's finanCIal problems that led to the neceSSIty for employmg the "flIP" 

transactIOn 28 RFT submIts that smce such mformatIOn would unquestlonably have been matenal 

to ItS declSlon to proceed WIth the closmg, T &A owed a duty to RFT, as a matter of law, to 

dIsclose the flIP transactIOn and the reasons for ItS use T &A also should have dIsclosed that they 

had a long-standmg busmess relatIOnshIp WIth GIlbert 29 On the other hand, because the 

dIsclosure of such mformatIOn would have undoubtedly kIlled the deal, T &A had a duty to LGD 

not to dIsclose the mformatIOn, thereby creatmg an unwaIvable conflIct 

RFT therefore submIts that no dIsmterested lawyer could pOSSIbly have recommended to 

RFT that It consent to or waIve T&A's conflIct of mterest, thereby confirmmg that the conflIct 

was not waIvable That bemg the case, T &A commItted malpractlce by askmg RFT to consent 

28 Adams awareness ofLGD s finanCIal problems IS dIscussed In detaIl below at pages 16 21 

29 See McNair 330 Seat 348 499 S E 2d at 496 (explaInIng that a lawyer who has represented one or more 
clIents for a long perIod of tIme mIght have dIfficulty beIng ImpartIal between that chent and one to whom the 
lawyer has only been recently Introduced ) W GIlbert TestImony R p 346 lIne 20 - P 373 lIne 11 
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to the conflIct, by faIlmg to advIse RFT to obtam separate counsel/o and by representmg RFT 

whIle they were subject to the conflIct of mterest Matter of Harper, 326 S C 186, 193,485 

S E 2d 380 (1997) (attorneys have a duty to "take every possIble precautIOn to ensure that chents 

are fully aware of the need for mdependent and ObjectIve advIce") The tnal court therefore 

erred by not grantmg JNOV to RFT on that Issue 

3 T &A Faded to Disclose the Conflict 

The law IS also clear on the pomt that before an attorney may lawfully represent both 

buyer and seller m a real estate closmg, he must make full dIsclosure of the conflIct to both 

partIes, to mclude "the ImphcatIOns of common representatIOn and the advantages and nsks 

mvolved" McNmr v Ramsford, 330 S C 332, 344,499 S E 2d 488, 494 (Ct App 1998), accord 

Bankers Trust of South Carolma v Bruce, 283 S C 408, 419, 323 S E 2d 523 (Ct App 1984) 

(requmng "full dIsclosure of the possIble effect of such representatIOn on the exerCIse of the 

lawyer's mdependent profeSSIOnal Judgment m behalf of each chent "), Rule of ProfeSSIOnal 

Conduct 1 7, Cmt [16] ("possIble effects [of dual representatIOn] on loyalty, confidentlahty and 

the attorney-chent pnvIlege") The concept that a conflict along WIth all potentIal effects and 

nsks must be fully dIsclosed IS not a new one to the law As the Supreme Court of New Jersey 

explamed almost one-half a century ago 

Full dIsclosure reqUires the attorney not only to mform the 
prospective chent of the attorney's relatIOnshIp to the 
seller, but also to explam m detaIl the pItfalls that may anse 
m the course of the transactIOn WhICh would make It 
deSIrable that the buyer have mdependent counsel The full 
sIgmficance of the representatIOn of conflIctmg mterests 
should be dIsclosed to the chent so that he may make an 
mtelhgent deCISIOn before gIvmg hIS consent 

30 Freeman testImony R p 482 Ime 3 - P 483 Ime 23 
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In re Camp, 194 A 2d at 240 In hIS testlmony, Respondent Adams admItted that he never 

dIsclosed any conflIct of mterest to Mr Roatch because, accordmg to hIm, he dId not thmk there 

was one ThIS testlmony IS uncontradIcted by any other eVIdence or mferences that may be 

drawn from the tnal record 

T &A attempted to prove that the ARD form was all that was needed m the way of 

dIsclosure However, as explamed above, there IS not a smgle word m that form whIch can be 

read as statmg that T&A had a conflIct In fact, the form spoke only ofT&A's duty to wIthdraw 

from representmg both partIes "were a dIspute to anse", and thereby mferred that there was no 

conflIct Moreover, Mr Roatch was reqUIred to SIgn the ARD as an acknowledgment that there 

was no conflIct 31 

In fact, the term "conflIct of mterest" appeared nowhere m the entire document WhIle It 

does mentIOn conflIcts between the partles, It says nothmg about whether or not T &A had a 

conflIct of mterest as a result of theIr representatIOn of both partIes Thus, It IS mdisputable that 

no conflIct of mterest was dIsclosed and, thus, that potential nsks and adverse effects of a 

conflIct were not dIscussed A Jury could not ratIOnally have reached any other conclUSIOn 

4 PlamtIffNever ValIdly Consented to 
the Dual RepresentatIOn 

Under the verSIOn of RPC 1 7 whIch was m effect when PlamtIff purchased ItS 

mvestment m Planters Row, a lawyer could undertake dual representatIOn only If "each affected 

chent gIves mformed consent confirmed m wntmg" RPC 1 7(b)(4) (emphasIs added) And as 

explamed by the Court of Appeals 

31 How could a non lawyer possibly know that a lawyer had no conflict of mterest? Indeed [a] chent IS not 
responsible for recogmzmg the conflict In re SRC Holdmgs Corp 364 B R 1 4748 (D Mmne 2007) (cltmg 
ManOlr Electroalloys Corp v Amalloy Corp 711 F Supp 188 195 (D N J 1989)) 

16 



each chent must consent to the representatIOn after full 
dIsclosure of the possIble effect of such representatIOn on 
the exerCIse of the lawyer's mdependent profeSSIOnal 
Judgment m behalf of each chent The consent obtamed 
from each chent after full dIsclosure of the possIble effect 
of multIple representatIOn must be an mformed consent 

Bankers Trust o/South Carolma v Bruce, 283 SCat 419,323 S E 2d at 530 (Ct App 1984) 

Informed consent, m turn, reqUIres dIsclosure by the lawyer to the chent of all of the potentIal 

nsks and ImphcatIOns of the representatIOn Although South Carolma appellate courts have not 

addressed exactly what IS subsumed by the phrase "mformed consent", many other courts have 

Thus, It has been recogmzed that the lawyer 

must explam to [the chents] the nature of the conflIct of 
mterest m such detaIl so that they can understand the 
reasons why It may be deSIrable for each to have 
mdependent counsel 

Image Tech Servs I Inc v Eastman Kodak Co , 820 F Supp 1212, 1216-17 (N D Cal 1993), 

accord Unified Sewerage Agency Etc v Jelco Inc, 646 F 2d 1359, 1345-46 (9th Clf 1981), In 

re SRC Holdmg Corp, 364 B R 1,47-48 (D Mmne 2007), Flonda Insurance Guaranty Ass n, 

Inc v Corey Canada Inc, 749 F Supp 255, 259 (S D Fla 1990) As well, the "lawyer bears 

the duty to recogmze the legal sIgmficance of hIS or her actIOns m entenng a conflIcted SItuatIOn 

and fully share that legal sIgmficance WIth chents " SRC Holdmg CorporatIOn, 364 BRat 48 

Respondent's contentIOn that the ARD fully satIsfied theIr dIsclosure oblIgatIOns IS 

fnvolous Indeed, It IS SImply not pOSSIble to mfer from Mr Roatch's acknowledgment that 

there was no conflIct between RFT and LGD that Roatch was also acknowledgmg that T &A dId 

not have any actual or potentIal conflIct Knowmg nothmg of T&A' relatIOnshIp WIth LGD or 

all of the legal ramIficatIOns of the document he was about to SIgn, Mr Roatch could not 

pOSSIbly have known If Defendants had a conflIct of mterest or If a conflIct potentIally could 
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anse A fortIOri, he could not have consented to that whIch had not been dIsclosed to hIm and 

about whIch he knew nothmg ThIS IS another conclusIOn that a ratIOnal, unbiased JUry would 

have had to have reached 

D RFT Suffered Losses WhIch Were ProxImately Caused 
By T&A's Undertakmg Dual RepresentatIOn WhIle 
Sublect to a ConflIct 

By representmg RFT and LGD at the closmg T &A placed themselves m a posItIOn m 

whICh they could not make dIsclosures of matenal facts to RFT whIch, as explamed below, they 

were under a duty to make, wIthout damagmg the mterests of LGD TheIr knowledge and theIr 

duty of dIsclosure dIctated that they dechne to represent RFT, but they dId not do so Instead, 

they remamed m the case and assIsted LGD, to RFT's detnment, by orchestratmg the unethICal 

I 
"flIp transactIOn" Had T &A respected theIr conflIct of mterest and resIgned, RFT would have 

been m a posItIOn to hIre separate counsel and thereby to ferret out the details of the flIP 

transactIOn and the eXIstence of certam matenal facts whIch would have counseled agamst gomg 

forward wIth the lot purchases Thus vIewed, T&A' Ignonng of the conflIct and proceedmg wIth 

dual representatIOn was a sme qua non to consummatIon of a closmg whIch resulted m a loss to 

Piamtiff m excess of $400,000 00 

II T&A COMMITTED MALPRACTICE AS A MATTER OF LAW 
BY FAILING TO DISCLOSE MATERIAL INFORMATION TO RFT, 
BY PROVIDING FALSE AND MISLEADING DOCUMENTATION TO 
RFT, AND BY CLOSING A DECEPTIVE FLIP TRANSACTION (Issue II) 

It IS RFT's pOSItIOn that the tnal court should have granted a dIrected verdIct or JNOV m 

ItS favor on RFT's claim that T &A commItted malpractIce by faIlmg to dIsclose matenal 

mformatIOn to RFT, by creatmg and dlssemmatmg false and mlsleadmg documents relatmg to 

the closmg, and by structunng the closmg m the form of a "flIP" transactIOn, a form whIch the 
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Supreme Court has recognIzed as bemg unlawful As the followmg Statement of Facts wIll 

show, these wrongful acts were proved by eVIdence whIch IS uncontradIcted 

A Statement of Facts Relatmg to T&A's Nondisclosures, False and 
Mlsleadmg Documents, and Employment of a FlIp TransactIOn 

In early 2006, nearly one year after begmmng operatIons, LGD found Itself m dIre need 

of workmg capItal because It dId not have suffiCIent fundmg to complete subdIVISIOn 

mfrastructure and amemtIes 32 After mitIal sales m 2005 to frIends and relatIves of LGD's 

management and owners, there were few, If any, sales of lots m Planters Row untIl 2006 In 

order to stImulate sales, LGD concocted a scheme wherem certam lots would be lIsted for sale 

for $235,00000 33 In order to stImulate mterest at that pnce, however, GIlbert and LGD were 

forced to proVIde other mcentIves 34 Thus, LGD mformed prospectIve purchasers that If they 

purchased one of the lots, they would receIve a 10% dISCOunt from the developer, makmg the 

actual net sales pnce $211,500 00, all of whIch could be financed WIth no down payment 35 

Lenders would be mformed that the contract pnce was $235,00000, however 36 The final loan 

amount would be $211,500 00, whIch LGD would then accept m full payment for the lot 37 By 

means of thIS tnck, LGD was able to offer and to proVIde 100% financmg to purchasers WIthout 

alertmg lenders who had proVIded financmg under the mIstaken belIef that the loan-to-value ratIO 

was 90%, not 100% 

32 W GIlbert TestImony R p 349 lme 17 p 350 lme 6 

33 Id at p 348 hne 23 p 349 hne 8 

35 EmaIl from W GIlbert to Elame Lester dated 3/9/06, PX 63 R P 782 

37 S Gllbert TestImony R p 296 hnes 7 24 dlscussmg PX 63 
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As reflected by emmls whIch they receIved from Gilbert and hIs son, T &A were fully 

aware of LGD's deceptive tactics 38 In fact, T &A's aSSIstance was necessary m order to make 

the scheme work Thus, T &A prepared HUD-l Settlement Statements whIch falsely showed the 

contract pnce to be the $235,00000 hstmg pnce, mstead of the actual $211,50000 net sales 

pnce 39 In addItion, T &A prepared affidavIts of conslderatlOn whIch were filed along WIth deeds 

to the lots and falsely reflected cash conslderatlOn of $235,000 00 40 

The deceptiVe provlslOn of 100% financmg was not enough, by Itself, to stimulate sales 

m Planters Row As a result, as a further mcentIve, LGD offered to make such sales subject to 

buy-back agreements whereby, after one year, a purchaser could reqmre LGD to repurchase her 

lot for $250,000 00, thereby provldmg her WIth a $38,500 00, or 18%, profit on the actual sellmg 

pnce of$211,500 00 41 Agam, T&A had been made fully aware of the buy-back program 

~ 

In the early part of 2006, LGD's 100% financmg and "guaranteed" buy-back program 

resulted mJonly SIX (6) addItional sales of lots m Planters Row,42 most of whIch were closed by 

T &A Other than these SIX sales, there were VIrtually no other lot sales dunng the remamder of 

2006 and mto early 2007 43 It was at thIS time that GIlbert's scheme started to umavel 

38 Adams TestImony R p 619 lme 18 p 621 lme 20 discussmg PX 63 R P 782 

39 Jd P 617 lIne 4 - p 619 lme 17 

41E g Gnmshaw Buy Back PX 36 R P 749 Robertson Buy Back PX 43 R P 766 

42W GIlbert TestImony R p 347 lIne 14 p 348 lme 16 discussmg an emaIl dated Apnl 17 2007 to Courtney 
Furman PX 27, R P 738 

43Courtney Furman testIfied that he dId not belIeve that LGD had any sales m2007 R p 338, lme 21 - p 349 lme 
1 In addItIon m an emaIl from W GIlbert to Furman dated Apnl 17 2007 GIlbert states that there were SIX buy 
back lots m 2006 R p 368 lmes 7 12 discussmg PX 27, R P 738 
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Three of the SIX purchasers elected to exerCIse theIr buy-backs 44 LGD dId manage to 

perform under one of the buy-back agreements, but was unable to perform the other two, whIch 

related to the sales to Gnmshaw and Robertson of Lot Nos 28 and 31 m Planters Row 45 Those 

were the same lots ultImately sold to Plamtlff at the closmg orchestrated by T &A 

Closmgs were scheduled for LGD's repurchases of Lots 28 and 31, and T&A were 

chosen by GIlbert to perform those closmgs When LGD proved unable to perform the buy-

backs,46 the closmgs were postponed In order to aVOId bemg sued by Gnmshaw and Robertson, 

LGD was forced to enter mto extensIOn agreements wIth them 47 The Gnmshaw extensIOn 

provIded that m the event LGD dId not repurchase the Gnmshaw lot by October 30, 2007, LGD 

would suffer a $25,00000 penalty agamst the re-purchase pnce The Robertson extensIOn 

sImIlarly provIded that If LGD dId not repurchase the Robertson lot by November 14, 2007, 

LGD would be reqUIred to pay Robertson an addItIOnal SIX month's finance charge By the tIme 

of the closmg of RFT' s purchase of Lots 28 and 31, T &A were fully aware of why the closmgs 

of the Gnmshaw and Robertson re-purchases were cancelled back m the spnng, of the extensIOn 

agreements, of the deadlmes, and of the penaltIes for LGD's non-performance 48 

44GIlbert testImony R p 368 lmes 7 16 

45GIlbert testImony, R p 380, lIne 7 - P 382, lIne 1, dISCUSSIng PX 37 R P 750, P 385 lIne 15 - P 388, lIne 19 
dISCUSSIng PX 44 R P 767 

46 Funnan testImony, R p 331 lIne 2 - P 332 lIne 4 

47 Gnmshaw ExtenSIOn Agreement PX 37 R P 750 Robertson ExtenSIOn Agreement PX 44 at p 3 ~9(a) R p 
767 

48Adams eIther dIrectly or through hIS paralegal had receIved a letter and emaIls adVISIng hIm that If the buy back s 
were not satIsfied by the deadlInes set forth In the extensIon agreements LGD would Incur substantIal monetary 
penaltIes and that LGD could not meet the deadlInes wIthout RFT s money PX 17 R P 736 GIlbert testImony R 
p 364 lInes 15 24, PX 18 R P 737, GIlbert testImony R p 365 lme 25 - P 366 lme 12 
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By August 2007, the financIal pIcture for LGD was worsenmg A fourth lot purchaser, 

the Carrs, elected to exerCIse theIr buy-back agreement 49 Agam wIthout the funds to perform, 

LGD was reqUIred to borrow $225,000 00 m order to repay the Carrs T &A closed both the loan 

from the bank to LGD and the repurchase by LGD of the Carrs' lot 50 So, LGD's pOSItIon m the 

autumn of 2007 was that It was out of cash and facmg deadhnes on the Robertson and Gnmshaw 

buy-backs 

Unfortunately for RFT, It was at about thIS tIme that Mr Roatch began to senously 

consIder mvestmg m Planters Row Havmg no reason to beheve that Planters Row or LGD were 

m any trouble,5! Mr Roatch began dISCUSSIOns WIth a sales agent, Jan Bradshaw, and GIlbert 

regardmg such an mvestment 52 After several weeks, It was agreed that RFT would purchase 

lots 28 and 31 from LGD at agreed purchase pnces of $290,000 00 for Lot 2853 and $280,000 00 

for Lot 31 54 In addItIon, RFT receIved a buy-back agreement pursuant to whIch It could reqUIre 

LGD to repurchase the lots for $640,000 00 after one year and for $700,000 00 after two years 55 

RFT was to receIve one $40,00000 "mterest" payment at closmg, and another one at the end of 

the first year Fmally, RFT was to receIve a second mortgage on 21 other lots owned by LGD m 

order to secure LGD's performance of the buy-back 56 LGD and Bradshaw charactenzed the 

49 Adams testImony R p 615 hne 12 - P 616 hne 5 GIlbert testImony, R p 363, hnes 5 10 

50 Adams testImony R p 615 hne 16 - P 616 hne 5 

51 Roatch testImony, R App P 4 lmes 16 20 P 6 hnes 24 

52 Id P 204 hne 16 - P 210 hne 8 R App P 2 

53 Contract of Sale dated September 25 2007 PX 5 R P 711 

54 Contract of Sale dated September 25 2007 PX 6 R P 717 

55 PX 7 R P 723 

56 Jd 

22 



deal offered to Mr Roatch as one wIth httle nsk and "guaranteed" buy-backs and wIth an 

exceptIOnal return on RFT's mvestment 57 

After several commUnICatIOns between T &A and others m whIch the Importance of the 

October 30, 2007, deadhne was stressed, a closmg was scheduled for that day at T&A's office 

Agam, T &A served as closmg attorneys 

The closmg dId take place on October 30,2007, as scheduled Mr Roatch was unaware 

that any other transactIOns were dependent upon RFT's closmg on Lots 28 and 31 58 He was not 

told that RFT's funds would be used to satIsfy the Robertson and Gnmshaw buy-backs,59 nor 

was he mformed of the finanCial problems bemg expenenced by LGD 60 Nothmg m the record 

mdlcates that T &A mformed hIm of the extenSIve busmess dealmgs they had had m the past wIth 

GIlbert and LGD Indeed, other than at vanous CIVIC events, Mr Roatch had never even seen 

Adams pnor to the closmg Roatch testimony, R p 225, lmes 15-20 

T&A's orchestratIOn of the closmg was masterful They held a SIgned deed from 

Gnmshaw conveymg the property to LGD,61 and they arranged to obtam a SIgned deed from 

Robertson on the day of RFT' s closmg 62 Mr Roatch presented a cashIers check m the amount 

of $570,000 00 at the closmg,63 WhICh T&A depOSIted m theIr escrow account 64 They then 

57 EmaIl from Bradshaw to Roatch dated September 21, 2007 PX 3 R P 703 Bradshaw to Roatch emaIl dated 
September 26 2007 PX 4 R P 705 

58 Roatch testImony, R App P 10 hne 16 - P 11 hne 11 

59 Roatch testIfied that he dId not become aware of the Gnmshaw and Robertson closmgs untIl August 7 2008 R P 
264, hnes 15 24 R App p 12 hne 20 - p 13 lme 1 Adams testImony R p 610 lmes 6 11 

60 Roatch TestImony R App P 4 hnes 5 20 

61 See Gnmshaw deed dated 3129106 PX 35 R pp 745 48 Adams testImony R p 581 hnes 824 

62 See Robertson deed dated 4114/06 PX 42 R pp 76265 Adams testImony R p 581 hne 25 - P 582 hne 4 

63 Lester testImony R p 428 lmes 14 20 
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dIsbursed $250,00000 to Gnmshaw and hIS lender65 and $250,00000 to Robertson and hIS 

lender 66 The HUD-1 WhICh T&A prepared for RFT, however, showed the entIre proceeds of the 

check gomg to LGD, mstead of showmg that Gnmshaw and Robertson were gettmg $500,000 00 

of the $570,00000 67 SImIlarly, the Gnmshaw and Robertson HUD-1 's both falsely reflected 

that the buy-back momes were commg from LGD 68 ThIS "flIP transactIOn" was effectIvely 

concealed by the false HUD-1 's 

Mr Roatch testIfied very clearly that If he had known of LGD's financial hIStOry and 

problems, of LGD's msolvency and resultmg mabIhty to perfonn the Gnmshaw and Robertson 

buy-backs,69 ofT&A' use ofRFT's funds m order to cure LGD's defaults on those buy-backs,7o 

or of T &A' orchestratIOn of a "flIP transactIOn" as part of theIr efforts on behalf of LGD, he 

certamly would not have completed the purchases of Lots 28 and 31 71 Expert testImony 

reflected that, the lots were worth a total of only $109,500 00 on the date of tnal 72 Mr Roatch 

valued the lots at only $25,00000 each based on a foreclosure sale R App p 14, hnes 1-8 

64 Id 

65 Gnmshaw HUD 1 PX 38 R P 753 Adams testlmony R p 598 hnes 3 14 

66 Adams testlmony R p 622 hnes 2-20 

67 RFT HUD 1 PX 11, R P 734 

68 See fn 59 60 supra 

69 Roatch testlmony R App P 4 Imes 5 20 

7° Id P 231 Ime 23 -p 232 hne 6 

71Id P 232 hnes 7 14 P 232 hne 22 - P 233 lme 22 

72 Report of Martm and AssocIates at PX 72 at p 38 R P 786 
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B T&A VIOlated their Duty to Truthfully Disclose 
Material Facts 

The authontIes dIscussed m thIS sectIOn stand for two elementary legal pnncipies (1) that 

a lawyer IS subject to a duty to hIS chent to make a full and complete dIsclosure of all matenal 

mformatIOn relatmg to the subject of the representatIOn and (2) that an mcomplete or partIal 

dIsclosure does not satIsfy the duty of full dIsclosure, nor does It create any duty of due dIhgence 

on the part of the chent 

1 The Duty of Full Disclosure 

Legal analysIs ofT&A's duty of dIsclosure begms wIth recogmtIOn of the fact that 

[t]he relatIOnshIp between an attorney and a chent IS hIghly 
fiduCIary m ItS nature and of a very dehberate, exactmg and 
confidentIal character, requmng a hIgh degree of fidehty 
and good faith 

Elhs v DaVIdson, 358 S C 509, 521, 595 S E 2d 817, 823 (Ct App 2004) (emphasIs added) 

Once a fidUCiary relatIOnshIp has been estabhshed, all mformatIon WhICh IS sIgmficant and 

matenal must be dIsclosed Moore V Moore, 360 S C 241, 251, 599 S E 2d 467, 472 (2004) 

Thus, as a fidUCiary, a lawyer IS subject to "a duty of full dIsclosure of all matenal facts known 

to [her] that mIght affect [the chent's] nghts" Montgomery V Kennedy, 669 S W 2d 309, 313 

(Tex 1984) The great breadth of a lawyer's duty of dIsclosure was made clear by the Supreme 

Court m the followmg words 

In VIew of the trust placed m attorneys by then chents and 
attorneys' often supenor expertIse m comphcated financIal 
matters, attorneys must take every pOSSIble precautlOn to 
ensure that cbents are fully aware of the nsks mherent m a 
proposed transactlOn and of the need for mdependent and 
objectIve adVIce 

Matter of Harper, 326 SCat 193,485 S E 2d at 380 (emphasIs added) 
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RFT submIts that there IS no Issue as to whether T &A owed a duty to dIsclose matenal 

facts to them T &A' expert, Mr TIghe, dId not testlfy that they were not subject to a duty of 

dIsclosure Respondent Adams dId not deny that he had such a duty 73 RFT's expert, Mr 

Freeman, testlfied uneqUIvocally that T &A were subject to an absolute duty of dIsclosure 74 

Thus, the only real Issues were as to whether the facts whIch were not dIsclosed were matenal, 

whether T &A met theIr duty of dIsclosure, and whether some lack of due dIlIgence by RFT 

somehow excused T &A from theIr duty to make dIsclosures 

2 The Facts WhICh Were Not Disclosed, Individually 
and Collectively, Were MaterIal 

In Anthony v Padmar Inc, thIS Court defined the term "matenal fact" as follows 

a fact IS consIdered matenal If there IS a "sub stantl al 
lIkelIhood that the dIsclosure of the omItted fact would 
have been vIewed by the reasonable mvestor as havmg 
sIgmficantly altered the 'total mIx' of mformatIOn 
aVaIlable" 

320 S C 436, 450, 465 S E 2d 745, 752 (Ct Ap 1995) (quotzng Shell Petroleum Inc v Smlth, 

606 A 2d 112, 114 (Del 1992)) The Court explamed further that m order for mformatIOn to be 

matenal, 

It need not be shown that [dIsclosure] would have 
changed the way [plamtlffs] voted on the sale or theIr 
overall VIew of the transactIOn, rather, It IS enough to show 
that the fact m questIOn would have been relevant to 
[plamtlffs] m makmg a declSlon " 

Id RFT submIts that the undIsclosed facts m thIS case were mdIsputably matenal to ItS decIsIOn 

to mvest m Planters Row 

73 In fact Adams testIfied that nothmg m the ARD form states that he was reheved from dlsclosmg relevant 
mformatIon to Mr Roatch R p 605 hnes 1 10 

74 Freeman testImony R p 483 hne 10 - P 491 lme 18 
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Qmte ObVIOusly, mformatIOn whIch mdicates that LGD was not able to pay Its debts 

when they became due would have been relevant to any prospectIve mvestor One does not take 

$570,000 00 m funds held m trust for hIS or her mother75 and gamble them on a developer wIth 

shaky finances SImIlarly, anyone contemplatmg the purchase of mvestment lots from a 

developer for $280,000 and $290,000 would consIder the followmg facts to be Important to theIr 

declSlon that the developer had sold those same lots wah buy-backs less than 18 months earlIer 

for only $211,500 each, that the developer was purchasmg those same lots for $250,000 00 each 

on the same day It was sellmg them for $280,000 and $290,000, and that the only reason the 

developer was paymg $250,000 for each lot was because It was lIable for that amount on buy-

back agreements wIth the sellers Indeed, the fact that the pnor owners wanted out of Planters 

Rowand were wIllmg to accept substantially less for theIr lots than RFT was paymg would have 

alerted RFT that It was not gettmg such a good deal and that lots m Planters Row were not all 

that deSIrable as mvestments AddItionally, RFT, as would have any reasonable mvestor, 

consIdered very matenal the fact that ItS money was bemg used to pay an mdebtedness that LGD 

could not afford to pay, mstead ofbemg used to enhance Planters Row m some way 

The fact that RFT's purchase had to be consummated on or before October 30, 2007, m 

order to enable LGD to aVOId penaltIes to be paid to the sellers would also have been Important 

to any mvestor ObvIOusly, had that fact been dIsclosed, It would have mformed hIm that LGD 

dId not have the funds needed m order to aVOId the penaltIes and was desperate for RFT's funds 

for that purpose More Importantly, It would have mformed hIm that LGD had tWIce defaulted 

on sImIlar types of buy-back agreements mto WhIch RFT was about to enter 

75 Mr Roatch testIfied that RFT was charged wIth managmg trust assets m order to produce mcome for hIS mother 
who IS the trustee of the trust R p 199 lme 6 - p 200 hne 14 
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Knowledge as to the hIstOry and amount of prevIOUS legal servIces provIded by Adams to 

GIlbert and LGD over a twenty-year perIod would also have raIsed ObVIOUS questIOns as to 

T &A' s abIlIty to be totally ImpartIal m the transactIOn 76 

Mr Roatch testIfied that had he receIved full dIsclosure of the facts surroundmg the 

transactIOn, RFT would not have made the mvestment On the other hand, not a smgle wItness 

testIfied that the undIsclosed facts dIscussed above would not "have changed the total mIX of 

mformatIOn" avaIlable to Mr Roatch nor that they would not have been relevant to hIS deCISIOn 

Mr Freeman testIfied uneqUIvocally that T &A vIOlated theIr standard of care by not makmg 

those dIsclosures 

Thus, absent some defense excusmg T &A from makmg the dIsclosures, the only 

conclusIOn possIble from the eVIdence IS that T &A breached theIr standard of care by not domg 

so 

3 T&A's Due DIlIgence Defense 

Rather than trymg to prove that It adequately dIsclosed all of the materIal facts dIscussed 

above, T &A argued WIthout supportmg authOrIty mstead that It dIsclosed suffiCIent facts to put 

RFT on notIce of the undIsclosed and mIsleadmg facts, thereby Imposmg a duty of due dIlIgence 

upon RFT T &A then attempted to argue that If RFT had exercIsed due dIlIgence, It somehow 

would have learned all of the true facts There are several problems WIth thIS defense 

FIrst, It Ignores the fact that under South CarolIna law, a clIent has no duty to exerCIse 

dIlIgence m order to dIscover facts whIch her attorney has a duty to dIsclose to her Stated 

dIfferently, a clIent has an absolute rIght to trust that her attorney IS domg hIS Job properly WIth a 

VIew to protectmg her mterests Thus, m Epstem v Howell, thIS Court held that partIes have a 

76 GIlbert s selectIOn of T &A to close thIS transactIOn was certamly not comcldental random or WIthout purpose 
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nght to expect a fiducIary to perform hIS duty of full dIsclosure notwithstandmg the facts that 

they dId not trust the fiduciary and that "they mIght have ascertamed the falsIty of the 

representatIOn had they mvestIgated" 308 S C 528, 531, 419 S E 2d 379, 382 (Ct App 1992) 

Thus, a clIent has a nght to rely upon hIS attorney to faithfully perform her dutIes "wIthout fear 

the attorney IS not actmg m the clIent's best mterests" True v Montzeth, 327 S C 116, 120,489 

S E 2d 615, 617 (1997) And, as Mr Freeman recogmzed m hIS testImony, partial and 

misleadmg dIsclosures are no substItutes for full dIsclosure and cannot Impose a duty of due 

dIlIgence on the clIents 77 T&A's second problem WIth ItS due dIlIgence defense IS that even 

assummg arguendo that RFT had a duty of due dIlIgence, they offered no eVIdence tendmg to 

prove that the exerCIse of due dIlIgence would have uncovered any of the true matenal facts 

They offered no eVIdence or law reflectmg whIch actIOns Mr Roatch should have undertaken, as 

to what he would have dIscovered had he done those thmgs, nor as to how the newly dIscovered 

mformatIOn should have or could have Impacted hIS declSlon There was a total failure of proof 

whIch would have rendered the due dIlIgence defense Irrelevant, even If It had been legally 

aVailable 

ThIrd, T&A's argument that they made RFT aware of suffiCient facts to relIeve them of 

theIr dIsclosure dutIes IS based upon an abject misunderstandmg of what those dutIes actually 

were They base thIS argument on two documents whIch they say they proVIded to Mr Roatch 

pnor to the closmg (and whIch Mr Roatch demed receIvmg) 78 - a copy of the deed to be SIgned 

at closmg and T&A's tItle opmIOn letter The deed contamed a denvatIOn WhICh reflected that 

the Robertson lot was conveyed to LGD on October 30, 2007, the date of the RFT closmg and 

77 Freeman testImony R p 484, hne 22 - P 489 lme 15 The duty owed by lawyers and other fiducIanes IS to 
fully dIsclose all known mformatIon that IS sIgmficant and matenal Anthony v Padmar Inc 320 Seat 

449 465 S E 2d at 752 

78 Roatch testImony R App P 7 lme 9 - p 8 lme 22 
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that the Gnmshaw lot was conveyed on October 26, 2007 79 The tItle opmIOn letter merely 

referred to the fact that m order for LGD to have conveyed good tItle to RFT, LGD must have 

"good and sufficIent general warranty deeds" whIch had been properly executed and recorded 80 

T &A apparently belIeved that all they had to do m order to satIsfy theIr duty of dIsclosure 

was to present these documents to Mr Roatch and then to gamble that pnor to the closmg he 

would study them, fully understand them, draw all of the mferences WhICh were properly 

dedUCIble therefrom, and, then, based on the documents and those mferences be able to connect 

the dots whIch would then lead hIm to dIscover all of the other undIsclosed matenal facts not 

mentIOned m those documents Based upon thIS VIew of theIr alleged dutIeS, T &A essentIally 

take the pOSItIOn that If Mr Roatch dId not read or understand these legal documents, or dId not 

make the correct mferences, or dId not connect all of the dots, It was not theIr fault 

Needless to say, there IS no way to square T &A's pOSItIOn WIth theIr duty of full 

dIsclosure FIrst, RFT submIts that as Its attorney at the closmg, T &A had a duty to explam all 

of the documents whIch were bemg SIgned and to msure that Mr Roatch fully understood all of 

the ImphcatIOns of those documents If Important facts should have been mferred from those 

documents, T &A had a duty to msure that Mr Roatch made all of the proper mferences and 

accurately connected the dots T &A dId not attempt to do any of those thmgs Fmally, as Mr 

Freeman testlfied, the deed denvatIOn and tltle opmIOn letter were nothmg more than misleadmg 

partIal dIsclosures whIch no lay person could reasonably be expected to fully comprehend 

WIthout the help of a lawyer 81 

79 RFT Deed DX 1, R P 858 

80 PX 10 R P 732 

81 Freeman testImony R p 488 Ime 2 - P 489 Ime 15 
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For any closmg attorney to expect a lay clIent to dIscover all matenal facts regardmg a 

transactIOn sImply by readmg a deed and a tItle opmIOn letter IS unreasonable as a matter of law 

Moreover, no lay chent should be charged WIth a duty to correctly mfer negatIve facts from 

documents prepared by hls lawyer Indeed, the tItle opmIOn letter and deed are precIsely the 

types of thmgs whIch would have been studIed by an mdependent lawyer had T &A performed ItS 

duty to affirmatIvely adVIse Mr Roatch to hIre one 

For all of the above reasons, RFT submIts that even assummg that there were eVIdence on 

the record whIch would estabhsh an absence of dIlIgence on ItS part IS mvestlgatmg the 

transactIOns pnor to closmg, such eVIdence could not legally serve as a defense to T&A's faIlure 

to perform ItS duty of full dIsclosure 

4 The ARD Form Did Not RelIeve T &A 
from their Duty of Disclosure 

T &A argued at tnal that language m the ARD form statmg that they were not hIred to 

gIve substantIve adVIce, but were hued to paper and to conduct the closmg, reheved them of any 

affirmatIve duty of dIsclosure There are several senous flaws m thIS argument 

Fust, whIle the ARD states that T &A were not hued m order to negotiate or to proVIde 

substantIve adVIce, that IS exactly what they dId Adams negotIated WIth LGD's lender regardmg 

the terms of a subordmatIOn agreement to be SIgned by RFT At the closmg, a sectIOn of the 

buy-back agreement was negotIated and changed He adVIsed Mr Roatch as to the meamng and 

effect of the subordmatIOn agreement, and recommended that he SIgn It He adVIsed Mr Roatch 

as to the meamng and effect of the lot release forms whIch he prepared and had Mr Roatch SIgn 

m advance 

Second, whIle the ARD form arguably mIght be appropnate for use m a garden-varIety 

reSIdentIal closmg It certamly was not appropnate m thIS complIcated mvestment real estate 
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transaction whIch Respondent Adams hImself charactenzed as "very rare" ThIS was not a 

sImple transactIOn m WhICh one party receIved a deed and the other receIved cash and after 

whIch neIther had further responsIbIhties to the other In addItIOn, there was the buy-back 

agreement whIch provIded nghts to, and Imposed dutIes upon, both partIes to be exercIsed and 

performed both durmg and after the closmg There were also the second mortgage secunng 

LGD's performance of the buy-back, the subordmatIOn agreement subordmatmg RFT's 

mortgages to the hen ofLGD's first mortgage lender, and the lot releases whIch allowed LGD to 

sell lots consIstently WIth the reqUIrements of the first mortgage Fmally, there was the 

undIsclosed "flIP transactIOn" whIch could not have occurred wIthout T&A's tImmg and 

orchestratIOn skIlls For T &A to even suggest that the ARD form shIelded them from rendenng 

adVIce or makmg dIsclosures m connectIOn wIth thIS "very rare" transactIOn IS ludIcrous T &A, 

m short, were far more than mere scnveners See McNmr, 330 Seat 348-49, 499 S E 2d at 

496-97 

Thud, the fact that the ARD mentIOns certam tasks whIch RFT beheved, at the time of 

sIgnmg the form, would not be performed and then provIdes a non-exclUSIve hst of tasks whIch 

would be performed m no way hmits T&A's duty to make dIsclosures Indeed, provIdmg adVIce 

and provIdmg mformatIOn are separate and dIstmct actIVIties 82 ProvIdmg adVIce mvolves 

advlSlng a person on how to do somethmg ProvIdmg mformatIOn, on the other hand, IS Just that 

- makmg mformatIOn aVailable to that person and then leavmg It totally up to that person to 

deCIde how to use the mformatIOn Not one word m the ARD addresses T&A's duty to dIsclose 

matenal mformatIOn 

82 Freeman testImony R p 484 lmes l3 21 
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Fourth, fiducIary dutIes are normally not waIvable, especIally m deahngs between lawyer 

and chent Thus, for T &A to take the posItIOn that the ARD form reheved them from theIr 

fidUCIary duty to make full dIsclosure makes no sense Even If the form stated m clear language 

that the chent reheved the attorney of any duty of dIsclosure (whIch T&A's form dId not), It 

would be legally mcapable of Imposmg a Waiver on the chents especIally where, as m thIS case, 

there had been no attempt to adVIse the chent as to the nature of an attorney's fidUCIary 

responsIbIhtIes or to explam the meamng or effect of the form 

FIfth, even If the form were effectIve m rehevmg T &A from theIr duty of dIsclosure 

(whIch It wasn't), It would not relIeve them from affirmatIve maccuracies m the HUD-I's and 

the deed affidaVIts 

For the above five reasons, RFT submIts that T&A' ARD form was meffectIve to relIeve 

them of any of the dutIes whIch RFT claims to have been VIolated 

C T &A Committed Malpractice by DraftIng and 
SignIng False and MisleadIng HUD-l Settlement 
Statements And Affidavits of True ConsideratIOn 

The HUD-l Settlement Statement WhICh T &A prepared for PlamtIffs IS, on ItS face, false 

and misleadmg In addItIOn, Adams admItted that affidaVIts of true conSIderatIOn WhICh he 

prepared dId not state the true cash conSIderatIOn paid for Lots m Planters Row but stated what 

T &A claImed was the faIr market value, whIch was actually Just the ongmal hst pnce of the 

property Under settled statutory and case law, the preparatIOn of both the HUD-I's and the 

affidaVIts VIOlated the Rules of ProfeSSIOnal Conduct and constItuted malpractIce 

1 PreparatIOn of False and MisleadIng 
HUD-l's Constituted Malpractice 

As explamed above, T&A prepared false and misleadmg HUD-I 's for LGD's purchases 

of the lots from Gnmshaw and Robertson and for RFT's SImultaneous purchase of those lots 
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from LGD The South Carolma Supreme Court has provIded clear notIce to closmg attorneys m 

thIS state of the need to msure accuracy m HOD-I Settlement Statements A perfect example 

comes m the Supreme Court's opmIOn mIn re Barbare, 360 S C 560, 602 S E 2d 382 (2004), 

whIch was decIded three years before the subject closmg In that case, the attorney closed two 

transactIOns on the same day, whIch sImultaneous closmgs the Court descnbed as "a 'flIp 

transactIOn' where proceeds from the second transactIOn are used to fund the mitIal transactIOn" 

360 SCat 567-68,602 S E 2d at 385-86 The Court took pams to explam that the HOD-I m the 

first transactIOn was maccurate because It Improperly showed cash commg from borrower 

(buyer) when actually It should have shown the cash commg from "other than borrower" m the 

200 column of the HOD-I form 360 SCat 568,602 S E 2d at 386 IdentIcally m thIS case, the 

Robertson and Gnmshaw HOD-I's showed all of the cash commg from LGD, rather than 

showmg It commg from a source other than LGD m the 200 column of the HOD-I In Barbare, 

the Court also found the HOD-I m the second transactIOn m WhICh the developer sold the lots It 

had Just purchased to be maccurate because It reflected all of the proceeds of sale gomg to the 

developer, mstead of most of the proceeds gomg to the party from whIch the developer had Just 

bought the real estate Id Agam, these facts m the Barbare case are IdentIcal to those m thIs 

case 

In Barbare, the Court found that the lawyers' conduct VIOlated a number of the Rules of 

ProfeSSIOnal Conduct, to mclude Rule 4 lea) (knowmgly makmg a false statement of matenal 

fact to a thIrd person), Rule 4 l(b) (fatlmg to dIsclose facts when necessary to aVOId assIstmg a 

fraudulent act by a clIent), and Rule 8 4( d) (lawyer shall not engage m conduct mvolvmg 

dIshonesty, fraud, deceIt, or mIsrepresentatIOn) 360 SCat 572, 602 S E 2d at 388 The 
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contmued careless and mtentIOnal preparatIOn of HUD-I 's was of such great concern to the 

Supreme Court that It admomshed the Bar as follows 

The Court IS troubled by the recent number of real estate 
transactIOns whIch have been the subject of misleadmg, 
fraudulent, and/or cnmmal schemes Inaccurate HUD-l 
Settlement Statements and other closmg documents 
contnbute to these deceptive activIties Respondent's 
mIsconduct denves pnncipally from hIS maccurate 
representations on HUD-l Settlement Statements These 
mIsrepresentatIOns have subjected respondent to both 
federal cnmmal penaltIes and the current discIplmary 
action by thIS Court 

**** 

Accordmg to the partIes m thIS matter, a large number of 
attorneys are not passmg closmg funds through their trust 
accounts and, at the same time, not IdentIfymg the funds as 
paId outsIde of closmg on closmg documents Not only 
does thIS practIce farl to accurately record the actual 
transactIOn for the buyer and seller, but It IS misleadmg to 
lenders In an attempt to elImmate thIS and other deceptive 
practlces, we emphasIze that costs and credIts m connection 
WIth a real estate transaction must be shown on the 
settlement statement and that the settlement statement must 
reflect all amounts pard, by whom pard, and to whom pard 
Any charges or amounts pard outsIde of the closmg must be 
reflected as such on the settlement statement (1 e , "POC") 

360 SCat 573-74, 602 S E 2d at 388-89 These warnmgs were repeated by the Court mIn re 

Lathan, 360 S C 326, 338, 600 S E 2d 902, 908-09 (2004) RFT submIts that as expenenced 

closmg attorneys, T&A are charged WIth knowledge of the Barbare and Nathan deCISIOns 

Leavmg no doubt that Defendants' preparatIOn of false and misleadmg HUD-l 's VIOlated 

theIr standard of care IS the Supreme Court's declSlon mIn re Johnson, 375 S C 499,654 S E 2d 

272 (2007) There, the attorney was agam mvolved m closmg a "flIP transactIOn" The Court 

descnbed the madequacies m the HUD-l as follows 
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SpecIfically, the HUD-l Settlement Statement dId not show 
a concurrent transactIOn m WhICh Hoy purchased the same 
property In essence, there was a transactIOn between Hoy 
and the seller of foreclosed propertIes (usually the bank that 
had foreclosed on the property) and, concurrently, a 
transactIOn where Hoy was sellIng the same property to a 
thIrd party buyer WhIle Hoy paId for hIS purchase wIth a 
busmess check drawn on hIS corporate account, respondent 
should have known that the short amount of tIme between 
Hoy's purchase and hIS sale enabled Hoy to use the same 
mcommg funds from the second transactIOn to fund hIS 
purchase of the property m the first transactIOn 
Respondent acknowledges that the HUD-l Settlement 
Statement m the sales transactIOn by Hoy should have 
reflected that the funds from the sale were bemg applIed to 
the mltIal acqulSltIOn by Hoy and the "due seller" lme 
should have been reduced by a lIke amount 

375 SCat 503 n 2, 654 S E 2d at 274 n 2 It IS also SIgnIficant that numerous persons have 

suffered felony conVIctIOns under 15 USC § 1 014 for makmg false statements m HUD-l' s 

See, e g, US v Allen, 2010 WL 125467 at *4 (11th Clr 2010) (HUD-l falsely reflected that all 

of buyer's mOnIes were bemg paId to Seller), US v Gemmzll, 2007 WL 2032927 at * 11 (E D 

Pa 2007) ("All seller financIal aSSIstance to buyer must be revealed and dIsclosed on the HUD-l 

settlement sheet forms ," and seller must be IdentIfied as source of funds) US v Glsham, 

146 F 3d 6(1 st Clr 1998), US v Behenna, 1995 WL 3731 (1 st Clr 1995) 83 RFT submIts that m 

lIght of thIS federal precedent and of the Supreme Court's clear warnmgs m the Barbare Nathan 

and Johnson OpInIOnS, It could hardly be more clear that T &A VIOlated theIr standard of care by 

preparmg false and mlsleadmg HUD-l ' s 84 

83 18 USC § I 0 14 prohIbIts persons from knowmgly mak[mg] any false statement or report for the purpose of 
mfluencmg m any way the actIOn of any mstltutlOn the accounts of whIch are msured by the Federal DepOSIt 
Insurance CorporatIon upon any applIcatIOn or loan Defendants submItted HUD-I s to lenders m 
connectIon WIth the sales by LGD to the Gnmshaws and the Robertsons 

84In addItIOn Mr Freeman emphaSIzed the Importance of accuracy m HUD I sand opmed clearly that T &A 
VIOlated theIr standard of care by authormg false and mlsleadmg HUD 1 s Freeman testImony R p 490, Ime 10 -
p 494 Ime 17 
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2 Defendants Committed MalpractIce 
by Draftmg False and MIsleadmg 
Affidavits of True ConsIderatIOn 

SectlOn 12-24-10 et seq of the South Carolma Code of Laws Imposes a recordmg fee on 

deeds reflectmg the sale of real estate, the amount of the fee to be based upon the "value" of the 

real estate as determmed pursuant to §12-24-30 That sectlOn, m tum, provIdes that "the term 

'value' means the consideratlOn paid m money or money's worth for the realty " The statute 

also provIdes that m heu of usmg the amount of money or the "money's worth" m determmmg 

the consideratlOn paId, taxpayers may elect to use the fair market value of the realty bemg 

transferred ObvlOusly, when the consideratlOn paId IS all m money, there IS no reason to use 

surrogates such as the fair market value of the money's worth or of the property bemg transferred 

m order to determme how much was actually paid for the real estate Once the value 

(consideratlOn paid) for the real estate IS determmed, § 12-24-70 reqUIres that a "responsIble 

person connected WIth the transactlOn" must SIgn an affidaVIt showmg the "value" of the 

property as determmed under § 12-24-30 SectlOn 4 of the standard affidaVIt of consideratlOn 

used m South Carolma reqUIres the person sIgnmg the affidaVIt under oath to check whether the 

deed recordmg fee "(a) IS computed on the consideratlOn paid or to be paid m money or money's 

worth of $ __________________ __ " or "(b) IS computed on the fau market value of the 

realty whIch IS $ _________________ ,,85 Regardmg the affidaVIts flowmg from the 

Gnmshaw and Robertson purchases of Lots 28 and 31 m 2006, T &A entered the hst pnces of 

$235,00000 for each lot as the consideratlOn paid m money or money's worth, and not the actual 

consideratlOn paid m money of $211 ,500 00 

85 See e g Gnmshaw Deed PX 35 R P 745 
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Respondent Adams testIfied at tnal that rather than usmg cash consIderatIOn, he used the 

faIr market values of the lots to determme the amount of the recordmg fee That testImony IS 

demonstratably false For example, on the Gnmshaw affidavIt86 §4(a), "money or money's 

worth" IS checked and $235,000 IS typed m the blank space for the dollar amount SectIOn 4(b), 

the faIr market value of the realty, was not checked and no dollar amount was mserted Thus, the 

deed affidavIt shows that the faIr market value of the land was not used and, thus, that the deed 

falsely overstated the money consIderatIOn actually paId by Gnmshaw, WhICh was $211,500 00 

and not $235,000 00 

Regardmg harm caused by the mflated deed affidaVIts, RFT mtroduced undIsputed expert 

testImony that falsIfied deed affidavIts resulted m subsequent appraIsals also bemg mflated 87 

EVIdence m the record showed that the appraIsals of lots 28 and 31 were based m part upon the 

value of Lot 26 for whIch the deed affidaVIt reflected the lIst pnce of $235,000 as the cash 

consIderatIOn,88 not the actual sellmg pnce whIch was $23,50000 less 89 The phony deed 

affidavIt mflated the appraIsals of the lots whIch were performed for RFT and, therefore, caused 

RFT to pay more than It would have paId had there been an accurate affidaVIt for the lot used as 

a comparable 

RFT therefore submIts that undIsputed and uncontradIcted eVIdence on the record 

establIshes that T &A engaged m malpractIce by prepanng and notanzmg false deed affidaVIts 

86 Jd 

87 WnghttestImony R p 313 lme 19-p 315 Ime8 

88 Adair Deed PX 47 R P 778 

89 Adair Contract, PX 46, R P 771 
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D T &A CommItted MalpractIce by Closmg 
A "FlIp TransactIOn" WIthout Dlsciosmg All 
Facts Relatmg to the TransactIOn to RFT 

"Fhp transactIOns" are presumptIvely unethIcal under In re Latham In re Barbare, and In 

re Johnson, dIscussed above, at least where they are not fully dIsclosed to and consented to by all 

partIes In a more recent case, the Supreme Court also dIrectly recogmzed that "partlclpatmg m a 

flIP transactIOn would constItute mIsconduct" In re Faysoux, 381 S C 637,642,675 S E 2d 428, 

431 (2009) 

The "flIP transactIOn" m thIS case was the mechamsm by whIch T &A concealed from 

RFT how ItS funds would be used by LGD, how much LGD paId for the lots whIch were resold 

to RFT, and the fact that LGD needed RFT's funds to pay debts whIch It could not afford to pay 

E RFT Suffered Damages WhICh Were ProxImately 
Caused by T&A's Conduct 

RFT made a deCISIOn to mvest $570,000 00 m Planters Row That deCISIOn was mduced 

by Respondent's non-dIsclosure of materIal facts about LGD's financIal condItIon, by theIr 

preparatIOn of a false and mlsleadmg HUD-l whIch mIsrepresented how RFT's money would be 

paId out and whIch dId not dIsclose other relevant facts about how the closmg was structured, 

and by a faIlure to commumcate T&A's long busmess relatIOnshIp WIth LGD and GIlbert But 

for these acts and omISSIOns of T &A, RFT would not have consummated a transactIOn whereby 

It entrusted $570,00000 to a company whIch was, unknown to RFT, experIencmg serIOUS 

financIal dIfficultIes That LGD mIght fall m the not-too-dlstant future followmg the closmg 

certamly could have been foreseen by T&A, gIven LGD's past defaults on SImIlar contracts 

As a proXImate and foreseeable result of T &A' s breaches of duty, RFT lost $570,000 00 

less the current values of the lots of $25,000 00 each (testImony of Mr Roatch as landowner, R 
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App P 14, lmes 2-8), for a total loss of $520,000 00 plus pre-Judgment mterest at 875% per 

annum 

III THE TRIAL COURT ERRED BY MERGING 
THE SECOND CAUSE OF ACTION INTO 
THE FIRST CAUSE OF ACTION (Issue III) 

The tnal court decIded that RFT's Second Cause of ActIOn for Breach of FIduCIary Duty 

was IdentIcal to, and thus redundant of, the FIrst Cause of ActIOn for MalpractIce Based upon 

that declSlon, the court merged the Second Cause of ActIOn mto the FIrst Cause of ActIOn and 

refused to charge the JUry on breach of fidUCIary duty In effect, the tnal court dIrected a verdIct 

on the Second Cause of ActIOn, whIch was error 

No South Carolma appellate court has ever held that breach of fidUCIary duty claIms are 

always entIrely duphcative of legal malpractIce claIms ThIS Court recognIzed m Doe v Howe 

that there IS a spht of authonty mother JunsdictIOns 367 S C 432,448 n 27,626 S E 2d 25, 33 

n 27 (2006) Nonetheless, by sendmg the case back for further factual development, the Court 

also recognIzed that there may be SItuatIOns m whIch a fidUCIary duty claIm IS not totally 

subsumed by a malpractIce claIm Moreover, m SmIth v HastIe, 367 S C 410, 420, 626 S E 2d 

13, 18 (Ct App 2007), the Court reversed the tnal court's dIsmIssal of claIms for breach of 

fidUCIary duty and legal malpractIce m part upon ItS findmg that "even m the absence of any 

unethIcal conduct, HastIe faIled to fulfill hIS fidUCIary responsIbIhtIes to SmIth" 

Thus, It IS pOSSIble, for example, for a Jury to find for the defendant on a malpractIce 

claIm because It dId not belIeve the plamtIff's expert, but stIll find for plamtIff on fiducIary duty 

claIm for whIch expert testImony was not reqUIred SImIlarly, not all acts of neghgence wIll 

VIOlate fidUCIary dutIes An unIntentIOnal, mnocent error m draftmg a document may constItute 

profeSSIOnal neghgence but not a breach of fidUCIary duty On the other hand, a lawyer who 
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performs legal and non-legal servIces for a clIent IS m a fiducIary relatIOnshIp wIth the clIent 

because of the lawyer-clIent relatIOnshIp, however, whIle malfeasance of the non-legal servIces 

may gIve rIse to a breach of fiduCIary duty, It mIght not constItute legal malpractIce 

Regardmg thIS case, It was wIthm the realm of possIble outcomes that the JUry could have 

found m favor of T &A on the malpractIce claIm, but agamst them on the fiduCIary duty claIm, 

and VIce versa One bIg dIfference between the two causes of actIOn IS that whIle a malpractIce 

claIm normally reqUIres expert testImony as to the lawyer's standard of care and breach thereof, 

a breach of fiduCIary duty claIm reqUIres no expert testImony Thus, conceIvably, a Jury could 

dIsbelIeve RFT's experts, and yet stIll find m favor of the RFT on the fidUCIary duty claIm 

SImIlarly, whIle the Rules of ProfessIOnal Conduct do constItute admIssIble eVIdence of the 

standard of care m a legal malpractIce claIm, they often do not constItute eVIdence of fidUCIary 

dutIes Thus, whIle eVIdence of a VIOlatIOn of the RPC, such as was present m thIS case, mIght 

support a verdIct for legal malpractIce, It would not necessanly constItute eVIdence of a breach of 

fidUCIary duty 

For the above reasons, the mergmg of the FIrst and Second Causes of ActIOn and the 

faIlure to charge the Jury on breach of fidUCIary duty reqUIre a reversal of the tnal court and 

remand for a new tnal on that cause of actIOn 

IV SCUTPA APPLIES TO THE LEGAL PROFESSION Ossue IV) 

The trIal court granted a dIrected verdIct on RFT's ThIrd Cause of ActIOn for VIOlatIOn of 

SCUTPA, S C Code Ann §39-5-20(a) (1985) on the sole ground that the legal professIOn was 

exempt from coverage thereunder and, then, based upon that holdmg, demed RFT's MotIon for a 

New TrIal The defense that the legal professIOn was exempt from coverage was not pleaded m 

41 



T&A's Answer As a result, It should not have served as a ground for a dIrected verdIct, and the 

tnal court should be reversed for that reason 

More Importantly, the reasomng for the tnal court's order was m dIrect conflIct WIth 

appellate declSlons whIch are controllmg on the Issue Thus, m Taylor v Medenzca, 324 S C 

200, 217, 479 S E 2d 35 (1996), the Supreme Court held that the "provISIOn of any servIce 

constItutes commerce wlthm the meanmg of the UTP A The statute does not exclude 

profeSSIOnal servIces from ItS defimtIOn" (emphasIs m ongmal) SImIlarly, thIS Court, m 

refernng to the coverage of the SCUTP A, pronounced that "[ t ]here IS no questIOn but [t ] hat legal 

servIces come wlthm the defimtIon of thIS statute" Camp v Sprmgs Mortgage Corp, 307 S C 

283,285,414 S E 2d 784 (Ct App 1991) 

In ItS order denymg RFT's post-tnal motIOns, the tnal court explamed that It belIeved the 

legal profeSSIOn to be exempt from SCUTP A because It was supervIsed by the Supreme Court 90 

ThIS findmg dIrectly conflIcts WIth other cases holdmg that mere supervlSlon IS not enough to 

support the exemptIOn under S C Code Ann § 39-5-40(a) (1985), but that the conduct mvolved 

must be permItted or allowed by the government agency Unauthorzzed conduct IS not 

covered Dema v Tenet Physlczan Serv -Hllton Head Inc, 383 S C 115, 123 n 6, 678 S E 2d 

430, _n 6 (2009) 

RFT therefore respectfully submIts that the tnal court's orders grantmg a dIrected verdIct 

m favor of Defendant91 and denymg a new tnal on the ThIrd Cause of ActIOn92 should be 

reversed and that claim remanded for a new tnal 

90 Order dated October 6 2010 R P 4 

91 Oral Order dated July 2 2010 R P 675 hne 14 - P 676 hne 24 

92 See fn 90 supra 
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V THE SALES OF INVESTMENT REAL ESTATE 
IN PLANTERS ROW TO RFT INVOLVE 
THE SALES OF SECURITIES (Issue V> 

The tnal court dIrected a verdIct on RFT's Fourth Cause of Actlon for aIdmg and abettmg 

a secuntles vIOlatIOn because the court dId not belIeve RFT's mvestment m Planters Row 

constltuted a secunty A new tnal was demed based on that reasomng 93 The tnal court made 

thIS rulIng despIte uncontradIcted testlmony from Professor John P Freeman, an expert m 

secuntles transactIOns, that the sale mvolved the sale of an mvestment contract and an eVIdence 

of mdebtedness, both of whIch fall wIthm the defimtIOn of a "Secunty" stated m §35-l-l02(29) 

of the Secuntles Act 94 

In hIS testlmony, Mr Freeman explamed that eVIdence m the tnal record establIshed that 

the mvestment m Planters Row was an mvestment contract He noted that the lots were 

marketed and sold as mvestments 95 He also noted that RFT mvested $570,000 00 whIch Mr 

Roatch understood would be used m order to Improve Planters Row along WIth momes of the 

developer, and that Mr Roatch expected profits m the form of an mcrease m the value of the lots 

resultmg solely from the success of LGD m developmg Planters Row 96 These facts meet all of 

the factual pre-reqUIsItes for an "mvestment contract" under the test artIculated by the South 

CarolIna Supreme Court as follows 

93 Order dated October 6 2010 R P 4 The tnal court treated the Issue of whether the sale of a securIty was 
mvolved as a question of law As RFT has smce learned thIS too was error See, e g , State v Rlbadenelra 817 
P 2d 1105 110 (Ka App 1991) Consohdated Management Group LLC v Dept of Corp 75 Cal Rept 3d 795 
804 (Ct App 2008) The Issue was one for the Jury 

94 SectIon 35-1-102(29) reads m pertment part as follows SecurIty means any eVIdence ofmdebtedness 
mvestment contract S C Code Ann § 35 1 102(29)(Cum Supp 2010) Freeman testImony R p 494 hne 
19 -p 495 hne 5 

95 fd 5ee also PX 3 R P 703 PX 79 R P 857 

96 Freeman testImony, R p 497, hnes 12 20 

43 



an mvestment contract eXIsts where there has been 
(1) an mvestment of money, (n) m a common 
enterpnse, (m) wIth an expectatIOn of profits 
garnered solely from the efforts of others See 
Teague v Bakker, 35 F 2d 978, 986 (4th Clf 1994) 
The test IS a flexIble one, "capable of adaptatIon to 
meet the countless and vanable schemes devIsed by 
those who seek the use of the money of others on 
the promIse of profits" Howey, 328 U S at 299, 66 
S Ct 1100 

Majors v South Carolma Securztles CommlsslOn, 373 S C 153, 163,644 S E 2d 710, 716 (2007) 

(quotmg Securztles and Exchange CommlsslOn v W J Howey Co , 328 U S 223,298-99 (1946)) 

The Umted States Court of Appeals for the Tenth CIrCUIt found that a transactIOn nearly 

IdentIcal to the one at Issue m thIS case constItuted an mvestment contract and, thus, a secunty 

under the same test applIed by our Supreme Court m Majors McCown v Heldler, 527 F 2d 204 

(1oth Clr 1975) 

We note that WIthout the substantIal Improvements 
pledged by HeIdler CorporatIOn and TImberlake the 
lots would not have a value conSIstent WIth the pnce 
whIch purchasers paid See Contmental Marketmg 
Corp v SEC, 10 Clr, 387 F 2d 466,470-71, cert 
demed 391 US 905,88 S Ct 1655,20 L Ed 2d 419 
The utIlIzatIOn of purchase money accumulated 
from lot sales to buIld the promIsed Improvements 
brmgs the scheme wlthm the 'common enterpnse' 
defimtIOn We also note that m applymg the second 
test of the Howey case, 'relIance of the mvestor 
solely upon the efforts of the promoter,' It has been 
WIdely held that thIS relIance of the mvestor on the 
promoter need not be total The Nmth ClfCUIt m 
SEC v Glenn W Turner Enterpnses, Inc held the 
test to be 

(W)hether the efforts made by those other than the 
mvestor are undemably sIgmficant ones, those 
essentIal managenal efforts whIch affect the faIlure 
or success of the enterpnse 

**** 
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It may be, m the mstant case, that an mvestor who 
purchased a TImberlake lot, not to buIld thereon but 
to hold solely as an mvestment, could be relymg 
upon the managenal efforts of HeIdler CorporatIOn 
and TImberlake for the management and 
apprecIatIOn of thIS mvestment That other lot 
purchasers may be mterested solely m obtammg a 
sIte on WhICh to buIld theIr home merely mdicates 
the duahty of thIS 'mvestment/ownership package 

Id at 211 (cItatIOns omItted) 

RFT IS aware that m order to satisfy the second element of an mvestment contract, an 

mvestment m a common enterpnse, the South Carolma Supreme Court, unlIke the Fourth 

CIrCUIt, reqUIres a showmg of "stnct vertical commonalIty" Majors, 373 SCat 165, 644 

S E 2d at 717 Stnct vertIcal commonalIty reqUIres that the fortunes of RFT and of LGD be tied 

to each other Id In thIS case, RFT's and LGD's fortunes were clearly mtertwmed At tnal, 

there was testimony whIch mdicated that success of RFT's mvestment was vIrtually totally 

dependent upon LGD's abIlIty to complete the mfrastructure and amemtIes m Planter's Rowand 

that, mdeed, LGD's own success was dependent upon ItS attainment of those objectives In 

addItion, RFT receIved second mortgages on 21 lots whIch T &A claimed to have been worth 

over $3,000,000 00 It IS at least mferable that, IfRFT's lots dId not apprecIate as expected due 

to LGD' s failures and If RFT foreclosed on ItS second mortgage, LGD' s opportumty to recover 

addItIOnal profits from Planter's Row would come to an end In addItion, LGD's success m 

Planters Row was contmgent upon RFT's not exercIsmg the buy-back agreement, gIven that 

WIthout addItional time to generate sales, an addItional $600,000 to $700,000 m oblIgatIOns 

would lIkely put LGD out of busmess At the same time, RFT's abIlIty to recover on the buy-

back agreement was dependent upon the successful completIOn of Planters Row In short, LGD 
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could not have been successful unless RFT was successful, and VIce versa Stnct vertIcal 

commonahty was therefore present, and the sales to RFT were mvestment contracts 

In addItion, the buy-back agreement and the second mortgage on 21 other lots also 

constituted "eVIdences of mdebtedness" wlthm the meanmg of §35-1-1 02(29) of the SecuntIes 

Act 97 As explamed by the Supreme Court of Texas whIle mterpretmg sImIlar language m that 

state's Blue Sky Law 

"EVIdence of mdebtedness" IS another term taken 
from the Federal SecuntIes Act of 1933, 15 USC s 
77b(1) (1971) It has been defined to mean "all 
contractual obhgatIOns to pay m the future for 
consIderatIOn presently receIved" Umted States v 
Austm 462 F 2d 724, 736 (1oth Clr), cert demed, 
409 US 1048, 93 S Ct 518, 34 LEd 2d 501 
(1972) 

Searcy v Comm Tradmg Corp, 560 S W 2d 637, 641-42 (Tex 1978) (mterpretmg Vernon's 

Ann Tex CIV St Art 581-4(A)) The Searcy court contmued by explammg 

Although the market fluctuatIOns determmed the 
amount to be pmd or whether an amount was due, 
the optIOns were represented as an obhgatIOn of 
CTC to pay money on certam contmgencles The 
automatic repurchase feature converted CTC's 
obhgatIOn from one to buy or sell futures contracts 
to one to pay a monetary return at some future time 
We hold that thIS bnngs the commodIty optIOns 
wlthm the defimtIOn of an "eVIdence of 
mdebtedness" Kmg CommodIty Co of Texas v 
State, 508 S W 2d 439, 445 (Tex CIV App Dallas 
1974, no wnt), Long, The Naked CommodIty 
OptIOn Contract As A Secunty, 15 Wm & Mary 
L Rev 211,240-41 (1973) 

Id at 642 The buy-backs m thIS case, hke the automatIC repurchase feature m Searcy, converted 

LGD's obhgatIOn "to one to pay money at some future time" Thus, the transactIOns at Issue m 

97 Freeman testImony R p 498 lInes 9 25 
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thIS case mvolved the sale of an eVIdence of mdebtedness, and, thus, the sale of a secunty whether 

an mvestment contract was present or not 

RFT therefore contends that the tnal court erred by directmg a verdIct on the Fourth Cause 

of ActIon because there were two types of secuntIes mvolved - an mvestment contract and an 

eVIdence of mdebtedness RFT therefore belIeves that It IS entItled to a new tnal on the secuntIes 

cause of actIon, partIcularly m VIew of the fact that the Issue of whether the sale of a secunty was 

mvolved was for the Jury 

ConclUSIOn 

Based upon the above Argument and CitatIOn of Authonty and the entIre Record on 

Appeal, Appellant RFT Management Company, LLC, requests the Court to grant the followmg 

relIef 

A Reversmg the tnal court's order denymg Appellant's MotIon for JNOV on the 

FIrst Cause of ActIOn for Legal MalpractIce, entenng Judgment m favor of Appellant m the 

amount of $520,000 00, and remandmg the case to the tnal court for computatIOn of pre-Judgment 

mterest 

B AlternatIvely, reversmg the tnal court's order msofar as It demed Appellant's 

MotIon for a New Tnal on the FIrst Cause of ActIon for Legal MalpractIce, 
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C Reversmg the tnal court's order denymg Appellant's MotIOn for a New Tnal on 

the Second, ThIrd, and Fourth Causes of ActIOn, and remandmg those claims to the tnal court for 

re-tnal 

ColumbIa, South Carolma 
November ~, 2011 

Respectfully submItted, 

&~ 
HARRY A SWAGART, III, P C 
Post Office 7787 
ColumbIa, South Carolma 29202-7787 
Tel (803) 779-0770 
Fax (803) 779-0771 
EmaIl harry@harryswagart com 

ATTORNEY FOR APPELLANT 
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