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COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

07/13/2022

✔

2021CP4202473

The defendants' motion to dismiss this case or to stay the case pending binding
arbitration is denied. Please see page 2.

Pacifica Skylyn, Llc Dba Pacifica Senior Living Skylyn et alEugene W. Villanova, By And Through His Atty In Fact, Karen Lynn Ward et al

Spartanburg
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

The plaintiffs are residents of an elder care facility operated by the defendants which
has accommodations that range from independent living to more intensive levels of
care. A July 2021 failure of the HVAC system at the complex is alleged to have
subjected the residents to temperatures around 100 degrees Fahrenheit for
approximately two months. The issue is whether the plaintiffs can be compelled to
submit this dispute to binding arbitration based on a contract. The problem is that neither
the defendants nor the plaintiffs have a complete copy of the contract, so that sections
related to the executed documents containing the full arbitration agreement are not in
existence. It is unknown whether the complete version of the contract was executed,
which is a distinct possibility. The defendants have produced a well-written and carefully
researched brief in support of their motion, as well as affidavits which purport to show
what the missing pages would have contained. The ability to avail oneself of access to
the courts to resolve disputes is a fundamental constitutional right, and the court finds
that the defendants have not made the necessary showing that this right was waived.
Since the defendants are unable to produce a copy of an executed contract containing
the full arbitration agreement and have no evidence that the plaintiffs are responsible in
any way for the full documents being unavailable, the motion is respectfully denied.
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Spartanburg Common Pleas

Case Caption: Eugene W. Villanova, By And Through His Atty In Fact, Karen Lynn
Ward , plaintiff, et al VS   Pacifica Skylyn, Llc Dba Pacifica Senior
Living Skylyn , defendant, et al

Case Number: 2021CP4202473

Type: Order/Dismissal

Circuit Judge (Code #2050)

s/ William P. Keesley

Electronically signed on 2022-07-13 11:56:57     page 3 of 3
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ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  
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This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 
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NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

07/24/2023

✔

2021CP4202473

The defendants filed a timely motion to reconsider an order dated July 13, 2022, which denied their motion to dismiss under Rules
12(b)(1) and 12(b)(6), SCRCP. The court alters and amends its prior order to reflect that it was not the court's intention to make a
finding on the ultimate issue of the existence of a complete version of the contract that purportedly requires arbitration, nor was
the order intended to foreclose the ability to raise the issue of arbitration following discovery. The court denies the defendants'
challenge to the ruling that the motion for dismissal or to stay the lawsuit should have been denied at the preliminary stages of this
litigation. This order is issued based on the court's finding that further briefing or argument is unnecessary. However, if either party
files an objection to the procedure of deciding without oral argument or briefing within 10 days from the date of this order , briefing
will be permitted under Rule 59(f), SCRCP. Please see page 2.

Pacifica Skylyn, Llc Dba Pacifica Senior Living Skylyn et alEugene W. Villanova, By And Through His Atty In Fact, Karen Lynn Ward et al

Spartanburg
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

Through oversight, the reconsideration motion was not noted by the court on its matters
under advisement list. The prior ruling hinged on the assertion that neither party was
able to produce a full copy of the contract that contained the purported arbitration
clause. The defendants challenge the overall ruling denying dismissal or staying the
case to allow for arbitration, but also maintain that the court should clarify statements
about the non-existence of a complete copy and rulings that seem to foreclose raising
the issue at a later stage following discovery on the existence of a binding contract
requiring arbitration. The body of the prior order is modified, as follows:

"The plaintiffs are residents of an elder care facility operated by the defendants which
has accommodations that range from independent living to more intensive levels of
care. A July 2021 failure of the HVAC system at the complex is alleged to have
subjected the residents to temperatures around 100 degrees Fahrenheit for
approximately two months. The issue is whether the plaintiffs can be compelled to
submit this dispute to binding arbitration based on a contract. The problem is that neither
the defendants nor the plaintiffs were able to produce a complete copy of the contract at
the hearing. It is unknown whether the complete version of the contract was executed,
which is a distinct possibility. The defendants have produced a well-written and carefully
researched brief in support of their motion, as well as affidavits which purport to show
what the missing pages would have contained. The ability to avail oneself of access to
the courts to resolve disputes is a fundamental constitutional right, and the court finds
that the defendants have not made the necessary showing that this right was waived.
Since the defendants are unable to produce a copy of an executed contract containing
the full arbitration agreement at this time and have no evidence at this point that the
plaintiffs are responsible in any way for the full documents being unavailable, the motion
is respectfully denied. This ruling is being made prior to discovery, and nothing
contained herein prevents the plaintiff from raising the issues contained in its motion
following discovery.
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Spartanburg Common Pleas

Case Caption: Eugene W. Villanova, By And Through His Atty In Fact, Karen Lynn
Ward , plaintiff, et al VS   Pacifica Skylyn, Llc Dba Pacifica Senior
Living Skylyn , defendant, et al

Case Number: 2021CP4202473

Type: Order/Electronic Form 4

Circuit Judge (Code #2050)

s/ William P. Keesley

Electronically signed on 2023-07-24 10:07:51     page 3 of 3
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Defendant: PACIFICA SKYLYN, LLC D/B/A PACIFICA SENIOR LIVING SKYLYN; ET AL.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS' ANSWER 

 

 

 Defendants, Pacifica Skylyn, LLC d/b/a Pacifica Senior Living Skylyn and Matthew 

Arledge (“Defendants”), answer Plaintiffs’ Complaint as follows: 

FOR A FIRST DEFENSE 

1. The allegations of paragraph 1 are admitted, upon information and belief. 

2. Answering paragraphs 2 and 3, it is admitted that Eugene W. Villanova and Ruth 

L. Villanova are residents in independent living at Pacifica Senior Living Skylyn in Spartanburg 

County. 

3. Answering paragraph 4, it is admitted that Pacific Skylyn, LLC is a South 

Carolina limited liability company that owns and operates Pacifica Senior Living Skylyn in 

Spartanburg, South Carolina. 
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4. Answering paragraph 5, it is admitted that Matthew Arledge is and was in July 

2021 the executive director of and licensed administrator for the Pacifica Senior Living Skylyn 

campus. 

5. Answering paragraph 6, it is admitted that there were two HVAC outages 

impacting certain areas of Pacifica Senior Living Skylyn in the month of July 2021 and that these 

outages resulted in times where there were elevated temperatures inside certain areas of the 

Pacifica Senior Living Skylyn campus.  The remaining allegations of paragraph 6 are denied. 

6. Answering paragraph 7, it is admitted that Pacifica Senior Living Skylyn offers 

several living options, including assisted living, and that the assisted living areas have air 

conditioning.  The Villanovas were not residents in assisted living. 

7. Answering paragraph 8, it is admitted that there were two HVAC outages 

impacting certain areas of Pacifica Senior Living Skylyn in the month of July 2021 and that these 

outages resulted in times where there were elevated temperatures inside certain areas of the 

Pacifica Senior Living Skylyn campus.  The remaining allegations of paragraph 8 are denied. 

8. Answering paragraph 9, it is admitted that some individuals decided to stay with 

relatives at times during the HVAC outages referenced above. 

9. The allegations of paragraphs 10, 11, including all subparts as to both Defendants, 

and 12 are denied. 

10. Paragraphs 13 and 14 are pleading devices to which no response is required.  To 

the extent a response is required, these allegations are denied. 

11. The allegations of paragraphs 15, 16, 17, 18, 19 and 20 are denied. 

12. Defendants deny Plaintiffs are entitled to any of the relief requested in their 

prayer for relief. 
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13. Defendants deny any allegations of the Complaint not specifically admitted 

above. 

FOR A SECOND DEFENSE 

14. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, the factual allegations in 

Plaintiffs’ Complaint give rise to a disputed matter that the parties have agreed by contract to 

resolve through binding arbitration and thus the Court lacks subject matter jurisdiction over 

Plaintiffs’ claims, which should be dismissed or stayed and referred for arbitration, pursuant to 

Rule 12(b)(1), SCRCP, and pursuant to the contract between the parties. 

FOR A THIRD DEFENSE 

15. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, it fails to state facts, in whole or 

in part, upon which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), 

SCRCP. 

FOR A FOURTH DEFENSE 

16. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Defendants plead any and all 

applicable defenses to punitive damages, including but not limited to the following: 

(a) the provisions of S.C. Code Ann. §§15-32-520 and -530 concerning various aspects of 

punitive damages, including but not limited to the applicable cap; and 

(b) an award of punitive damages would violate the 5th, 6th, and 14th Amendments to the 

United States Constitution and Article One, Section 3 of the South Carolina Constitution. 
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FOR A FIFTH DEFENSE 

17. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, it fails to state a claim for class 

relief under the dictates of Rule 23, SCRCP.  

FOR A SIXTH DEFENSE 

18. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Plaintiffs do not possess the 

same interest and have not suffered the same injury as putative class members and are not 

members of the class they purport to represent; therefore, class action status should be denied.  

FOR A SEVENTH DEFENSE 

19. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, class action status is 

inappropriate and should be denied because joinder is not impracticable for those residents who 

suffered a cognizable injury, if any.  

FOR AN EIGHTH DEFENSE 

20. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, the amount in controversy does 

not exceed one hundred dollars for each member of the class; therefore, class action status should 

be denied.  

FOR A NINTH DEFENSE 

21. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, class action status is 

inappropriate and should be denied because named Plaintiffs and unnamed putative class 

members entered into an arbitration agreement evidencing an intent and agreement to resolve 
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disputes through bi-lateral binding arbitration rather than through a class action or class 

arbitration.  

FOR A TENTH DEFENSE 

22. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, there are not sufficient questions 

of law or fact common to the alleged putative class for the action to be maintained as a class 

action. 

FOR AN ELEVENTH DEFENSE 

23. IN ORDER TO PRESERVE ALL POTENTIAL DEFENSES ON THIS ISSUE 

AND FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, to the extent the Complaint 

attempts to set forth a claim for personal injury, individual questions of law and fact predominate 

and class certification is inappropriate.  

FOR A TWELFTH DEFENSE 

24. FURTHER ANSWERING PLAINTIFFS’ COMPLAINT, Defendants have 

asserted that the dispute set forth in the Complaint is subject to binding arbitration and therefore 

that the Plaintiffs’ individual claims should be referred to arbitration, resulting in this action 

being dismissed or stayed.  To the extent that this action is not dismissed or stayed, Defendants 

expressly reserve the right to demand a jury trial and further reserve the right to assert additional 

defenses and do not waive any additional or further defenses as may be revealed by additional 

information that may be acquired during the course of discovery or otherwise in this action. 

WHEREFORE, having fully and truly answered Plaintiffs’ Complaint, Defendants pray 

that it be dismissed, that class certification be denied, that they recover their costs, and for such 

other and further relief as this Court deems just and proper. 

(SIGNATURE BLOCK ON FOLLOWING PAGE) 
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HEDRICK GARDNER KINCHELOE & GAROFALO LLP 

By:       s/Jonathan G. Roquemore 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com 

 
       Attorneys for Defendants 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MOTION TO DISMISS 
PURSUANT TO RULES 12(B)(1) AND 

12(B)(6), SCRCP, OR IN THE 
ALTERNATIVE TO STAY AND 

COMPEL ARBITRATION 
 

 

 Defendants, by and through counsel, hereby move, pursuant to Rules 12(b)(1) and 

12(b)(6), SCRCP, and the Federal Arbitration Act, 9 U.S.C. §§ 1 through 16, that Plaintiffs’ 

Complaint in this action be dismissed, or in the alternative, that this action be stayed and referred 

to binding arbitration.  The basis for this Motion is that the factual allegations in Plaintiffs’ 

Complaint give rise to a disputed matter that the parties have agreed by contract to resolve 

through binding arbitration.  Specifically, Eugene W. Villanova’s and Ruth L. Villanova’s 

attorney in fact, Karen Ward, signed an agreement at the time Mr. and Mrs. Villanova became 

residents at Pacifica Senior Living Skylyn in which it was agreed that all claims pertaining to 

Mr. and Mrs. Villanova’s residency would be resolved through binding arbitration.  Therefore, 

the Court lacks subject matter jurisdiction over Plaintiffs’ claims and Plaintiffs’ Complaint fails 

to state facts sufficient to constitute a cause of action and thus should be dismissed.  As an 

alternative remedy, this action should be stayed and the claims asserted herein should be referred 
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to arbitration.  This Motion is based on the applicable law and rules of procedure, the contract 

between the parties, and a memorandum of law to be submitted prior to hearing. 

HEDRICK GARDNER KINCHELOE & GAROFALO LLP 

By:       s/Jonathan G. Roquemore 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com 

 
       Attorneys for Defendants 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MEMORANDUM OF 
LAW IN SUPPORT OF MOTION TO 

COMPEL ARBITRATION  
 

 

Defendants submit this memorandum of law in support of their motion to dismiss, or in 

the alternative, to stay and compel arbitration of Plaintiffs’ claims. 

INTRODUCTION 

Eugene and Ruth Villanova (“Villanovas”) are residents of an independent living 

apartment on the campus of Pacifica Senior Living Skylyn (“Pacifica”).  They complain of air 

conditioning outages in July 2021 at the Pacifica property resulting in excessive temperatures.  

They have brought this action through their attorney-in-fact, Karen Ward, on behalf of 

themselves and a putative class of other residents, alleging negligence, recklessness, and/or 

willful conduct on the part of Pacifica and its administrator in relation to the air conditioning 

outages.  All allegations stem from the Villanovas’ residence in independent living at Pacifica. 

Karen Ward is the Villanovas’ duly appointed an authorized attorney-in-fact, (Compl. ¶ 

1), and signed the Residence and Care Agreement (“the Agreement”) that governed the terms of 
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Villanovas’ residency at Pacifica.  (Portions of Agreement attached as Ex. A.)   At this time, 

Pacifica has not located a complete copy of the Agreement, but as explained in the 

accompanying affidavit of Debra Kimbrell, Pacifica is in possession of the page wherein Ms. 

Ward signed the arbitration clause within the Agreement.  (Ex. B, Aff. of D. Kimbrell, ¶ 5.)  As 

more fully explained in the accompanying affidavit, Pacifica’s copy of the Agreement is missing 

the page preceding Ms. Ward’s signature, which is labeled subparagraph 11and titled 

“Arbitration”.  (Ex. B at ¶ 6.)    As is evident from the complete arbitration clause attached to 

Ms. Kimbrell’s affidavit, the scope of the signed arbitration clause is broad – the parties agreed 

to binding arbitration of “any and all claims and disputes arising from or related to this 

Agreement or your residency, care or services at the Community, whether made against the 

Community or any other individual or entity, including, without limitation, personal injury or 

wrongful death claims”.  (Ex. B.) 

Based on the agreement of the parties to arbitrate all claims between them and the strong 

state and federal policies favoring enforcement of arbitration agreements, Defendants submit the 

instant dispute should be resolved by binding arbitration in accordance with the procedures 

outlined in the Agreement’s arbitration clause.  Defendants, therefore, filed the instant motion 

seeking dismissal of Plaintiff’s claims for lack of subject matter jurisdiction and for failure to 

state facts sufficient to constitute a cause of action, or in the alternative, seeking an order 

compelling arbitration of each and every claim asserted by Plaintiff and dismissing or staying the 

lawsuit pending binding arbitration. 

LEGAL STANDARDS, ARGUMENT, AND ANALYSIS 
 
Absent agreement by the parties to the contrary, the question of arbitrability of a claim is 

an issue for the court.  Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 

(2001).  Arbitration of Plaintiff’s claims is mandated by the Federal Arbitration Act (“FAA”).  
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The FAA provides as follows: 

A written provision in . . . a contract evidencing a transaction involving 
commerce to settle by arbitration a controversy thereafter arising out of 
such contract . . . shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revocation of any contract. 
9 U.S.C.A. § 2. Generally, a party seeking to compel arbitration under the 
FAA must establish the following four elements: (1) the existence of a 
dispute between the parties; (2) a written agreement that includes an 
arbitration provision which purports to cover the dispute; (3) the 
Relationship of the transaction, which is evidenced by the  Agreement, to 
interstate or foreign commerce; and (4) the failure of, neglect or refusal of 
the [other party] to arbitrate the dispute. 
 

Whiteside v. Te/tech Corp., 940 F.2d 99, 102 (4th Cir. 1991); McCutcheon v. THI, 2011 U.S. 

Dist. Lexis 144288 (D.S.C. 2011).  As addressed herein, these four elements are all established 

by the nature and terms of the Agreement, and the dispute as set forth in the pleadings filed in 

this action.  Thus, the FAA is applicable and the arbitration provision in the Agreement is 

deemed “valid, enforceable and irrevocable” under the FAA. 

Because the arbitration provision is valid and enforceable, the instant case should be 

dismissed or stayed pending arbitration pursuant to the FAA.  9 U.S.C. §3. 

I. THE ARBITRATION CLAUSE IS VALID AND ENFORCEABLE UNDER THE 
FAA. 
  

a. The Agreement was signed by Ward, who was authorized to enter into the 
Agreement, including the arbitration clause. 

 
The Complaint identifies Karen Ward as the attorney-in-fact for the Villanovas, and there 

is no dispute that Karen Ward signed the arbitration clause within the Agreement.  The fact that 

there are missing pages to the Agreement is of no import in analyzing whether to compel 

arbitration because the missing terms are easily supplied through an objective method.  “[W]here 

it is clear from the language of an agreement that the parties intended to be bound and there 

exists an objective method for supplying a missing term, the court should endeavor to hold the 

parties to their bargain.”  166 Mamaroneck Ave. Corp. v. 151 E. Post Rd. Corp., 78 N.Y.2d 88, 
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91, 575 N.E.2d 104, 106 (1991)(citing 1 Williston, Contracts § 46, at 152–153 [3d ed]).  See also 

12 Williston on Contracts § 34:3 (4th ed.)(“Any doubt concerning the terms of an agreement or 

to supply missing terms in an otherwise valid agreement may be resolved in light of any relevant 

course of dealing, usage of trade, or course of performance.”)(citing Rossi v. University of Utah, 

2021 UT 43, 496 P.3d 105, 395 Ed. Law Rep. 838 (Utah 2021)).   Here, the affidavit of Debra 

Kimbrell establishes the terms of the arbitration clause through an objective method of 

comparison to other Residence and Care Agreements signed during the same general time frame.  

(Ex. B at ¶ 6.)  The arbitration clause in each of the agreements is identical, and the portion of 

the arbitration clause contained in the signed Villanova agreement matches those agreements 

word for word.  (Ex. B.)  

As the Villanova’s attorney-in-fact, Ms. Ward clearly had authority to enter into the 

Agreement, including agreeing to arbitrate claims relating to the Agreement or the residence of 

the Villanovas.  See Kindred Nursing Centers Ltd. P'ship v. Clark, 137 S. Ct. 1421, 1429, 197 L. 

Ed. 2d 806 (2017) (reversing state law frustrating Federal Arbitration Act’s purpose where 

agreement to arbitrate was within scope of power of attorney in nursing home context); 

Arredondo v. SNH SE Ashley River Tenant, LLC, No. 2017-001298, 2019 WL 3814725, at *2 

(Ct. App. 2019) (“[A] power of attorney does not need to explicitly refer to arbitration in order to 

grant the agent authority to execute an arbitration agreement as long as the powers granted are 

broad enough to include such an act.”). 

The arbitration clause is a provision in a written contract that was validly entered into by 

the Villanovas’ agent and should be enforced. Therefore, the arbitration clause is deemed valid 

and enforceable under federal law.  9 U.S.C.A. § 2. 

b. The Arbitration Agreement at issue evidences a transaction 
involving interstate commerce.  
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Arbitration should be compelled under the FAA.  Consistent with the FAA and the trend 

towards more liberal enforcement of arbitration agreements, South Carolina courts have 

consistently enforced arbitration agreements pursuant to the FAA, even where those agreements 

did not conform to the rigid requirements of the SCUAA.  See, e.g., Episcopal Housing Corp. v. 

Federal Ins. Co., 269 S.C. 631, 239 S.E.2d  47 (1977); Soil Remediation Co. v. Nu-Way Envtl. 

Inc., 323 S.C. 454, 476 S.E.2d 149 (1996); Munoz v. Greentree Fin. Corp., 343 S.C. 531,542 

S.E.2d 360 (2001).  

Since the United States Supreme Court announced the expansive interpretation of the 

scope and reach of the FAA in Southland Corp. v. Keating, 465 U.S. 1 (1984), the South 

Carolina Supreme Court has recognized that 

[b]eginning in the mid-1980's, the United States Supreme Court, 
interpreting the FAA, essentially "federalized" the law of arbitration by 
expanding the reach of the FAA to the full breadth of the Commerce 
Clause. The federal policy favoring arbitration, as expressed in the FAA, 
is now binding even in state courts and supersedes inconsistent state law 
and statutes which invalidate arbitration agreements. The basic purpose of 
the FAA is to overcome state courts' refusal to enforce arbitration 
agreements. 
 

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 591-92, 553 S.E.2d 110, 115 (2001). 

Following these principles, an arbitration provision is valid and enforceable under the 

FAA if the provision is contained in “a contract evidencing a transaction involving commerce.”  

9 U.S.C.A. § 2; Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 273 (1995).  In 

Dobson, the Court clarified the correct interpretation of the phrase “evidencing a transaction” 

and specifically rejected any argument that the phrase requires a contract to evidence “on its 

face” a transaction involving interstate commerce.  Thus, the Dobson court determined that the 

question is not whether the contract itself evidences a transaction involving interstate commerce, 

but whether the transaction underlying the contract does.  513 U.S. at 273. See also Cape Romain 

Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 123, 747 S.E.2d 461, 465 n.5 (2013) (overruling 
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Timms v. Greene, 310 S.C. 469,427 S.E.2d 642 (1993) “to the extent it determined the FAA did 

not apply because the contract on its face failed to demonstrate that the parties contemplated an 

interstate transaction”). 

The Dobson Court also defined the appropriate scope of the FAA by broadly interpreting 

the phrase “involving commerce” as the equivalent of “affecting commerce,” thereby reaching 

the fullest contours of Congress’ Commerce Clause powers.  Id. at 277.  The South Carolina 

Supreme Court has cited Dobson for this very proposition and elaborated as follows:  “Under the 

reach of the Commerce Clause, ‘Congress has authority to regulate (1) the use of the channels of 

interstate commerce, (2) the instrumentalities of interstate commerce, or persons or things in 

interstate commerce ... and (3) those activities having a substantial relation to interstate 

commerce.’”  Cape Romain Contrs., Inc., 405 S.C. at 125, 747 S.E.2d at 464 (quoting United 

States v. Gould, 568 F.3d 459, 470 (4th Cir. 2009)).  Furthermore, “Congress’[s] Commerce 

Clause power ‘may be exercised in individual cases without showing any effect upon interstate 

commerce’ if in the aggregate the economic activity in question would represent 'a general 

practice ... subject to federal control.’” Citizens Bank v. Alababco, Inc., 539 U.S. 52, 56-57 

(2003) (quoting Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 236, 68 

S. Ct. 996, 92 L. Ed. 1328 (1948)). 

Under this standard, there can be no question the Agreement in question evidences a 

transaction involving interstate commerce.  Providing admission and services in the context of 

independent living on the campus of a senior living facility implicates interstate commerce.  For 

example, the Agreement at issue required the provision of meals to Villanovas, in addition to 

utilities such as cable television and electricity, services that unquestionably involve interstate 

contracts.  See Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 381, 759 S.E.2d 

727, 732 (2014) (finding nursing home residency agreement implicated interstate commerce 
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because, inter alia, defendant was “contractually required to provide meals and medical supplies, 

which are instrumentalities of interstate commerce” and noting “many—if not all—federal and 

state courts have held that nursing home residency contracts similar to the one at issue here 

implicate interstate commerce and the FAA.”). Consequently, the Agreement evidences a 

transaction involving interstate commerce, and the arbitration clause contained therein is 

enforceable pursuant to the FAA. 

II. THE PARTIES AGREED TO SUBMIT ALL DISPUTES TO BINDING 
ARBITRATION.  
 
The arbitration clause in the Agreement covers all of the parties to this action and all of 

the claims asserted in the Complaint.  The arbitration provision is broadly written to encompass 

and apply to “any and all claims and disputes arising from or related to this Agreement or your 

residency, care or services at the Community, . . .”.  This language plainly covers all causes of 

action asserted in the Complaint, all of which arise from the residency and services provided to 

the Villanovas while they were residents at Pacifica. 

The policy of the United States and of South Carolina is to favor arbitration of disputes. 

Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110, 118 (2001).  “[U]nless the 

court can say with positive assurance that the arbitration clause is not susceptible to an 

interpretation that covers the dispute, arbitration should be ordered.”  Zabinski, 346 S.C. at 597, 

553 S.E.2d at 119 (citing S.C. Pub. Serv. Auth. v. Great W Coal, 312 S.C. 559, 564, 437 S.E.2d 

22, 25 (1993)).  Moreover, “A clause which provides for arbitration of all disputes ‘arising out of 

or relating to’ the contract is construed broadly.”  Landers v. FDIC, 402 S.C. 100, 109, 739 

S.E.2d 209, 213 (2013).  As explained by the South Carolina Supreme Court in Landers, 

Both the Fourth Circuit Court of Appeals and this Court have held that the 
sweeping language of broad arbitration clauses applies to disputes in 
which a significant relationship exists between the asserted claims and the 
contract in which the arbitration clause is contained. Thus, the scope of the 
clause does not limit arbitration to the literal interpretation or performance 
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of the contract, but embraces every dispute between the parties having 
a   significant relationship to the contract. 
 

402 S.C. at 109-10, 739 S.E.2d at 214 (internal citations omitted)(emphasis added).  Stated 

differently, an agreement to arbitrate will be enforced unless a party, in signing the agreement to 

arbitrate, could not possibly have been agreeing to arbitrate claims arising from wholly 

unexpected tortious conduct.  Aiken v. World Fin. Corp., 373 S.C. 144,151,644 S.E.2d 705, 709 

(2007).  Any doubts concerning the scope of arbitrable issues should be resolved in favor of 

arbitration. Zabinski, 346 S.C. at 597, 553 S.E.2d at 110. See also Landers, 402 S.C. at 109, 739 

S.E.2d at 214 (“The heavy presumption of arbitrability requires that when the scope of the 

arbitration clause is open to question, a court must decide the question in favor of 

arbitration.”)(intemal citations omitted). 

 A dispute related to utilities and maintenance of the Pacifica facility falls squarely within 

the category of disputes that are subject to the broad arbitration clause in the Agreement.  

Therefore, the Villanovas claims should be compelled to arbitration.  Moreover, because the 

arbitration clause does not expressly approve of class arbitration, only the Villanovas claims can 

be compelled to arbitration, not the putative class action claims.   “[A] party may not be 

compelled under the FAA to submit to class arbitration unless there is a contractual basis for 

concluding that the party agreed to do so.”  Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 

U.S. 662, 684, 130 S. Ct. 1758, 1775, 176 L. Ed. 2d 605 (2010).  This straightforward holding 

from the United States Supreme Court makes clear that the class claims are not subject to 

arbitration unless expressly permitted in the arbitration agreement.  Thus, only the Villanovas 

individual claims should be compelled to arbitration.    
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CONCLUSION 
 
 For the reasons stated herein, the written arbitration provision is valid, irrevocable, and 

enforceable by this Court pursuant to the FAA. Defendants respectfully request an Order 

dimissing this action for lack of subject matter jurisdiction or, alternatively, dismissing the class 

action claims and staying the action as to the Villanovas’ individual claims while they are 

submitted to binding arbitration pursuant to the terms of the Agreement. 

 

Hedrick Gardner Kincheloe & Garofalo LLP 

By: s/Joshua D. Shaw 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com  
 
      
 Attorneys for Defendants 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG ) CASE NO.: 2021-CP-42-02473

Eugene W. Villanova and )
Ruth L. Villanova, by and)
through Karen Lynn Ward, )
their attorney in fact, )
and on behalf of those ) MEMORANDUM IN OPPOSITION TO
similarly situated, ) DEFENDANTS’ MOTION TO COMPEL

) ARBITRATION
Plaintiffs, )     

)
vs. )

)
Pacifica Skylyn, LLC     )
d/b/a Pacifica Senior  )
Living Skylyn, and   )
Matthew Arledge, )

)
Defendants. )

BACKGROUND

 This matter comes before the Court on Defendants’

Motion to Compel Arbitration in a class action filed by the

Plaintiff, Karen Lynn Ward, as attorney-in-fact for her parents,

Eugene W. Villanova and Ruth L. Villanova.  It is alleged that

while the Villanovas were residents of Pacifica Senior Living

Skylyn, hereinafter referred to as “Pacifica Skylyn” which

operates a combination skilled care assisted living and

independent living facility in Spartanburg County, there were

untenable living conditions.  The allegation in Plaintiffs’

Complaint is that during July 2021 the facility had significant

air conditioning failures resulting in dangerous living

conditions when temperatures spiked to near one hundred (100)

degrees.  The problem lasted for a period of two (2) months
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before it was repaired.  Plaintiffs and the proposed class seek

financial damages as a result of the untenable living conditions

suffered by the residents.

DEFENDANTS’ MOTION

Defendant, Pacifica Skylyn, claims it is entitled to

arbitrate the claims of the Plaintiffs and the proposed class

based on a Residence and Services Agreement entered into by and

between the Defendant, Pacifica Skylyn, and Karen L. Ward as the

attorney-in-fact for the Villanovas.  The agreement provided by

the Defendants has an attachment to the motion and makes

reference to an arbitration agreement which in fact is missing

from the Residence and Services Agreement.

Plaintiffs have requested that the Defendant, Pacifica

Skylyn, produce the complete agreement, however, Defendant,

Pacifica Skylyn, has been unable to produce the same.

ARGUMENT

The missing arbitration agreement is purportedly

controlled by the FAA which requires that an arbitration clause

is separate from the contract in which it is imbedded and the

issue of its validity is distinct from its substantive validity

of the contract as a whole.  Since a separate contract does not

exist within the body of the Residence Agreement but simply some

references to an arbitration agreement, there is in fact no

agreement to arbitrate in the contract at issue in this case.

South Carolina law requires that in order to have a
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valid and enforceable contract, there must be a meeting of minds

between the parties with regard to all of the essential and

material terms of the agreement.  Grant v. Magnolia Manor-

Greenwood, Inc., 383 S.C. 125, 678 S.E.2d 435 (2009), citing

Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891 (1989).

The parties cannot be said to have had a meeting of the

minds on matters which are indefinite, vague, uncertain, and even

incomprehensible.  Vague expressions or indefiniteness and

uncertainty as to any of the essential terms of the agreement

have been held to prevent the creation of an enforceable

contract.  Reed v. Boykin, 282 S.C. 614, 320 S.E.2d 68 (S.C. App.

1984).

Finally, an agreement that omits material terms may be

determined to be unenforceable for indefiniteness.  A contract

leaving material terms open for future agreement is void for

indefiniteness.  Ellis v. Taylor, 316 S.C. 245, 249, 449 S.E.2d

487, 489 (1984).

Defendant bears the burden for proving both the

arbitration clause contains all material provisions and that it

describes them in definite terms.  Allegro, Inc. v. Scully, 418

S.C. 24, 791 S.E.2d 140 (2016).

The Defendant’s brief, while a very thorough memorandum

on arbitration claims under the FAA, fails to address the central

issue that the essential terms and body of the agreement are

simply missing from the Residence and Services Agreement.   
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Defense counsel has failed to explain what the terms and

conditions of the agreement are because they don’t exist in the

document signed by Karen L. Ward.

CONCLUSION

For the reasons set forth herein, this Court should

deny Defendants’ Motion to Compel Arbitration.

Respectfully submitted,

PATRICK E. KNIE, P.A.

/s/ Patrick E. Knie
                              
Patrick E. Knie
S.C. Bar No. 3564
Attorney for Plaintiffs
P.O. Box 5159
250 Magnolia Street
Spartanburg, S.C.  29304
Telephone No. (864) 582-5118
Telefax No. (864) 585-1615

July 11, 2022
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

IN THE COURT OF COMMON PLEAS 
 

Civil Action No. 2021-CP-42-02473 

 
EUGENE W. VILLANOVA AND  
RUTH L. VILLANOVA, BY AND 
THROUGH KAREN LYNN WARD, 
THEIR ATTORNEY IN FACT,  
AND ON BEHALF OF THOSE 
SIMILARLY SITUATED, 
 

Plaintiffs, 
 
v. 
 
PACIFICA SKYLYN, LLC D/B/A 
PACIFICA SENIOR LIVING SKYLYN, 
AND MATTHEW ARLEDGE, 
 

Defendants. 

DEFENDANTS’ MOTION TO 
RECONSIDER  

 

 

 Pursuant to Rule 59(e), SCRCP, Defendants submit this Motion to Reconsider the Court’s 

Order Denying Defendants’ Motion to Dismiss, or in the alternative to Stay and Compel 

Arbitration (“the Order”), and request that the Court reconsider its ruling and issue an Order 

compelling this matter to binding arbitration.  In the alternative, Defendants respectfully request 

that the Court clarify the basis of its ruling that the Plaintiffs’ action is not subject to binding 

arbitration.  “A party may wish to file such a motion when he believes the court has misunderstood, 

failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for 

the court to reconsider or rule on it. A party must file such a motion when an issue or argument 

has been raised, but not ruled on, in order to preserve it for appellate review.” Elam v. S.C. Dep't 

of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (emphasis in original).  

 As noted in the Order, the issue before the Court was whether Plaintiffs’ claims should be 

compelled to binding arbitration where Defendants presented a signed arbitration agreement but 
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2 
 

where a portion of the arbitration agreement was not presented to the Court by either party.  

Because of South Carolina case law providing that a Defendant risks waiving its right to compel 

arbitration by participating in the discovery process, e.g., Rhodes v. Benson Chrysler-Plymouth, 

Inc., 374 S.C. 122, 126, 647 S.E.2d 249, 251 (Ct. App. 2007), no discovery had been undertaken 

in the case prior to the hearing on Defendant’s Motion to Compel Arbitration.  Under these 

circumstances, Defendants submit it was premature for the Court to make a finding that “sections 

of the executed documents containing the full arbitration agreement are not in existence.”   

 While the Order goes on to clarify that there is a “distinct possibility” that the complete 

version of the contract was executed, Defendants submit that there was evidence presented to the 

Court that the Villanova Residence and Services Agreement (“Agreement”) was in fact signed 

with the complete arbitration clause.  The affidavit of Debra Kimbrell, the business office director 

for the Defendant facility, discusses the efforts of Ms. Kimbrell to investigate this issue and 

concludes, “the only reasonable inference is that Exhibit 2 contains examples of the complete 

arbitration agreement that Ms. Ward signed on 12/20/19 on behalf of Mr. and Mrs. Villanova.”  

Defendants respectfully submit that the Court failed to fully consider this evidence in concluding 

that there was a mere “distinct possibility” that the complete version of the Agreement was 

executed.  Plaintiffs did not submit any competing affidavit testimony or evidence that the 

Agreement signed by Ms. Ward was missing a portion of the arbitration clause.  Thus, the only 

evidence before the Court supported a finding that the Agreement signed by Ms. Ward contained 

a complete arbitration clause.  Furthermore, the portion of the arbitration clause that was present 

in the Agreement and signed by Ms. Ward states, “By signing below, you warrant that this 

Arbitration Agreement has been explained to you [and] that you understand its significance.”  Ms. 

Ward’s express assent to the statement that the arbitration clause was explained to her and that she 
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3 
 

understood it is further compelling evidence that the Agreement presented to, and signed by, Ms. 

Ward contained an enforceable arbitration clause.  (Ex. A to Defs.’ Memo in Support.)   

 Assuming the Court finds that the Agreement signed by Ms. Ward contained a complete 

arbitration clause, there were no further arguments advanced by Plaintiffs as to why their claims 

should not be compelled to binding arbitration.   However, even if the Court does not reconsider 

its ruling on that point, Defendants respectfully request clarification of the Court’s Order.  

Defendants cited to case law from other jurisdictions finding that where a contract’s missing term 

can be supplied by an objective method, the Court should enforce the contract.   (See Defs.’ Memo 

in Support, Section I.a., p. 3-4.)  Defendants endeavored to meet this standard by suppling the 

missing portions of the arbitration clause within the Agreement through an objective method – 

namely the process outlined in the affidavit of Debra Kimbrell. (See Ex. B. to Defs.’ Memo in 

Support.)  The Order finds that Defendants “have not made the necessary showing” that the 

fundamental right to a jury trial was waived.  However, it is not clear to Defendants whether the 

Court was saying (a) where a contract is missing a page or section that contains a purported 

arbitration agreement or jury trial waiver, the law does not allow a party to supply the missing 

term; or (b) where a contract is missing a page or section that contains a purported arbitration 

agreement or jury trial waiver, the law does allow a party to supply the missing term, but 

Defendants have failed to meet the standard for doing so in this instance.   

 For the foregoing reasons, Defendants respectfully request the Court reconsider its ruling 

and issue an Order compelling this matter to binding arbitration, or, alternatively, clarify the basis 

of its ruling that the Plaintiffs’ action is not subject to binding arbitration. 

 

.  
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4 
 

 

Hedrick Gardner Kincheloe & Garofalo LLP 

By: s/Joshua D. Shaw 
JONATHAN G. ROQUEMORE 
S.C State Bar No.:  68274 
JOSHUA D. SHAW 
S.C. State Bar No.: 77835 
1230 Main Street, Suite 325 
Columbia, SC 29201 
803-727-1200 
jroquemore@hedrickgardner.com 
jshaw@hedrickgardner.com  
 
Attorneys for Defendants 
 

July 25, 2022 
Columbia, SC 
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STATE OF SOUTH CAROLINA )      
     ) COURT OF COMMON PLEAS 

COUNTY OF SPARTANBURG   ) 2021-CP-42-02473 
)
)
)
)
)

EUGENE W. VILLANOVA, ET AL, )
PLAINTIFFS, )

)
vs. )   TRANSCRIPT OF RECORD   

)    
PACIFICA SKYLYN, LLC, ET AL, )

DEFENDANTS. )
______________________________)

July 13, 2022
Via WebEx

B E F O R E:

THE HONORABLE WILLIAM P. KEESLEY, JUDGE.  

A P P E A R A N C E S:

PATRICK KNIE, ESQ.
Attorney for the Plaintiff

JOSHUA SHAW, ESQ.
Attorney for the Defendant

Proceedings Recorded by DCRP
Transcribed by Penny M. Johnson  
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INDEX 

(There were no witnesses called) 

EXHIBITS   

(There were no exhibits submitted) 

   

2

I N D E X

(There were no witnesses called)

E X H I B I T S

(There were no exhibits submitted)
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P R O C E E D I N G S

THE COURT:  Let's go on the record on 2021-CP-42-02473, 

Eugene W. Villanova, V-I-L-L-A-N-O-V-A, and others vs. 

Pacifica, P-A-C-I-F-I-C-A, Skylyn, S-K-Y-L-Y-N, LLC, and 

others.  This hearing is being held on July 13, 2022 at 

10:09 a.m. using the WebEx virtual courtroom.  Court 

administration does not assign court reporters for these 

type of proceedings.  If a transcript is needed, one will be 

prepared by a transcriptionist using the WebEx recorder.  

The August 2021 order of the Supreme Court requires the 

consent of both sides to continue in this fashion.  For the 

Plaintiff, I have Patrick Knie, K-N-I-E.  

Do you consent, Mr. Knie?

MR. KNIE:  Yes, Your Honor. 

THE COURT:  For the Defense, I have Joshua Shaw, 

S-H-A-W.

Do you consent, Mr. Shaw?

MR. SHAW:  Yes, Your Honor. 

THE COURT:  You're asked, please, to speak clearly, not 

to talk over each other and, if possible, say your name 

before you start talking since no court reporter is present 

to take down who is speaking at any given time.  

I read the file last night.  There are two motions.  

Are both of them still active, a motion to compel and a 

motion to dismiss?
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MR. SHAW:  Your Honor, Josh Shaw on behalf of the 

Defendants.  I think the motion -- I don't want to speak for 

Mr. Knie, but I think the motion to compel is related to 

motion to compel discovery, which kind of turns based on 

whether the case is compelled to arbitration or not.  We 

agree if the case is not compelled to arbitration that we 

would have to respond to his discovery.  

THE COURT:  So Mr. Knie, your understanding is I'm 

going to hear the motion to require the case to be 

arbitrated today?

MR. KNIE:  Yes, Your Honor. 

THE COURT:  That's your understanding, Mr. Shaw?

MR. SHAW:  Correct, Your Honor. 

THE COURT:  And I will not hear the discovery motion at 

this time.  

Is that correct, Mr. Shaw?

MR. SHAW:  It's Mr. Knie's motion, but, yeah, we will 

-- we will respond to discovery depending on the outcome of 

the arbitration order.  

THE COURT:  So Mr. Knie, is it okay with you if I 

continue this discovery motion until a ruling on the other 

motion?

MR. KNIE:  That's fine.  

THE COURT:  All right.  So Mr. Shaw, let me hear your 

argument, please. 
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MR. SHAW:  Thank you, Your Honor.  Josh Shaw on behalf 

of the Defendants.  This is a putative class brought by the 

Villanovas through their attorney-in-fact, Karen Ward, 

against Pacifica Skylyn and its former executive director, 

Matthew Arledge, relating to HVAC issues at their apartment 

building.  

One thing I just want to clarify from the outset is 

that even though the Pacifica Campus in Spartanburg contains 

long term care and assisted living, the Villanovas resided 

in independent living.  In other words, they were not at 

Pacifica receiving any medical care or medical services.  

They simply lived there in apartment-style living.  

The campus is laid out sort of so that there's sort of, 

basically, one large apartment building for folks in 

independent living and a separate one for folks in assisted 

living.  And then those buildings are connected to the main 

building by hallways so that the residents don't have to go 

outside to get to the recreational area, dining area and 

chapel, those places.  

Some meals and other non-medical services are provided 

to those in independent living such as the Villanovas, but, 

otherwise, this is an apartment building that the Villanovas 

were living in.  And as I alluded to, the allegations in the 

case pertain primarily, if not exclusively, to an HVAC 

outage in July of 2021.  Again, it's not about providing 
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medical services and I don't think there's a claim of 

personal injury as well.  

The bottom line is the Villanovas were tenants of 

Pacifica in independent living.  There was an HVAC outage, 

which they make various allegations about in terms of the 

reasons for the outage and the length of the outage.  We're 

here today asking the Court to compel the Villanovas' claims 

to arbitration.  

Turning to the lease agreement between the Villanovas 

and Pacifica, there is clearly an arbitration provision.  

And Ms. Ward, as the attorney-in-fact, clearly signed that 

provision indicating agreement to arbitrate.  I don't want 

to -- well, the Villanova agreement is Exhibit A to our memo 

in support and it's, also, included in Exhibit B as an 

attachment to an affidavit from the facility's business 

office director, which I'll explain in just a minute.  

But whichever version you look at, it's clear on Page 

2.  It says, the agreement is subject to arbitration.  And 

then on Page 5 of Exhibit A, there is a signature of Karen 

Ward -- again, she's the attorney-in-fact -- which is from 

the Complaint indicating an agreement to an arbitration 

provision. 

So there's no question about whether there is an 

arbitration agreement in the residence and service 

agreement.  Frankly, we would say there's no question that 
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the agreement is subject to the FAA.  We've briefed that 

issue and it wasn't challenged in Plaintiff's briefing, so 

I'll move along unless the Court has questions about 

application of the FAA.  

We have the signed agreement to arbitrate that's 

subject to the FAA, but there is a question for the Court 

that is an interesting question and we think the only real 

question that we perceive.  When we got this lawsuit and 

pulled the Villanova file, the residence and services 

agreement, the one that I was just referring to and is 

attached, it is missing certain pages, including a portion 

of the arbitration clause that's separately signed.  

We've studied that document, Your Honor, and we've 

asked around the office, but nobody has a recollection or 

explanation for why some pages are present and other pages 

are missing in Pacifica's copy.  

We provided to the Court the agreement that we received 

in the exact form that we received it.  The pages are out of 

order.  It's missing some pages, but we wanted to be 

transparent in that regard.  It may, certainly, be the case 

that either Ms. Ward or the Villanovas have the complete 

agreement, but because of South Carolina case law stating 

that participation in the discovery process can constitute a 

waiver of arbitration rights, we've deliberately not engaged 

in written discovery and, thus, the motion to compel that 
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Your Honor already addressed with us.  

So, regardless, we don't think that the fact that pages 

were missing from the 2019 agreement signed by Ms. Ward 

creates an obstacle to the Court compelling the matter to 

arbitration.  And I'll explain that.  

I'll be frank with the Court.  I, actually, researched 

this myself and asked another attorney in my office to look 

at it and we did not find a case directly on point in terms 

of there being a clear agreement, signed agreement, but 

where a page was missing.  And I'm talking not just in the 

arbitration context, but generally, which was a little 

surprising to me that isn't out there.  You have this fear 

that it may be out there and we missed it.  

But what we did find is a lot of South Carolina law 

saying that where there's an ambiguity in the contract, 

extrinsic evidence can be consulted to determine the intent 

of the parties.  

We, also, found a line of cases which we cited, 

including Williston on contract section, which stand for the 

proposition that where missing terms can be determined by an 

objective method, the Court should enforce the agreement.  

Here, the objective method is not difficult to supply 

the missing pages.  This residence agreement was a standard 

agreement for Pacifica at the time of the Villanovas 

admission.  So we simply had the business officer manager 
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pull a couple of other agreements to show what the missing 

portion of the arbitration clause said.  It's pretty 

straightforward and that is laid out in the affidavit of Deb 

Kimbrell.  That's Exhibit B to our memo in support.  

She went ahead -- and we've attached to her affidavit, 

both the Villanova lease and these other lease/residents 

agreements.  And the operative language of the arbitration 

clause is -- it's in Section H, Paragraph 11.  And that's, 

actually, on Page 40 of our Exhibit B. 

And it's standard arbitration language, by signing 

below, you agree that any and all claims and disputes 

arising from or related to this agreement or your residency 

care or services at the community shall be resolved by 

submission to neutral binding arbitration in accordance with 

the Federal Arbitration Act.  

And, Your Honor, just one more quick point.  You don't 

have to take Deb Kimbrell's word for it on what this 

arbitration clause says because as pointed out, we have a 

portion of the Villanovas' arbitration clause.  And one can 

compare the portion to the other agreements and see that 

it's identical. 

So by reference to the other identical lease 

agreements, we can supply the missing terms of the 

arbitration clause through an objective method.  At that 

point, the arbitration analysis is typical and fairly 
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straightforward.  The agreement requires the Villanovas to 

submit any dispute they have related to their residence in 

independent living to binding arbitration.  

They've raised through their civil action a dispute 

about the air conditioning in the building and that's a 

dispute we feel is plainly covered by the arbitration 

agreement.  And for those reasons, we respectfully request 

that the Villanovas' claims be compelled to binding 

arbitration.

THE COURT:  Thank you. 

Mr. Knie. 

MR. KNIE:  Thank you.  Patrick Knie for the Plaintiff, 

Your Honor.  I've got a very succinct brief, three and a 

half pages long, because it's a very narrow, tailored issue 

involved in this case.  It's true the Villanovas were 

residents of Pacifica Senior Living.  It is of no 

consequence that they lived in independent living as opposed 

to skilled nursing or assisted nursing.  It's all one 

building and it's all connected.  And it's one air 

conditioning system that runs the whole complex.  So if it 

failed as to them, it failed as to everybody.  Our putative 

class is to represent everybody.  

Basically, the nexus is that in July of 2021, the 

system failed and it took them two months to repair it.  And 

during that period of time, which was exceptionally hot, 
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temperatures were in the 100-degree range.  It's a 

three-story building.  

With respect to the recorded arbitration agreement 

itself, Your Honor, all they have is a signature of our 

client and some reference to an agreement, but they don't 

have the agreement itself.  There's nothing in the affidavit 

that said when presented with this document to sign that the 

Villanovas or Ms. Ward on behalf of the Villanovas actually 

had the whole agreement before them.  In fact, that's just 

not the case.  The Villanovas can't produce it either 

because for whatever reason Pacifica Skylyn failed to 

present them with the full agreement.  

I mean, there is nothing that Ms. Ward signed that said 

you are agreeing to waive your Constitutional right to a 

jury trial and be compelled to arbitration.  And in the 

absence of words to that effect, clearly, they cannot compel 

arbitration.  

The nursing home, Pacifica Skylyn, is the moving party.  

The burden is on them to establish what the meeting of the 

minds was and there was no meeting of the minds because 

there was no agreement.  

And they refer to the FAA, well, there's nothing in the 

document that is Exhibit A that refers to the FAA.  But even 

if it were governed by the FAA, the FAA's case law says that 

within a contract for services for independent living or 
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assisted living or skilled nursing care, there has to be a 

separate independent arbitration agreement that can stand 

alone.  They can't produce it.  For all we know, it could be 

the Magna Carta or the Declaration of Independence.  I mean, 

it's just they cannot tell us what, in fact, it is other 

than what it is in other cases.  

But you cannot say well, we always do it this way so 

this is the way we do it in this case.  They have to prove 

that in this case they presented Ms. Ward with the wording 

that they claim was in the document.  They can't prove that.  

They don't have a witness that says that.  The affidavit 

doesn't say that.  

The case law is pretty straightforward.  The parties 

cannot be said to have a meeting of the minds on matters 

that are indefinite, vague, uncertain or even 

incomprehensible.  An agreement that omits material terms 

may be determined to be unenforceable for indefiniteness.  

Again, they have the burden to establish it.  They haven't 

established what was in the agreement or that that page was 

ever presented to Ms. Ward.  

So even though Mr. Shaw gave a very thorough recitation 

in his memorandum of FAA arbitration agreements, there is 

none in this case.  And for those reasons, we believe the 

Court is compelled to deny their motion.  

THE COURT:  Mr. Shaw. 
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MR. SHAW:  Briefly, Your Honor.  On the subject of what 

-- we agree with the case law that says about meeting of the 

minds that Mr. Knie is referring to, what we're saying is 

that we can through an objective method, and have, 

demonstrated what the language of the agreement was.  So to 

the extent that's our burden, that it's been carried.

Your Honor, in the part that Ms. Ward signed, again, 

it's not as though there's just a signature and we don't 

know what's there.  There is, I don't know how many lines, 

about 13 or 14 lines of the arbitration agreement and the 

last portion says by signing below, you warrant this 

arbitration agreement has been explained to you, that you 

understand its significance and that you voluntarily agree 

to be bound by it.  

And so that would be the response, I think, to the 

argument that we have no idea what they signed.  We know.  

She's acknowledging here that she has read an arbitration 

agreement and we have a portion of that.  That's all, Your 

Honor. 

THE COURT:  Do you have anything else, Mr. Knie?

MR. KNIE:  No, Your Honor. 

THE COURT:  I'll notify you of my decision in writing.  

Thank you very much.  The hearing is concluded at 10:27 a.m.
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