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Argument and CitatIOn of AuthorIty 

Appellant, RFT Management Co , LLC ("RFT") hereby respectfully submIts Its Reply 

Bnef m response to the Bnef of Respondents, Tmsley & Adams, LLP, and Welborn D Adams 

(collectIvely referred to as "T &A" herem) 

I THE TRIAL COURT ERRED IN NOT GRANTING RFT'S MOTION FOR 
JNOV OR FOR A NEW TRIAL ON THE CONFLICT OF INTEREST CLAIM 

Based on undIsputed, uncontradIcted eVIdence m the record and upon appOSIte case law, 

RFT argued m ItS mam Bnef that T &A commItted malpractIce by representmg RFT whIle 

subject to a conflIct of mterest WhICh had not been adequately dIsclosed or WaIved RFT WIll 

explam below that there IS nothmg m the record or m T&A's bnef whIch would support a 

contrary conclusIOn 

A EVIdence In the Record EstablIshes Beyond DIspute That T&A Was 
SubJect to a ConflIct of Interest 

Durmg argument on the partIes' motIOns for dIrected verdIcts on the malpractIce cause of 

actIOn, the tnal court VIewed as very cntlcal RFT's contentIOn that the eXIstence of a "conflIct 

was not contradIcted factually,,1 In fact, the court asked counsel for both partIes whether the 

Issue of the eXIstence of a conflIct of mterest presented a factual questIOn or a legal questIOn 2 

Attorneys for both partIes responded that It presented a legal questIOn and not a factual questIOn 3 

Indeed, T&A's counsel confirmed that he wanted the court to "rule as a matter of law whether or 

not a conflIct eXIsted ,,4 He thereupon admItted that "[t]here IS always an mherent conflICt 

I R App p 18, hnes 8-12 

2 R App P 16, hnes 13-24 

3 R App p 16, lme 25-p 17, hne 2 

4 R App p 18, lme 24-p 19, hne 4 
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when one lawyer represents more than one person ," and the tnal court agreed 5 Nonetheless, 

based upon some umdentified case, T&A's attorney then reversed hIS posItIOn and argued that 

the Issue was factual 6 T&A's problem IS that regardless of whether the Issue as to the eXIstence 

of a conflIct of mterest may m some CIrcumstances be factual m nature, T &A admItted that the 

facts essentIal to the eXIstence of an Inherent conflIct of mterest (an attorney sImultaneously 

representmg two clIents) were present As T&A states m ItS bnef, 

The testImony of Respondent Adams and hIS expert, TIghe, 
support the Respondents' pOSItIOn that there was no conflICt 
of mterest m thIS transactIOn other than the mherent 
conflIct m representmg a buyer and a seller, and that 
conflIct was addressed m the dIsclosure revIewed and 
executed by RFT 

Respondents' Bnef at 17 (emphasIs added) ThIS admISSIOn IS cntIcal because It confirnls the 

eXIstence of the conflIct of mterest, WIth the result that If the conflIct was not adequately 

dIsclosed and valIdly waIved, T&A's lIabIlIty for malpractIce would have been establIshed 

WIthout factual dIspute, and the JUry should have been so mstructed 

B T&A DId Not Adequately DIsclose Its ConflIct of Interest 

In ItS mam bnef, RFT CIted dIrectly on-pomt South CarolIna case law and RPC 1 7(b )(2) 

and Comment 16, m order to IdentIfy the legal reqUIrements for disclosmg a conflIct of mterest 

Appellant's Bnef at 15-16 T &A baSIcally Ignored thIS dISCUSSIOn, relymg entIrely upon the 

Attorney RepresentatIon DIsclosure fonn ("ARD") 7 as provIdmg the reqUIred dIsclosure T &A 

presented no legal authonty of ItS own At the heanng on the dIrected verdIct motIon, r &A 

5 R App P 19, lInes 12-15 

6 R App p 20, lmes 1-22 

7 PX 9, R p 731 
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argued that m order to pass muster, the ARD need only have advIsed RFT that T &A was 

representmg two partIes 8 Mr TIghe also opmed that as long as a dIsclosure form notified the 

partIes "that one lawyer IS domg work for both sIdes ," nothmg else was needed 9 T&A's 

argument and Mr TIghe's opmIOn make no sense If the only dIsclosure reqUIred at a real estate 

closmg IS that both partIes be mformed that they are bemg represented by the same attorney, 

wIthout more, the McNazr and Bankers Trust cases and Comment [16] to RPC 1 7(b)(2) would 

be rendered meanmg1ess Appellant's Bnef at 15-16 & n 31 Those authontIes clearly reqUIre 

more m the way of dIsclosure Expected1y, T &A has yet to CIte any authonty whIch supports ItS 

VIew as to the scope of ItS duties m disclosmg the conflIct of mterest 

In addItion, RFT also took pams to exp1am that, on ItS face, the ARD dIscloses nothmg 

and that the necessary ImplIcatIOn from the language of the document and from the fact that Mr 

Roatch was reqUIred to acknowledge that there was no conflIct, was that T &A adVIsed RFT that 

there was then no conflIct Appellant's Bnef at 16 RFT chose not to respond to thIS contentIOn 

Fmally, there IS the testimony of Defendant Adams When asked whether he told Mr 

Roatch at the closmg that T &A had a conflIct of mterest, he testified "I dId not tell hIm I had a 

conflIct of mterest because I dId not belIeve I dId ,,10 And although Adams testified on dIrect 

that he "went over" the ARD WIth Mr Roatch, he recanted that testimony on cross-exammatIOn 

when confronted WIth deposItIOn testimony m WhICh he admItted that the ARD Itself was the 

only commUnICatIOn he had had WIth Mr Roatch regardmg conflIct of mterest 11 

8 R App P 19, 1me 16 - P 20, 1me 6 

9 TIghe Testimony, R p 638, lIne 24 - P 639, 1me 18 

10 Adams TestImony, R p 603, hnes 17-20 

11 R P 603, hne 25 -p 604,lme 17 
3 



Based upon the above pomts, RFT respectfully submIts that eVIdence submItted by T &A 

at tnal was msufficient to permIt a reasonable Juror to conclude that T &A' s admItted conflIct of 

mterest was adequately dIsclosed to RFT In fact, whether the ARD, as the sole commumcatIOn 

regardmg any type of conflIct, constItutes a legally adequate dIsclosure presents a pure questIOn 

of law whIch the tnal court should have answered m RFT's favor 

C RFT Could Not PossIbly Have WaIved a ConflIct of WhICh It Was Not Aware 

T&A quotes the case of Bea! v Mars Larson Ranch Corp, 586 P 2d 1378, 1384 (Idaho 

1978) for the proposItIon that at a real estate closmg, "If the partIes have already agreed to the 

basIc terms of the agreement and the attorney acts pnmanly as a 'scnvener' he may normally 

represent both partIes after obtammg theIr consent" Respondents' Bnef at 11 T &A also states 

that Bea! was rehed upon by thIS Court m McNarr Id at 11-12 What T&A does not dIsclose IS 

that the last four words of the above quotatIOn, "after obtammg theIr consent," were ItahcIzed m 

McNarr for emphasIs, but are not ItahcIzed m T&A's bnef See McNarr, 330 SCat 346, 499 

S E 2d at 495 The words "after obtammg theIr consent" were emphasIzed by thIS Court m the 

McNarr opmIOn for the ObVIOUS purpose of stressmg the Importance of obtammg mformed 

consent to the conflIct of mterest Instead of quotmg from the McNarr decIsIon contammg the 

emphasIzed language, however, T &A quoted dIrectly from the Bea! case m WhICh the subject 

words were not emphasIzed, and then sImply mentIOned that Bea! had been rehed upon by the 

court m McNarr Respondents' Bnef at pp 11-12 ThIS JuxtaposItIon of the cases was no more 

than an attempt to draw the Court's attentIon away from the Importance whIch our courts have 

placed upon obtammg mformed consent to a conflIct of mterest, whIch T &A faIled to do m thIS 

case 

4 



So T &A IS left wIth nothmg but the fnvolous posItIOn that by sIgnmg a form WhICh 

dIsclosed only that T &A would represent both buyer and seller but WhICh dId not mentIOn the 

term "conflIct of mterest" and Imphed that there was no confhct of mterest, RFT somehow 

Waived T&A's conflIct ofmterest AddItIonally, Mr Freeman testIfied that by sIgnmg the ARD, 

Mr Roatch dId not vahdly waIve or consent to T&A's conflIct ofmterest 12 There IS no contrary 

eVIdence on the record GIven the undIsputed facts m the record, that conclUSIOn follows as a 

matter of law, even wIthout considenng Mr Freeman's testImony Thus, the tnal court should 

have dIrected a verdIct or granted Jnov m RFT's favor based upon the conflIct of mterest 

Alternatively, and at the very least, the tnal court should have granted a new tnal 

II T&A COMMITTED MALPRACTICE BY FAILING TO DISCLOSE, 
AND BY MISREPRESENTING, MATERIAL FACTS 

In ItS mam bnef, RFT referred to numerous facts m the record of WhICh T &A was aware 

at the tIme of the closmg and whIch T &A eIther mIsrepresented or faIled to dIsclose 13 RFT also 

referred to undIsputed record eVIdence whIch reflected that the undIsclosed and mIsrepresented 

facts were matenal, that they were rehed upon by RFT m closmg the transactIOn, and that, as a 

proXImate result of the non-dIsclosures and mIsrepresented facts, RFT was damaged 14 In 

response, T&A dId not dIspute RFT's contentIOns regardmg matenahty, rehance, and causatIOn, 

and, mstead, presented a number of other arguments WhICh are not supported m the record or by 

apphcable law Each of those arguments IS addressed below 

12 Freeman testimony, R p 478, hnes 8-24 

13 See Appellant's Bnef at pp 19-24 

14 Id at pp 22-24 
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A The ARD Form Did Not Relieve T &A from Its Duty to Disclose 
Material Facts to RFT 

Focusmg on language m the ARD m whIch RFT acknowledges that It dId not retam T&A 

to negotiate the tenns of the contract wIth the seller or "to provIde substantIve advIce about how 

or whether to proceed wIth thIS transactIOn ,,,15 T&A claims that RFT relIeved It from any 

oblIgatIOn to provIde mfonnatIOn relatmg to the transactIOn In other words, T &A and Tighe dId 

not argue that Adams dId not have a duty to dIsclose, but that any such duty was Waived m the 

ARD In fact, Adams never demed that he was subject to a duty of dIsclosure And as the 

Fourth CIrCUIt recogmzed m Schatz v Rosenberg, 943 F 2d 485 (1991), an attorney has a duty of 

full dIsclosure to hIS chent, even If It reqUIres the attorney to "tattle" on another clIent Id at 493 

(cItmg Crest Investment Trust Inc v Comstock, 327 A 2d 891 (Md App 1974)) 

More to the pomt, Adams admItted that there was no wordmg m the ARD statmg that he 

was relIeved from disclosmg relevant mfonnatIOn to Mr Roatch 16 RFT's expert, Mr Freeman, 

testIfied uneqUIvocally that T &A was subject to an absolute duty of dIsclosure 17 At tImes, T &A 
I 

and ItS expert have unsuccessfully tned to equate "disclosmg mfonnatIOn" wIth "gIvmg advIce" 

m order to bnng the failure to dIsclose withm the coverage of the ARD's language releasmg 

T &A from an oblIgatIOn to gIve advIce Mr Freeman, however, clearly outlmed the dIfferences 

between the two concepts m hIS testImony 18 Even Mr Tighe acknowledged that there IS a 

15 P X 9, R P 731 

16 Adams testImony, R p 605, lmes 1-10 

17 Freeman testImony, R p 483, hne 10 - P 495, hne 18 

18 R P 484, lmes 13-21 
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dIfference 19 

Based upon the above uncontradIcted eVIdence and the wordmg of the ARD, the only 

possIble conclusIOn IS that the ARD was legally meffectIve to lImIt or to Waive T&A's duty to 

make full dIsclosure to RFT of all matenal facts 

B The TItle OpInIOn Letter and the Deed DeriVatIOns DId Not 
SatIsfy T &A's DIsclosure OblIgatIOns 

WhIle T &A demes m ItS bnef that It was raIsmg as a defense an alleged failure of RFT to 

exercIse due dIlIgence m dlscovenng ItS claims, (Respondent's Bnef at 16), It then proceeds to 

CIte certam mapposlte cases znvolvzng tztle dlsputes for the proposItIOn that notice of a deed and 

ItS contents constitutes notice of "whatever matters one would have learned upon the mqmry that 

the mstrument made It one's duty to pursue" Id (CItatIOn omItted) WhIle T&A's bnefIs far 

from clear on why thIS legal propOSItIOn was raised, RFT mfers that T &A IS claImmg that RFT's 

claims are somehow barred because RFT dId not follow some unIdentified path of mqmry 

supposedly suggested by the documents 20 RFT's CItatIOn of the cases means nothmg actually 

because they mvolve dIsputes between grantor and grantee and not a dIspute between a party and 

ItS own attorney and because there IS no eVIdence m the record as to what mformatIOn the 

documents prOVIded notice of, as to what actIOn T &A belIeves RFT should have taken m order 

to make mqmry, or as to what would have been learned as a result of those actIOns Fmally, as 

RFT explamed m ItS mam bnef, an attorney does not satisfy hIS profeSSIOnal and fidUCIary duties 

19 TIghe testimony, R p 658, lInes 8-10 

20 T &A claims that Mr Roatch receIved copIes of the closmg documents on the mornmg pnor to 
the closmg and, then, went over these documents WIth the attorney hIred by RFT to reVIew the 
buy-back agreement RFT demes that eIther of these events took place, and Adams testified that 
he could not Identify WhICh documents Roatch receIved pnor to the closmg nor could he Identify 
whIch documents were dIscussed WIth RFT's attorney Adams testimony, R p 600, lme 3 - P 
601, lme 10 
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of dIsclosure by provIdmg a clIent a document full of legalIze and then by gamblmg that the 

clIent would understand the full Import of the language used Appellant's Bnef at 30 

C There Is No DIspute on the Record About WhICh Facts Were 
Not DIsclosed or About T&A's Knowledge Thereof 

In Its mam bnef, RFT carefully chromcled through preCIse cItatIOns to the record each 

undIsclosed fact m the chronologIcal order m whIch It came to T&A's attentIOn Appellant's 

Bnef at 19-23 Havmg done so, RFT expected that If there were any contrary or conflIctmg 

eVIdence, T &A would IdentIfy such eVIdence and provIde record CItatIOns of Its own Other than 

cItmg mconsequentIaI strongly dIsputed eVIdence regardmg whether or not Mr Roatch may have 

been on notIce that lots 28 and 31 were buy-back lots, T &A dId neIther Instead, T &A 

presented, wIthout a smgle supportmg reference to the record, the demonstrably erroneous and 

conclusory statement that "there was a dIsagreement among the WItnesses as to what mformatIOn 

Respondents had regardmg the finanCIal status of LGD " Respondents' Bnef at 15 T &A 

dId not IdentIfy the WItnesses who had supposedly presented conflIctmg testImony, dId not 

IdentIfy the supposedly conflIctmg testImony through CItatIOns to the record, dId not explam why 

the testImony was conflIctmg, and dId not relate the testImony to speCIfic undIsclosed facts The 

reasons why T &A elected to rely upon conclusory generalItIes over probatIve speCIfic eVIdence 

reqUIres no explanatIOn 

D There Is Nothmg m the Record WhICh Prevents RFT from Argumg The EVIdentIary 
and Legal SIgmficance of "Fhp TransactIOns", HUD-l's, or Deed Affidavits 

(1) That T &A Had Orchestrated the Closmg As an Illegal 
Fhp TransactIOn Has Been a Part of thIS Case Smce Its InceptIOn 

T &A argues that the Issue of whether the closmg was orchestrated as an Illegal flIP transactIOn 

"was never before the tnal court" Respondents' Bnef at 15 Contrary to thIS argument, 
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however, ~25 of the Complamt specIfically alleges the eXIstence of 

[k]nowledge by "LAW FIRM" and "ATTORNEY 
ADAMS" of "FLIP" transactIOns such as was undertaken 
here by "DEVELOPER" are among the most common 
mortgage fraud schemes and have been exposed as such 21 

Moreover, the manner and tImmg of the closmg of thIS transactIOn has always been at the heart 

of thIS case Thus, It IS speCIfically alleged m great detaIl m the Complamt that unbeknownst to 

RFT, the seller (Lake Greenwood Developers) used most of the money paId by RFT for lots 28 

and 31 m order to purchase those lots from theIr owners 22 These allegatIOns pleaded the 

essentIal elements of a "flIP transactIOn", defined by the Supreme Court as one "where proceeds 

from the second transactIOn are used to fund the mitIal transactIOn" In re Barbare, 360 S C 

560, 567-68, 602 S E 2d 382, 385-86 (2004) RFT submIts that gIven the tImmg of the RFT, 

Robertson, and Gnmshaw closmgs, and the false mformatIon m the HUD-l's prepared by T&A, 

the transactIOn whIch was closed by T &A could only be charactenzed as an Illegal "flIP 

transactIOn" under the In re Lathan, In re Barbare, and In re Johnson cases CIted m RFT's bnef 

at pp 33-35 And as the Supreme Court noted mIn re Faysoux, a lawyer's "participatmg m a 

flIP transactIOn would constItute mIsconduct" 381 S C 637,642,675 S E 2d 428,431 (2009) 

Because of the language of the Complamt and clear case law, RFT can only assume that 

T &A IS playmg semantIcs WIth the words "flIP transactIOn" and "Illegal" It argues apparently 

that If those words were not used or pled pnor to tnal, RFT may not rely upon the tImmg, 

arrangement, and orchestratIOn of the closmg as eVIdence of malpractIce The argument IS 

fnvolous Those words are used only to descnbe the mechanIsm of the closmg, flIppmg 

21 Complamt at ~25, R P 17 

22 Id at ~~ 14-17,30, R p 14-15 
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property, and It IS what occurred whIch renders T&A's conduct unethIcal and Illegal, not the 

label whIch IS used to descnbe the occurrence 

(2) RFT Had the RIght to Rely upon the HUD-l's 
and Deed Affidavits as EVIdence of MalpractIce 

T &A' s argument that thIS Court should not consIder the false and mIsleadmg HUD-l 's 

and deed affidavIts prepared by T &A as eVIdence of malpractIce because they were not pled m 

the Complamt IS based upon a mIsunderstandmg of notIce pleadmg reqUIrements The ultImate 

facts underlymg RFT's claIm are that T&A faIled to dIsclose and mIsrepresented numerous 

matenal facts The HUD-l 's and affidavIts were presented solely as evzdence that certam facts 

had knowmgly been mIsrepresented, or not dIsclosed by T &A Even If the Importance of these 

documents were not mferable from the allegatIOns of the Complamt (whIch It clearly IS), they do 

not constItute ultImate facts and need not have been pled Rule 8(a) reqUIres only "a short and 

plam statement of the facts showmg that PlamtIff IS entItled to relIef " As thIS Court has 

explamed 

Under the rules of thIS state, only ultImate facts need to be 
pled, not all facts At the pleadmgs stage, a lItIgant IS not 
reqUIred to submIt the eVIdence necessary to prove ItS case 
"[U]nder our current pleadmg rules only ultImate facts are 
reqUIred to be stated m pleadmgs UltImate facts are those 
whIch the eVIdence upon tnal wIll prove, and not the 
eVIdence whIch wIll be reqUIred to prove those facts " 

Food LIOn Inc v Unzted Food and Comm Workers Internat UnIOn, 351 S C 65, 79, 567 

S E 2d 251, 258 (Ct App 2003) (cItatIOn omItted) In any event, the HUD-l presented to RFT 

by T &A was attached to the Complamt as ExhIbIt F and referenced therem (R p 68) 
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E The HUD-l's and Deed Affidavits Were False and Mlsleadmg 

T&A chose not to dIrectly contest RFT's contentIons as to why the HUD-l's and deed 

affidavIts were Improper, but mstead argued that the HUD-l 's complIed WIth a closmg attorney's 

standard of care, relymg totally upon TIghe's conclusory opmIOn, and claImmg generally that 

they were accurate 

(1) The HUD-1's Were Not Prepared m ComplIance 
With the Standard of Care 

RFT submIts that the Barbare and Lathan cases refute conclusIvely TIghe's opmIOn that 

the preparatIOn of HUD-l 's WhICh faIl to accurately show where sale proceeds are gomg and fall 

to dIsclose a flIp transactIOn comphes WIth a closmg attorney's standard of care TIghe's bald 

"expert" opmIOn that the HUD-1 's complIed WIth that standard should therefore be Ignored As, 

the Umted States Supreme Court noted m affirmmg the tnal court's grantmg of Judgment as a 

matter of law followmg a multI-mIlhon dollar Jury verdIct 

When an expert opmIOn IS not supported by 
suffiCIent facts to valIdate It m the eyes of the law, 
or when zndzsputable record facts contradzct or 
otherwzse render the opznzon unreasonable zt 
cannot support a JUry s verdzct (emphasIs added) 

Brooke Group Ltd v Brown & Wzllzamson Tobacco Corp, 509 U S 209,242 (1993), see also, 

Przce v Czty of Charlotte N C, 93 F 3d 1241, 1248-49 (4th Clr 1996) (vague, conclusory 

opmIOn eVIdence should not be consIdered m determmmg the suffiCIency of the eVIdence to 

support a verdIct), Czty of San Antonzo v Pollock, 284 S W 3d 809, 816 (Tex 2009), Integra 

Lzfesczences I Ltd v Merck K GaA, 496 F d3d 1334, 1342 (Fed Clr 2007) ("when an expert 

wItness's statement of the law IS mcorrect, that VIew of the law cannot be relIed upon to support 

the verdIct ") (cltmg Brooke Group Ltd 509 U S at 242), Hynzx Semzconductor Inc v Rambus 
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Inc, 2008 WL 73681 at * 5 (N D Cal 2008) ("a reasonable Jury cannot credIt testImony that falls 

to reflect reahty ") 

Moreover, T &A' s attempt to estabhsh the accuracy of the HUD-l' s IS unavmlmg It 

argues that the HUD-l 's were not false or misleadmg because It retamed the proceeds of sale m 

ItS trust account for LGD's benefit and because LGD controlled dIsposItIon of the funds ThIS 

type of argument has been flatly rejected by the Supreme Court Thus, m In re Johnson, the 

attorney actually dIsbursed all of the funds dIrectly to the developer, rather than keepmg them m 

hIS trust account ThIS dIfference dId not save the attorney's hcense because, as the Supreme 

Court held, he "should have known that the short amount of tIme between [defendant's] purchase 

and sale enabled [defendant] to fund hIS purchase of the property m the first transactIOn" 375 

SCat 503 n 2, 654 S E 2d at 274 n 2 So, too, here should T &A be charged WIth the same 

knowledge Indeed, because of ItS other knowledge ofLGD's money problems, T&A knew for a 

fact that LGD had to use RFT's momes to satIsfy the Gnmshaw and Robertson buy-backs 

T&A's unsupported conclUSIOn that RFT cannot estabhsh as a matter of law that It was 

mJured by the phony HUD-I 's can be, and IS, refuted by the record m thIS case FIrst, m provmg 

prOXImate cause a party need not relate specIfic damages to each one of numerous 

nondIsclosures and mIsrepresentatIOns Thus, prOXImate causatIOn can be shown to have resulted 

from the combmed effect of all of those acts and omISSIOns At page 24 of ItS mam bnef, RFT 

CItes testImony by Mr Roatch to the effect that If he had had knowledge of any of the plethora of 

undIsclosed or mIsrepresented facts (to mclude facts whIch would have been dIsclosed by an 

accurate HUD-l), he would not have closed the purchases of lots 28 and 31 ThIS testImony IS 

undIsputed on the record, and, therefore, estabhshes rehance and proXImate causatIOn as a matter 

of law 
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(2) Deed Affidavits Prepared by T &A Were False and 
Caused InflatIOn of Appraisals Submitted to RFT 

At pages 37-38 of Its mam bnef, RFT explams that the deed affidaVIts for Gnmshaw, 

Robertson, and others were demonstrably false because whIle they purportedly showed what was 

paId m money or money's worth, they reflected that amount as the lIst pnce of $235,000 00, 

mstead of the actual true cash conSIderatIOn of $211,500 00 23 BlIthely Ignonng the language of 

the affidavIts, T &A argues that the statute, S C Code Ann § 12-24-30(A)(2000), allows faIr 

market value to be used as a surrogate for actual cash conSIderatIOn, and that Adams used faIr 

market value T &A made no attempt to explam the dIfference between what Adams says he dId 

and what actually appears on the affidavIts WhICh he prepared In other words, If Adams had 

actually drafted the affidavIts to reflect that conSIderatIon was determmed by faIr market value, 

he would have checked the appropnate place on the form Instead, he checked "money or 

money's worth" In addItIon, Adams testIfied that he dId not use actual faIr market value as 

determmed by an appraIsal, but mstead substItuted the lIstmg pnce as faIr market value (Adams 

testImony, R P 601, lme 22 - P 602, lme 15) The "lIstmg pnce" IS not the measure of faIr 

market value 

WIth respect to the causatIOn Issue, RFT CIted expert testImony establIshmg that falsely 

mflated deed affidaVIts result m later appraIsals also bemg mflated RFT then explamed how the 

earlIer mflated deed affidaVIt for lot 26 was used as a comparable m the later appraIsals for lots 

28 and 31 See Appellant's Bnef at 38 T &A dId not contest thIS eVIdence m ItS bnef, and the 

eVIdence remams undIsputed and uncontradIcted T &A dId not present expert appraIsal eVIdence 

of Its own, most lIkely because It was unobtamable 

23 Gnmshaw deed, PX 35, R P 745, AdaIr deed, PX 47, R P 778, AdaIr Contract, PX 46, R P 
771, Robertson deed, PX 42, R P 762 
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II RFT DID NOT CONSENT TO THE COURT'S DECISION TO NOT 
SUBMIT THE BREACH OF FIDUCIARY DUTY CLAIM TO THE JURY 

T&A claims that RFT waived the breach of fiducIary duty claim because It dId not object 

\ 

to the merger of the causes of actIOn and because It dId not object to the charge and verdIct form 

whIch omItted breach of fidUCiary duty These purported grounds are based upon erroneous 

charactenzatIOns of what IS m the record Dunng oral argument on dIrected verdIct motIOns 

made at the close of RFT's eVIdence, Its attorney argued to the Court that a Jury could return a 

verdIct on breach of fidUCIary duty but not on malpractIce, and VIce versa,24 because those claims 

are not based on all of the same legal pnncipies 25 

At the close of all the eVIdence, the tnal court demed RFT's motIon for a dIrected verdIct 

on the fidUCiary duty cause of actIOn 26 RFT's counsel then repeated RFT's pOSItIon that the JUry 

could return a verdIct on one cause of actIOn but not the other 27 T&A's counsel argued that the 

case of Doe v Howe, 367 S C 432, 626 S E 2d 25 (Ct App 2005), reqUIred that only the legal 

malpractIce claim could be submItted to the Jury 28 At that pomt, the tnal court commented that 

combmmg the two cases of actIOn would sImphfy thmgs for the Jury 29 RFT's counsel then 

responded that he could not "off hand" thmk of a CIrcumstance WhIch dIfferentIated a 

malpractIce claim from a breach of fidUCIary duty claim, only to have hIS argument cut short 

24R P 507, lme 1-p 508, lme 14 

26 R P 674, hnes 3-5 

27Id, hnes 10-14 

28Id, hnes 15-19 

29 R P 674, lme 20 - P 675, lme 5 
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Havmg demed RFT's motIon for a dIrected verdIct, the trIal court decIded to charge only legal 

malpractIce 30 At no pomt durmg the entIre dIscUSSIOn dId RFT's attorney consent to there bemg 

no charge on breach of fiducIary duty 

Because the trIal court had demed RFT's dIrected verdIct motIon and had defimtIvely 

ruled that there would be no charge on breach of fidUCIary duty, RFT had no oblIgatIOn to object 

to the verdIct form or the JUry charge for excludmg that whIch the court had already excluded 

See Thomasko v Poole, 349 S C 7, 10-11,561 S E 2d 597, 598-99 (2002), (where there has been 

a demal of a dIrected verdIct motIOn, there IS no need to object to subsequent Jury mstructIOns m 

order to protect the record) T &A also argues that even If the fidUCIary duty claIm had not been 

waIved, It was not error to exclude It from the JUry because It was based on the same operatIve 

facts as the malpractIce claIm RFT has searched dIlIgently for case law supportmg the trIal 

court's electIOn to merge the two causes of actIOn, and It has found none The only mstance m 

whIch a court can elect not to charge a cause of actIOn that RFT IS aware of occurs where a 

dIrected verdIct has been granted, whIch was not done m thIS case Thus, the merger of the 

causes of actIOn was error, partIcularly m VIew of RFT' s ObjectIOn that both claIms be submItted 

to the JUry 

Fmally, m ItS brIef, RFT dIscussed several reasons why the fidUCIary duty claIm was not 

necessarIly factually duplIcatIve of the malpractIce claIm Appellant's BrIef at pp 40-41 T &A 

Ignored that dIscussIOn and has not contradIcted It m any respect 

III T &A PROVIDES NO MERITORIOUS GROUNDS FOR DENYING RFT A 
NEW TRIAL ON THE SECURITIES LAW CLAIM 

T &A asks the Court to uphold the trIal court's demal of a new trIal on the Fourth Cause 

30 R P 675, lIne 14 - P 676, lme 27 
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of ActIon for aIdmg and abettmg a vIOlatIOn of the South CarolIna Umform SecuntIes Act The 

tnal court dIrected a verdIct on that claim on the sole ground that the transactIOn between RFT 

and the seller, LGD, dId not constItute a secunty 31 T&A claims that the tnal court's dIrectIOn of 

a verdIct on the secuntIes cause of actIOn was proper because of the absence of stnct vertIcal 

commonalIty, because T&A had, If anythmg, only an ethIcal duty to prOVIde dIsclosure, and 

because there was no eVIdence that T &A had actual knowledge of secuntIes fraud or that It 

rendered substantIal aSSIstance to LGD 

A T&A's Argument that There Is No EVIdence EstablIshmg StrIct 
VertIcal CommonalIty Is Contrary to the Record 

T &A failed at the close of RFT' s case32 and at the close of all the eVldence33
, to make the 

argument that the eVIdence was msufficlent to establIsh the commonalIty element of an 

mvestment contract Therefore, that ground was not the baSIS for the tnal court's declSlon 

Notwithstandmg that faIlure, however, T&A's argument IS refuted m RFT's bnef at pp 45-47, 

where RFT explams that eVIdence on the record establIshes the eXIstence of an mvestment 

contract, even under stnct vertIcal commonalIty, and that, m any event, a sale of a secunty 

through "eVIdences of mdebtedness" was present Appellant's Bnef at 45-46 T&A dId not 

dIrectly address eIther of these arguments 

31 R P 672, lInes 7-17 

32R P 509,lme8-p 510,lmeI4,p 511,lmeI9-p 512,hne23 

33 R P 663, hne 20 - P 665, lme 13 
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RFT therefore submIts that there was undIsputed eVIdence on the record from whIch the 

tnal court should have deCIded that the transactIOn Involved the sale of a secunty 34 

B There Was SuffiCient EVidence from Which the Jury Could Have Concluded 
that T&A Aided and Abetted a VIOlation of the Securities Act 

RFT dIsputes T&A's contentIOn that there IS no eVIdence that It aided and abetted LGD's 

VIOlatIOn of S C Code Ann §35-1-501 (Cum Supp 2010) T&A In ItS bnef at p 22 n 8 does 

correctly CIte Andrews v Flfzgerald, 823 F Supp 356 (M D N C 1993) for the proposItIOn that 

In order to prove aider and abettor habIhty, 

"PlaIntIffs must estabhsh three elements (1) a 
pnmary VIOlatIOn by another person, (2) the aider 
and abettor's knowledge of the pnmary VIOlatIOns, 
and (3) substantIal aSSIstance by the alder and 
abettor In the achIevement or consummatIOn of the 
pnmary vIOlatIOn" 

Id at 381 (clfmg Schatz v Rosenberg, 943 F 2d 485,495 (4th Clf 1991), cert demed, 503 US 

936 (1992» Only the last two elements are at Issue In thIS appeal, and, as to them, there IS 

suffiCIent eVIdence to support submIttIng them to the JUry 

In order to show T &A' s knowledge of the pnmary VIOlatIOn, It IS not necessary to show 

both that T &A was aware of LG D's fraudulent course of conduct and that It knew that the course 

of conduct constItuted a VIOlatIOn of §35-1-50 1 Rather, 

a defendant's general awareness of ItS overall role 
In the pnmary vIOlator's Illegal scheme IS suffiCIent 
knowledge for aidIng and abettIng hablhty Such 
knowledge may be proved by and Inferred from 

34 Both partIes mIstakenly agreed that the Issue of whether the sale of a secunty was Involved 
presented an Issue oflaw to be deCIded by the court R p 670, hnes 14-23 See e g State v 
Rlbadenelra, 817 P 2d 1105, 1110 (Ka App 1991), Kaplan v Boston Investors Fund, 1993 WL 
818619 at *2 (Mass 1993), Consol Mgt Gp, LLC v Dept a/Corp, 75 Cal Rept 3d 795,804 
(Ct App 2008) 
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CIrcumstantIal eVIdence, mcludmg facts aVailable to 
the defendant's employees "Knowledge may be 
shown by cIrcumstantial eVIdence, or by reckless 
conduct, but the proof must demonstrate actual 

awareness of the party's role m the fraudulent 
scheme" 

Ahmed v Poster, 2009 WL 2581615 at *20 (W D N C 2009) (quotmg K&S Partnership v 

Contmental Bank, N A , 952 F 2d 971, 977 (8th Clr 1991)) In the followmg testImony, Stephen 

GIlbert testIfied about PX 20 for IdentIficatIOn, an email WhICh he "guessed" that he drafted and 

WhICh explamed LGD's 100% financmg marketmg scheme 

Q DId you draft thIS emaIl? 

A I guess I don't remember draftmg It I don't 
know who Ron Delk IS 

Q Do you deny draftmg It? 

A No 

Q Okay Would you read It for the Jury, 
please? 

A "ThIS IS Just a qUIck update to let you know 
we only have three lots remammg m our guaranteed 
return program In order to generate some 
Immediate cash flow for cuttmg m the roads and the 
Town Center and fimshmg out the mfrastructure on 
page two we're offenng the followmg lots, lots 26 
through 31, pnced at 235,000 at a 10 percent 
dIscount, $211,500 for a qUIck closmg ThIS comes 
from the fact Lake Greenwood Developers wIll 
guarantee they wIll purchase the lot back from you 
m one year If you deSIre for 250,000, a return of 
almost 20 percent Wah the 10 percent discount you 
can get a 90 percent lot loan from the bank and not 
have to come out of pocket with any cash We see 
thIS as a wm, wm SItuatIOn because we feel the lots 
wIll appreciate more than that over the next year 
wIth thIS model home gomg on an adjacent lot and 
the mterest we're gettmg m the Town Center If thIS 
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IS of mterest to you or someone you know please 
advIse Thank you I look forward to heanng from 
you soon ,,35 (EmphasIs added) 

RFT also showed that T &A was aware that LGD was mflatmg contract pnces m HUD-l 's and 

consIderatIOn paid m deed affidavIts and that the HUD-l 's dId not accurately show to whom the 

money was actually bemg paid It was mferable that T &A knew that the HUD-l gIven to RFT 

was falsIfied m order to prevent dIsclosure of the details of LGD's purchases of the Gnmshaw 

and Robertson lots SImIlarly, T &A was aware that the sale to RFT was structured as a flIP 

transactIOn and why It was set up that way, facts that were bemg concealed by LGD from RFT 

Based on the foregomg eVIdence there was a clear JUry Issue as to whether T &A was aware of 

LGD's fraudulent busmess dealIngs 

That LGD could not have consummated the sale to RFT WIthout T&A's aSSIstance IS also 

clear FIrst, T&A had knowledge of, and failed to dIsclose to RFT, numerous facts regardmg the 

transactIOn, knowledge of WhICh by RFT would unquestIOnably have killed the deal Second, It 

IS mferable that GIlbert chose T &A to close the transactIOn for ObVIOUS reasons, that T &A chose 

to represent both partIes even though subject to a conflIct of mterest, and that T&A dId not 

adVIse RFT to obtam separate counsel, all because GIlbert knew he could trust T &A to protect 

LGD's mterests and because an ethIcal, competent outsIde attorney would have exposed the 

fraudulent nature of the deal ThIrd, T &A prepared the false HUD-l WhICh dId not show money 

gomg to the Gnmshaws or the Robmsons or how much money went to each Fourth, as a real 

estate attorney WIth many years of expenence, Adams IS chargeable WIth knowledge of the 

35 S GIlbert testlmony, R p 291, lme 4 - P 292, lme 17, Adams' secretary, Ms Lester, admItted 
recelvmg that email R p 425, lmes 18-23 She also admItted that It was the type of email WhICh 
she would have regularly forwarded to Mr Adams R p 425, lme 24 - P 426, lme 3 See, also, 
PX 63, R P 782 Adams admItted bemg aware of the contents ofPX 63 R P 619,lme 18 - P 
621,lme 11 In PX 63, the "sales pnce" IS confirmed at $211,50000 
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Barbare and Nathan declSlons and of the fact that mflated affidavIts would lead to mflated 

appraIsals and mflated property values, yet, he prepared false mflated affidavIts and misleadmg 

HUD-l 's on repeated occaSIOns GIVen these facts, RFT submIts that It was at least a JUry Issue, 

If not an establIshed undIsputed fact, that the sale to RFT could not pOSSIbly have taken place 

wIthout T&A's knowmg assIstance 

T &A cItes Schatz v Rosenberg, 943 F 2d at 492, for the legally Irrelevant proposItIOn 

that an "ethIcal duty of dIsclosure does not create a correspondmg legal duty under the federal 

SeCUrItIes laws" What T &A has faIled to glean from Schatz was that the plamtIff m that case 

was not a clIent of the defendant attorneys The cases revIewed by the Fourth CIrCUIt m Katz, 

however, make clear that where, as m thIS case, the plamtIff IS a clIent of the attorney who IS 

alleged to be an aIder and abettor, a fidUCIary relatIOnshIp eXIsts whIch Imposes a duty of full 

dIsclosure on the attorney under the seCUrItIes laws, even If It reqUIres the attorney to "tattle" on 

another clIent See 943 F 2d at 493 (cztmg Crest Investment Trust Inc v Comstock, 327 A 2d 

891 (Md App 1974)) 

Fmally, Professor Freeman dId not opme on whether or not the transactIon between 

Plamtiff and LGD was a securIty Instead, he opmed that It was m fact an eVIdence of 

mdebtedness and an mvestment contract, and he recIted the eVIdentIary facts whIch supported 

these ultImate facts HIS testImony IS not contradIcted by other record eVIdence 

IV UNETHICAL REAL ESTATE CLOSINGS CAN VIOLATE THE UNFAIR 
TRADE PRACTICES ACT 

A T&A's Conduct Did Not Constitute the Sale of Securities 

T &A abruptly changes course and argues that the sale of lots 28 and 31 to RFT 

constItuted the sale of a securIty, and was therefore exempt from the UTPA under S C Code 

20 



Ann 39-5-40(a)(1985) It Ignores the fact that RFT IS not assertmg claims agamst T&A for 

sellmg secuntIes It sued T &A because It commItted malpractlce whIle practIcmg law Nothmg 

m the Umform SecuntIes Act purports to regulate or supervIse attorneys m the prOVlSlon of legal 

servIces, even If those servIces dId aid and abet the sale of secuntIes by other parties Thus, 

T &A cannot escape lIabIlIty under the UTP A by mischaractenzmg ItS malpractIce m closmg a 

real estate mvestment as a secunties transactIOn In additlon, untIl It IS defimtIvely decIded that 

T &A was subject to supervIsIon under the Secunties Act and that the sale of a secunty was 

mvolved, dIsmIssal of the UTPA claim would clearly be mappropnate 

B SupervisIOn by the Supreme Court Does Not Exempt the Legal ProfessIOn from the 
UTPA 

In ItS mam bnef, RFT argued that declSlons m Taylor v Medenzca, 324 S C 200, 217, 

479 S E 2d 35 (1996), and m Camp v Sprzngs Mtg Corp, 307 S C 283, 285, 414 S E 2d 784 

(Ct App 1991), establIsh that the UTP A applIes to the legal profeSSIOn Appellant's Bnef at 42 

RFT also argued that the only tIme court superVISIOn could possIbly exempt attorney conduct 

from the UTPA under S C Code Ann § 39-5-40(a)(1985) was where that conduct was 

specIfically permItted or allowed by the Supreme Court Not the case here Id (cItmg Dema v 

Tenet PhYSICian Serv - Hilton Head Inc, 383 S C 115, 123 n 6, 678 S E 2d 430, 434 n 6 

(2009)) In ItS bnef, T &A faIled to offer any authonty from any JunsdictIOn from whIch It could 

be concluded that the legal profeSSIOn was exempt from the UTP A 

C Adams Was the Primary, If Not Only, Perpetrator of the UTPA VIOlatIOns 

The eVIdence m thIS case establIshes that Adams was dIrectly responSIble for the 

preparatIOn of the phony HUD-1 's and deed affidaVIts, for the organIzatIOn and the tImmg of the 

SImultaneous closmgs whIch concealed the "flIP" transactIOn from RFT, for the many dIsclosures 
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whIch should have been, but were not, made, and for assIstmg LGD m the ImplementatIOn of the 

plan to obtam 10% financmg through the use of mflated deed affidavIts and misleadmg HUD­

l' s Abundant, uncontradIcted eVIdence appears on the record whIch reqUIres ImposItIOn of 

habIhty on Adams Jomtly and severally WIth hIS law firm T &A dIscusses no contrary eVIdence 

m ItS bnef It does not offer any reason why Adams cannot be held hable personally for all 

damages, and It CItes no case authonty whICh supports the pOSItIOn that under the facts of thIS 

case, Adams cannot be held personally hable 

D The PublIc Interest ReqUirement Is ConclUSively Satisfied by Undisputed EVidence 

T &A argues that there IS no eVIdence of unfair or deceptIve acts or practIces RFT 

submIts, however, that T&A's non-dIsclosures, falsIfied HUD-l's, and falsIfied deed affidaVIts 

constItute deceptIve acts and practIces as a matter of law See Ward v Dick Dyer &Assoc Inc, 

304 S C 152, 158, 24-29, 403 S E 2d 310, 313 (Ct App 1991) (holdmg a nondIsclosure 

constItuted a "deceptIve act" withm the meanmg of the UTPA) Moreover, mcluded withm the 

defimtIOn of unfaIr acts and practIces IS conduct whIch IS "unethIcal" Bessznger v Bl-Lo, Inc, 

366 S C 426, 432, 622 S E 2d 564, 567 (Ct App 2005) ("An act IS 'unfair' when It IS 

unethIcal ") As reflected by the above dISCUSSIOn, there IS volummous eVIdence of 

unethIcal conduct m thIS case Indeed, the mere fact that T &A partIcIpated m the falsIficatIOn of 

deed affidavIts whIch are rehed upon by appraIsers and m settmg property taxes conclUSIvely 

estabhshes an adverse Impact on the pubhc mterest 

Notwithstandmg these undIsputed facts and standmg settled UTP A precedent on ItS head, 

T &A argues that proof that ItS conduct has been repeated or has the potential for repetItIon IS not 

enough to estabhsh an adverse effect upon the pubhc mterest It could not be more wrong The 
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pubhc mterest element of a UTP A claIm was explamed by the South Carolma Supreme Court as 

follows 

PlamtIffs must allege and prove that the defendant's actIOn 
adversely affected the pubhc mterest Dmsy Outdoor 
Adver Co Inc v Abbott, 322 S C 489, 493, 473 S E 2d 
47, 49 (1996) (cItatIOns omItted) An lmpact on the pubhc 
mterest may be shown if the acts or practlces have the 
potentzal for repetltlon Crary v DJebelh, 329 S C 385, 
387, 496 S E 2d 21, 23 (1998) (CItatIOn omItted) The 
potentIal for repetItIOn may be shown m eIther of two ways 
(1) by showmg the same kmd of actIOns occurred m the 
past, thus makmg It lIkely they WIll contmue to occur 
absent deterrence, or (2) by showmg the company's 
procedures created a potential for repetitIOn of the unfaIr 
and deceptIve acts Id at 388, 496 S E 2d at 23 (CItatIOn 
omItted) 

Smgleton v Stokes Motors Inc, 358 S C 369, 379, 595 S E 2d 461, 466 (2004) (emphasIs 

added), see, also Hollman v Wolfson, 384 S C 571,683 S E 2d 495 (2009), Estate of Carr ex 

rei Bolton v CIrcle S Enterpnses Inc, 379 S C 31, 664 S E 2d 83 (Ct App 2008) The 

repetItIve nature ofT&A's conduct was establIshed m thIS case m a number of ways 

FIrst, RFT has shown that m addItIOn to the HUD-l prOVIded to It, T &A prepared false 

HUD-l's for the Gnmshaws and the Robertsons Second, RFT showed that It was T&A's 

regular practIce to falsely mflate actual cash conSIderatIOn m deed affidaVIts, causmg mflated 

appraIsals and property values ThIrd, T &A also faIled to dIsclose matenal facts to the 

Robertsons, to mclude how much was actually paId for theIr lot and by whom 

E T&A's BIZarre, Novel Collateral Estoppel Theory Is Not Properly Before the Court 
And, In Any Event, Makes No Sense 

T &A argues that smce the same acts allegedly underlIe the malpractIce claIm upon whIch 

the Jury found for T &A as underlIe the UTP A claIms, T &A could not pOSSIbly be hable under 

the UTP A ThIS argument IS based upon pure speculatIOn that because of the JUry verdIct, "there 
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would be no factual support for a SCUTP A claIm, smce surely an attorney who has commItted 

unfaIr and deceptIve trade practIces toward a chent would be hable for malpractIce" 

Respondent's Bnef at 27 Just why T&A chose to place thIS argument m ItS bnef defies 

understandmg T &A provIdes no authonty for the contentIOn, and does not request the Court to 

uphold the tnal court based on the argument 

Perhaps one reason for the absence of such a request IS that the first tIme thIS argument 

has surfaced m thIS case was m T&A's appellate bnef, wIth the result that the Court could 

choose to Ignore It Ion L Lev Town of Mount Pleasant, 338 S C 406,421,526 S E 2d 716, 

724 (2000) Moreover, nothmg m the verdIct form explams the JUry's reasonmg m findmg for 

T &A on the malpractIce claim 36 ConceIvably, the Jury could have found that T &A commItted 

all of the acts claimed to be unfair or deceptIve acts and practIces, but that those acts dId not 

constItute malpractIce Or, agam conceIvably, the Jury could have credIted the testImony of 

T &A' s malpractIce expert, but not RFT's Or, the JUry could have accepted the legally erroneous 

testImony ofT&A's expert that the ARD satIsfied ItS dIsclosure dutIes under an attorney's 

standard of care 

The pomt IS that the Jury verdIct does not necessanly exclude all possIbIhty that If 

submItted to them, the Jury could have entered a verdIct on the UTPA claIm m RFT's favor 

Proof of the UTPA claim dId not reqUIre expert testImony, nor dId It reqUIre proof of, or 

comphance WIth, an attorney's standard of care Thus, for example, the Jury could have accepted 

TIghe's non-probatIve opmIOn that the HUD-l 's and deed affidaVIts comphed WIth the standard 

of care, notwithstandmg the fact that they were misleadmg or contamed maccurate mformatIOn 

36 VerdIct Form, R p 9 
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In any event, T&A's estoppel argument not only IS legally unavaIlable, It IS based upon pure 

speculatIOn about why the Jury found for T &A 

ConclUSIOn 

Based upon the pomts and authontIes dIscussed above and m RFT's mam bnef, RFT 

submIts that the tnal court erred by not grantmg RFT's motlon for Judgment notwIthstandmg the 

verdIct on the first cause of actIOn for malpractIce RFT therefore requests the Court of Appeals 

to reverse the tnal court and to remand thIS case WIth dIrectlons to enter Judgment m favor of 

RFT on the malpractlce claIm Alternatlvely, m the event that the Court does not reverse the tnal 

court's demal of JNOV, RFT requests the Court to reverse the tnal court's demal of RFT's 

motIon for a new tnal on the malpractIce cause of actIOn RFT also requests the Court to reverse 

the tnal court's demal of ItS motIon for new tnals on the breach of fidUCIary duty, secuntIes, and 

UTP A causes of actIOn 
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