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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

Freddle Owens,

Petltloner,

VS-

Bryan P. Stirling, Commissioner
South Carollna Department of
Corrections, Joseph McFadden,
Warden, Lelber Correctional

Institutlon,

Respondents,

CA No 0:16-cv-02512-TLW-PIG

AFFIDAVIT OF STACEY WOOD, Ph.D. CLINICAL NEUROPYSCHOLOGY

'The afflant, first being duly sworn, states and deposes as follows:

1. Credentlals of the Expert Witness: Dr, Wood received her undergraduate

degree In Bio-Psychology from Middlebury College In Bio-Psychology1989, my Ph.D, In Clinlcal

Neuropsychology from the University of Houston In neuropsychology1995, and completed a

Postdoctoral Fellowship In neuropsychology at UCLA in 1997, Dr. Wood served as an Assistant

Research Professor In the Department of Neurology at UCLA from 1996 to- 20011998, From

1998 to 2001, she also served as an Assistant Professor in the Department of Psychology at

Scripps College, From 2001 to 2004, she was employed as an Assistant Professor In the

Department of Psychology at the Unlverslty of Colorado In Colorado Springs, From 2004 to

2006,Dr, Wood was an Assistant Professor in the Department of Psychology at Scripps College,

and in January 2007, was promoted to Associate Professor. From 2008 to 2010 and from 2011

to 2013, she served as Chalr of the Department of Psychology at Scrlpps College, Dr Wood was

promoted to Full Professor In 2014. Dr. Wood has been ln private practlce as a
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neuropsychoglst since 2004, speclallzing In the assessment of decisional abllltles In forensic

cases {criminal, clvll, & probate).

Dr, Wood ls licensed clinical neuropsychologlst in the state of Callfornla (PY 16805) and

has been licensed in Callfornla since 2000, Dr, Wood has worked as a consulting expert witness

on well over 300 cases, including federal, criminal (including capital), civil, probate, and

arbitratlon matters, and has testifled as an expert about 38 tlmes, Dr, Wood has served on the

Superior Court expert panel In Los Angeles County and Riverside County, CA, The attached

currlculum vlta (Exhibit A) Is a true and accurate representatlon of the afflant's educatlon,

academic achlevements, publlcatlons and clinical experlence, She has quallfled as an expert

witness ln court proceedings
2. The tests selected for use are standards accepted as rellable in the field of

neuropsychology and the examiner adhered to the speclfled protocol 'for administering the

tests, The afflant scored the test in keeping with the speclfled protocol assoclated wlth the

particular test used. The use and applicatlon of the results conform to standards of

neuropsychology,

3, The afflant used notes from her personal observatlons of the petltloner and results

from tests she administered to him as well as records concerning the petltloner's personal,

soclal, medical, famlllal and custodial llfe In forming the opinlons expressed in the report. All

the informatlon used ls of the type and from sources normally relied upon by experts In clinical

neuropsychology,

4, The tests administered and scored by the afflant and the opinions expressed in the

report (Exhibit B) are within her field of specialty, The oplnlons expressed in the report are to a

reasonable degree of certainty in the fteld of cllnlcal neuropsychology.
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SWORN TO BEFORE ME TIs (TH
DAY OF Septe er ,2016.

~i)
NOTARY PUBLIC FOR CALIFORNIA

My Comnilssloner Expires on dwN

State of California
County of Los Angeles
Subscribed and sworn to before me

on th»is.faday of@'E1,20.l42
'1At(4. . _ob0 ,Ph.D

proved to mo on tho basls of satlsfactory
evldonce to be the person whopp¢iittd
before me,
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Stacey Wood, Ph.D.

Department of Psychology

1,030 Columbia Ave.

Claremont, CA 91711

CONFIDENTIAL DOCUMENT

NEUROPSYCHOLOGICAL REVIEW 8 EVALUATION

RE: Mr. Freddie Eugene Owens (AKA Khalil Black Dovine Son Allah)

Date of Birth: 3/18/1978

Age: 38 years-old

Gender; Male

Handedness; Right

Ethnicity: African American

Highest Grade Completed:; 9" Grade

Date of Evaluation: 8/18/16

Referral; Mr, William H, (Hank) Ehlles, Attorney At Law

Referral Question and Case Background: I was asked by Mr, Hank Ehlies, counsel

for Mr. Freddy Owens, to determine lf Mr, Owens had evidence of brain injury and

neurocognitive impairment, and, if so, the severlty of that impairment, and ts etlology.

Mr, Owens was trled, convloted and sentenced to death February 1, 1999 for the

murder of Ms. Irene Graves. The defendant was 19 years old at the time, Mr, Owens

was also convloted of three other charges: Armed robbery, use of a weapon during the

course of the offense, and conspiracy, In additlon, between hls guilty verdlot and the
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beginning of the sentenclg portlon of hls trlal the defendant killed cellmate Christopher

Lee. The evidence of the death of Mr. Lee was introduced In the penalty phase. The

South Carolina Supreme Court affirmed Mr, Owen's convictions but reversed the

sentence and ordered a new sentencing trial on September 4, 2001. After a second

sentencing proceeding Mr. Owens was again sentenced to death, thls time by oiroult

Judge John Kittredge. The South Carolina Supreme Court reversed the second death

sentence on December 20, 2004. After the third sentencing proceeding Mr, Owens was

again sentenced to death for the murder of Ms. Irene Graves by the Hon. Larry

Patterson, The South Carollna Supreme Court confirmed the death sentence ln State

versus Owens on duly 14, 2008. The United States Supreme Court denled certiorari on

January 21, 2009, Mr, Owens' final application for post-convictlon rellef was filed on

January 29, 2009, Post-conviction relief was denied on February 3, 2013, A petitlon for

habeas corpus rellef was filed in US Distriot Court and a stay of execution was issued

by the Federal Court on August 7, 2015.

In order to assist in this matter, l reviewed available medioal, school and other

records pertalnlng to Mr, Owens and conducted an In-person assessment of Mr, Owens

to further explore Issues related to neurocognltive and brain functlonlng. complete list

of the materlals I reviewed to prepare for my in-person assessment of Mr, Owens ls

listed below,

Sources of Information:

1. Chronology of the case

2. Dora Mason Affidavit
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3, Dr, James Evans trial testimony and test data

4. Dr, Watts psychiatrlc evaluatlon

5, Genogram

6, Greenville psychlatry report

7, Judge Kitteridge order

8. Judge Miller's order

9, Marle Owens affidavit

10, Marjorle Hammocks trial testimony 1999

11, Maxine Mingo's affidavit

12. SC DC medical records

13, School letters

14, Report and Data of Dr, Brawley

15. Report and Data of Dr. Ruben Gur and colleagues

Review of oxlsting documents:

School Records:

According to avallable School records, Mr, Owens was born on 3/18/78, He and

his slblings were placed In DSS Foster oare on August 16, 1983 at age 5 They had

been left alone at home in a house with no food and no electricity and removed for

physical neglect. As a result school records do not specifically indloate where Mr,

Owens attended kindergarten. In 1984 Mr. Owens attended Cone Elementary School

for the first part of first grade and then transferred to Sans Sou0i Elementary School. Mr,

Owens was held back in the first grade and he was also absent for approximately 20
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days. In 1985 Mr, Owens repeated first grade and received mixed grades wlth A's ln

math, C's In Reading and B's in Language.

According to available records, Mr, Owens teacher requested an intervention,

She noted that Mr. Owens arrived in school in dirty clothing, and that he had been

kicked off the bus for fighting. As a result he had no transportation to and from school

and was absent from school. Records also Indicate that in the first grade Mr. Owens

was receiving speech therapy. Mr. Owens grades declined in second and third grade. In

fourth grade Mr. Owens received mostly C's D's and "U's" for unsatisfactory

performance, His conduot grades indicated a need for improvement and he missed 28

days of school. He was referred for psychologlcal evaluation in December 1988. Results

from that evaluatlon revealed an [Q in the low average range with slgnlfloantly worsened

verbal performance than nonverbal. Records also reveal difficultles with distraction,

poor impulse control or anger control and poor soolal conformity. As a result he was

placed in the learning disabled resource class, Records indloated a significant

discrepanoy between IQ and ability (PIQ = 92; Math Calculatlon SS = 71). Full test

scores from 12/14/88 Indicated a low average IQ (FS = 85) with a relative weakness In

language abilities (/IQ = 80).

Mr, Owens continued In the Learnlng Disabled Resource class through sbxth

grade. Mr, Owens was required to repeat the slxth grade at Greenville Middle School,

His class rank was 227 out of 254 and his is cumulatlve GPA was 1,171,

Standardized test scores were also reviewed for Mr. Owens. Records from first

grade in 1986 at age 8 placed hls abllltles broadly in the average to low average range.

4

JA4187



0:16-cv-02512-TLW Date Filed 09/08/16 Entry Number 117-18 Page 5 of 24
USCA4 Appeal: 18-8 Doc: 22-11 Filed: 05/22/2019 Pg: 469 of 488

In grade 4 (1989, age 11, typloal fourth grader ls age 9) his scores reflected grade

equivalences of 3" to 4" grade ablllties. Junior high school records indicated

standardlzed test scores that were consistent with above, average to low average

standardlzed scores (Grade 7; 1991, Age 13). However one must recall norms used

for tho standardized test scores would reflect children up to 2 yoars younger than Mr

Owens who repeated the first and 6" grade so that Mr. Owens is not belng compared to

age matched peers but rather individuals placed in tho same grade, Overall,

mathematloal computatlon and vocabulary were a relative weakness for Mr. Owens

performing around the 10" percentile In comparison to grade matched (but not age

matched) norms (1990; 1992). Age-matched norms would have reflected significantly

lower scores and speak to hls overall lower level of functioning as a much younger

child.

Mr, Owens was able to pass the South Carolina baslo skills tests In mathematls

and reading, but dld not pass In writing and in science (1991-1992), Mr, Owens ls

noted to have poor attendance missing approximately 20 days per year. Mr. Owens ls

noted to be withdrawing from 9" grade in 1995 (age 17; most children are

approximately age 14 entering 9" grade).

Previous School Psychological Evaluations:

Mr. Owens was evaluated on 12/14/88 at age 10.8 (fourth grade) by Ms. Janet L,

Hawkins a school psychologist, HIs Q scores were in the low average range as

assessed by the WISC R (scores not noted in report), He scored roughly at the thlrd to

fourth grade level abilities in reading and spelling, but very poor abilities in mathematlos
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and he qualified for services, Ms. Hawklns also noted behavioral concerns including

anxlety and impulslve aggression when angry.

Mr, Owens was re-evaluated on 2/17/91 at age 13,8 by Mr. Reginald Pearson, a school

psychologist. His [Q scores were ln the low average range as assessed by the WISC­

R (F.S. IQ = 84; Performance IQ = 86; Verbal IQ = 85). Individual test scores indicated

a relative weakness in block design (5th percentile) with most scores around the 16"

percentile. Performance on the Wide Range Achievement Test (WRAT-R) revealed an

average performance In Reading ($S96; %), a borderline score In Spelling (S8 = 78,

8" percentlle) and an impalred score in mathematical calculatlon (88 = 69; 2

percentile). However on the Woodcock Johnson Test of Achievement, he performed in

the low average range on a test of calculatlon (88 = 87),

In summary, school records document a history of poverty and neglect, learning

disabilities, poor school achievement, absences, retentions (first and sixth grade), and

school Interventions, Mr, Owens' learning disabilltles impaired his speech (speeoh

therapy) and impaired his abillty to learn mathematical concepts, Mr. Owens was also

noted to have difficulties with attention, impulslvity, and behavior management. Overall,

these challenges were apparent from his earliest days as a student, consistent with a

developmental etiology. His school performance "improved" In comparison to

signlflcantly younger children (approx. 2 years) and he was promoted to 7" grade and

removed to from the resource interventlon program.
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Medloal Records; Avallable medical records from the South Carollna Department

· of Corrections dated (2000 - 2006) were reviewed. These records listed the following

diagnoses:

1. Intermlttent Explosive Disorder

2. Anxiety Disorder

3; Antisoolal Personality Disorder

4. History of Seizures

5, Insomnia

6. Kldney Stones and related flank pain (2002)

7. Depression (2006)

8. Diabetes (2016)

9. Hypertension (2016)

10. Peripheral Neuropathy (2016)

Mr, Owens was asked about hls medical history, He reported a history of concussion

and loss of oonslousnoss on several occasions resultlng from fights, These reports

are consistent wlth affldavits of family members who reported a hlstory of flghting and

violence.

Psychlatrlo History; Mr, Owens reported a history a Bipolar illness and depression.

Medical records Indicated anxlety, Depresslon, Intermittent Explosive Disorder, and

Bipolar Dlsorder. This examiner also noted significant cutting.

Medlcatlons administered during his incarceratlon included the following, based on a
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review of medical records:

1, Depakote (selzures)

2. Vistaril (antihistamine / sleep aid)

3. Risperldal (antipsyohotic / Impulse control)

4, Hydroxytine Pamoate (/Anxiety)

5., Deseryl /Trazadone (antidepressant)

6. Wellbutrin (Antldepressant)

Current medications based on report by Mr, Owens included

1, Thorazine (psychotlo symptoms; agitation)

2. Celexa (Depression)

3, Vistaril (Anxiety , nausea)

4. Risperldol (Psychotic Symptoms, Bipolar )

5 Medloation for high Blood pressure (unknown)

Neuroimaging Data:

A comprehenslve analysis of structural and functional brain integrity using MRl and PET

neuroimaging techniques were completed Dr, Ruben Gur, Dr, Gur is a Professor at the

Universlty of Pennsylvanla and an expert on neuropsychology and neuroimaging. A

structural MRI ls conduoted to generate images of Mr, Owen's brain volume by region.
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Next, Mr, Owen's MRl was then compared to normative data from an MRl atlas that

contain averages from hundreds of normative controls. According to Dr, Gur, speolfio

braln regions can then be compared to a normative base related to braln volume and

characterized as average in volume, clinically signiflcant (-1 to --2 SD), and abnormally

small (-3 SD), Based on his analysis of the MRI data from Mr, Owens, he concluded

that the client has several braln regions that are smaller by volume in comparison to

averages than one would predlct based on his age alone, His frontal lobe is smaller

than one would expeot and places him in the clinically significant range. Overall brain

volume ls at the low range of normal. However an analysis of the volume of speolfiG

brain reglons Indicated significant abnormalities. Notably the temporal lobe was 3

standard deviations below average In terms of volume (< 1percentile; abnormal). The

MR] details structural abnormalities and volume changes, Overall, this analysis

indicated that Mr, Owens has a clinically significant smaller frontal lobe (- 1 SD) and an

abnormally small temporal lobe bllaterally (- 3 SD). Loss of volume (brain cells and

myelin) can reflect developmental lnjurles or acquired injuries.

An analysis of brain functioning using PET methodology was also completed by

Dr, Gur, PET ls a functlonal technique that allows for analyses of brain functloning

versus structural integrlty by examining glucose uptake and use in different brain

regions. For example, areas that are highly active wlll require more fuel, PET can

Indicate the patterns of glucose uptake and use ln the resting brain, Thls analysis is

typically conducted when the braln is in a resting, wakeful state desorlbed as default

mode. The current analysis of Mr, Owen's PET data indicated significantly different

patterns of activation than one would typically predict In default mode, This analysis
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demonstrated significantly lower glucose aotlvatlon in hlppocampus and amygdala

regions, These regions are located In the medial temporal lobe, In contrast many areas

of the cortex demonstrated inoreased activation. Thls is an immediate result of efforts to

compensate for brain regions that are hypoactive. According to Dr, ur, thls had

suggested someone who is utilizing resources to regulate emotion, even at rest,

However in conflict or stress this pattern may reverse resulting in decreased activatlon

in the broader regions of the cortex related to deliberatlon.

Previous Neuropsychologioal Evaluations:

Mr. Owens was evaluated by Dr, James Evans, a neuropsychologlst, who testified at

trial in 2004, According to trial transcripts, Dr. Evans administered an IQ test, some

subtests from the Halsted Reitan neuropsychologloal test battery, the Wisconsin Card

Sorting Test, a verbal fluenoy test, and some subtests from the Wechsler Memory

Scales battery, He also reported (hat he administered two tests of academlc

achievement, readlng and mathematls, Overall, Dr. Evans reported that the IQ came

up "withln normal limits", he scored in the mlld brain dysfunction impairment rating on

the Halstead Reitan, and had mlxed findings on tests of memory with one being within

normal limits (verbal) and another at the 16 percentlle (faces). Dr. Evans noted that Mr.

Owens also demonstrated mlld impairment on an auditory attention test as assessed

with an auditory continuous performance test, Dr. Evans concluded that while Mr,

Owens had average general intellectual abilitles, he had evidence of mild braln

Impairment, related to frontal and temporal lobe areas.
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A second neuropsychologlcll evaluation was completed on 09/12/06 by Dr. Tora

Brawley. Neuropsychologloal testing revealed a full-scale IQ of 100; verbal IQ 105, and

a Performance IQ 92 which places him in the overall average range of intellectual

functioning. Deficits revealed included borderline verbal learning, borderline verbal

memory, and borderline manual dexterity, 7".. 11 percentile. Most other areas of

functioning were in the below average to average range, Performance on forced cholce

testing was completed within normal limits. Testing for thls assessment included the

Wechsler Adult Intelligence Scales- III (WAS-Ill), the Wechsler Test of Adult Reading

(WTAR), the Repeatable Battery for Neuropsychologlcal Status (RBANS), the Trall

Making Test, The TOMM, Verbal Fluenoy, and grooved pegboard. Performance on

measures of verbal learning and verbal memory were in the borderline impaired range,

Current Assessment:

My In-person assessment of Mr, Owens took place at Leber Correctlonal

Institute in South Caroline on August 18", 2016, Mr, Owens has completed

neuropsychological testing on two prior occasions. Current testing was done to probe

cognitive domains that were not assessed In the past and that would be reasonable to

consider given medical and school records, These tests covered the following

conceptual domains: Overall mental status, response inhibition and error monitoring,

risk taking and decision-making, verbal memory, non-verbal memory, and motivation.

Data from these standardized measures ls ordinarily rolled upon for evaluations of
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cognitive abilities '. Neuropsychologioal research supports the valldlty of the use of

these tests to assess the Integrity of neurocognitive functioning in general, with patterns

of strengths and weaknesses suggestive of speolflo areas of brain impairment

My assessment also included a clinlcal Intervlew with Mr, Owens and a review of

avallable documents relevant to Mr, Owens's medloal and social history, Including

personal and family medlcal records, psychiatric records, academic records, and

testimony and accounts from family members and other witnesses to Mr. Owens's

growth and conduct over the course of hls life, as detalled in sources of information.

Behavioral Observations

Mr, Owens ls a 38-year old, right-handed African-Amerlcan man who was tested

individually in a prlvate conference room on death row at Lleber Correctlonal facility in

South Carolina. Mr. Owens was engaged, polite and cooperative wlth the testing at the

test sessions, His effort on the formal measures of malingering was excellent, My own

clinical observatlons also confirmed that Mr. Owens put forth his best efforts during the

testing sessions, as I witnessed no Indloatlons of any effort to mallnger or intentionally

perform poorly, Finally, it is my opinion that Mr, Owens's test results are a valid

Indloatlon of his level of cognitlve functioning,

Throughout the administration of the test battery, Mr, Owens's speech was fluent

and goal-directed, Interpersonally, Mr. Owens was cooperative and made good eye

contact with me, Mr, Owens was fluent in English and his speeoh was normal in tone,

rate and prosody, Hls mood was calm, and upbeat. I saw no evidence of delusions or

'See generally Muriel D, Lezak, MD, NUROPSYCHOLOGICAL ASSISSMINT (Oxford Univ, Press:

4' Ed., 2004), Chs. 1 5. A version of this text was available since1 983,

?Lezak
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perceptual disturbance. Mr, Owens was alert and oriented to person, place, and time,

His thought processes were logical, He was able to discuss some current events. Mr,

Owens informed me that he had not taken any medlocations on the morning of our

testing.

TESTS ADMINISTERED:

1, Clinical intervlew

2. Montreal Cognitive Assessment (MoCA)

3. Dells Kaplan Executive Function System Color-Word interference"

4, Iowa Gambling Test (IGT)°

5. Rey Flgure: Copy, Immediate, Delayed

6. Dot Counting (Motivation)

Mr, Owens's neuropsychologloal test data were interpreted using standardized

Instructions that require a conversion of raw scores to standard scores and comparison

to age and education matched norms. This converslon allows for apples-to·apples

comparisons aoross test domains, and allows us to see how Mr, Owens is functioning in

The Montreal Cognitive Assessment (MoCA) was created In 1996 by Zlad Nasreddlne

In Montreal, Quebgg. At was valldated In the setting of mild cognltlyoimpairment, and has

subsequently boon adopted In numerous other settings clinlcally,

'There ate a number of' versions of the color-word interference or 'Stroop?' tests including a

version published by Golden (1977) that would have been available in 1997,

" The IG'T was first described in the literaturo in 1994 ian open access form, and commonly used

in decision-making research, Bochara, A., Damasio, A, R., Damasio, H., Ander'son, S. W, (1994).

"Insensitivity to future consequences following damage to human profontal cortex" Cognilon 50

(1-3): 7-15, It became commercially available in 2007 from PAR (Belcara, 2007; The Iowa

Gambling 'Test Manual. Psychologlcal Assossmen! Resources).
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comparison to hls peers, With the exception of the lowa Gambling Test, all of the tests l

administered or prior verslons of them wore available at the time of Mr, Owens's original

trial in 1999,

The tests I used to evaluate Mr, Owens were instruments that have not been

included ln prevlous assessments, Individuals with similar medical and neurolmaging

results would be likely to have deficits in the areas relevant to temporal lobe funotion/ng

(new learning, and memory), and related to deficlts In frontal lobe functioning (executive

functioning). Previous batteries included measures of verbal and non-verbal memory

and as suoh a brief measure was Included to corroborate these findings but not

duplicate previous efforts (MoCA). Prevlous batteries (Brawley) included a very limlted

assessment of frontal lobe funotloning / executive functioning, Individuals with impalred

executive functioning have difficulty with goal-orlented behaviors, are more sensitive to

contextual factors in their decislon-making overall. These individuals often demonstrate

poor emotional regulatlon. They typically have poor insight into their abilltles and are

less responsive to correotlve feedback to help get back on track, The frontal lobes are

large structures and it is possible to see intact performance on some of these abilities

and impairment on others. For example, it is possible to have dlfflculty wlth sequencing,

but intact abstraotion. As such it is typically prudent to include multlple measures of

executive functioning to provide a comprehensive assessment of the wlde range of

abilities, For this assessment, the Moo/A, lowa Gambling Test, and the Stroop were

added to better flesh out whether or not there was evldenoe of frontal lobe Impairment

and if so, the nature of that impairment

14

JA4197



0:16-0v-02512-TLW Date Filed 09/08/16 Entry Number 117-18 Page 15 of 24
USCA4 Appeal: 18-8 Doc: 22-11 Filed: 05/22/2019 Pg: 479 of 488

TEST RESULTS:

Neuropsychological findings:

Overall Mental Status; The MoCA is a 30 item assessment tool used to assess

overall mental status. Mr, Owens's score of 22/30 (23/ 30 corrected for educatlon) ls

below the 25 / 30 threshold indicative of cognitive impairment, Mr, Owens had difficulty

on items related to executive functlonlng and related to verbal recall (recalled 1 /5

words after a few minutes), These scores are in the range of mild cognitive impairment.

Memory: Mr, Owens's abllity to learn Informatlon over time and retain it (long­

term memory) was assessed. Overall, Mr, Owens's performance on the testing showed

that his verbal memory abilltles are impaired (MoCA left hemisphere), but his non-verbal

memory abilities were relatlvely intact (Rey Figure, within normal limits right

hemisphere),

On a visual memory task, Mr, Owens performed In the average range, both

Immediately after presentation and after a significant delay. (Rey Flgure, Immediate

and delayed; 5O! d 3g9" percentile, respectively).

Executive Functioning and Decision-Making: Performance on measures of

executive functioning were mixed, with some tests Indloative of weaknoss and others

not. On a task that assesses response inhibition and the ability to monitor errors, Mr,

Owens's performance was at the first percentile (Stroop color word interference

conditlon; < 1" percentile, Individuals who perform poorly on thls measure have difficulty

inhibiting a dominant response (reading a word) while completing a second task, They
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also tend to have poor monitoring for errors meanlng they may not reallze they have

made an error (reading tho word, versus the task instruotlons of naming a color), and

can be impulsive Mr, Owens' slow performance on this task was in the context of

average word reading skills assessed and intact color vision. The Stroop test ls

sensitive to the angular olngulate and other frontal lobe regions that are not easily

assessed by other tools. Mr, Owen's scores at the first percentile are severely impaired

and result in less ability to monitor and inhibit behavior,

On a card task designed to assess emotional decision-making and the ability to

delay short term gain for long term galn, the lowa Gambling Task ("IGT"), Mr. Owens's

performance pattern Indicated that he was initially able to readily identlfy a sound

strategy (drawing from the deck with best probabilities), but as the game went on, he

was unable to shift to a new strategy when the contingencles changed. In healthy

adults, over time, Individuals aro able to identlfy the best strategy by learning to ignore

gains and foous on minimizing losses with thelr decision-making. Mr, Owens was

initially drawn to a "good dock" (Deck D), but when he ran out of Deck D choices he

could not recover and identify the next best option (Deck C). The [GT is sensitive to

ventromedlal frontal lobe regions that are not tapped by other measures of executive

functioning.

Motivation: The test sesslon included one formal measure of effort, specifically

targeted to detect malingering. Mr, Owens performed in the valid range of this test (Dot

Counting), suggestlng adequate effort during the test session. Addltlonally, the fact that

Mr, Owens performed well on the REY figure test indicated good motivation to perform
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to the best of his ability.

OPINIONS ANDCONCLUSIONS

In response to the referral questlon I was glven by Mr, Owens's counsel, it is my

opinion, based on a reasonable degree of neuropsychologlcal certainty, that Mr, Owens

has significant brain impairment. This opinion ls supported by the following findings:

(1). Mr. Owens demonstrated diffloulty with learning in a school environment desplte an

average range IQ throughout hls schooling resulting ln retention for two grades, failing

grades, and eventually leaving school after the 9" grade. Learning disabilities are

dlagnosed when there is a significant dlsorepanoy between IQ and achievement, Mr,

Owen's school records indicated poor learning and emotional regulation throughout his

records.

2. Mr, Owens demonstrated difficulty with new learning despite an average range IQ throughout

his schooling resulting In retention for two grades, falling grades, and eventually leaving school

after the 9" grade.

(3). Mr, Owens demonstrated borderline impalrment on tasks sensitive to frontal and

temporal lobe injury at prevlous assessment. Dr, Evans concluded that while Mr, Owens

had average general intellectual abilities, he had evidence of mlld brain impairment,

related to frontal and temporal lobe areas. Dr, Tora Brawley reported borderline

defective learning and memory and borderline manual dexterity In the context of
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average [Q's, At the current assessment verbal memory remained low and deficits

wore noted on tasks of response inhibition and error monitoring. These findlngs are

consistent with mild brain impairment involving the frontal and temporal lobes.

(4) Recent brain imaging, MRI and PET, are consistent with abnormal brain functioning,

notably in the frontal (clinically significant) and temporal brain regions (abnormal).

Overall brain volume is at the low range of normal as assessed by MRI However an

analysis of the volume of speoiflc brain regions indlocated significant abnormalities.

Notably the temporal lobe was 3 standard deviations below average in terms of volume

(<1% percentile; abnormal). The MRI detalls structural abnormalities and volume

changes, Overall, this analysis indicated that Mr. Owens has a clinically slgnlftcant

smaller frontal lobe (- 1 SD) and an abnormally small temporal lobe bilaterally (·3 SD),

This pattern is consistent with test findings that there are modular or speclfic

neuropsychologioal defloits related to learning (temporal) and frontal reglons (motor,

executive functioning) versus wide spread damage or atrophy that may lead to global

deflclts.

The current analysis of Mr. Owen's PET data indicated slgnifioantly different patterns of

activation than one would typloally predict in a default or resting state mode. This

analysis demonstrated significantly lower glucose activation in hippo0ampus and

amygdala reglons, both of whlch are related to threat detection and aggression

modulation, These regions are located in the medial temporal lobe, In contrast many

areas of the cortex demonstrated increased activation, This suggests efforts to
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compensate for brain reglons that are hypoactive, According to Dr, Gur this suggests

someone who ls employing Increased resources through activatlon of cortlcal regions to

regulate braln reglons related to emotion at rest. However, in conflict or stress thls

pattern may reverse resulting in less deliberatlve control of brain regions related to

emotion. These results are also consistent with Mr, Owen's educational,

neuropsyohologioal and behavioral history.

(5) Mr, Owens has a history of seizure dlsorders, for which he has received treatment

with Depakote. Prison records indicated treatment started in 2006, Mr. Owens ls

currently seizure free and no longer taking Depakote. Seizure activity ls indloative of

brain injury and is most commonly focused in the temporal lobe region.° Further brain

scans (EEG) would be required to confirm if the temporal lobes were the focus of

seizure actlvlty in this particular case. However, both neuroimaging and

neuropsychologloal testing are consistent with temporal lobe Injury,

(5) Mr, Owens has also been diagnosed with Intermittent exploslve disorder in the past.

Intermittent explosive disorder Involves repeated, sudden episodes of impulsive,

aggresslve, violent behavior or angry verbal outbursts in which you react grossly out of

• ·Medlal temporal lobe epilepsy often begins within a structure of the brain
called the hippo0ampus or its surrounding structures. lt accounts for
almost 80% of all temporal lobe seizures. Epllepsy Foundation.
http://www,epilepsy.com/learn/types-epilepsy-syndromes/temporal-lobe­
epilepsy

19

JA4202



0:16-cv-02512-TLW Date Filed 09/08/16 Entry Number 117-18 Page 20 of 24
USCA4 Appeal: 18-8 Doc: 22-11 Filed: 05/22/2019 Pg: 484 of 488

proportlon to the situation.' The cause of intermittent explosive disorder is multifocal

and includes environmental risk factors (exposure to violence, trauma), Tho level of

historic familial violence, violent orimlnal histories and chaos in Mr, Owens' family

cannot be overstated, His childhood was fraught with violence, trauma, physical and

emotlonal abuse and neglect. The children were removed from the home by DSS twice.

Once due to a horrific beating of his sister Marie (they were placed in a shelter) and

later because the children were left alone at home with no electricity, no water and no

food, (See affidavits of Dora Mason, Marie Owens, Donald Andrew Owens, and Maxine

Mingo,) There were literally no parental figures nor models who were not substance

abusers or violent criminals or both involved in hls early life, Physical abuse, neglect

and trauma can impact developmental trajectories In chlldren. For example, Individuals

who observe domestlo violence in the home are more likely to have deficits in learning

and executive functlonlng, lower overall IQ's, and impulsivity°,

In addition, In some individuals, Intermittent explosive disorder has been linked to

temporal lobe epilepsy. Medlal temporal regions such as the amygdala are important for

threat detection and mediation of aggressive behavior, " Given the diagnosis and

treatment of seizures in his prison medical records, neuroimaging should have at the

very least been considered.

"
http://www,mayoclinio.org/diseases-conditions/intermittent-explosive­

disorder/basics/deflnltlon/con-20024309
pe Bollis, Hooper, & Sapia (2005) Early 'Tranma Exposure and the Brain, in Neuropsychology af
PTSD; Biological, Cognitive, and CIinlcal Perspectlyes:. (Vasterling & Brewin, eds,). Guilford
Press,

"Tebarz, L. (2000) Affective aggression in patients with temporal lobe epilepsy: A quantitative
MRI study of the amygdala,
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Etiology of the impairments:

As revlewed earlier, Mr, Owens has a number of risk factors for cognitive

impalrment including developmental elements, a history of seizure aotlvlty, mental

illness, aoademlo learning disabilltles, a violent and chaotlo home, and a maternal

substance abuse history (likely during pregnanoy), Mr, Owens reported several

concussions resulting from fighting and these reports are consistent with family

interview data.

Overall, the risk faotors and evidence of cognitive impairment began In childhood and

were present at the time of the events in questlon. Neuropsychologlcal testing that was

completed by Dr, Evans and Dr, Brawley indicated areas of cognitive impairment

specifically In frontal and temporal reglons. Current testlng confirms this pattern as well.

At present, there ls structural evidence of decreased volume In several brain regions,

notably frontal and temporal regions per Dr. Gur's report. Early Indicators of brain Injury

were present during the developmental period and warranted further investlgation. As

such, the possiblllty of an organlc cause for some of Mr, Owen's profile should have at

least been considered and explored during previous phases of this matter,
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Respectfully Submitted,

Se37--
Professor, Psy~____..,
Scripps College, Claremont CA

Licensed Clinlcal Neuropsychologlst, CA 16805
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