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Rules

Rille 56, SCRCP E | | | .6

I. QUESTIONS PRESENTED FOR REVIEW '. : |
"~ 1. Did the Cou%t:of Appeéls improperly weigh the e\_/idénce in ‘det'_ermining‘;that Eerkel_ey.
Electric did hot exceed the scope of an ekbress easement? ’
2. Did the Couﬁ of Appeals improperly‘ weigh the evidence in determining;» .‘that- Berkéley
Eléctric was entitled to a prescﬁptive easemenf? ]
‘3. Was there rﬁore than a scintilla of evidence upon which to deny Berkeley Eiectﬁc's claims
of a prescriptive easement and ﬁon violation of the express casements?
4. Does St. John's Water Company have fo establish that there waé a réasbnabic belief that a
claim of right arose from a county éncrqachment permit?
S. Does a claim of right to install a water line undergfound accrue when the': water line is

installed underground or when it is first used by customers? o o

IL. STATEMENT OF THE CASE o %
Roosevelt Simmoﬁs, the Petitioner herein, abquifed a parcel of proper;y (hereinafter
| “subject property”) along Kiffofd_ Road in Johﬁs Island SC,. with TMS# 283-{)0-00;498, in
>19v92 as trustee. Full legal titlé. vested in Petitioner in 2003 as the result of a:n inter-family

~ transaction. According to Petiﬁoﬁe_r, he subseqﬁeﬁtly discoveréd a water méter?located on the :
subject propeﬁy, aﬁd upon further inspectiori, d.etermined-tﬁat it 'b.elonged to. Si[ J ohn's Wéter
Company, Inc, one of the Respondents herein (hereiﬁaﬁer Sf._J ohné): | ? |

_ : B ,
Over twenty years prior to Petitioner acquiring title to the silb'j'ect propierty, St. J ohné

_ v o 5
obtained the right to install water lines along Kitford Road via an Encroachment Permit. St.

Johns originally acquired an entire series of Encroachment Permits to install water lines in
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" and around John's Island in the'later part of the .19705' (R. p. 66-69.) Thesé permits were
granted_by the County of Charleston, and covered areas all over-the rnral isiand. Until the |
.time that St. Johns began instailing these lines, the only way for residents tof‘ reoeiye water
~ was throngh the use of vizells and pumps. One of the permits granted St. -Johhs the right to .
install water lines “[a]long Kitford Road as shown on sheet u2s” (R p- 67) The
corresponding map U25 (dated 1977) shows a then-unpaved Kitford Road arlld the planned
locations of the water lines to be placed around that road (R. p. 245)) At the end of Kitford.’
Road, the map indicates that a s_pur of the main water line is to turn roughly‘; northeast and -
extend under what is now the subject property. (R. p. 245.) At that time, the dirt roadthat
currently extends across the subject property was considered part of Kitford Road. |
According to the affidavit of Hugh Miley, the engineer who oversa;v the,original
 construction project, the line was begun in 1977 and completed in 1978, at which time the

water line under the subject property was functioning and'op'erational (R. pt 59-60.) Since

~ that time, St. Johns has never stopped using that line (R. p. 60) and has suppiied water to the

remdences located along Kitford Road and to the north of the subject property via the same

* water line that was 1nsta11ed as a result of the construction project commenced in 1977. No
other lines have been installed by St. Johns along Kitford Road, and there is nd other way: for

the residences on Kitford Road to receive municipal water except via that water line, a
I

portion of which currently runs under the subjeet property. In the thirty years between the
end of that construction and the filing of this action, St. Johns has maintained and used the
original main water .line‘installed along Kitford Road and under the subject pr?perty w1th no
_ interruption of use whatsoever. (R. p. 59-6_0..) o %
In 2008, Petitioner filed -an action for trespass and.conversion. Aftei all pleadings
: . i .
were filed and discovery was completed, Respondents filed amotion for sumrr:flary judgmeht. v

4



The-motion hearing was held on November 22, 2010, at which time the motion for summary
judgment was granted. Petitioner filed. a timely motion to reconsider, whichg was heard on
April 11, 2011. The Master-'in-Equity denied the motion to reconsider, and an appeal was
filed with the Court of Appeals. The Court of Appeals issued a decision on March 30, 2013
aﬁirming in part, reversing in part, and remanding in part. - ,

Petitio_ner centends that there is a map which is improperly included in %the Record on
Appe'al. The basis of the contention is the allegation that counsei for .St. F;Johns did not
properly introduce the map at the motion hearing. In rebuftal of this nosirion, St Johns
presented the transcript of the motion hearing, which shows that ihe Master viewed amap in
conjunction with the encroachment permit at the motion hearing. Additionally, the
Encroachment Permit specifically references the map that Petitioner objects?to. This issue
-Was aleo brought before the Court of Appeals, which determined that the map was properly
included in the Record on Appeal. | _ »

Of the five questions submitted for review by the Petitioner, Questionei one, two, and
three pertain exclusively to co-respondent Berkeley Electric Company, Inc., v{:hile questions
four and five pertain exclusively to St. Johns. Accordingly, the argument hereinafter shall

?

only address the two questions that pertain to St. Johns. |

III. ARGUMENT I

Summary judgment is appropriate where there is no genuine issue o;f material fact
v B | ,
. 4
and it is clear that the moving party is entitled to a judgment as a matter of law. Rule 56(c),

|

SCRCP. When reviewing a grant of summary judgment, the appellate court applies the same

_ A : , l
standard applied by the trial court. Fleming v. Rose, 350 S.C. 488, 567 S.E.?Td 857 (2002).
To establish an easement by prescription, a claimant must show (1) the i:ontinued and
nninterrupted use or enjoyrrient of the right for a full period of twenty years; (2) the identity

!
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l.

iclaim of right.

I

of the thing enjoyed; and (3) that the use or enjoyment was adverse or uﬁder a
Jones v. Daley, 363 S.C. 310, 316, 609 S.E.2d 597, 600 (Ct. App. 2005).
Even When the facts were viewed in the light most favorable to Pétitioner, it is clear
that Respondent holds an easement by prescription to run and maintain water 1;inés under the
subject 'proper'ty.'; St Johns contends that the Court of Aﬁpeais did not err in its; decision, and

there is no reason for the Court to grant Petitioner's Writ for Certiorari. !

‘The Court of Appeals correctly determined the issue of the prescriptive easement,

: . i
including St. Johns' demonstration that it has a substantial belief that it had t}lle right to use

I
the property in the manner in which it is used. It is worth noting at the outsetf that St. Johns

disagrees with Petitioner's statement that “the Court of Appeals [,] relying.on I;Jo_ftis [,] found
that St. Johns had a mistaken belief based upon an encroachment permit that 1t could install
its water lines under TMS 498.” (Pet. 20.) The text of the decision does th support that .
reading. The exact language of the Court's decision is, “Furthermofre, St.i; John's Water
“established the water main was installed under a claim of right. Miiey’s _afﬁdaVit
demonstrates his Belief that the encroachment -permits ‘6btaine_d ﬁom Charfleston County -
' |
covered the installation of the water main as illustrated on the mép. The fact ltlllat the claim

may have been based on a mistake does not negate the claim of right required to establish a

prescriptive easement.” (App. 11) (emphasis added) This is not a finding that the belief was

mistaken as Petitioner suggests. Regardless, case law is clear that a mistaken belief is not
: | :
fatal to a claim of a prescriptive easement, as is fully discussed below. :
’ i

A. The standard required to demonstrate a substantial belief of a claim of right is well
established, and was met by St. Johns.

The issue of a “claim of right” is at the heart of many claims of ja prescriptive

easement. South Carolina courts have consistently required the party claiming an easement




to demonstrate “either a justiﬁable claim of right or adverse and hostile use ”? Jones 363.

S.C. at 316, 609 S.E.2d at 600. The Court in. Loftis V. South Carohna Electnc and Gas

Company stated [o]ur courts have held that a party may €arn a prescriptive €

asement under

a claim of right if 'he demonstrate[s] a substantial belief _that he had.the right to use'the |

property in a manner consistent with the alleged easement.” Loftis v. South Ca

" and Gas. Company, 361 S.C. 434, 604 S.E.2d 714, 717 (2004) (quofing H

rolina Electric

artley w. Jiohn‘

Wesley Unit'ed-Methodist Church of Johns [sland, 355 S.C. _145;‘ 151, 584 S
(Ct. .A_‘pp. "V‘2.OO3‘)). This is an exceedingly clear definition . which - has

consistently by appellate courts.

Petitioner would have the Court believe that this section of the law

JE.2d 386, 389

‘been applied

needs further - |

‘,clariﬁcatlon as the “definition has not been umformly applied.” (Pet. 19) Petitloner c1tes

_‘_two cases as 111ustrat1ve Morrow V. Dyches 328 S.C. 522 492 S.E. 2d 420 (Ct App 1997)

and Rev1s v. Barrett, 321 S. C. 206 467 S.E.2d 460 (Ct. App 1996) These two cases had -

different 01rcumstance_s which. Justiﬁed different concluswns, and "actually
courts already : apply a consistent’ standard when analyzing ‘claims- for
: easement. '

In 199_7, Michael Morrow sought a prescriptive easement on a parcel 0

illustrate that ‘

‘a prescriptive -

f property that

he acquired’ title to-in 1992, contending that it had been used for many years as a parking lot. -

‘ Morrow 328 S. C at 522, 492 S.E.2d at 422. Since he did not have title for the required_;

twenty years he therefore attempted to “tack” onto the ownership of his p
: 1nterest, Raymond Still.. Id. at 528, 492 S.E.2d at 424. The only e_v1de_nc
support Morrow'_s belief that a right-of-way existed was his own testi.r_nonyreg
.f‘assumptions” that he had made concerning'the character of Athe property. Id.
course; no .evidence before the court concerning the mindset of Still. Id. T

7
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issue was not merely whether Morrow had a substantial belief that he could use the property,

but rather what belief was held by his predecessor-in-interest. Id. at 529, 492 iS.E.2d at 424.

Morrow's claim failed primarily due to the fact that he could not demonstrate: the mentality

[
{

of the pﬁor owner, rendering it impossible td “tack” and therefofe impossible to show use
- for twenty yeafs. Id. In spite of the fact that the only evidence before the court regarding his
claiﬁ of right was Morrow's own festimony fegarding certain “assumptions”{he had made,
the court neverth.eless‘ noted “[i]t péssibly could be contended that Morrow's belief that he
had a right'-of-waly :was sufficient for a prescriptive easement pursuant td a 'claim of right'.”
~ Id. at 528, 492 S.E.2d at 424.

"The relevant facts in Revis are in no way similar to Morrow. Jane Revis sought a

-prescriptive easement over a road running between the parties' property. Revis, 321 S.C. at
206, 467 S.E.2d at 461. To support her claim, Revis provided testimony concerning her
bglief that she had the right to uée the road. Id. Her subjective belief was| supported by
objective evidencé, including the fact that the road used to be a state road;_ she knew‘her
‘parents used the road to access their proberty since fhe public road had been fnoved; fhé
_existence of a former lawsuit concerning the road; and her own use of the 1'0a'd.sinc,e she
moved to the property. Id. at 209, 467 S.E.2d at 462. The court stated, “[c]learly, Revis was
ﬁnder the impression that. she had a continuing right to use the~ road . . . Theré was certainly
ample evidence to supbort the master's finding Revis' belief about her right to use the road ’

flowed from a claim of right...” Id. at 210, 467 S.E.2d at 462.

The definition and application of the standard are already Qlear.f‘[O]‘uf cou'rts‘ have
Held iﬁ ordér for a party to earn a prescriptive easement under .cléim of right he must
démoﬁstrate a substantial belief that he had the right to use the parcel or road- li)ased upon the
totality of circumstances surrounding his use. Hartley, at 145,.584 S.E.2d at 3389. The cases

! .
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cited'by Petitioner to show that the standard has not been “uniformly applied

> demonstrate

that the courts fully understand what is required of a claimant. In both cases, the courts

examined the evidence that suppdrted the claimant's belief that a claim of right existed and

mlgd accordingly.

The COllI‘t.Of Appeals correctly appljed_fhe standara and determined
éubétantial. beli_ef is reasonable based on the tofality of the circumstanc.es.. Th
_ that Miley's affidavit established that St. Johns believed it had the right to u
propérty fo run their water line. (App. 11.) This belief is supported by objective

- permit granting the right, and the 'map showing the location of the planned wat

that St. Johns'
e court agréed
1se the subject
C evidénce: the

er line.

Petitioner argues that the permit does not authorize encroachment over Appellant's

'p.arcel. However, as was ruled on by the Master and thé Court of Appeals, the',perfnit

3

-authorized the placement of the water line in precisely the location that it is found today. The

permit authorized the placement of water lines “[a]long Kitford Rd. as shown
(R. lp. 69.) Sheet U25 shows Kitfbrd Road and the placement of the water lin
- Near the end of Kitford Road, the wéter line turns ninety degrees towards the

continues until it terminates several hundred 'yards further on. (R. p 245) 1t 1

on sheet U25.”

northeast, and

5 this spur that

currently runs under Petitioner's property. While Petitioner suggests “[t]he conclusion that

Kitford Road extended to the north was based on the description by St. John's

conclusion can be reasonably based on the Miley Affidavit and Map U25, and is not.

dependent solely on further clarification by counsel. Moreover, the residences

counsel at the

motion hearing that ‘th‘e dirt road on TMS 498 was Kitford Road,” (Pet. 20) such a

to the north of

Petitioner's tract all bear addresses on Kitford Road, further bolstering St. Johns' assertion

: .that the dirt road veXtending over the subject property was once considered part of Kitford

Road. (R.p. 65.)

e. (R. p. 245))



At the time the permits were issued in the late 1970's, St. Johns ‘was'.ins.talAling ‘i'ts. 3
lines all over Johns Island. The encroachment permits issﬁed by Charleston County covered
many different"roads and rﬁany different properties, and were granted only aﬁér the county -
had determined that it had the authority to allow St. Johﬁs to encroach. T;hel permits show
t:hat_St. Johns appliéd for the permits in February of 1977, and the county gran cd the reciuest
the following month. (R. p; ‘67.) St. Johns sﬁbsequently installed the water main under the
subject property while following the exact plans that had been submitted to and approved by
~ the county. St thns used and maintaiﬂed that line without interruption orvrlc‘omplaint until

Petitioner initiated the original action.

Petitioner also takes issue with the consistent finding that the original location and
thé current location of the water line are one in the same, “since there is no way to reféren_ce
the location of 498 on U25.” (?et. 21.) Petitioner needs only to examine the? 'totality of the
circumstances to come to the correct conclusion, just as both lower courts did. The original
map shpws the location of the water line along Kitford Road as it was approved and installed

"in 1977. (R. p. 245.) Miley's affidavit establishes that the line has not been rhoved since its '-
© original installation. (R. p. 59-60.) Petitioner's own evidence and aliegations show that a
water line runs beneath the subject property. (R. p. 78.) Therg are no other water companies |
on Johns Island who might have installed a line where the cuﬁent line is. It is obvious thét

the line there now is the same line that was installed in 1977.

_Pbetitioner “urges this Court to grant this writ and consider whether a rnistak_en belief
withdut an explanation as to the basis for a mistake can constitute a substantial belief upon

“which to base a claim of right.” (Pet. 21.) First, there is not a mistaken beliefjon the 'pz-lrt of

St. Johns. The evidence supports the contention that St. Johns had a valid clcilim' of right to -

t

install the water line in its current position, and St. Johns maintains that it obt;ained the right
|
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to install its water lines where they currently are from Charleston County in

1977. Second,

St. Johns has provided an “‘explanation as to the basis for” its substantial belief that it had a

valid claim of right, namely the permitting process, the encroachment permits themselves,

and Map U25. Further, even if St. Johns' belief was mistaken, Loftis shows that a mistakén

" -belief is not fatal, provided that there was a substantial belief that the right exi
440, 604 S.E.2d at 717. St. Johns has provided justification for its substant
issuance of encroachment permits and accompanying maps granting ﬁermi_sﬁo
line in the exact position where it is located today. |

The standard required of one seeking a prescriptive easement based
right is clear, and there is no need for further clarification of this iss'ue,.w

_ decided consistently by the lower courts. The Court of Appealé correctly

sted. Loftis, at
ial belief: the

n to install the

on a claim of

hich has been

affirmed the

Master's ruling regarding the main line under the subject property; and the decision should

be left intact.
B. The twenty-year period required for a prescriptive easement begins

time of the claimant's first use of the property in accordance with the all
right, and St. Johns has demonstrated that first use occurred in 1978.

Petitioner requests that this Court address the issue of when St. Johns'

to run at the
eged claim of

claim of right

accrued, contending that “he did not have constructive notice of the installation of the water

line under TMS 498...” (Pet. 22.) Petitioner seeks to import the elements
claimant proceeding under a use that is adverse to those required of a claima

under a claim of right. The requirement of “constructive notice” does not ap

the case law dealing with a claim of right. See Horry County v. Laychur, 315

.S.E.2d 259 (1993); Crystal Pines Homeowners Association, Inc. v. Phillips,

716 S.E.2d 682 (Ct. App. 2011); Matthews v. Dennis, 365 S.C. 245, 616 S

11

required of a
l;lt proceeding
pear in any of
S.C. 364, 434
394 S.C. 527, |

E.2d 437 (Ct.

RO U S PR



App. 2005); Jones v. Daley, 363 S.C. 310, 609 S.E.2d 597 (Ct. App. 2005); Loftis v. South

Carolina Electric and Gas Company, 361 S.C. 434, 604 S.E.2d 714 (Ct. App. 2004); Hartley

v. John Wesley United Methodist Church Qf Johns Island, 355 S.C. 145, 584 S.E.2d 386 (Ct.

App. 2003); Morrow v. Dyches, 328 S.C. 522, 492 S.E.2d 420 (Ct. App. 1997); Revis v.
Barrett, 321 S.C. 206, 467 S.E.2d 460 (Ct. App. 1996). Instead, the case-law is éor_lsistent, .
and provides that to obtain a prescriptive easement, one must show (1) the continued and
uninterrupted use or enjoyment of the right for a full period of twenty years; (2) t'he identity
- of the thing enjoyed; and (3) that the use or enjoyment was adverse or under a claim of right.

. Jones at 316, 609 S.E.2d at 600-601.
Constructive notice is an aspect of adverse possession, and has no place in the
determination of whether or not a prescriptive easement exists when a claim|of right is the
basis for the original use of the propeﬁy. St. Johns knowé of no South Carolina case that has
required a claimant to show constructive notice in conjunction with a claim of right. While
there are a few Séuth Carolina cases that deal with an easement based on adverse use, they
are inappblicabl_enin this métter, as the decision in Jones makes it clear that the the third érong
of the test for a prescriptive easement may be fulfilled by “either a justifiable cléim of right
or adve;se and _hostilé use.” Id. In a situation Where_a clAaimarnlth 1s prpceeding under .a’use Athat ‘_
is adverse, it is arguable that constructive notice may be applicable, but ﬁot where the use is
under a claim of right. | |
| The gist of Petitioner's argument here is that the requisite twenty year period has not
beeq shown. However, both lower courts found that it has been shown. As indicated in the

affidavit of the head engineer of the original construction project, the water line in-question

was installed well over twenty years ago. (R. p. 59-60.) The construction |project which

installed the water line under the subject property began in 1977 and was completed in 1978.

12



(R. p. 59-60.) Theline is “currently in the same place and location as-orig'tnélly installed
~ during this period of time.” (R. p. 60.) The line has been used continuously ever since that
time, and there has been no interruption of servjce \t/hatsoever. R.p. _60i) B
Petitioner’suggests that the first use _divd. not commence until 1986 Pet. 22) ThlS 4
contention is 'baéeo on selected customer recorde of St. Johns which indtcat 3‘ the dates on
'which— service was esté‘olished at._individual residences immediately to the north of the
’subject property. However, in his brief to the Court of Appeals, Petitioner admitted that St..
Johns had a customer on Kitford Road as early as 1979 (Appellant's Br. 40) and the’Record
reflects the same. (R. p. 65.) There was only one main water line constructed on Kitford

Road, and no other main lines have been installed since its construction in 1977-78. That

mainr line includes the line that runs under the subject property now.'The onl:y w_ay for any
customer on Kitford Road to receiue municipal water is through that singte v&iater main. By
Petitioner's own admission, St. Johns had a customer on Kitford Road in 1979, thus
establishing that the water main was used to provide service to customers at least as early es
then. There has_been no interrupti_on of water service since that time,"ancll tnere was no
evidence before the court to suggest that service has ever been interrupted.
As was further presented to the Court of Appeals, the eustonler reeords are not the

only way to determine the date of first use, nor are they even the most accurate. The Miley -
affidavit establishes that St. Johns complet_ect installation of the water line on Kitford Road
in 1978, and haé continuously used it to deliuer.water to customers on 'Kitford Road since
that time. (App. 11; R. p. 59-60.) ThlS affidavit is sufficient to definitively|show that St. .
Johns' first use occurred in 1978, some twenty-seven yeare before Petitioner‘s first
cornplaint, which occurred sometime in 2005. At that time, constructron was completed and

the line was operational. It stands to reason that before a water‘company can service

13




customers it must first install a large-gauge main line, whicﬁ is pressurized wi
time that if is placed into service. Once an individual customer applies for ¢
gauge lines are tapped into the main line and installed under the customer's
line under the .subject property is the same 'large-gauge_ main line that was 1
Kitford Road in 1978 (R. p. 60.) There are simply no other water lines und
property. This is further confirmed by a map submitted by Petitioner in conjur
Afﬁdavit, which shows the 2.5 inch main line running under the property un
first of two water meters servicing the parcels located to the north of Petition
p.78.)

The statutory period of twenty years began to run when St. Joh
construction of the water line and placed it in service in 1978. Petitioner's firs
St. Johns came twenty-seven years later in 2005, and he didn't file any leg
2008_. The Master's ruling on this issue was affirmed by the Court of App
decision should be upheld.

| IV. CONCLUSION

Petitionerv presents nothing to the Court that would justify grant
certior‘ari. This case concerﬁs aspects of the law that have been clearly defined
epplied, as shown in a long line of cases. St. Johns presented ample .evidence
to support summary judgment at the trial level, end the Court of Appeals agr
the requirements necessary to prove an easement by preecﬁption Were
’ Respondents. There is no genuine issue of material fact, even when the facts a
light most favorable to Petitioner. ’fhe affidavit of Hugh Miley is Aevidenc
began operation in 1978, twenty-seven years before Petitioner's first c

admission of the Petitioner himself establishes that the line was used to serv
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on Kitford Road 1979, twenty-six years prior to Petitioner's ﬁrst complaint. There has been '
no interruption in service whatsoever, and Petitioner presented no evidence to suggest that
there ever has been. St. Johns identified the thing enjoyed, namely the right't:) ‘maintain the
lines and provide municipal water to customers along Kitford Road. Fihail y, the original
-encroachment permit' and accorﬁpanying map sﬁpport St. Johns' .substantival belief that it had
a.valid claim of right to enter the property and inét‘all and 'maintain.its water lines in their
‘current position. i‘he survey map -attached to Petitioner's afﬁdayit further establishés the
"l.ine‘s location, and Whenfconsidered with the Miley afﬁdéV_if attesfing.to the fact that the l'ine.
has not been mpved, it becomes clear that the line has been under the subject property and in
use since its installation in 1978. All three prongs of the test for a prescriptive easement were
satisfied. The decision of the Court of Appeals was propér and does not require further
review, ‘and _tflere are no novel questions of law that j_usﬁfy t.h.e. Pet.itioner's. request of thiS
| ~ Court. For these reasons, St. John's Water Company Inc ~res§ectfully requests that the

Supreme Court deny Petitioner's Petition for Certiorari.

Respéctfully submitted,
LEGARE, HARE & SMITH

o
aines W. Smith, Esq. -
Bar # 5167

Dited: C;-;Z '/ 2013
Charleston;, SC .
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ROOSEVELT SIMMONS.........50ooooooee... Appellant, B "
o - '§.C. SUPREME COURT
V.. T -
BERKELEY ELECTRIC )
COOPERATIVE, INC. and ST. JOHN'S

WATER COMPANY, INC.....ccocevvririennnn Respondents.
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[ hereby certify that a true copy of the Respondent St. Johns Water Company Inc.'s

Return to Petition for Writ of Certiorari was served upon Appellant's attorney,

Bertele, and Respondent Berkeley Electric C(')operative,lnc.'s attorney, John B.

by regular mail postagg'prepéid to their last known mailing addresses. |

Edward A.
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ATTORNEY FOR RESPONDENT

ST. JOHN'S WATER COMPANY INC.

Dated: m/ . 2013
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