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INDEX 

Motion -- page 3. 

No sworn testimony. 

No exhibits entered into evidence. 
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(Proceedings July 31, 2023)

THE COURT:  Is Mr. McSwain here?

MS. FRANKLIN-BEST:  He is, Your Honor.  He is here

with his son .

THE COURT:  Okay.  And this is your motion on his

behalf?

MS. FRANKLIN-BEST:  This is my motion, Your Honor, and

if you would like me to just to go ahead and go forward

now, I can do that.  Sometimes I don't know who needs to

speak first.  I am happy to do so.

THE COURT:  It's your motion.  You might as wells

speak first.

MS. FRANKLIN-BEST:  All right.  Thank you.  Thank you,

Your Honor.

THE COURT:  Sure.

MS. FRANKLIN-BEST:  So the issue here at heart I think

is really quite simple that Jason McSwain does not need to

be on the sex offender registry.

The current regime which was required by the South

Carolina Supreme Court's opinion in Powell vs. Keel still

requires too much for citizens like Jason McSwain.

There's no need for people like Jason McSwain to have

to wait 25 years before review in order to be removed from

the sex offender registry, and this timeframe and his

continued inclusion on the sex offender registry, Your
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Honor, we argue, violates his rights to due process.

No one here is arguing that Jason McSwain constitutes

any kind of continuing threat.  He has led a law-abiding

existence since he was initially convicted of this crime.  

He ended up marrying and having a child with the

victim in this case.  And  herself would have

been here except that she had to work today.  And

Mr. McSwain is here with his son who is sort of the results

of this relationship, Your Honor.  And he is now 14 years

old.

The stigma of being on the sex offender registry

impacts his son, the 14-year-old.  He's a straight-A

student.  He's on the basketball team.  He plays football.

He wants to be a lawyer when he grows up, which is why he

asked his father if he could come to this today.

He is getting ready to enter high school and,

obviously, he and his peers are now at an age where they're

going to become aware of the stigma associated with being

on this registry.  And, frankly, I mean, this is why

Mr. McSwain has been pursuing this, Your Honor.

Jason's career itself has been kind of limited by his

inclusion on the sex offender registry, but it's really

these impacts on his son that is why he is now pursuing

this to get this done.  And it's these impacts on his son

that have caused him the most pain and anguish, Your Honor.
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 has been picked on because of his father's

status.  Some of his friends are not allowed to visit his

house because of Jason's placement on the registry, and all

of this is deeply unfair and unnecessary.

I mean, Jason leads a highly productive life.  He

works.  He's stable.  We had Dr. Donna Maddox assess him

because we wanted to show this Court that Jason is not a

threat to the community.

There is absolutely no danger here.  Instead, the

inclusion on this registry continues to impact his son, and

under the unique facts of this particular case, Your Honor,

it would be appropriate to remove him.  So what we're

asking for today is an order removing him from the sex

offender registry.

Now, we had to first apply to SLED to get to this

point, and we knew that we would lose there under the

statute.

If this offense had been a Tier III offense, then this

Court would be completely authorized to remove Jason from

the registry.  Because this is a Tier II offense the

statute states that we need to wait 25 years.  So,

respectfully, Your Honor, I mean, that's too long for a

case like this.

As a constitutional matter, Your Honor, which this

Court does not need to rule on -- I mean, it violates due
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process because 25 years is not a reasonable timeframe in

which to revisit Jason's inclusion on the sex offender

registry, but also as applied to Jason it is

unconstitutional because there's no legitimate government

interest in keeping him on the sex offender registry.  

So what we're asking this Court to do and sort of

avoid these constitutional issues unless this Court would

like to address the constitutional issues is to find that

as an equitable matter and to see that justice is done to

simply issue an order removing him from the sex offender

registry.

His placement on that registry is over inclusive.  It

dilutes the utility of that registry for others, and if

anyone is deserving of this kind of relief for himself and

for his son it is Jason McSwain, Your Honor.

THE COURT:  All right.  Thank you.

MR. CRAFT:  Your Honor, I'll defer first to Assistant

Solicitor Tony Leibert.

THE COURT:  Okay.

MR. LEIBERT:  Thank you, Your Honor.  May it please

the Court.

You're aware of Powell vs. Keel.  The Supreme Court

ordered the legislature to give an avenue to be removed,

and they did that.

In this case the Tier II, which he falls under, says
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25 years.  And this is all part of -- and I keep forgetting

the name.  She did an outstanding job during that, but I'd

like Your Honor to see this.  This is the report they got.

I hand it up.  And he applied at 18 years, seven months, so

many days, applied for 25 years.  Prior to that it was for

life. 

He was a school teacher.  And he was convicted of

having inappropriate activity, C.S.C. times two, and then

contributing to the delinquency of a minor with three

students at three separate times.  That's every

mothers-and-fathers' almost worst nightmare.  The worst

nightmare, I think, probably is a mass shooting.  But

that's terrifying, but that's what he did.

It was life before this.  Now it's 25 years.  But I'm

not going -- I don't want to touch the merits too much, but

just putting on the merits a little bit, that would be my

concern.

You know there's always problems.  Our actions cause

problems for our families.  My nephew named after me was

convicted of an armed robbery years ago, and it killed my

grandfather.  My grandfather was innocent.  It changed his

life.  He didn't last long because he couldn't bear his

son -- grandson being in prison, or great-grandson.

That's always -- and he seems like a very nice man.

He came up to me, shook my hand.  His son, a great looking
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young man.  But that's the law.  That's how the law stands. 

If they still think it's unconstitutional, I think

they need to do it, what's done, by Mr. Powell in that

opinion if you need that.  That was a declaratory action

against SLED and the State of South Carolina, that being

the attorney general's office, not little Tony Leibert at

the Seventh Circuit Solicitor's Office.

So if you believe it has merit, and I submit to you it

doesn't, he just needs to wait, and I think they said

January of 2029, in order to apply.

And I'm glad if, in fact, he hasn't had any problems

since, but I did a case in front of you years ago that the

victim came forward 29 years later, and Your Honor put him

in jail.

You know, all across this country that doesn't

necessarily -- that doesn't mean he has but that doesn't

means he hasn't.  And that's why we have the sex offender

registry.  So it's gone from life to 30 years for the

highest year, first degree, and then 25 years.

So I would submit, Your Honor, that the statute is --

legislature did exactly what they were ordered to do, and I

believe the Supreme Court said in Powell vs. Keel this is

best left to the legislature somewhere in that opinion.  

So I'd ask you to consider all of that, and very

capable and learned counsel here is much more learned on
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this statute than I am.  So, please, I'll listen to him if

you don't mind, Your Honor.  I don't think I covered

everything.

THE COURT:  All right.  Thank you, Mr. Leibert.

MR. LEIBERT:  Thank you, Your Honor.

MR. CRAFT:  May it please the Court, Your Honor.

Matthew Craft for the state. 

Your Honor, I'll be very brief as far as any matters

of constitutionality.  I do not believe this is the

appropriate venue for that argument.  I do believe an

action needs to be brought including the attorney general's

office, as well as SLED counsel.

As far as the statutes in this particular case,

section 23-3-462 controls what they call the termination of

sex offender registry requirements and delineates the

timeframes for each of those offenses.

Under 430(2)(A)(1)(b) it states that for Tier II

offenders, as Mr. McSwain would be classified as, it is a

requirement of 25 years of registry, not for completion of

any portion of his sentence, just 25 years from his date of

registration, before he can appeal or apply to be removed.

In Exhibit I -- and I believe from the same letter

that's been proffered up to Your Honor from SLED -- SLED

notes that his initial registration date was

January 23rd of 2004.
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They have been kind enough to go ahead and count out

to the day the date for which he would be eligible to apply

for removal as January 23rd of 2029.  So under just the

timeframe this action is premature.

Section 23-3-460(3) is the statute that controls for

motion requests to be removed subsequent to SLED

application processes.  And again under 460(3)(B) it states

that all motions under this action must be made no earlier

than the appropriate timeframes relative to the offense.

Again, specified by 460(2) as a Tier II offense.  That

would be that same 25 years.

Your Honor, I would ask that you deny this motion

based on the timeframe.

While the other collateral consequences and the

treatment of his family are unfortunate, the statute does

not anticipate or include any leeway or any discretion in

that regard for different social situations.

It specifies that even before you can get to the state

where Your Honor would consider a determination of whether

he is a threat and needs to be kept on the registry the

administrative timeframes must be met.  Thank you.

THE COURT:  Thank you, Mr. Craft.

Ms. Best.

MS. FRANKLIN-BEST:  Thank you, Your Honor.

So, I mean, I understand their argument.  I knew that
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this would be exactly the argument that they would present.

The statute is there.  It has been there not for very long. 

I expect that there will be additional challenges to

it.  This case may very well be one of those.  What I'm

hoping is that for Mr. McSwain's sake and for that of his

son that we might be able to get some sort of an equitable

resolution here.

The South Carolina Supreme Court has recognized

Mr. McSwain has a liberty interest in not being on the sex

offender registry.

What Tier II does not recognize as with respect to

this particular charge is the consensual nature of this.  I

mean, that's not to say that it wasn't illegal.  I mean, it

clearly was, but it's this particular offense under these

particular facts is quite different than the other cases

that are also listed under Tier II, which is why I think

this offense is probably subject to pretty robust

constitutional challenge.  

When we first got involved in this case we kind of

thought to ourselves, well, maybe this will end up being a

constitutional challenge up to the South Carolina Supreme

Court.  

We ended up when investigating, we reached out to all

of these victims, Your Honor, and none of them believe that

he belongs on the sex offender registry.
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No one believed that he coerced or was forceful or was

violent in any way, Your Honor.  I mean, as applied to

Jason McSwain, this just doesn't serve any purpose.

There's just no legitimate government interest that's being

advanced by this.  

That's why we're here today, Your Honor, is to just

sort of allow him after 19 years with absolutely no

problems at all -- he's not had any, you know, contact with

law enforcement this entire time -- to just finally be free

of this burden as his son continues up through high school.

And, you know, peers can sometimes be cruel.  And this, you

know, just so much impacts this child's life.

As I said earlier, this is why we're here.  And, Your

Honor, I do have a proposed order if you would like to see,

Your Honor, granting him removal from the sex offender

registry.

THE COURT:  Okay.

MS. FRANKLIN-BEST:  May I pass this up?  Thank you,

Your Honor.  

THE COURT:  You may.

MS. FRANKLIN-BEST:  Thank you, Your Honor.

THE COURT:  Anything else? 

MS. FRANKLIN-BEST:  Can I speak to my client for just

one moment?

THE COURT:  Sure.
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(Pause.)

MS. FRANKLIN-BEST:  Thank you, Your Honor.  No further

argument.

MR. CRAFT:  Nothing further from the state, Your

Honor.

THE COURT:  All right.  I'll review it and issue an

order.

MR. LEIBERT:  Thank you, Your Honor.

MR. CRAFT:  Thank you, Your Honor.

MS. FRANKLIN-BEST:  Thank you, Your Honor.

END OF REQUESTED TRANSCRIPT OF RECORD
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CERTIFICATE 

I, the undersigned Linda D. Moffitt, Official Court

Reporter for the Seventh Judicial Circuit of the State of

South Carolina, do hereby certify that the foregoing is a

true, accurate and complete Transcript of Record of all the

proceedings had and evidence introduced in the trial of the

captioned cause, relative to appeal, in the Court of General

Sessions for Cherokee County, South Carolina, on the 31st

day of July 2023.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.  

September 13, 2023 

s/Linda D. Moffitt 
___________________________ 

Linda D. Moffitt 
Circuit Court Reporter 
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consensual and with the encouragement of the minor. Upon his convictions for a crime relating 
thereto, a condition of his sentence was that he have no contact with the minor victim. On 
February 24, 2005 the Court removed the "no contact" requirement on motion of and at the 
request of the minor victim who was then eighteen years of age. The two were subsequently 
married and have a child together. Although divorced after seven years of marriage, the two still 
have an amicable relationship and both are involved in the parenting of their child. 

The appellant presented a current psychiatric evaluation wherein the forensic psychiatrist 
opined that the applicant's "risk to offend is below average" and "his expected recidivism rate is 
1.4 % based upon his being in the community for more than ten years without an offense". 

Appellant asserts that he should be removed from the registry because; he has 
successfully completed the requirements of his sentence; he has no subsequent arrests; he has the 
support of the victim with whom he shares a child; his psychiatric evaluation establishes that he 
is a low risk to reoffend; registration as a sex offender impairs employment opportunities; the 
stigma attached to registration has taken a toll on his child and his relationships with his peers; 
and the continuing requirement of registration violates his due process rights under the state and 
federal constitutions. Appellant asserts that the registration requirement for sex offenders was 
not intended to be a punishment but was imposed for protection of the public from offenders 
likely to reoffend and to assist law enforcement in solving sexual crimes. Appellant claims that 
in his case there is no longer any societal benefit to his continued registration and that the 
requirement is only inflicting punishment upon him and his child. 

When a party challenges the constitutional validity of a statute, he bears the burden of 
proving it unconstitutional. All legislative enachnents are presumed constitutional and are to be 
construed to render them valid. "A legislative act will not be declared unconstitutional unless its 
repugnance to the constitution is dear and beyond a reasonable doubt." "The difficult and 
sensitive task of reaching an accommodation between the State's substantial interest in requiring 
sex offender registration and notification, on the one hand, and an offender's legitimate interest 
in ensuring against erroneous deprivation of his or her liberty interest, on the other, is best left, 
in the first instance, to the legislature." Powell v. Keel, 433 S.C. 457, (2021). Aftery;e Cqwt's ruling

:::::, ...., -
in Keel, the General Assembly appears to have responded to the suggestion:that it1stablis2. a
hearing process to permit sex offender registrants the opportunity to" demons�e th� no longeJ 
pose a risk sufficient to justify continued registration" and that such hearings "� confilicted;i:th 
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Psychiatric Evaluation 
Jason McSwain 
DOB: 7/21/76 
Date of Virtual Evaluation: 7/5/22 
Date of Report: 7/5/22 

Identifying Information: Jason McSwain is a 45 year old divorced father evaluated pursuant to a 
request from his attorney, Elizabeth Franklin. 

Reason For Referral: He pleaded guilty to Criminal sexual conduct, second degree, criminal 
sexual conduct third degree and Contributing to the Delinquency of a Minor  for offenses which 
occurred in 2000 while he was a high school Chemistry teacher and basketball coach. He has 
been on the Sex Offender Registry since. His lawyer requested an evaluation to determine his 
current risk for offending if he is no longer on the registry. 

Statement of Nonconfidentiality: He understood a written report of this evaluation would be 
sent to his attorney and potentially used in his upcoming legal proceeding.  

Sources of Information: 
Indictment CSC, second 
Warrant CSC, second 3/1/2000-10/1/2000 (oral, digital) 
Guilty Plea CSC, second sentence 10 yrs sus 2yrs home incarceration with 5 years probation 
1/12/04 
Exparte Order allowing victim  contact with Mr. McSwain 1/24/05 
Petition to remove no contact order 2/9/05 
Letter dated 12/26/04 
Letter 12/27/04 from mother, Dell Leazer 
Letter from Scott Davis 1/5/05 
Warrant CSC, second 11/2000-7/2001 
Guilty plea (same as above) 
Warrant Contributing to the Delinquency of a Minor 11/02-12/02 
Guilty plea  1 yrs, time served and 1 year probation 1/12/04 
Cherokee County Home Detention Successful Completion Report 1/17/06 
Letters of support 2004 

Pertinent History: 
He presently resides in his own home where he has joint custody of his 13-year-old son. His 
parents divorced when he was younger. His mother remarried. His stepfather has Alzheimers, 
and his 63-year-old mother is now a caretaker for him. He and his father now have a 
relationship since his charges. Before his charges, he viewed his father as “more like a friend.” 
He graduated from Wofford College. He started teaching at age 21 at a Middle School. After 
one year, he was transferred to Gaffney High School. He had relations with three different 
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students at different times. He was in his mid-twenties. Two of the victims were 16 and one 
was 15. He eventually married one of the alleged victims from 2006-2009. They share joint 
custody of their 13-year-old son . He stated they divorced due to her infidelity. He denied 
that he was unfaithful to his wife.  
He has been employed with the same company for six years. He is the Director for 
Environmental health and Safety for a polymer company. They are aware he is on the Registry. 
He noted difficulty travelling because of his registry requirements. His passport was revoked 
although he had successfully traveled to Sweden and the UK. He was informed he would have 
to reapply and have his passport identity him as a sex offender.  
He does not use drugs or alcohol. 
He has no other legal history. 
He does have some medical issues. He had C-Spine surgery and was prescribed Lyrica and 
Volatern. He was treated for anxiety in the past with Klonopin. He has not been on this 
medication for some time. He presently takes Celexa 10 mg daily. He does have shoulder 
surgery scheduled.  
He does report recent situational depression. He stated his son is now being picked on at school 
due to his status as a registered sex offender. He stated that some of his son’s friends are not 
allowed to visit his home due to his status. He reported he hurts for his son and is saddened 
that his son has to deal with his offense history.  
He recently had a three-year relationship which ended in May. He is not in a present 
relationship. He does not report any of the criteria for the nine paraphilic disorders. He has not 
had sex with prostitutes or strangers. He has not had multiple partners. He has used a dating 
app in the past.  

Mental Status Examination: 
He was pleasant and cooperative. He became tearful when discussing his son’s situation 
because of his offending. He was not suicidal or homicidal. He prides himself on being a good 
father. His judgment is good as well as his insight. His cognition was intact.  

Diagnosis: 
Adjustment Disorder with depressed mood 

Risk Assessment: 
The Static 99-R is an empirically derived actuarial risk assessment designed to assess risk of 
sexual recidivism for adult males who have already been charged with or convicted of at least 
one sex offense against a child or nonconsenting adult. It is intended to position offenders in 
terms of their relative degree of risk for sexual recidivism based on commonly available 
demographic and criminal history information that has been found to correlate with sexual 
recidivism in adult male offenders. The scores characterize the individual’s relative risk for 
sexual recidivism in terms of how unusual it is and how it compares to risk presented by the 
typical offender. The recidivism estimates were derived from new charges and reconvictions of 
groups of individuals. As such, these estimates do not directly correspond to the recidivism risk 
of an individual offender. 
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In routine sample of sexual offenders, the average five-year recidivism rate is between 5% and 
15%. This means that out of 100 sexual offenders of mixed risk levels, between five and fifteen 
would be charged or convicted of a new sexual offense after five years in the community. 
Conversely, between 85 and 95 would not be charged or convicted of a new offense during that 
period. 

Mr. McSwain’s score of 0 on the Static 99-R places him in the Level II, Below average risk range. 
Offenders with this same score from the routine samples have been found to sexually 
recidivate at 1.8% to 4.4% after five years. The observed recidivism rate is 2.7%. The expected 
recidivism rate is halved if the offender has been offense free from five to ten years while in the 
community, placing his expected recidivism at 1.4%.  

Opinions: 
1. Mr. McSwain’s risk to reoffend is below average.
2. His expected recidivism rate is 1.4% based on his being in the community for more than

ten years without an offense.

Donna S. Maddox, MD 
Consulting Forensic Psychiatrist 
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