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APPELLANT’S STATEMENT OF THE ISSUES ON APPEAL'

L Did the trial court err reversibly in improperly allowing testimony and exhibits
> concerning leuco crystal violet testing?

II.  Did the trial court err reversibly in failing to grant a motion to suppress cell phone
data evidence obtained through an invalid warrant and in admitting such evidence? -

" TII. Did the trial court err reversibly in allowing the admission of a 911 call recording |
where the statements made on the recording were hearsay that fell within no
exception to the general rule against hearsay? - '

IV. Did the trial court err reversibly in failiﬂg to direct a verdict as to the conspiracy
charge?

V. Did the trial court err reversibly in failing to charge the jury as to a statutory
presumption of reasonable fear of death or great bodily injury as provided in the :
South Carolina Protect1on of‘Persons and Property Act‘7

VI. Did the trial court err reversibly in the manner in Wthh it conducted the hearing on
* whether Appellant was immune from prosecution under the South Carolina -
Protection of Persons and Property-Act, S.C. Code Ann. § 16-11-410, et seq., and

in the evidence it allowed in that hearing, entitling Appellant to a new hearing?

J

! Appellant briefed the issues raised in a different order than included in his staternent of the
issues on appeal Respondent lists and briefs the issues in the order briefed by Appellant.
v



II.

11

IV.

RESPONDENT’S COUNTERSTATEMENT OF THE ISSUES ON APPEAL |

Did the trial court properly admit evidence of a presumptive test for the presence of
blood conducted by a forensics unit officer inside Appellant’s home where the
officer v1sua11y observed suspected blood and then conducted the presumptxve test,

which has been in use since at least 1993, in line with his training and experience in
the field?

Did the trial court properly deny the motion to suppress data from Appellant’s cell
phone evidence where the evidence provided a substantial basis to conclude that
probable cause existed to support the search warrant for Appellant’s cell phone -
even though the warrant’s affidavit in part stated it belleved evidence existed on the
decedent’s phone"

Did the trial court properly admit the 911 call made by the victim’s estranged wife
under the excited utterance exception to the rule against hearsay where the call was

made contemporaneous to and under the stress of a startling attack upon the victim?

Did the trial court properly deny Appellant’s motion for.directed verdict as to the

‘conspiracy charge where testimony established Appellant acted with at least one

other family member in planning and carrying out an attack?

Did the trial court properly refuse Appellant’s request to charge the jury with language
from the Protection of Persons and Property Act where the jury was instructed on self-
defense and where our courts have otherwise held it improper to additionally instruct
juries on language from the Act? :

Did the trlal court conduct a proper immunity hearing where the trial court heard
testimony from five witnesses, recognized a disparate factual scenario, heard
argument by counsel, and found Appellant did not demonstrate by a preponderance

~ of the evidence that the immunity statute applied to the facts h@ alleged occurred?

vi
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( STATEMENT OF THE CASE

In May 2015, the ’Grevenville County Grand Jnry 'indi'cted Appellant John Michael
- Hughes for the January 2015 murder of his _son-in-law John Michael Ferrell and for possession
of a weapon during tne commission of a violent crime. ’(R._ pp. 5-6). In June 2017, the Greenville
County Grand Jury issued an additional indictmént for conspiracy, alleging Appellant combined
with one or more of Margaret, Jacob, and/or Jane Hughes in t}ie commission of Ferrell’s murder.
(R.pp. 7-8). -

Appéllant proceeded to a jury trial beginning Denernber 4, 2017, before the Honorable
Perry H. Gravely. (R. p. 15). Attorneys Thomas Adducci »and Teal Johnson represented
. Appellant on the charges. (R. p. 27, lines 14-16). Assistant Thirteenth Ciicuit Solicitor Mark ™
Moyef prosecuted ‘_the case. (R. p. 27, lines 7-9). Prior to the jury being sworn, Appellant sou‘ght
and the court conducted. an immunity hearing pursuant to,the Protection of Peréons and Property

Act. (R. p.’51, lines 9-16). The court denied the motion. (R. p. 185, lines 10-14).

—~

Th¢ jury was sworn and, after a four day trial, convicted Appellant of murder, conépiracy,

“and the weapons charge. (R. p. 192, line 6; R p. 720, line 16 — pv. 721, line 1; R. p. 1).

Immediately foilowing the trial, Appellant received a sentence nf 45 years for murder, a.
consecutive five yearé for the possession of a weapon during the\coinmission of a violent crime,

and a consecutive five yiears for conspiracy. (R. p. 729, lines 9-14; R pp- 2-4).

This appeal follows with notice béing served December 8, 2017. (R. p. 768).



STATEMENT OF FACTS

Apf)ellant John Hughes arranged for his daughter’s boyfriend to Stay outside while his
d‘aughter’s estranged husband \John Ferrell came over to discuss the details Qf a pend\ing child
custody dispute. (R. p. 490, lines 1-24). His daughter Jéne .\}vas going through a divorce with
Ferrell. (R. p. 614, lines 13-19). Her new boyfriend Andrew Martin had moved into the Hughes’
' residence. (R. p. 610, line 22 — p. 611, liﬁe 8). Appellant and his wife shared théir family home
not only. with Jane, Martin, and Jane.’s two children from her marriage with Ferrell, but.their
other adult son, Jacob, also intermittently lived in the hon'le and‘maintaine_d his owﬁ bedroom
th-ere. (R. p. 487‘, line 4 — p. 488, line 10).

Jane’s boyfriend Martin had lived with Appellaht and his family “for a number of
months” by January 24, 20‘1'5, which was the evening that Appellant expected a visit from
- Ferrell. (R. p. 486, lines 10-23; R. p. 489; lines 9-22). Though Martin found it unusual, Jane’s
‘estranged husband Ferrell and JanAe’s brother Jacbb were drinking buddies, and “Jacob would
- occasionally V\}ork for V[Ferrell].” (R. p. 491, lines 20-255. This led .to Fe_rr_ell"s coming over that

Saturday night. (R. p. 554, lines 16-19; R. p. 613, line 18 — p. 614, line 5). While Ferrell visited
the Hughes’ résidence, Martin sat in the backyard “smoking cigarettes and cigars and playing on
.[his] phone.” (R. p. 491, lines 2-10). Martin recalled sitting betweén six and 30 feet from the
house. (R. p. 491, line 12).

" Prior to Ferrell’s arrival, Appellar;t communicated with Jacob throughout the night,
texting Jacob that they “need to discuss dessert . . . .” Jacob replied around 10:00 P.M. for
Appellant to call when he was “ready for pie.” (R. p. 562, line 24 — p. 564, line 12). Frém then
until 11:10 P.M., Appellant continued to text Jacob updates 'asking for “just a few more

Yl
minutes,” then asking for Jacob to call him. (R. p. 564, line 13 —p. 565, line 11). “Green dragons , -
: : )

~



‘and elm trées” appeared in each of Appellant;s texts.” (R. p. 564, line 13 — p. 565, line 11).
Finally, Jacob and Appell.ant e;éhange brief series of phone calls between 11:10 and 11:27 P.M.
(R. p. 565, line 16 -;3. 566, line 7).

- Martin, still sitting outsidé after an indetetminate period of time, began to get frustrated
as he had not“been made aware that anybody was at the house.” (R. p. 492, lines 16-19). Taking
hié headphones from his ears, he “heard a loud crash.” (R. p. 492, lines 16-19). He decided to go
open the sliding glass door at the back of the house to investigate “and walked into a nightmare.”
(R. p. 492, lines 19-23). -

He “saw J otm Ferrell coweting under Jane and she was assaulting him with a hammer.

[He] saw John Hughes in a crouched position beside her facing him with a gun‘. And [he] saw

Jacob behind him Stan'din;g there in thé kitchen and the table upside down.” (R. p. 493, lines 4-8).
As Appellant held a gltn to Ferrell, Ferrell said “incongruous things glbout bleeding from his head
and later said something odd like he was/prepa_red to die.’f (R. p. 493, lines 14-18). He witnessed

this “through the atchway” by:’the kitchen and “freaked out, froze like‘a deer.in the headlights”

N wishing “immediatély that someone was there to make it( stop.” (R. p. 494, line 1 — p. 495, line
18).

Martin then “eased” into the /areawhere this was oécurring, “moyed Jane back” from her

assault “and began cdnvincing her to get on the phone with 9-1-1.” (R. p. 495, lines 21-24).

Martin “snatched” the hammer from Jane, tossing it on the ground to free her hands for the

phone call to the police. (R. p. 496, lines 1-2). During this altercation, “Jacob tased or attempted

to tase Ferrell in the neck or something, that general area, while he was on his knees.” (R. p. 498,

~ % Presumably indicating the repetitivé use of identical emojis. See also State’s Exhibit 83 (select
GZone Mobilyze Report > evidence > communication > messages.html).
, 3 '



¥

lines 6-8). Martin witnessed Ferrell rise from his knees and attempt “an escape through the

kitchen window. Jacob and Renee [Appellant’s wife Margaret Renee Hughes] attempted to stop .

him.” (R. p. 496, line 12 — p. 497, line 3). Martin “didn’t see much of that, but they were around
that corner” in the kitchen grabbing and pulling and trying to keep Ferrell “from going out the
window.” (R. p. 497, lines 5-7). Martin saw Ferrell in the window. (R. p. 497, line 15).

Martin acted to make “sure that Jane Was on the phone with 9-1-1.” (R. p. 499, lines 8—9)..

/

" “John Hughes ran by [Martin] and Jane out the front door,” and Martin “heard yelling and

-~

gunshots.” (R. p. 498, lines 14-15). Before the “gunshots,” Martin “heard John Ferrell beg for his
life.” (R. p. 503, lines 10-11). | ‘
- Jane did call 9ll stating in part that someone had broken into the house and tried to kill
her and further identified Ferrell as the victim. (State’s Exhibit 94, file “(1) 01-24- 2015 23.54.04
9l l-3.wav‘, at 2:30 to 3:05). Jane’s call also included unintelligible language regatdlng a

hammer and an instruction to “get to him.” (Id. at 0:10 to 0:14 and 0:42 to 0:47)

As for the rest of the Hughes family, Jane’s children were in the back of the house. R. p.

- -

499, lines 9-10). “Jacob went outside, came back inside and went to the back of the house’i’
where Martin ‘did not see him “for a long titne alter that.” (R. p. 498, lines 19-23). “Margaret-
cleaned in the kitchen and went outside.” (R. p. 498, line l8). “There was blood and rrless
everywhere” inside the home which Margaret Hughes washed with “a rag or a sponge” and a
bottle of cleaning solution. (R. p. 499, line 24 — p. 500, line 1).

Martin seated himself in the foyer uhtil-police arrived. (R. p. 500, lines 4-10). Martin

recognized the hammer Jane held that night because Martin himself had probably pulled it from :

a closet toolbox to hang pictures at one time. (R p. 504, lines 11-21). Martin knew that

Appellant had a pistol that he kept in a bag. (R. p. 504, lines 5-8). And he recogmzed the stun
4



gun Jacob had used from when Appellant showed it off f‘like anew toy” on a prior occasion. (R.
~ p. 503, lines 19-24). Martin, however, “was lost as a béll in high wéeds” to the scene he walked
_in on that night. (R. p. 505, lines 2-3). |

| — * * A \ Cok

‘Two neighbors had heard sonﬁe of these events transpire outside of the Hughes’ home.

One lived about three houses down and approéched the first fesponding officer at the scene. (R.

p.2217, line 16 — p. 218, line 11; R. p. 254, lines 7-10’)/. Though he did no.t.know Appellant or his
fafnily, fhe neighbor “heard a loud bang with a rr/lomen;cary pause and then heard a series of more
loud ‘Ibangs” he believed were gunShots. (R. p. 2;4, line 12 — p. 255, line 17). Stepping outsicie,
the neighbor saw two figures wifh a flashlight “walking into the house and talking with people”
before A“walking back outside.” (R. p. 256, lines 1-20). One had a “big white beard” like‘
Appellant. (R. p. 256, lines 3-5). The neighbor had a houseguest call 911 and walked towards
Appellant’s home, observing a bloodied body lyihg on the grouhd. The first ‘res.ponding' officer
approached him and asked him to return home. (R. p. 257, line 5 — p. 258, line 15).

Ancther neighbér- sat on his porch 450 feet around the corner from the Hughes’ hofrie
aroﬁnd midnight that night. He waé sfnoking and scrolling through Facebook on his phone when
he heard ‘.‘a loﬁd gunshot.” (R. p. 263, llines 4-19; R. p. 264, lines 6-21). He did not know anyone
in the Hughes family. (R. p. 263, line 20 — p. 264, line 5). He thought someone shot a fox vhe had '.
just seen tiolling through the neighborhood, but then he “heard a man screaming for help.” (R. p.
265, lines 4-14). “He just got louder and louder him screaming, asking God to help him,
[‘]somebody please help me.[’] And then [he] heard a bunch of shots, five or six in a row, and
then [he] never heard that guy agaiﬁ.” (R. p. 265, lines 14-18). The neighbor stood 6n his own

porch, scared, waiting to see if he saw “somebody come running out” from the area until his wife

5



came outside to check on him. (R. p. 266, line 22 — p. 267, line 3). He did not share his
knowledgé of the shooting until a few months prior to trial because he had an outstanding

warrant for his arrest at the time the shooting occurred. (R. p. 267, line 12 — p. 269, line 2).
v , )

Nk * *
Simpsonville police arrive;d within five minutes of Jane’é call to 9-1-1. (R. p.. 216; lines
6-10). ‘It was 11:58 PM. (R. p. 216, lines 1-4). Appellant Jo.hn Hughes approachegl the
respoﬁding officer from the right side of the home. (R. p. 217, line 16 — p. 218, line 1). Appellaht
: neaﬂy immediately directed the officer towards the victim. (R. p. 222, lines 19-25). Using his
flashlight, the officer 'céught a glimpse of a body lying face down “anc; it seemed like their hands
~were kind of underneath them.” (R. p. 222, line 25 — p. 223, line 3). Taking stock df the situatibﬁ,
the officer noticed r}latting on the victim’s head, indicating bl(.>0d‘. (R. p. 224, lines 10-21). At
that point, Appellant advised the officer he had a gun on his person and the ofﬁcer ordered
Appellant to drop, the Weapon. (R. p. 224, line 22 — p. 225, line 1). Appellant corhplied and was
placed in investigative detention beéause the \ofﬁcer wés the only law enforcement agent ‘on the
scene at the time. (R. p. 225, lines 1-25).
| Margaret Hughes, Appellant’s wife, came outside of the home. (R. p. 230, line 20 — p.
231, 1inev 4). Appellént’s daughter Jane, son Jacob, Jane’s boyfriend (Ma;tin), and Jane’s two
children Iwere all inside the house and stayed there until the police ordered their exit. (R. p. 231,
lines 4-23). Jane requested transport to the hosI;ital for a sore wrist. Law eflfor;:ement
accompaniedl her gnd eme/rgency medical splinted and bandaged her right wrist before she left
‘the scene. (R. p. 232, lines 1-10; R. p. 278, lines 6-23). Martin also went to the hospital with Jane
and stayed with her there for about an hour. (R. p. 505, lines 19-23). Then he went to the police
station. (R. p. 506, lines 3-8). Appellént was evaluated by emergency medical personnel who

6

/



.

initially arri.ved at the scene in response to the 911 calls,,buf they noted no distress, pain, or even
blood on his person, and he waived medical transport. (R p. 279, lines 5-23; R. p. 280, line 25 —
p. 281, line 3). | |

"~ More law enforcement arrived to process the scene. (R. p. 226, lines 1-25). They
collected Appel.lanf_’s handgun, ﬁa 45 caliber Glock 21, into e\;idence. (R. p: 227, lines 1-23).
They fqund a set of keys on the;, ground outside near the kitchen window which weré required for
towing the victim’s vehicle from the roadway near the Huéhes’ house. (R. p. 232, line 17 — p.
233,‘1ine 3; R.p. 247, Iipes 17-18). Officers collected Appellant’s cell phone and the flashlight -
he had when they arrived. (R. p. 302, lines 3-7). | |

Another officer approached the victim, checked for a pulse to no avail, and observed the

~ victim’s pants pulled down near his ankles. (R. p. 240, lines 1-22; R." p. 303, lines 9-10).

/
Emergency medical personnel pronounced thé victim deceased on the scene at 12:13 AM. (R. p.

275, lines 12-18.; R. p. 278, lines 1-5). He wore a pair of brown Dockers shoes, white socks, blue
jeans, plaid boxers, a black leather jvacket, and a black short-sleeved shirt. (R. p. 291, line 16 — p.

292, line 9). The black leather jacket and shirt had bullet holes. (R p. 552, lines 17-20). The shirt

~ was “about two-thirds 01i the way ripped off.” (R. p. 553, lines 3-6). The bullet holes

corresponded with the gunshot wounds the victim sustained to his upper body. (R p. 581, lines
6-10). But “[t]he pants Vv;/e're wrapped around the victim’s feet” and “seemed to be intact.” (R. p.
552, lines 20-23). Indeed, though the victim sustained a gunshot wound to the leg, there were no
bullet holes in his pants. (R. p. 581, liﬁes 15-17). The victim had no'weapon on his/ person, only a
cell phone’; some cash, and other ‘.‘persohé.’l papers.” (R. p. 581, lines 20-21).

Examining the scene for items of possible evidentiary value, an officer observed and

marked two shell casings located an estimated ten feet from the victim’s head. (R. p. 246, 'lines'
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3-22). He additionally observed “a trail of blood from Wheré [the victim’s feet were] that led all
the way back to where [an] air conditioner unit was” on the ground. (R p. 247, lines 14-\1 8).
Another ofﬁcer l6pated and marked three more shell casivngs. (R. p. 296, lines 19-24). This
officer also noticed “suspect blood droplets going frem the window to the victim’s body,” as
"~ well as a small window air conditioning unit on the ground and a can 6pener. (R. p. 297, lines

IS Ve

11-17). He noticed suspected blood on the exterior of that kitchen window and on the exterior

trash can. (RTp. 298, lines 19-22; R. p. 307, line 14). After test-ing by a firearms analyst, the five
shell casmgs were confirmed to have been ﬁred from the .45 caliber Glock Model 21 semi-

/
automatic pistol collected from Appellant. (R. p. 464, line 10 - p 468 line 1)

‘Measurements -taken by law enforcement determined that the kitchen window was just-_
shy of six feet from the ground. (R. p 305 lines 11-20; R. p. 453 lines 1-8). The w1ndow 1tself '
measured 30. 75 1nches wide and 15.25 inches hlgh when fully opened (R. p. 453, lines 11- 15)
- The \ai/r conditioning unit was recorded lying at a distance- of about t_hree-feet from the left oti the

kitchen window’s location on the side of the house. t(R. p. 453, line 23 — p. 454, line 13). The

distance from the window to the large bloodstain associated with the fallen victim’s head

medsured 19 feet. (R. p. 456} lines 21-25).
| Inside, an officer observed suspected blood on a wooden spatula in fhe kitchen sink, on
the'eabinet érea below the sink, on a nammer in the dining area adjdining the kitchen, and on a
quilted blanket near the dining table. (R. p. ,311’ lines 6-2_2; R; p 340, lines 22-25). Law
enforcement observed a pouch for a handgun sitting)on the sof_d\ in the’ living room. (R. p. 312,
lines 3-5). Law enforcement seized “various court documents” a'nd \cofnputers from the home.
‘(R. p. 456, lines 9-13; R. p. 460, lines 1-13). They alsd recoveréd another shell casing from an

envelope in the kitchen. It bore a head stamp distinguishing it from the casing recovered outside
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the residence. (R. p. 455, lines 1-17). Though also tested, the firearms analyst was unable to
confirm whether this sixth shell casing had been fired from the gun collected from Appellant. (R.
p. 467, lines 5-23). -

: /;s they worked the interior scene, the lofﬁcers noticed their boots leaving prints on the
sticky, damp floor. (R. p. 312, lines 23--25). They collected a damp rag from the interiof trash can
that reacted pdsitivély to an on-scene presﬁmpti\}e test for the presence of blood. (R. p. 344, line
19 - P 345, line 4). Elsewhere throughout‘the home, the vsavlme presumptive test demonstrated
" results positively indicating the presence of biood. (R. p. 342, line 22 — p. 348, line 12). Officers '
élso séized an empty Clorox bottle in the exterior trashcan placed near the dislodged air
conditioning unit. (R. p. 455, line 19 — p. 456, line 3).

A serélogist with Greenville County Department of Public Safety recorded a number of
items from the Hu/ghes residense sampled for DNA analysis due to the presence of suspected
blood: kitchen window blinds; a quilt; a hammer; a blue hand_ towel from the kitchen trash can;
pants collected from Jane Hughes; a long-sleeize. shirt collected from Jane Hughes; the handle ' '
and trigger of a Glock .45 caliber gun; a pa_ir of blue jeans collected from the victim; a pair of
boxers collected from the victim; a shirt with a rippe.d (nearly severed) ‘hem collécted from the
victim; fingernail clippings collected from the victim; a reference sampling taken from a spot of
the victim’s blood; and reference sampl\ingsytaken from buccal swabs of Andrew Martin, Jane
Hughes, Margaret Hughes, Jacob Hughes, and Appellant John Hughes. (R. p. 375, line 13 - p.
383, line 25). Upon each of the non-reference samples, thé serologist examined reddish-brown
stains and conducted a presumptive test with phenolphthalein to see if they.returhed positive

results for the presehce of blood. Mdst of them did. (R. p. 375, line 13— p. 383, line’7).

A series of results obtained from DNA analysis conducted on the serologist’s safn’plings

o



LN

conﬁrmed that Athe victimfs blood apoeared on the swabs sampied from the kitchen blinds, the

quilt, the hammer, -the blue towel from the kitchen trash can, J ane Hughes’ pants énd T-shirt, and

the clothing and biological material collected frorh his person. (R. p. 398, line 10 — p. 404, line

16; State’s Exhibi.t 59). Jane Hughes -was a minor contributor to DNA sampled from the hammer

handle. (R. p. 399, line 8 — p. 400, line 4; State’s.Exhibit 59). Though none were a definitive
| match, Appellant John-Hughes, Jacob )Hughes, and Jane Hughes could not be excluded as a
possible trace \contributor to the samples frorh Jane Hughes’ pants and T-shirt. (R. p. '460, line 21
—p. 402, line 11; State’s Exhibit 59). B |

A forensic hathologist recovered three bullets from the victim’s body du‘ringlautopsy. (R.
p. 588 lines 18;24' R p. 591 lines 13-23). Law enforcement present at the autopsy
photographed collected and submitted the bullets and the victim’s clothes as ev1dence R. p.
288, hne 6.— p. 289, line 3). They also swabbed for gunshot re51due (R. p. 291, lines 1-15). The
forensic pathologlst noted several points regardlng the victim’s health prior to the shooting,
including signs of emphyserna; an enlarged heart, and coronary artery disease, each of which
“would have limited his mobility and, certainly, his energy level and his stamina.” (R. p. 582,.
line 1 — p. 583, line 23). His blood-alcohol eontent was .116. (R. p. 597, lines 16-23).

Separate and apart from these observations, the pathologist -recorded that six gunshot
Wounds caused the ivictim’s death. He opined that one bullet probably oassed _through the che\st
ahd re-entered the leg: meaning that the vietim sustained five separate gunehots. (R. p. 584, lines
5-24). One shot struck the victim through his right eye, another straight.down through the left
side of his neck, anothe_r clear through the shoulder and back through the front of his righj thigh,
still another through the other‘front shoulder thrhugh to the pulmonary artery, and yet a‘nother'.to‘

" the back right shoulder. Each shot was fired from at least several feet away. (R. p. 585, line 22 —

10.
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p. 592, li;ie 13).

The victim sustained additional biuﬁt—force trauma to the top of his head. (ﬁ. p. 595, lines
9:1 2). The multiple contusions and lacerations existed in two distinct patterns: circular and in
two small,.evenly spaced réctangles. (R. p. 595, lines 12-20). These contusions and lacerations,
which significantly overlapbed atop 'the victim’s head, were eéch consistent with a hammer. (R.
| p. 596, lines 1-13). Chips had beén taken from -the victim’s skull. (R. p. 600, lines 1-3). The

forensic pathologist also recorded a fractured jawbone associated with a similar rectilinear

laceration on that part of the victim’s face. (R. p. 596, lines 14-24).

)

* * *

After that night and early morning, Martin and Jane spent a few nights away from the
Hughes’ home. (R. vp. 506, lines 12-19). Martin was called Back to the police station\ for
questioning and was ultimately arrested. .(R. p. 506, lines 12-23). Prior to Ferrell’s death, Martin

' _had heard Appellant speak negatively about Ferrell, ‘calling him “a threat to the children, drug
user, degenerate.” (R. p. 508, line 15 — p. 509, line 17). Appellant also spoke aboﬁt the rules
regardiﬁg self-defense “in frelationship to every aspect of life.” (R. p. 509, lines 18-23). Prior to
arrest, Appellant called Martin and told him “the poiice can’t know about ..what went on inside”
“the Hughes’ home. (R. p. 507, line 1-1.6). Later, in person, and kndwiﬁg Martin was about to go
to the police station for questioning, Appellant repeated to him, “police ‘cgn’t know what went on
inside this house. If ;chey don’t know, they can’t prove anything.” (R. p. 507, lines 17-21).

| Martin énded up providing three statements to law enforcement in conjunction with this
case. (R. p. 510, lines 12-21). Initially, Martin maintained that while he was aware of Jane and
Ferrell’s custody dispute, he did not hear aﬁy talk among the Hughes family indicating that they

were conspiring to kill Ferrell. (R. p. 515, lines 15-24). Martin continually indicated to law

r
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_ enforcement he believed that Ferrell came over to the house that night to discuss child custody.
(R. p. 516, lines 3-6). Martin was charged with murder after giving his second statement. (R. p.

520, lines 9-14). By Martin’s third statement, he had also learned that Jane had another paramour

\

which he indicated “affected [him] on many emotional levels.” (R. p. 519, lines 6-25). Martin
: .

testified at trial that his third statement provided “the most detailed recollection [he] could of the

events of the 'evening.” (R. p. 529, lines 18-21).

-

* Tk *

As to events occurring prior to January 24, 2015, the family court had Cdppointed a
guardian ad literﬁ to thé child custody case pending between the victim and\-Jane Hughes. (R. p. -
444, lines 5-19). The vic_;[im had, for a ti‘me, lived in California/ with the two childrgn and was.
granted full custody of the eldest child 1; that State. He 'sought enforcement of that order in
' South Carolina as well as full custodsf of the younger cl;iid. (R. p. 444, line 22 — p. 445, line 6).
‘The children lived with Jane Hughes in Soufh C.;:lfolina ‘during'the fime frame relevant fo this
criminal action énd the guardian ad litem recommended Ferrf;l‘l have set visitation with them. (R.

‘V p. 445, lipe\12 — p. 449, line 10)‘. Between January 20 and January 24, 2015, the gu)alrdié’n ad
litem sent n'oti.ce of an expedited hearﬁlg regarciing that visitation schedule which the court set |
for January 27, 2015. (R. p. 449, lines 13-23). - v

| Jane Hughes was proéeeding pro se in the action. (R. p. 450, lines 1’-5.). The Hugheses

Ahad .be'e.n seeking guidance regarding. the custody 'disput‘e from a member of their él}urcﬁ.

. Ciiristine Boishér was a guardian ad litem with no involvement or attachment to the bending

family court matter, and she made time to meet with the Hughes at their home about‘ a month

prior to the incident. (R. p. 538, lines 5-24; R. p. 541, likes 1-7). She talked to Appellant, his

wife, Jang, and, Jane’s boyfriend Martin. (R. p. 541, lines 17-18). Boisher recalled Appellant
\
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being “very upset with” and “questioning” the court appointed guardian’s report. (R. p. 542, lines

20-23; R. p. 543, lines 10-20). Appellant expressed to Boisher that he would “do whatever he
could to make sure that” the victim did not get custody of the children. (R. p. \544, lines 4-7). He
focused on stand your ground laws for “a good bit of tinie.” (R. p. 544, lines 8-13).

After that initial meeting, Appellant called Boisher “multiple times.” Each time he was

angry and ranting about the family court situation, “maybe for ari hour to maybe an hour and a

halt.” (R. p. 544, linés 15-25). Boisher just listened. (R. p. 544, line 14; R. p. 544, line 25 — p. .
545, line 1). N |

The night before the incident, Appellant called Boisher to his home again to review

family court documents and discuss the hearing coming up the following Tuesday. (R. p. 545,

" lines 2-25). Appellant “seemed to be more tense” and spoke “a lot-more” about st;md your

ground laws. (R. p. 54?, lines 4-10). “He kept-coming back to it” despite Boisher’s attempts to
change the subject.~(R\. p. 546, lines 10-1‘1). Appellant indicated he had researched the subject,
reading from hié computer “other incidences where people had used stand your ground as a
defénse;” (R. p. 546, lines 14-19). Appellant reiterated that nighfthat the victim “was not getting
those kids no matter what.” (R.. p. 546, lines 22-25). Boisher did not dep;art the Hughes’ home
until between bl :30 and 2:00 A.M. that Friday night. (R. p. 545, line 10; R p. 546, line 25). It was

almost midnight on the next night, Saturday, J anuary 24, when Martin walked in on the Hughes

- family and Ferrell. (R. p. 273, lines 17-23). : =

* ® *

~ According to Appellant, his son Jacob called Appellant “earlier in the evening and asked”
to b.ring Ferrell “over to the house” to talk about the upcoming family court hearing for custody

dispute going on over his children with Jane, (R. p. 614, lines 13-19). Appellant maintained, both .
13



at his immunity hearing and again at trial, that he acted in self-defense when he encountered‘
Férréll outside of the Hughes’ home, beliéving at the time that there was an unknown intrﬁder
gaining access thr\ough his kitchen window. (R. p. 73'_, line 2 — p. 75, line 25; R. p. 624, line 4 —p.
6127, line 7). V | |

Appeillant testified that he and Jacob deéided “it might not be a good idea for [Martin] to
be at the house at all” when Ferrell came over, so Appellant “told him he’d have to go out in the
backﬁlrd because [they] didn’t want to have any kind of a problem.” (R. p. 615, lines 5-10).
- Appellant, Jacob, and Ferrell sat in the kitchen to talk. (R. p. 615, line 17— p. 617, line 15).‘
Ferrell told Appellant he wanted to talk about “the children and the thing coming up on Tuésday ‘
in Family Court.” (R. p. 616, lines 1-2). Appellant got each of them a glass of water. (R. p. 616,
lines 3-6). Appel]ant_characterized the custody conversation as “nothing much” other fhgn Ferrell
being “visibly upset by the fact [the family] did not have lany input anymore.” (R. p. 617, lines
--18-20). Then Appellant announced he had to-use-the restroom and left the kitchen. (R. p. 617,

lines 20-22).

o -

When he got' ba}ck to the kitchen, Appellant charaqterized Ferrell and Jacob’s
communice/ltion_ as “sort of a low-voiced, heated- discussion.” (R. p. 618, lines 2-45. They were
not yelling and Appellant testified he asked theﬁd to sit cbwn and ﬁnish the talk. (R. p- 618, lines
4-11)."“There was not a physical ﬁght[.]” R. p. 635, line 1). Margaret Hughes came into the
kitchen requesting they make less noise so as not to wake the children. (R. p. 618, lines 13-18).
In response,. Appellant witnessed Ferrell “push” Margaret’s hands down, and then Ferrell léft'
through the front door. (R. p. 618, line 20 — p. 619, line 9;‘R. p. 635, line‘s 12-18). Appellant

“[1Jocked the front door., turned off the kitchen light and sort of . . . button[ed] up the house” and

went to his bedroom. (R. p. 619, lines 18-25).
| 14
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When one of his grandéhildren woke up and asked for é drink, Appellant volunteered to
retrieve one. (R. p. 620, lines 1.—2). Walking to the kitchen, Appellant “heard a noise” that
“sounded like something up against the [right] side of the house.” (R. p. §20, lines 4-13). “[I]t
sounded like something against that metal [gutter] on the side of the house.” (R. p. 637, line 20 —
p. 638, line 6). Still and listening, he heard another noise “further down.’; (R. p. 620, lines 15-
17). “It was a noise that [he] wasn’t used to hearing all the time. (R. p. 638, line 21). Appellant
testified he “figured.there was something out there that shouldn’t be out there;,” so he grabbed his
pistol from under his desk, called down the hallway for someone “rto call 9-1-1,” went out the
~ front door, and locked it behind him. (R. p. 620, line 19 —p. 622 line 6).

Appellant did not check for, nor was he “concerned,’;’ about whether Martin had come -
back inside the house. (R. p. 640, ‘line 18 — p. 642, line'25). Appellant had, however, effectively
locked Martin outside. (R. p. 641, line 19 _p. 642, line 7). | |

When he went out to investigate, Appellant did not see ‘anybody or'anytﬁing strange in
~ his front yafd. (R. p. 623, lines 1-4). He aid not see any one in the carport. (R. p. 623, lines 6-12).
Then, he “went around'the outside of the carport and looked down the side of the house and saw
someone at the window.” (R. p 623, lines 22-23). He saw “someone partly in and partly out of’
‘the kitchen window: (R. p. 624, lines 1-4). He yelled “probably sométhing that’s not very polite,
like, [‘]What the bleep are you doing in my window and why are you there?[’]” (R. p. 623, lines

18-22). Appellant did not know who the person was. (R. p. 648, line 23).

“That person :that was in the window dropped down but of the window behind — there’s a
trash can there and air conditioning condenser, and they went down behind it.” (R. p. 624, line 24
— p. 625, line 1). Appeilant told the person not to fﬁove, "but.the person came-towards him, so

Appellant shot at him: “one shot at the beginning.” (R. p. 625, lines 3-14). “There was a slight
. 15



“hesitation, and then he came toward [Appellant] again,” so Appellant “shot more times.” (R. p.

625, lines 16-19). Appellant feared the person and did not want them to get to his family. (R. p.
625, lines 19-21). Appellant judged the distance between himself and the victim at 20 to 21 feet
at the time of the first shot. (R. p. 626, lines 19-24). Appellant estimated the victim was about ten

feet away by the time the gunfire concluded. (R. p. 627, lines 1-5). He maintained the victim was

“always” coming toward him. (R. p. 627, lines 6-7).

- After waiting and- watching to see that the victim lie quiet and motionless, Appellant'
“yelied toward the house” for help and somebody brought him a phéne and a flashlight.
Appellant calle;i the police who arrived within two minutes. (R. p. 625, line 23 —p. 626, line 15).
The ?olice station was so close to Appellant’s house that, as he put it, “you can stand on my roof
and throw a rock and hit it.” (R. p. 626, lines 16-18). |

Whén asked about a broken table leg recovered alongside the dining table located by law

enforcement in Hughes’ backyard, Appellant tes\tiﬁed he removed all of the 16gs from the dining

_room table and “took it out back” due to there being “a bit of blood-on” it. (R. p. 628, line 12 —p.

630, line 12).
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STANDARD OF REVIEW FOR ISSUES I, 11, AND III \

“The admission or exclusion of evidence falls within the sound discretion of the trial
court and will not be disturbed on appeal absent an abuse of that discretion,” which occurs
“when the trial court’s decision is based on an error-of law or upon factual findings that are

| without evidentiary support.” State v. McEachern, 399 S.C. 125, 136-37, 731 S.E.2d 604, 609-10

AN

(Ct. App. 2012). The admission of -erroneous evidence must also be prejudicial to warrant
reversal. State v. White, 382 S.C. 265, 269, 676 S.E.2d 684, 686 (2009). And, in regards (
L (

specifically to Issue 11, “on review of a Fourth Amendment search and seizure case, an appellate
court must affirm if there is any evidence to support the ruling and will reverse only when there
is clear errori” State v. Bruce, 412 S.C. 504, 509, 772 S.E.2d 753, 755 (20‘15).

I. The trial court admltted the results of a presumptive test for blood only after receiving -
proffered testimony establishing that the forensic unit officer who conducted the test
had training and field experience with it and that the test itself was routinely and
universally utilized.

The State presented Greenville County Forensics Officer Robert Parker to testify, in part,
that he conducted a presumptive test to examine the presence of suspected blood inside the -
Hughes’ home by spraying leuco crystal Violet (LCV) on various objects and surfacesi Appellant

opposed this testlmony at the immunity heanng and before the jury (R. p. 137, line 15 - p. 149 |
~line 20; R. p. 312, line 6 — p. 313, line 25). Both trmes the trial court admltted Parker s
testimony. (R. p. 149, line 20; R. p. 331, lines 5-6). Upon motion by the State, the court qualiﬁed
Parker as “an expert in the use of LCV” before the- -jury and admitted the ev1dence about the
presumptlve test. (R. p. 321, hnes 4-9; R p. 331, lines 5-6). This quallﬁcatlon and the scope oft
Parker’s resulting testlmony finds support in the law such that no abuse of discretion occurred

' (
“[A] witness quahﬁed as an expert by knowledge skill, experlence training, or
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education, may testify . . . in the form of an opinion” so long as that witness’ “scientific,

\

technical, or other specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue.” Rule 702, SCRE. The procedure for admitting scientific e;/idence
uﬁder Rule 702, SCRE, requires a series of findings. State v. Council, 335 S.C. 1,.'207121, 515
S.E.2d 508, 518 (1999). The court “must find thé evidence will assist the trier of fact, the expert ‘

witness is qualified, and the underlying science is reliable.” /d. ;v State v. White, 382 S.C. at 270,
(676 S.E.2d at 686.

“To be clear, the reliability of é witnes’s’ testimony is nét a pre-requisite to determining
whether or not the witness is an expert.” State v. Tapp, 398 S.C. 376, 388,‘ 728 S.E.2d 468, 474-
75 (2012). “The expertise, reliability, and the ability of the testimony to assist the trier of fact aré

all threshold determinations to be made prior to-the admission of expert testimony, and generally,

a witness’ expert status will be determined prior to determining the reliability of the testimony.”

4

Id. To that end, “the opponent may still challenge the amount or quality of the qualifications. It is
in this latter context that the trial court properly concludes that ‘defects in the amount and quality

-

of education or experience go to the weight to be accorded the expert’s testimony and not its
admissibility.”’ State v. White, 382 S.C. at.273-74, 676 S.E.2d at 688 (quoting State v. Myers,
301 S.C. 251, 256, 391 S.E.2d 551, 554 (1990)).

Parker’s Qualifications ¢ .
The trial court’s qualification of Parker as an expert in the use of LCV was adequate

under the strictures of Rule 702, SCRE, as interpreted by our appellate coﬁrtsi. A trial court is
. permitted to utilize a witness’ training and e/xperience as a basis for its admissiqn of a witness as
an expert. State v. Mealor, 425 S.C. 625, 825. S.E.2d 53, 68 (Ct. App. 2019) (no abuse of
discretion in qualifying expert on the theoretical yield of .methamphetamine based on his training

N

) -
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and experience and where expert utilized widely accepted calculation); State v. Rose, 423 S.C.
382, 393, 814 S.E.2d 529, 534 (Ct. App. 2018) (affirming admission of expert in arson origin
and causes Where qualification was based on breadth of “éxperience and training posses.s\ed at the
time‘of trial”); contra State v. Jones, “34\3 S.C. 562, 541 S.E.2d 813 (2.001) (f)re-White case-
finding witness should not have been admitte(i as expert on barefoot sole impressions ‘and
deeming_that field unreliable where there were ho known standards abpropriate for cdmparisoﬁ).
Our courts have found no abuse of discretion where thé witness qualified aé an expert “has
acquired by study or pfacti‘cal experience such knowledge of the s_hbjéct matter of his testimony
as would enable him to give guidance and aséistar_lce to the jury in resolving a factual issue
which is beyond the scope of the jury’s good judgment and comfnon knowledge.” State v. Henry,
329 S.C. 266, 273, 495 S.E.2d 463, 466 (Ct. App. 1997); State v. Andérson, 407 S.C. 278, 285,
754 S.E.2d 905, 908 (Ct. Apf). 2014) (internal quotations omitted).

In camera, Parker exhibited that he was qualified to testify regarding the use of LCV in
processiﬁg é crime scene. (R. p. 336, line.lO — p. 348, line 17)." At the time of trial Parker was a
forensics officer with the Greenville County Crirr/1€ Scene Unit with cleven years’ experience in
law énforcement and four and a half years’ experience with the forensics unit. (R. p. 294, lines 5-
15). Parker testiﬁed he’d used LCV “on a few céses over the past three years.”.(R. p. 315, lines
23-24). He explained that LCV has been available for use in Greenville for as loﬁg as he’d been
part of the forensics unit. (R. p. 3 16; lines‘ 3-18; R. p. 327, lines 11-19). Parker testified that since
1993, the FBI ha;s used LCV in the séme manner as his own forensics diQision. (R. p..316, lines
15-21'). Parker explained that LCV -was applied simply by misting it from a spray bottle onto the
Qésifed surface. (R. p. 316, line 23 — p 317, line 3). He expounded that the LCV “will react to

" the her_noglobin' in the blood” suspected to exist at the site sprayed and turns violet to “enhance”

19



the visibility of blood if present. (R. p. 315, lines 13-20).

As for training, Parker expla}ned that his annual in—servicé forgnsics training included
hands-on use of LCV with pig’s blood. (R. p. 317, lines 6-10; R. p. 328, lines 17-19). In addition
to annual training, Parker testified he had also used LCV while processiné other férensic cases.
(R. p. 318, lines '14-17;.R. p. 326, line 5 — p. 327, line 10). He testified he was aware the -
possibility of a false positive e;xists with LCV, but that he ﬁever pérsonally experienced one
during traininé_or in the field. He explained that a false positive may résult if the area sprayed is
.lad.en with iron or other metals. (R. p 317, line 18 — p. 318, line 11). Parker further testiﬁed.
during voir dire that he was aware that LCV had an expiration date once mixed, énd that it was to
be stored iﬁ a refrigerator, but that his duties within the \forenéics division pértaihed to the use of
LCV and not its mixture or cfeation; (R. p. 322, line 23 — p. 323, line 24; R. p. 328, line 20 — p.
329, line 6), | I

) The frial court c»ompblietll with the mandates of Rule 702, SCRE, when it admittedV-Par‘ker
as én expert in the use of LCV. (R. p. 331, lihes 5-6). Parker demonstra}ted in camera that ile had
»in-se"rvice experien‘pe with the use.of LCV, explained the method of application as well as the

A .
nature of potential results, acknowledged awareness that there was the possibility for false

positives in the field and the reason that may occur, and: further explained that he was not trained

N .\
~

in the creation of LCV but rather on how to use it in the field. State v. White, supra at 274, 676
S.E.2d at 688 (“foundational reliability. requlrement does not lend itself to a one-size-fits-all
approach”); see State v. Parker, 271 S.C. 159, 163-64, 245 S.E. 2d 904, 906 (1978)
(demonstration of ﬁroper use of Datamaster machine by operator, rather than intimate knowledge
of the machine’s inner workings, creates proper foundation fof admissibgity of Datamaster

~ results). Parker demonstrated knowledge, skill, experience, training,' and education in the use of
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LCV such that he was properly admitted as an expert, leaving the weight of the reliability of
Parker’s methodology for the jury to decide.?

~

LCV’s Reliability _
Rule 702, SCRE, “‘applies its reliability standard to all ‘scientific,” ‘technical,” or ‘other

specialized’ matters'within its scope.”” State v. White, 382 S.C. at 270, 676 S.E.2d at 686
(quoting Kumho T ire Co., Ltd. v. Carmichael, 526 U.S. 137, 14‘7, 119 S.Ct. 1167, 1174 (1999)).
Triai courts should examine *“(1) thé publications and peer review .of the technique; .(2) prior
application of the method to the type of evidence involved in the case; (3) the qﬁalit}i control
\lprocedures used to ensure reliaibility; and (4) the consistency of the method with.recognized
scientific laws anci procedures” before ruling upon the admissibility of scientific or other °
technical matters. State v. Council, 335 S.C. at 19, 515 S.E.2d at 517 (applying_State v. Jones,

273 S.C. 723,4731, 259 S.E.2d 120, 124 (1979)). The probative value of the evidence sought for

admission is also relevant to the propriety of the court’s final determination.* Id: at 20, 515

3.«With respect to qualifications, a witness may satisfy the Rule 702 threshold yet the opponent
may still challenge the amount or quality of the qualifications. . . .” State v. White, 382 S.C. at
273-74, 676 S.E.2d at 688. Appellant in fact amply critiqued Parker’s training and methodology
during voir dire and upon cross-examination, including Parker’s compliance with the expiration
date of the LCV utilized at the Hughes’ home and his limited knowledge concerning its chemical
(properties. (R. p. 328, line 4 — p. 331, line 3; R. p. 363, line 23 — p. 368, line 24). Yet these
deficiencies go “to weight, not admissibility.” State v. Myers, 301 S.C. at 256, 391 S.E.2d at 554.
4 No prejudice argument appears in the record on this issue. Thus, any allegation of an erroneous
 Rule 403, SCRE, analysis in unpreserved. State v. Prioleau, 345 S.C. 404, 411, 548 S.E.2d 213,
216 (2001) (“an objection should be sufficiently specific to bring into focus the precise nature of
the alleged error so it can be reasonably understood by the trial judge™); State v. Johnson, 324
S.C. 38, 41, 476 S.E.2d 681, 682 (1996) (contemporaneous objection rule). Respondent further
submits the LCV testimony was more probative than prejudicial. The positive results of the
‘presumptive test for blood inside the home were probative of the Hughes family’s clean-up after
attacking the victim (i.e. the conspiracy charge) and further probative of the veracity of Martin’s
testimony, Jane’s call to 911, and Appellant’s eventual self-defense claim. And the photos
themselves are not inherently prejudicial, as they do not show large swaths of either visible blood
or violet from the'LCV’s application. (State’s Exhibits 30-32 and 39-57). In any event,
Respondent submits the harmlessness standard controls any error found by this Court.
21
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S.E.2d att 518. If admissible, the jury is then free to weigh the evidence as it sees fit. /d. at-21,
515 S.E.2d at 518.

“LCV'is considered a ptesumptive test for the presence of blood and turns purple when in
contact with blood.” People v. Lovejoy, 235 11l 2d 97, 107, 919 N.E. 2d 843, 849 (Ill. Sup. Ct
2009) (capital case remanded for new trlal on other grounds) The chemlcal can reveal evidence
of cleaned‘-up blood because it is designed to enhance the appearance of bloodstains. Com. v.
Barnhill’ No. 1901 MDA 2013, 2014 WL. 10889906, at *3 (Pa. _Super. Ct. Aug. 14, 2/014)
(unpubhshed) ‘The court aptly admitted the LCV testlmony and exhibits only after conductlng a
proper hearing on' the reliability of the presumptive test. > People v. Wright, 2006 WL 2271264 at
*6 (Mich./Ct. App. Aug. 8, 2006) (unpublished) (ﬁnding LCV results properly admitted under
reliability standards»test announced in Daubert v. Merrell Dow Pharmaceuticqls, Inc., 509 U.S.
579, 113 S.Ct. 2786 (1993)); see People v. Lovejoy, 2013 IL App (2d) 110289, § 6 (Ill. App. 2d
2013)’ (unp.ublisned) (finding it harmless error to admit LCV ovid;noé witnout first conductlng a‘
hearing pursuant to Frye v. United States, 293 F. 1613 (D.C. Cir. 1923), even though the St.(ate .
argued “LCV was generally.accepted as a presumptive test for blood”) (opinion follo‘wing retrial

ordered in Lovejoy, supra). At least one court has noted that “LCV has been used in the United

!

> As to any argument regarding authentication of the LCV evidence, no objection was raised on
the basis that the evidence as not in fact what it was purported to be, leaving any argument
pursuant to Rule 901, SCRE, unpreserved. State v. Prioleau, supra at n.4; State v. Johnson,
supra at n.4. The objection posed regarded crime scene processing done by the witness testifying
before the court and not computer-generated data. Contra State v. Brown, 424 S.C. 479, 818
S.E.2d 735 (2018). Parker otherwise sufficiently testified that he was responsible for conducting
this presumptive test and photographing the results, leaving no basis to question ‘the
authentication as a condition precedent to admissibility. (R. p. 136, line 5 — p. 137, line 12; R. p.
337, line 3 — p. 338, line 8). As to the alleged inaccuracy of the testing, (App. Br. at 13), Parker
otherwise testified that if the LCV he used was expired, that there simply would be no reaction,
_therefore, no visible results. (R. p. 370, lines 4-10)." He also testified he was aware of the
possibility of false positives. (R. p. 364, line 20 — p. 365, line 8).
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States and other countries since 1995, ’when a paper was published on its lises” and that its results_
can be corroborated by applying another test with phenolphthalein. People V. Wright, sitpra.

The court found the testimony concerning the use and results of LCV reliable and
therefore admissible only after a proffer and éonside_ration of the Council factor_s.6 (R. p. 136,
line 23 - p. 149, line 20; R. p. 325, lines 11-13). Prior to the submission of the LCV evidence to
the jury, Parker’s proffer established that law enforcement agencies across jurisdictigns use LCV
to look for blood While processing crime scenes, and have doriev so in a universal manner for over.
twenty years. (R. p. 316, lines 3-23). quker established that LCV was uniforrhly u§ed by misting
it over surfaces andvlooking for visible results of a chemical reaction bétWeen_ the LCV and the

| properties in blood. '(R.'p. 137, lines 4-8; R. p. 315, lines 13-20; R. p. 316, line 23 — p. 317, lines
17). It was also clear from the proffer that quality control procedures exist for the creation,
keeping, and use of the product, to inclﬁde refrigeration once mixed énd awareness of expiration.
Though the witness limited his area of knowledge to LCV’s application in the field, he testified .
that the’ specifics of rﬁixing and maintaining LCV were accounted for in a law enforcement
~manual and carriéd out by his supervisors. (R. p. 316, line 3—p.318, li.ne 17;R.p. 322, line 13 -
p. 324, line 10). And though it was knqwn and presented by Parker that the LCV test was
capable of false positives in scenarios where the surface sprayed “was high in metals or high in
iron,;,’ and though Parker admitted an inability to cite vt/o publications or peer revi\gw concerning
LCV, th¢se weaknesses were of minimum prlobative value in determining reliability in this~

instance because the lest was presented at each proffer as being merely presumptive. (R. p. 137,

6 Parker laid a similar foundation prior to the LCV results’ admission at the immunity hearing.
This foundation initially delved into LCV’s purpose, use, and potential for false positives. (R. p.
138, line 12 — p. 139, line 17). But Parker also described to the court his training and field -
experience with the chemical, making clear in the process that his experience was limited to use
in the field and not the creation and science of LCV. (R. p. 144, line 15 — p. 149, line 6).
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line 5; R. p. 138, line 13; R. p. 315, line 13; R. p. 3_18, lines 1-7; see also R. p. 364, line 20 — p.
365, line 8). Accordingly, the court did not gbuse its discretion in admitting the results of the
Jpresumptive test.

,

Harmless Error .
) . . . j . ‘
Even if erroneously admitted, expert testimony may constitute harmless error. State v.

Tapp, 398 S.C. at 389-90, 728 S.E.2d at 47.5 (harmless error applied to admission of expert
testimony “before vetting it for its reliability"’)A. “Whether ah error is harmless depends on the
circumstances éf the pafticular case.” Id. (quoting State v. Mitchell, 378 S.C. 305, 316, 662
S.E.2d 493, 4/199 (2008)). The relevant inquir}; does not focus on whether the VState prove\d its case
beyond a reasonab1¢ doubt, /“but.whether beyond a reasonable doubt the trial error did not
contribute to the guilty verdict.” Id. “No definite rule of law governs this finding; rather, the
materiality and prejudicial character of the error must Be\determineci from'its relationship to the
entire case. Error is harmless when it could not r;:asonably have affected the result of the
trial.” State v. Mitchell, supra (internal quotation omitted). Factors for cdnsidération include “the
importance of the witness; testimony in the proseéutibn’s case, whether the téstimony was
cumulative, the presence or absenc¢ of evidence cor’ré@orating ér contradicting the testimony of
the witness on material points, the extent of croés-éxamination otherwise permitted, and of
éourse the overall strength.of the prosecution’s case.” Delaware v. Van Ardsall, 475 U.S. 673,

684, 106 S.Ct. 1431, -1438 (1986).
Most crucially, there existed other material evidence of a clean-u/p aside fr(‘)m the

\
smattering of violet depicted in the challenged exhibits. The suspected blood on the rag

recovered from the kitchen trashcan was analyzed for DNA and came back matching the

victim. (R. p. 400, lines 5-13). The officers’ boots were leaving prints oh a damp and sticky
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interior floor. (R. p. 312, lines 23-25). An empty Clorox bottle was retrieved from the outside

trashcan. (R. p. 455, line 19 — p. 456, line 3). More samples of suspected blood sampled from the

kitchen and dining areas (the hammer, the window bliﬁds, and the quilt) came back matchfng the
victim’s DNA. (R. p. 398, line 16 z p. 399, line 23). Appellént testified that the lfitchen table was
taken butside because it had) some blood on it. R. p. 6\28, line 12 — p. 630, line 12). )Aﬁd Jane’s
boyfriend Martin te\stiﬁed that he in fact witnessed Margafet Hughés using a rag and a bottle of
cleaning‘solution to wipe up between the attack and the police’s arrival. (R. p. 499, line 24 — p.
500, line 1). Martin alsé testified as an eyewitness to the cause of the victim’s bleeding. (R. p

493, lines 13-15). He walked in on Jane repeatedly assaulting the victim on the head with a

-

hémmer ir}v the dining area adjacent to the kitchen. (R p. 493, lines 4-5; R. p. 494, line 6 — p. 495,
line 13). |

The LCV testifnony was also corroborative, if not cuiriulativeé fo Parker’s testimony that
he visually Obsbe.r'v‘ed suspected blood on items and Surfaces in ;[he Hugh_es’ kitchen and dining

“area. (R.p. 311, line 9 — p. '312, line 24; R. p‘.'3'4o, line 15 - p.7343,‘ line 19). He testified that he
, \ o

sprayed the floor in those rooms and got positive results. (R. p. 337, lines 18-20). And an
additional and similar presumptive test, the reliabilitsl of which Appellant did not question,

- corroborated the presence of blood on items in the kifqhen and dininé area which Parker
, | . o (
swabbed due to the visual presence of suspected blood. (See R. p. 351, line 14 — p. 353, line 8).

. . . \ , :
Later, with the addition of phenolphthalein; Parker’s swabs presumptively tested positive for

blood (except for the one from the rag, which ‘a DNA test later confirmed as matching the

victim). (R. p. 374, line 19 - p. 380, line 21). - i .
Additionally, Appellant undercut the weight to be afforded the LCV testimony’during

Parker’s cross-examination. Parker agreed during cross-examination that the use of LCV was
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merely a presumptive test for the presence of blood which may then be corroborated after a

-

confirmatory test from a DNA lab. (R. p. 364, line 23 — p. 365, line 8). Parker acknowledged the '

test, was capable of false positives_ and false negati'ves—-—that/if the chemical was expired or
improperly mixed then there would simply be no reaction, meaning no visible results. (R. p. 367,
lines 16-23; R. p; 370, linés 4-10). Parker also gave cross-examinatior; testimony indicating the
: q’uaﬁty control procedures in place for LCV may not have been followed—he was unaware of

the expiration date of the particular spray Botile and that he did not verify whether it had expired

prior to using it to conduct the presumptive test at the Hughés” home. (R. p. 365, line 17 —p. 367, -

line 11).
When considering the remainder of the blood-related evidence, the LCV testimony

merely corroborated compelling confirmatory DNA evidence, eyewitness testimony, and other

circumstantial evidence supporting the occurrence of an attack upon the victim inside the Hughes

~residence. Appellant also impeached the veracity of the LCV test in front of the jury. Therefore,

i

any error in the scope of Parker’s testimony' on his presumptive LCV test cannot be determined

to have reasonably affected the result of the trial.

IL The record supports the trial court’s admission of text messages between Appellant
and son Jacob because the evidentiary scenario faced by the officer presented
articulable facts sufficient to sustain the affidavit for probable cause.

3

On the third day of trial, Appellant moved to suppress the introduction of text messages
. _

and phbne call history obtained from his cell phone. (R. p. 414, line 1 —p. 416, line 4; R. p. 439, -

line 20). “On review of a Fourth Amendment search and seizure case, an appellate court must

affirm if there is any evidence to support the ruling and’ will reverse only when there is clear

error.” _State v. Bruce, 412 S.C. at 509, 772 S.E.2d at 755. ’
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Appellar;t challenged the sufficiency of the search warrant on the basis that the affidavit
in support of prqbable causé cited a belief that the victim’s phone, rather than his own, would
contain evidence “which would help clarify inconsistencies and information pfovided and
.collected, and also provide the depaﬁment with a clear picture of .the decedent’s activities
leading up fo his death.” (R. p. 415, line 4 — p. 416, line 4). The warrant’Appellant cited was
shoWn to the court but not made an exhibit. (R. p. 434, lines -1 1-12). The court characterized the

affidavit as requesting “information on the deéedent’s/ phone.” (R. p. 417, line 2).

The State argued that the affidavit cited sufficient probable cause because it made clear

s : >
s

(1) that the o\fﬁcers sought ‘;information about the victim and the activities leading up to” the
victim’s death; (2) that the victim was a family member of the defendant; (3') and that it was
reasonable to believe from the wording of the affidavit that the defendant and the victim rﬁay
have communicated\in a manner helpful to discovering what occurred prior to the victim’s death.
(R. p. 416, lines 6-24; R. p. 417, lines 7-18; R. p. 418, lines 1-6). Ultimately, the State postured
" that they sought"‘.to introduce the defendant’s cell vph'on‘e dump ;lnder the theory that even if the
search warrant [was not] valid, these ofﬁcers-woﬁld have had these records anyway. And ther;
wete several different ways they.could have done it” such as obtaining\a warrant to get the data

from the cell phone provider as was done with Jacob Hughes’ records.” (R. p. 421, lines 2-22).

The trial court admitted Appellant’s cell pho\ne data.. (R. p. 439, lines 18-23; see State’s

N

7 The State further represented that data from Jacob’s phone had otherwise been validly obtained
pursuant to a “search warrant for his phone records.” (R. p. 418, lines 7-17; R. p. 432, lines 20-
25). The State also presented argument that Appellant consented to law enforcement’s search of
the contents of his phone during at least one portion of about five hours of recorded interviews in
which Appellant on January 26, 2015, stated, “You can pull up any phone record I've ever had.
You can have anything you want. I’ll give you permission to go and look at it. You won’t have
to get warrants or anything.” (R. p. 430, lines 2-25). ' -
’ 27



e

Exhibit 83%). The court opined the warrant should have been clarified by stating ‘;that based on
all this, there’s evideﬁce_ on the decedent’s phone and the defendant’s phone.”.(R. p. 417; lines
19-‘2;3\). However, citing the inevitable 'discovery doctrine, the court “admitted only “the’
information [on the phone] they could have [also] gotten from Jacob’s phone”—meaning the text
messages between Appellant gnd Jacob. (R. p. 432, lines 9-20; R. p. 433, lines 8-215. Thereafter,
Greenville County Sergeant Mike Rainey testified that he recovered the cell phone data as part of
his duties with &16 cpmpliter crir';nes unit. (R. p. 436, line 19 — p. 438, line 23). Then Captain
Cheryl. Manley of the Simpsonville Police Départment published the text \rhesse‘lges and phope -
‘ calls between Appellant and Jacob made in the hours prior to the shooting. (R. p. 561;.1ine 15 -
p. 566, line 6; State’s Exhibit 83%). |

/ \“[A] "Fourth ‘,Am_endment' ééarch occurs wheh .thé) government violates a subjecﬁve
expectation of priVéCy'that sdciety recégniiés as reasonablc.;’ I_(j;llo v United Sfates, 533 U.S.
27, 33, 121 S.Ct. 2038, 2042 (2001). Generally, a warrant is required'prior to examining a cell
p‘hor}e’s stored contents. State v. Moore, 421 S.C.  167, \177', 805 S.E.2d 585, 590 (2017).
However, “if the prosecution can establish by a preponderance of the evidence that the
information ultimatel}./, df ineiV-i"tably would haVe been di'sc'(i.i/ered by lanul ‘méaris,' ... then the
] deterrence raﬁioﬁale has so little basis that the evideﬁce Ishould.be received.” ;State V. Sim’psén,
425 S.C. 522, 540, 823 S.E.2d 229, 239 (Ct. App. 2019), reh’'g denied (Feb. 21, 2019) (citing Nix
v. Williams, 467 U.S. 431, 432, 104 S.Ct. 2501, 2503 (1984)). This is the inevitable discovery -
doctrine. State v. Cafdwell, 425 S.C. 595? 601;.824 S.E.2d 451, 454 (2019), reh’g denied (Mar.

27, 2019) (citing Nix v. Williams, supra at 444, 104 S.Ct. at 2509).

/

L

¥Select GZone Mobilyze_Réport>evidence>device>dev£ce.htrhl; o
?Select GZone Mobilyze Report>evidence>communication>messages.html.
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The warrant requirement may also be excused under the good faith exception to the

~

~ exclusionary rule, which occurs “when an officer acting in objective good faith has obtained a
search warrant from a judge or magistrate and acted within its scope” so long as the affidavit

provides the magistrate with a substantial basis for détermining the existence of probable cause.
‘ ’ C . :

United States v. Leon, 468 U.S. 897, 914-15, 104 S.Ct. 3405, 3416 (1984); State v. Weston, 329 -

S.C. 287, 290, 494 S.E.id 801, 802 (1997). The magistrate’s task in ﬁnding probab1¢ cause “is
simply to make a practical, common sense decision whether, given all the circumstances set forth
in the affidavit before him . there is a fair probability that contrébaﬁd or evidence of a crime
‘will be found in a particular place.” State v. Spears, 393 SC 466, 483, 713-S.E.2d 324, 333 (Ct.
App. 2‘01 i). The magistrate’s ﬁ‘nding of probable cause finds deference within re/viewing courts.
State v. Weston, supra. “Suppression is appropriate in only a few situations, including when an
éfﬁdavit is ‘so lacking in indicia of probable cause as to render official belief in its existence
~ entirely unreasonable.’” Id. at 293, 494 S.E.2d at 804; /

The rational for these exceptions to ‘the warrant requirement lies in the \judiciary’s
determinatioh- that “the sole purpose of fhe éxclusionary rule is t6 deter misconduct by lav§
enforcement.” Davis v. United States, 564 U.S. 229, 246, 131 S.Ct. 2419, 2432°(2011): “Where
there is no fnisconduct, and thus no deterrent purpose to be served, suppression 6f the evidence is

an undu"_iy'hars_h sanction.” State v. Adams, 409 S.C. 641, 653,763 S.E.2d 341, 348 (2014).

The record supports a finding that the trial court properly received the evidence of texts

and calls between Appellant and Jacob based upori evidence presented to the court at the time of -

admission. Rule 220(c), SCACR. The warrant and affidavit clearly establishéd (1) Appellant’s
cell phbne as the thing to be searched, (2) that the victim was shot and killed at the residence of

~ his estranged wife Jane: I;I‘ughes,‘ (3) that the shooting allegedly occurred during an attempted
\ - 29
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burglary of the Hughes’ home, and (4) that the statements taken and evidence received by law
enforcement indicated there may have been an assault inéidé_fhé home which .wa's covered up.
(R. pp. 763-66). The affidavit ciid also state a belief that evidence existed on the decedent’s
phone which would assist (1) in the cl;riﬁcation of the inconsistenf information présent’ at the
scene, and (2) in painting a cl\earer picture of thle decedent’s activities prior to the shooting. (/d.).
The warrant does not present/ in a manner rendering it unreaso"nable that the officer
believed in its validity. United States v. Leon, 468 U.S. at 919-26, 104 S.Ct. at 3419; see State v.
Franklin, Op. No. 27886 (S.C. Sup. Ct. ﬁled. May 15, 2619) (Shearouse Adv..Sh. No. 20 at 24).
The wa;‘rant and afﬁdavit contain sufficient probable cause deépite the reference in the affidavit
‘to “the decedent’s phone.”'? In short, the warrant sought data frorﬁ Appellant’s phone on the

basis that the data would assist in deciphering conflicting evidence about what occurred with the

victim, who was an estranged relative, prior to his being shot at the Hughes’ home. (R. pp. 763-

/

66). Tying Appellant’s pthe to the desire to .investigat.e ‘the cause of the shooting is the
undisputed fact that 1av§ enforcement collected.the cell phone from the Hughes’ home where the
shooting occurred—where it was also uhdisputed (and known to the court from the time of the
immunity hearing) that Appellant did shoot the® victjm because he believed the person was
breaking into hié home. (R. p. 73, line 14.—-p. 75, line 19; R. p. 302, lines 3-5;‘R. p. 350, lines 5-
25). Yet it was also undisputed that the victim was an invited visitor to the Hughes home earlier
~that night, during which time Appellant maintained ﬁothing violent occurred—but during which
time another witness testified /an attack ﬁpdn the victim did occur inside the house. (R. p. 58, line
14 — p. 68, line 13; R. p. 492, line 16 — p. 495, line 18). It was known that the purpose' for this

\

10 Of some bearing on the potential for a good faith mix-up, Appellant and the victim share the
first and middle names John Michael. (R. p. 26, lines 1-4). :
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visit was the family’s embrpilment in a child custody dispute. (R. p. 82, line 21 —p. 87, line 2).
And, ‘.it was discovered as law enforcement processed the scene that visually observable blood
“and other evidence inside the home corroborated the eyewitness rather than Appellant’s version
of what occurred. (F.g., R. p. 311, lines 6-22; R. p. 312, lineé 23-25; R. p.‘340, lines 22-25; R. p.
398, line 10 - p. 404, line 16; State’s -Exhibit 59). Inconsistencies with the totality of the
evi)dence were ;ufﬁcient to cause an dfﬁcer to believe or want to ’inV’estigate whether there had
been an attack in the home.

This évid'ence supports the trial court’s finding that the data from Appellant’s phone was
available and ultimately would have been obtained thrfough. other means. See State v. Speérs, 393
S.C. at 484, 713 S.E.2d at 333-34 (appvlyin’g inevitable_diséovery doctrine where there was a
sub‘sta\ntial basis for concluding that probable cause existed, regardless of whether suspect
voluntarily consented to search). Tﬁis evidence also provides a substantial basis for ‘conc\luding .
pfobabl;: cause existed to search the communications stored on Appellant’s phone. United States
y.' Leoﬁ, supra; see State v. Bellamy,. 336 S.C. 140, 143, 519 S.E.2d (347,‘348 (19?9) (affirming
magistrate’s . issuance of a search warrant). Given the foregoing, any inter-familial
communication (inciudiné with estranged relatives) would assist ih establishing a relevant
timeline of events leading up to the shooting. Inter-familial communications were relevant to
investigating whether the shooting occurred as a result of an attempted burglary o.r. as the
culmination of an attack which staﬁed inside the home and which the family wa_é covering up.
Inter-familial communications could be gleaned from Appellant’s cell phone as well as from the
victim’s phone and from other phones belonging to the residents of Appellant’s house \;vhere the

shooting occurred. See State v. Moore, 421 S.C. at 1.78, 805 S.E.2d at 591 (affirming search of

cell phone contents under inevitable discovery doctrine as an additional sustaining ground). This
. . . f
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includes Jacob, as it was known and undisputed that Jacob was the one who brought the victim to
the Hughes’ home to visit that night. (R. p. 59, lines 16-22). Accordingly, suppression would
“have been inappropriate.'' State v. Weston, supra at 293, 494 S.E.2d at 804; State v. Adams,

supra (noting suppression as a harsh remedy). .

III.  The trial court properly admitted Jane Hughes’ 911 call under the excited utterance
- exception to the rule against hearsay because the call was made contemporaneous to .
and under the stress of the attack upon the victim. -

!

“Hearsay is a sfateroent, which roay be written, other than one made by the decl‘arant
while testifying at trial,/ offered in evidenee to prove the truth of the matter asserted.” In re Care
& Treatment of Harvey, 355 S.C. 53, 61, 584 S.E.2d 893, 897 (2003) (citing Rule 801, SCRE).
“Hearsay is not admissible unless there” is an applicable exception.” ld.. at 61-62, 584 S.E.2d at
897 (citing Role 803, SCRE). The trial court overruled Appellant’s hearsay objeetion to Jane
Hughes’ 911 call, finding the call fit within the exited utterance exception f/o the rule against
hearsay. (R. p. 431, line 21 — p. 432, line 8; see R. p. 426, line 2 —p. 429, line 2:3; see also R. p.
573, 1‘ines 20-25).

Excited Utterance _
‘Excited utterances are exempt from the rule against hearsay and the availability of the

declarant is immaterial to the exception. Rule 803(2), SCRE. “The rules of evidence define
: -

excited utterance as a ‘statement relating to a startling event or condition made while the

declarant was under the stress of excitement caused by the event or condition.”” State v. Ladner,

1 In the alternative to the inevitable discovery doctrine and good faith exception, Respondent
herein reincorporates the harmless error standard included in Issue I above and asks this Court
affirm as harmless error for the facts establishing guilt as described therein, supra at 24-26, and
for the reasons argued within Ground VI in support of the trial court’s denying immunity, infra
at 45-49, as-those facts from the immunity hearing were later presented at trial. State v. Jenkins,
412 S.C. 643, 652-54, 773.S.E.2d 906, 910-11 (2015) (erroneous ruling on suppression motion
affirmed by harmless error rather than by inevitable discovery).
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373 S.C. 103, 116, 644 S.E.Zd 684, 691 (2007) (quoting Rule 803(2), SCRE). An excited
utteranée (1) “must relate to a startling event or condition; (2) . . . must have been made while the
declarant was under the stress of excitement; and (3) the stress of excitement must be caused by
the startling\evérit or condiﬁon."’ Id..Temporally, ouf courts have recognized that the excited
utterance exception may apply even after thel startling event occurs so long as the statements
were made “under continuing stress.” State v. Sim&, 348 S.C. 16, 21-22, 558 S.E.2d 518, 521

(2002). .

“The rationale for the [excited utterance] exception lies in the speéial reliability accorded
to a statement uttered in-spontaneous excittement which. suspends the declarant’s powers of
reflection and fabrication.” State v. Blackburn, 271 S.C. 324, 327, 247 S.E.2d 334, 336 (1978).
“An excited utterance ekpresses 'the real belief of the spéaker bel:cause the utterance is fnade’
under the immediate and uncontrolled domination of the senses, rather than under reason and
reflection.” State v. McHoney, 344 S.C; 83, 94, 544 S.E.2d 30, 34 (2001). While the totality of
the circumstarvlces"surrounding the declarant’s speech éfe relevant, “fabtors useful in determining - |
: wh.ether’ a staterhent qualifies as an excited utterance include the declarant’s demeanor, the,
declarapt’s age, and the severity of the startling evént. Id ;State v. Sims, 348 S.C. at '22, 558
S.E.2d at 521. C |

Regardless of whether the attack occurred on purpose or as a matt?r of happenstance,
Jane Hughes was wrabped up in a starﬂing\ évent at the time Martin entered the Hughes’
residence during the murderous acts and coached Jane to call 911. (R. p. 492, line 19 — p. 493,
line 18). At the time of the call, Jane was either startled by and runder the stress of Martin’s

unannounced entrance in the middle of the attack, or.Jane was startled by and under the stress of

a violent encounter with a home intruder who happened to be her estranged husband. (/d.; State’s
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Exhibit 94). The statements made during the 911 call were therefore contemporaneous to and

made as a result of a startling event. Officers responded to the 911 call within minutes from the
’ C

time the six-minute-long call was pldaced. (State’s Ekhibit 94, file “(1) 01-25-2015 00.00.49 911-
3.wav”). | - | '

Nothing abelit j[he recording suggests Jane was cepable of reasoriing or reflection. Pfior\ to
the operator picking up, Jane can be heard gasping'and statiﬁg, “I can’t breathe.” (State’s Exhibit
94 file “(1) 01-24-2015 23 54.04 911-3.wav,” at 0:00 to 0:10). She can be heard between rlngs
stating, panlcked, “Where ishe?... We’ ve got to get him.” (Id. at 0:42 to O: 47) She continues
to sound panicked‘ and in fear for her life. (Id at 1:00 to 1:38). She thefeafter responds to the
dispatcher’s questiohs in a shaken ’ébne and at one point answers she feels as though she’s having
_a panic attack. (E.g. id. at 5:00 to 5:05). | &

Jane’s stafements were not made during any formal interview or other organized setting.
Cf. State v. sthington, 379 S.C. 120, 665 S.E.2d 602’ (2008). Instead, the recording evidences a
real-time, off-the-cuff feed of statements by Jane Hughes, end the trial court accurately admitted

2

the call pursuant to Rule 803(2), SCRE.~

Co- Consptrator Statement - .
As an addmonal sustaining ground, the call was made by a co- consp1rator within the

(Hughes family and was admissible pursuant to Rule‘801(d)(2)‘(E), SCRE. This rule eategorlzes
statements made by a co-conspirator “during the course of and in furtherance‘ef}th‘e conspiracy”
as non-hearsay. Rule 801(d)(2)(E), SCRE. Co-conspifator statements are admissible as non-
hearsay so long as the statement advances the consﬁirac;f and so long ;15 there exists additional-

independent evidence of the conspiracy. State v. Gilchrist, 342 S.C. 369, 372, 536 S.E.2d 868,

869 (2000).
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Jane’s call advance"d the conspiracy because she was the ﬁrst,mel;nber of the Hugbes |
family with an occasion to interact with any type of responding agent. Thus, Jane’s call
| presénted a crucial opportunity to set the scene for the agreed-upon castle doctrine,kimmunity,\dr
self-defense claim. State v. Sim;, 3877 S.C. 557, 566, 694 S.E.2d 9, 14 (2010) (narrative statement
which mail :“;pill thevbe'ans” is not enough to be considered a statément in furtherance of a
conspiracy). Jane did that by blindly executing the agreed-upon plan within the family: telling
law enforcement that her husband broke into the home ar;d violently threatened her life."”
(State’s Exhibit 94).

There also existed independent évidence of a Hughes famiiy conspiracy prE'or to the time
the 911 call was published. (R. p. 575, lines 17-18). The State provided eyewitness testimony
from Martin that Jane acted in concert with Jacob and Appellant in a violent assault upon the
victim and that the r;latriarch of the Hughes fémily cleaned up evicience of the attapk inside the
home. (R. p._398;, line 10 — p. 404, line 16; R. p. 493, lines 4-18; R p. 498, lines 6-8; R p. 499,
line 24 — p. 500, line 1). Earlier text messages between Aﬁpellant and Jacob indicate that the

)
famiiyf coordinated the victim’s arrival at the home. (R. p. 562, Iiner 24 — p./565, line 11). Prior to
the at;tack, Appellant’s- co?nmunic’:atibns with M/artin and a member of their church serve as
;:ircumétant‘ial evidence that the Hughes familSl;—in‘cluding Jane, who was present at the

—~

meetings with the church member and who was the named party to the child custody case—
' ¢

2 This does not detract from or alter the argument that Jane spoke without reﬂectlon under the
stress of the startling event. As prev1ously stated, Jane was either startled by and under the stress
of Martin’s unannounced entrance in the middle of the planned attack, or Jane was startled by
and under the stress of a violent encounter with her husband who broke into her home. The
<applicability of the excited utterance exception and the categorization of the statement as non-
hearsay are not mutually exclusive. E.g. State v. Griffin, 399 S.C. 74, 528 S.E.2d 668 (2000)

(con51dermg whether. multiple exceptlons or provisions of the hearsay rules apply to one

declarant)
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agreed to take measures to do away with the victim, masquerade it as a"hom;: invasion from
which they would be immune from prosecution, and win Jane’s ongoing custody l')attle.13 (R. p.
509, lines 18-23; R. p. 541, lines 17-18; R. p. 542, lines 20-23; R. p. 543, linés 10-20; R. p. 544,
lines 4-25 ; R. p 546, lines 4-25). Martin also testified that after the attack, Appellrént“_[wice told
him not to divulge to the police what went on in the houée, emphasizing that “[i]f they don’t
_ know, they can’t prove anything.” (R./ p. 507, lines 1-21). Accordingly, the 911 call was

additionally admissible as a non-hearsay statement by a co-conspirator.

o ' ’
13 See infra at Issue IV (further detailing evidence of conspiracy in relation to the dirécted verdict.
issue). \ -
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-STANDARD OF REVIEW FOR ISSUE 1V
“On appeal from the denial of a-directed verdict, this Court views the evidence and all
reasonable inferences in the 1ight most favorable to the State.” State v. Butler;,\ 407 S.C. 376, 381,
755 S.E.2d 457, 460 (2014). The trial court should defly a motion for directec-ilverdict\ as to any

charge when “there is ‘any substantial evidence which reasonably tends to, prove the guilt of the
) ' ‘ ’
accused, or from which his guilt may be fairly and logically deduced.”” State v. Phillips, 416

S.C. 184,193, 785 S.E.2d 448, 452 (2016) (quoting State v. Littlejohn, 228 S.C. 324, 329, 89
S.E.2.d1924, 926 (1955)). “In reViewing a motion for directed verdict, the trial court is concerned
with the existence of evidence, not with its weight.” Id. at 192, 785 S.E.2d at 452. While “the

Jury must consider alternative hypotheses, the court must concern itself solely with the existence
, — - .. (

or non-existence of evidence from which a jury could reasonably infer guilt.” State v. Bennett,

v

415 S.C. 232,237, 781 S.E.2d 352, 354 (2016) (emphasis in original).

Iv. The trial court correctly denied Appellant’s directed verdict motion as to the
conspiracy charge because testimony established Appellant acted with at least one
other family member in plannmg and carrying out an attack upon the victim.
Appellant moved for a directed verdict on the basis that the State failed to present

evidence that Appellant engaged in a conspiraey with family members prior to the shooting. (R.

p. 601, lines 18-25). Considering t{le evidence in the light most favorable to the;State, the trial

eourt'found the prosecution “established that there was a joint effort possibly to do away with

Mr. Ferrell in light of the custody issue.” (R. p 602, lines '1-5). Thié ruling finds support in the

. J
record,laid by the State.

{ “A conspiracy is a combination or agreement between two or more perSons for the
purpose of accomphshlng a criminal or unlawful object, or of achlevmg by criminal or unlawful
\

means an object that is neither criminal nor unlawful.” State v. Sims, 377 S. C 598 606, 661
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S.E.2d 122, 126 (Ct.- App. 2008), aff'd, 387 S.C. 557, 694 S.E.2d 9 (2010) (internal duotations
and citations omitted). “The essence of a cohspi-racy is the agreément.”' étate v. Buckmon, 347
S.C. 316, 323, 555 S.E.2d.402,. 405 (2001). It must be shown that the defendant is connected to
the conspiracy and “intended to act together [with at least one other] for their shared mutual
'beneﬁt Withinv the"scope of the conspiracy charged.” State v Sims, 377 S.C. at 607, 661 S.E.2d at
126 (internal quotations and citations omitted). An overt act is hot required. Id. at 606, 661
S.E.2d at 126. Neither is proof of an express agreement, “and direct evidenc_e %S’not essential, but
the conspiracy may -be sufficiently shown by circumstantial evidence and the cenduct of the
_parties.” State v.QBuckmon, supra. “It may be pfoven\ by ‘the specific overt acts done in
’furtherance of the conspiracy but the crime is the agree‘ment.” ld
Here, the scope of the conspiracy was an agreement arhong one or more members of the
Hughes famiiy to do away with the victim and thus unl‘awfully'procure custody oJf Jane’s
c‘hildren.14 Martin referenced that “they,” the Hughes family, hoped the victim would come to
resolve the child custody case “out of court.” (R. p. 490, lines 5-7). The family -reached “a
consensus” that Martin would be instructed )to sit outside in an outbuilding so as not to be
invoived in the v.ictim’s visit. (R. p. 490, line 20 - p- 491, line 5). Jacob and Appellant

exchanged text messages to coordinate the victim’s arrival at the Hughes’ home. The messages

included repetitive usage of “green dragons and elm trees” which may be interpre.ted'as code for

14 Appellant makes an erroneous argument that the State “agreed that no such evidence had been

adduced ” (App. Br. at 22). The record demonstrates that the State referred to witness Andrew

Martin when the prosecutor stated, “no, not him,” and 1mmed1ate1y thereafter presented that “the

~ other four were charged with conspiracy. . . . The conspiracy is between John Hughes, Margaret
‘Hughes, Jane Hughes, and Jacob Hughes.” (R p. 500, line 11 — p.- 502, line 8).
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the p_lan against the victim. (R. p. 564, line- 13 —p. 565, line 11; see State’s Exhibit 83"). In what

may be circumstantially discerned as more coded communication, Jacob referenced “dessert,”

asking for Appellant to signal when he was “reédy for pie.” (R. p. 562, line 24 —p. 564, line 12).
‘Then Maﬁih witneséed Jacob, Jane, and Appellant each engage in a role in the attack

upon' the victim. Appellant held a gun to the victim .inside the home. (R. p 493, lines 14-18).
Jane ,riepeategllyb énd violently assaulted the victim over the head with a hammer, which was
é_:orr_oborated by »t»hc.é forensic patholégist’s aiitopsy examination. (R. p; 493, lfines 4-12; R. p: 596,

" lines 1-13). Jacob'ainﬁeé a faser at.the victim,. (R. p. 493, line 7; R p 498; lines 6-8). According
to‘Martin, the attack caused-the vi'c.:tim_to attempt escape out the kitchen window and Appellant
ran outside with his han.dgun and fired into Appellant several times, ending his life. (R: p. 498, .
lines 14-15; R. p. 584, lines 5-/24). Yet i]ane’s contemporanéous call to 911 stated th’at someone
had broken into the house and tried to kill her. (State’s Exhibit 94, file “(l\) 01-24-2015 23.54.04

9113wy at 23010 3:05), \ | i

Si'm_ilar to Jane’s 911 call, Appellant maintained that he acted in self-defense b/ecailse he

Believed someone was trying to break into his kitchen window after he had gone to bed for the

night—but according fo Appellant, -the person ne\\_/er mad;: it inside the home. (R. p. 73, line 2 -

p. 75, line 25; R. p.- 624, line 1 — p. 627, line 7/). And after the shodting, the matriarch of the

family cleaned “blood and mess” from‘inside the home. (R. p. 499, line 24 —p. 500, line 1). The

DNA evidence corroborates that the scene was wiped. (R. p. 398, line 10 —p. 404, li'ne 16). .

As t;or -additional ,circumstantial proof of an agreed-to plan, Aﬁpellant éxpresSed on

multiple prior occasions that he would “do whatever he could to make sure that” the victim did

not get custody of the children. (R. p. ‘.544, lines z1-25; R. p. 546, lines 22-25). Before the attack,

15 Select GZone Mobilyze Report > evidence > communication > messages.html.
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the Hughes family met v:f'ith another member of their church to discuss outrage at and ~
implications of ongoing child custody prbcéedings. (R. p. 541, lines 17-18; R. p. 542, 1ines/20-
23; R. p. 543, lines 10-20). During those meetings Appellant al‘so4discus/sed his understanding of
the workings of stand your ground laws. (R. p. 544, lines 8-13; R..p. 546, lines 4-19).‘ By
Martin’s acéount, Appellant at o;[her times discussed the concept of self-defense “in relatiohship
to evefy aspect of life.” (R. p. 509, $ines 18-23). Appellant also twice told Martin prior to arrest
that “the police cén’t know about what went on inside” and that “[i]f they don’t know, they can’t
prove anything.” (R. p. 507, lines 1-21). ‘ ) : . r

The record contains substantial circumstantial evi_dence that the family ﬁlembers agreéd
to and did in fact carry out Aa physical attack resulting in the Victifn’s death. It can be adduced
- from the totality of this eviden’ce that one or more member$ of the Hughes family agreed to act‘
“together to gef rid of the victim in order to eﬁsure he could not win the child custody -battle.
Evidenced by text messages and Martin’s eyewitness account, Jacob lureci Ferrell to the Hughes’
home tovdiscuss the upcoming custody heariﬁg. It can addition;:llly be a/clduced' I.“romAthe totality
of thisr evidence that one or more members of the Hughes family then agreed fo misrepresent

: . o , .
what occurred in the home that night in an effort to claim immunity from prosecution.

~

Accordingly, the trial court correctly denied Appellant’s di’rected “verdict motion on the

’

conspiracy charge.
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STANDARD OF REVIEW FOR ISSUE V

“The law to be charged must be determined frqm the evidence presented at trial.” State v.

Brayboy, 387 STC' 174, 179,. 691 S.E.2d 482, 485 (Ct. App. 2010). This Court reviews a jury
éhérge “as a whole in light of the evidence and ‘issues presented at trial.” State v. Brandt, 393
‘S.C. 526, 549, 713 S.E.2d 591, 603.(2(.)1 1). ““Generally, an alleged error in a portion of a charge
must be considered in light of the whole charge, and must, be prejudicial to the appellant to

- warrant a new trial.”” State v. Curry, 406 S.C. 364, 373, 752 S.E.2d 263, 267 (2013) (quoting

Priest v. Scott, 266 S.C. 321, 324, 223 S.E.2d 36, 38 (1976)).

V. The trial court appropriately rejected the request to charge the jury with the
statutory presumption from the Protection of Persons and Property Act because the
trial court denied immunity, making self-defense the appropriate jury instruction,
and because it has earlier been held that language from the Act is not appropriate as
a concurrent jury charge.

. At the close of evidenbe, Appellaht requested a jury instruction informed by language
included in S.C. Code Ann. § 16-1 1-440(A) of the Protection of Persons and Property Act (the

Act). (R.‘ p 651, line 14 — p. 652, line 15; R. p.“_718, lines 12-13 (preserving issue)). The trial

—

court refused this charge request and instructed the jury on the affirmative defense of self-
defense, including that the :d_efendant was on’his own premises and had no duty to retreat. (R. p.
710, line 8 — p. 713, line 12).

The trial court accurately refused the request to charge the Act’s statutory presumption on

: p , v
truction by the relevant South Carolina case law.
. , _

(R. p. 652, lines 16-23). “Section 16-11-440(A), the ‘main -thrust of the Act,' provides a

the basis that it was not s_upportéd as a jury ins

presumption of reasonable fear of imminent peril of death or great bodily injury to a person who
uses déédly force if he is attacked by or attempting to remove another from a dwelling,
residence, or occupied vehicle.” State v. Curry, 406 S.C. at 370, 752 S.E.2d at 266: But this
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presumption only a..p>p1~ie‘s for purposes of thé pre-trial immunity hearing. Once-immunity is
denied, the presumption no longér applies and the afﬁrmétive deferise of self-defense is the:
appropriate instruction upon v;lhich thé jury must iﬁform their verdict.'® Id. at 373, 752 S.E.2d at
267 (holding that instructing the jury with language from S.C. Code Ann. § 16—11‘—440(C) in’
ad(i)itioﬁ to the elements of self—vdefe/nsAe “was indeed error; but one that inured to Appellant’s:
benefit. Specifically, the trial couﬁ had denied Appellant immun_ity, and section 1'\6.—1 1-
440(C) should not havé been charged ‘fo the jury.”). . |

Given the denial of immunity, it would have been inappropriate to‘cha‘rge the statutory
presumption pertaining to the immunity determination because there then existed a queétion of
fact before the jury as to”whether Appellant was in a position of reasonable fear of imminent
beril of death or great Bodily injury. Compare S.C. Code Ann. § 16-11-440 and Curry, supra ‘at\
371 n.4, 752 S.E.2d at 266 n.4. Self-defense includes, as the third element, that when a defense
“is based upon His“ belief of imminent danger, tthat] .a‘ reasonably prudent man’:of ordinary
firmness and courage would have entertained fhe Same belief.” Curry, supra.(quoting State v.
Davis, 282 S.C. 45, 46, 317 S.E.2d 452, 453 (1‘9_84)). The requested instruction runs contrary to
this elemental question of fact that applied to the _afﬁfmativé défense and “was therefore
.4app.roprié1t'ely d'enied by. the trial court. See, e.g:, State v. Bennett, 415 S.VC. at 237, 781 S.E.2d at
354 (“thé jufy must considér élterﬁativehypotheses, the court must Cohberh itself solelyw1th the
existence o\f non-existence of evidence from which a jury could reasonably infer guilt”).

N

16 Irrespective of the location of the shooting. (See Br. of App. at 23 (citing State v. Scott, 424
S.C. 463, 808 S.E.2d 116 (2018), reh g denied (Oct. 17, 2018)).
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STANDARD OF REVIEW FOR ISSUE VI

As with the trial court’s admission of evidence, this Court applies the abuse of discretion

" standard tQ a trial court’s immunity determination. State v. Andrews, 424 S.C. 304, 313, 818

S.E.2d 227, 232 (Ct. App. 2018), reh’g denied (Sept. 20, 2018)-(quoting State v. Curry, 406 S.C.

at 370, 752 S.E.2d at 266). “[T]he abuse of discretion standard of review does not allow [the

appellate] court to reweigh the evidencev or‘secdnfi-guess the [circuit] courf’s assessmént of
witness cfedibility.’; State v. Douglas, 411 S.C. 307, 316, 768.S.E.2d 232, 238 (Ct. App. 20143.

VI. ' The trial court conducted a full immunity hearing in accord with S.C. Code Ann. §

16—11—440 and thereafter validly denied immunity due to the inconsistent evidence
presented.

Appellant- moved pre-trial for dismissal pursuant to the Protection of Persons and
Property Act (the Act), S.C. Code Ann. § 16-11-440(A) and (C). (R. pp. 9-14). After a full
hearing and arguments by counsel, (R. p. 51, line 9 — p. 185, line 9), the trial court found
Abpellant had not demonstrated by a preponderance of the evidence that he was entitled to °
immunity. (R. p. 185, lines 10-14). \The'triaﬂ court premised its d?nial upon_“‘all this physical
evidence that just e}bsolutely shows that [Appeliant’s] story could not be possible;” and disagreed
@ith Appellant’s contention that the victim was inside the kitchen window when Jane Hughes
bludgeoned him with a hammer.. (R. p. 181, lines 4-19). Appellant’s immunity hearing
comported with the pre-trial procedure and burden of proof required by the Act such that no

error, structural or otherwise, can be found to have invalidated the submission of the case to a

jury.

Other than a requirement that the trial court make an immunity determination prior to -

trial, neither the Act nor our case law establish any specific form of hearfng or procedure to be

- followed when a criminal defendant claims immunity pursuant fo S.C. Code Ann. § 16-11-440.
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State v. Manning_, 418 S.C. 38,44, 791 S.E.2d 148, 150.(2016);" State v. Curry, 406 S.C at 375
n.3, 752 S.E.2d at 268 n.3 (2013) (néting “the Act is silent on th\e procedure to follow when\an .
accused seeks in{munity and Dimcan interprets the Act to require a pretrial de{ermination by the-
trial court™) (citing State v. Duncan, 392 S.C. 404, 709 S.E.2d 662 (201 1)). The\ trial court may
even deny a full testimonial heéring where the. essential facts are updisputed and counsel for each -
side is offered an opportunity tQ present legal argument on the applicabiiity of the Act. State v.
Manning, 418 S.C. at 45,791 S.E.2d at 151. |
The standafd of review for the pre-trial determination is by a preponderance of the
evidence. State v. Andrews, 424 S.C. at 3‘13, 818 S.E.2d at 2\32.' “Of course, at the cohclusion of
any given hearing, if the circuit court détert\nines the movant has not met his burden of proof as
to immunity, the case will go to trial, and the issue of self-defense may—depending upon tﬁe
evidénce pfesented at trial—be presented to the trial jury.” State v Cerva’nte&Pavbn, Op. No.
27872, 2019 WL 1372351, at *4 (S.C. Ct. App. filed Mar. 27, 2_0i9) (Shearouse Adv. Sh. No. 13
at 29), pet. for feh ‘g pénding (filed /Apr. 11, 2019). Denial of imrﬁuﬁity is appropriate where

29

testimony'frorﬁ the accused “varied ‘shbétantially frqm that giVen by the State’s witnesses.
State v. Dduglds, 411 S.C. 307,318, 768 S.E.2d 232, 239 (Ct. App. 2014) (quoting Curry at 369,
752 S.E.2d af 265). “The accused is not entitled to immunity under the Act, when the accused’s
testimony is in direct conflict with eyéwitness testi;nony as to whether the victim attacked the
acéused. ‘When thé evidence is Susceptible of more than one reasonab‘le infereﬁce, questions of
fact must bg“submittgd to the jury.”” State v, Andrew;v, suprd at 316, 818 S.E.2d at 234 (quoting .

State v. Butler, 407 S.C. 376, 382, 755 S.E.2d 457 460 (2014) (citing Curry, 406 S.C. at 372, 752

S.E.2d at 267). -

)

- -
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Here, Appellant’s case for self-defense was properly. submitted to the jury due to
“substantial variances between Appellant’s testimony and the Staté’s witnésses’ account of facets
of the crime scene.

Appellant’s immunity hearing testimony, iike that given before the jury, maintained that
th;a victim was at the house that night to talk about the custody dispute‘ with he and Jacob, but
departed after the discussion got heated and Appellant asked him to ieave. (R. p. 58, line 14 — p.
68,_line 13). To the best of his recolleétion, _Jane was somewhere towards the back of the house |

ina bedréorﬁ. (R. p. 91, line 24 — p. 94, iine 3). Thereaﬁér, Appell.a;mt “buttoned ﬁp the house”.
and went to bed in the back of the home with the rest of his family until he heard an.unfamiliar
“thump on the side of the house” neér thé kitchen. (R. p. 68, line 19 —p. 69, liné 9). Grabbing his
pistol‘and calling down the héllwaf for someone to cgll the police, App\ellant went outside to

/

investigaté, locking the front door behind him. (R. p. 69, lines 11-25). He did not see anything
| odd until he made it to the right side of his home where i;e saw “what looked like a body part in_
and part o;lt of the window.” (R. p. 72, line 3 — p 73, line 11). That window was almost six feet
off the gfound. (R. p. 99, lines 18-25). Appellant verbally addressed the figure, which then
dropped down from the window and started to come at him “not at a run, but not at a slow walk
either.” (R. p. 73, line 14 — p. 74, line 19). The figure continued at Aﬁpellant at an i_ncreasing |
speed. (R.v p. 105, line 18 — p. 106, line '24). In response, Appellant_ shot the figure until he
4stopped rr\lp\iing, continﬁing té sho.ot even after the ﬁghre hesitated between movements. (R. p.
7'4, 'liné 20 —p. 75, line 19). ;&ppellant stated that it was only éfter law enforcement arrived that
he realized the victim was his son-in-law. (R. p. 80, line 22 - p. 81, line'4; R. p. 108, lines 1-4).

Appellant described the child custody dispute with the victim as “quite a c)ontroversy” which was

ramping ui) for a hearing few days following this incident. (R.p. 82, line 21— p. 87, line 2).
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The State presented testimony frem a neighbor of the Hughes family who he.ard the
victim begging for his life between gunshots.. (R. p. 112, lines 1-16). The State also P/resented the
first responding officer to the scene, who testified that the victim had visible blunt force trauma
to the head. (R: p. 119, lines 19-20). Another officer who processed the crime scene testified that
“the victim’s pants and his underwear were pulled dewn to his ankles. They were down around
| khis ankles. And [there was noticeable] injury to his right butiocks.” (R. p. 130, lines 12-18). This
officer observed “suspected ‘blood on the window blinds, pamcularly on the bottom of the
window blmds ” (R. p. 131, lines 18-20). And though victim purportedly did not make ;t inside
the house, this officer also observed suspected blood “on the interior of the window and at the

N _
sink” in the kifchen, on a wooden spatula in the sink,-and “on the kitchen counter underneath the
sink.” (R. p. 133, line 23 — p 134, lihe 4). The suspected blood continued into the dining room,
where the efﬁeef found a hammer on the floor with svus'pe'ct'ed blood on both ends of the head and
0n>e qui'lt'ed blanket 51tt1ng on a table. (R. p. 134, lines 8-14). '

A presumptive test conducted on the interior of the home returned results indicating the
presence of blood on the dining room t;ble, a wall stretching from the foyer to the living room,
the bathroom sink in the hallway bathroom, and on a rag found in the kitchen trash can.'” (R. p-.
150, line 21 — p. 152, line ‘2).VA bNA analysis condﬁfcted on that blue rag positively matvched the
victim. (R. p. 152, Tines 6-8; State’s Exhibit 59, .p. 3). The rem.ai‘naer of the DNA feport

~ introduced by the State during the immunity hearing demonstrated that the victim’s DNA was

present on the quilted blanket, the kitchén window blinds, and the hammer. (State’s Exhibit 59,

AY

'7 As argued in Issue I, the LCV testing of the interior of the house was not- admltted in error and
corroborated this same officer’s observations of suspected blood inside the house. But even
assuming error in the admission of the LCV testing at the time of the immunity hearing, those
test results do not render inadmissible the officer’s naked-eye observations of suspected blood.
Nor do they render inadmissible the results of the DNA analysis.
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pp. 2-3; R..p. 126, lines 4-9). Jane Hughes’ DNA was. lbcéted on the hammer handie. (State’s
Exhibit 59, p. 3). The victim’s DNA and trace alicles matching those of Jane and Jacob Hughes
were located on samples taken from Jane’s clothing. (State’s Exhibit 59, pp. 3-4).

The State last- presented the forensic pathologist who conducted tﬁe autopsy on the
victim. (R. p. 164, lines 14-19). He reported the victim wore “va jacket, jeans, boxer shorts, socks,
[and] shoes.” (R. p. 164, lines 24-25). “There wére multiples defecfs in the jacket” which
corresponded to a bullet hole in the victim_’s body. (R. p. 165, lines 4-9). There were no bullet
holesAor\otﬁer‘ defect_skin the pants. (R. p. 165, lines 15-17). The victim was a large man 5’7’; tall,
286 pounds, and “carried a lot of weight in his neck and chest.” (R. p. 166, lines 6-13). The
vic\tirn suffered from “some blockage of the right coronary artery of his heart which would have
comi)rorriised his cardiac c;clpacity.” R. p. 166,.1ines 22-24). He also suffered from emphysema
and an enlarged liver and hedrt which, when combined with his weight and heart disease, led the
doctor to conclude the victir;l “could not be de\s(:ribed as healthy.” (R. p.’ 166, line 25 — p. 167,
line 12). |

The victim’s cause of death, however, was due to gunshot wounds: “four wounds in total
to the neck and torso, one to the head, and ‘then another in the thigh.” (R. p. 167, lines 21-25).
Though Appellant stated the victim was comihg at him at a walk/run, one gunéhot wound to the
posterior heck penetrated “very strongly dyownward"’ from the neck down to the center of the'
body. (R. p. 169, lines 1-9). Another gunshot wound initiated in the shoulder but then the bullet ’
exited the i)odyr——agair'l from a downward direction—’and re-entered the victim in his leg. (R. p.
169, line 2.\2 - P. 1v70,. line. 15). Yet another gunshqt entered near the ;:lavicle traveling downward
thréugh the second and third ribs and puncturing the aorta and pulmonary artery. (R. p. 170, line
17 _ p 171, lihe .8). A 51xth gﬁnéhot Wouﬁd entered fhrdugh tHé back “.riglhtt shoulder and
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pro'ceeded at “a very .hard downward angle."’ [R. p.. 17\1, lines 10-16). Finally, the vic,tim
sustained “multiple injuries” to the back of /th,e head, faée, and jaw which the pathologist
attributed to blu;lt force traufna caused by\the distinct shape of a hamrﬁer head. (R. p. 74, line 14
—p. 175, line 25). |

The trial court was correct to find Appellant failed to meet his burden by a preponderance
of the evidenée. (See R. p. 182, lines 7-10). “A preponderance of ﬂ)‘? evidence stated simply is
that. evidence which convinces a; to its truth.” Semken v. Semken, 379 S.C. 71, 75, 664 S.E.2d
493, 496 (Ct..App. .2008).. Appellant\"s version of events was simply not convincing of its truth
when compared to the contradictory physicéi evidence recorded at the Hughes’ residence.
Appellanj»arguedaJané could have blﬁdgeoned the victim with a hammer as he made access
through the kitchen window, (R. p. 181,.line 7 — p. 182, line 20), But the remaiﬁder of the
evidence does not support this contention. ' | ( A

- First, there was evidence that the victim’s blood had beén cleaned from more than one
~ room insidé of the house. The blue fag from the kitchen trash contained his DNA, and there was
blood detected not only in the area neaf fhe kitchen Window, but in the dining and living areas of ~
’ thef home. The victim’s DNA was located on Jane’s clothing, including her pants, as well as on
several other surfac/es\in the home. The forensic patholo_gi-st noted several blunt force wounds to
the back of the victim’s head in additioﬁ to wounds on his face. Appellant testified that he was
the only person up and about ir{ the home at the time he heard the noise on the side of’the house _
~ and went outside to iriyestigate. Nothing about Appellant’s version indicated that- the victim ever |
made access to the interior of the home, but rather voluntarily dropped‘ down from the window

upon Appellant’s verbal address from the exterior side yard. Appellant’s teétimoiny simply did

not account for the extent of the break-in and attack which was necessary to establish the blood
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and DNA found inside the residenc; nor did it account for the extent of the rblv{nt-fbrce injury to
the victim’s head and fa;:e. The extent of this evidence is not convincing of aﬁ attack upon the
victim by someone inside the home while the victim was suspended through the kitchen window.

Second, the victim was not in good health and stood at 5’7”( tall, w'h.ile the kitchen
window was nefcirly six feet from the_ground. The forensic patﬁologist noted the victim suffered
from a series of ailments including a heavy upper body and efnphysema, which circumstantially

-

indicate that the victim neither physically climbed from the ground into the kitchen window as

allegéd, nor came at the defendant in any type of athletic manner. C.rucially, the victim’s pants

e .
i

and boxers were around his ankles. He sustained a bullet wound to one leg, but there were no
bullet holes in the pants. Not only is there a question as fo how the victim’s pants and boxers
would have volunt'arily endedt up around his ankles given Appellant’s testimony, but their
‘bositionif}g would stiﬂ‘e the ability of an individual of his size and stature’to bum-rush Appellant.
(R. p. ‘106, lines 12-14). ‘And, the shooting demonstrably occurred after the pants and boxers féll
‘into that position becausé there Were no corresponding bullet holes in the pants. Again, thevextgnt
of the evidence is not convincing of ‘an atte'mpted home intrusion by the victim as Appellaﬁt
. alleged. |
Third, Appellant maintained he ﬁr@dy as thé victim came toward him at a “not at a run, but
not at a slow walk either.” (R. p. 73, line 14 — p 74, line 19). Yet the majority of the gunshot‘s
squained by the -victirﬁ were angled downward. The downward angies do nqt corrob’orate
Appellant’é testi;nony andA neither do the locétion of the wounds, which pooled around the

victim’s head, neck, and shoulders "ra;ther than at the center-mass of a person moving at a

walk/run. Instead, it indicates that Appellant stood over the Vié‘t’im" and fired even though the
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victim was already confined to the ground, and corroborates the neighbor who heard the victim
begging for his life between gunshots.

With the physical evidence presented by the State at the immunity hearing undermining
Appellant’s testimony, it was appropriate to deny immunity and submit the case to the jury.
“Appellant’s claim of self-defense presents a qpintessential jury question, which, most assuredly,
is not a situation warranting immunity from prosecution.” State v. Curry, 406 S.C. at 372, 752
S.E.2d at 267.

CONCLUSION

For all of the foregoing reasons, Respondent submits that this Court affirm Appellant’s
convictions and sentence for murder, conspiracy, and possession of a weapon during the
commission of a violent crime.
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