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4.2 Ce y iullbadueund«tm:AmmmumxlConmorunmcc(omescOrMntkﬁwmn.
il applicable) for the Work has been :ubmined to Owner for payment. This action shail i ion by Contractor that
all Work (or « specified portion of the Work) to be performed on a specific job locatlon has been umlpl:wd suisflﬂmly and that sl material suppliers,
laborers and subcontraciors have been plld infull. $n exchange for progress p-ymmm Owrer may require a partisl release (1o the extent of all payments

iade) of 2l liens for ials furnished and labor by C p and agents and oll third pasties furnithing labur or materisls
mmnmw:mmeWarksopwfmned undm|ﬁduvumumpmmhnnnmcoanylmformmulnrlnbor Unless otherwise agreed by
Owner and C to C shall be made by check. Owmer may, ot any time, in its discretion, make checks paysble jointly W

payment
Contrector and one or more third parties; and these joint payments shall natisfy smounts owed by Qwner to Contractor, whether or not all purties endorse
the checks.

4.3 Acceptance of Work. Acceptance by Contractor of the final payment of the contrac price shall waive and relesse all claims against
Owner under this Agreement, bur shall ot walve any claims of Owner arising out of or resulting fram the Work and shall not release Contracior from
any ohligations under this A g but not lirsited to Hability for warrsaties. warranty sérvice. or any other Hability for alleged defects in
the Work. No mnﬂamwmed.wpn)mlmm Cuntracror, nor paniaf or entire use or occupancy of the Work by Owner or its agents or customers
or assigns shall constitute an acceptance of the Work or not in compti: with this Ag or be used in any wiy es evidence of
acceptunce by Owner.

S, SCHEDULE OF WORK.

8.1 Constructhon Schedule. C: ‘v._ that TIME IS OF THE ESSENCE in the performance of all Work and obligations
urder this Agreement. Owuer may alter the time, order and priority for performance of all components of the Work and a)l marters relative to the timely
lnd ordedy cmduu of the Work without increase in price or Uability of any kind 10 C ur athers, Co shall dinace with Owner all

h P with other .

S1A and C of the Work. Aulhorization for any Work shall be in writing, cither pursuant to a written purchase
order, work i |mmee, ovmn'lldocum(“l'udm()du") Contvactor shall have no authority (0 commence the Work 3t any spesific job location until
DOwner has issued & to proceed., C shell the Work no later then ihree (3) days after notice to procesd from Owner, and if

such Work is interrupted ot the direction of Owner, Contractor shall resume such Work within ewo (2) working days of Owner'a direction to resume,

53 Changes In Comstruction Sebedule, Owner shall have the right 10 make changes 1 the schodule of Work et Owner's sole discretion, and
Contractor thall comply with such changes. Contractor shall ot be entitied 10 any additional compensation for such schedule changos.

6, PERFORMANCE OF THE WORK.

61 A 8 C shalt perform ajf Work in eccordance with any plans or npedﬁmum of Owner, in 1 good sad
workmanlike m‘nner and in uwo-dnnca with l" lrul\utry stendards and practices. The Work shall mest or exceed FHA minimum property standards,
VA ds or specifications for usc and installation, and all laws (statutory and common law),
ordinances, rles (munmennl and pnvm agency), and regulations [imcluding but not limited to any applicable building code requii I the
event of conflicting provisions, minudm:mluepmdmammedmnms,mem-pnﬁcmm wﬂluhepmndnuovel}nlmwﬁc.
the more stringent will wke p u:lm“ the more expensive item will ke procodence over the less expensive; Jater modifications or
changes will take p earfier provisk Sub shall 5 d nmiiy C in writing of any allegedly confiicting
provisions,

6.2 R C shall have s ive at the job site at all times during performance of the Work who shall

have sbsolute lumon!ylout‘ in all regpects, on behalf of and for Contractor.

63 C Ack led; Regarding Work.  Contractor's commencement of the Work shall be deemed as Contrsclor's
qmml w mmplm- the Work by the completion date !pec-ﬁed by en suthorized employet of Owner and shell be deemed as Contractor's
pocted the job location, is thoroughly familiar with the plans and speuﬁumum and thar die piens and

:pmlk&(m mdarmduwntunuwu and thar Contractor has accepted snd agreed to be bound by all such requirements.

64 G Req: s Ci dnll cmnply with all applicsble &da:l stare, and tocal laws and smnles. ordinances, rules,

i orders, codes, licensi relating in any way. 1o the of the Work, including but nox limited to the

of the Ox i 'SlfayandHuI(lAmnf l970uanmded.ﬂ:mhﬂngmdremm-kuwng requlm of the Hazard

Communication Standard, 29 C.F.R. §1926.59 et seq., and the procurement and posting of all vequized permiits- and notices (the “Requirements™). In
addition to ity obligations under Section 10 of this Ag < shaili iazely pay all finss or penalties asseased upon Ct ar Qwner

rclating 1o 1he Work for any violation of or ," with the Requi and :lu!l 10 the fullest exsent permitted by law, INDEMNIFY,

OEFEND, and HOLD OWNER HARMLESS from and against any and all dlaims, demands, liability, losses, costs, damages or expenses inchuding
attomeys” {ees and costs incurred, lawsuiits, actions, eauses of action, chstions ar work smppnu. or other Imgniunofcvuy kind and characier in sny

way incident to, in connection with, o7 wising out of sny alleged violation of or th the Re or any individ
or entity acting on behalf of or et the direction of Contractor, regardless of uny alleged Gult of Owner. In Addinon. Cnmm shall ant dunimmm
illegatly in its hiring or employment and shall comply with all siate and federal ploy laws or regt Ce shail perform back
checks and ensure only suitable persons perform warranty or repair work after & house i is occupied.

6.5 Observatios, lmspection and Testing. Owner and any g agengy i 1 ") shall have the right, but not the
obligation, o observa, inspect of test the Work af any time during or after construction, but that observation, inspection or testing is solely far the bencfit
of Qwner and is not for C "3 banefit. C shall coop with Owner and In:pe:lnrdmgmy such inspection. 'ﬂwmlumby()wnuof
Inspector to note defects in the Work during an inspeceion shell not waive or vary any of C p or related to
the Work,

6.6 Work of Others. C shall be ible for i ng sny work of another contractor thet may affect Contractor’s own Work in

lny\uy.lndshdlnpmmwnnngm()wnclnydefeduMﬂawurkofmyoﬂ\«mmwwmma\wfmyWoﬁ or Contractor shell be
Jeemed to have accepted alf other work for inclusion into C s Work.

6.7 Liconses, Permits, sud Appravabs. Contractor shall secure and maintain all permits, licenses, appeovals, and ss-built drawings necssury
for, or applicable to, the performance of the Work. Contractor siall provide copies to Owaer immedisiely upon request.

UOugeOrdm. Owner end C agree that no additional charge or pnceshlllhcb.xedbyConmorl‘oruyMe
or alteration unless set fosth in a wrilten varisnce agroement or change order (“Change OMer") or Purchase Order signed by Owner and Coatractos
before the commencement of such changes. Contrector shall comply with any Change Order requested by Owner, without nullifying this Agreement, st s

addition to, or redt from, the Pricing Schedule.

69 suMMtlu I\nr«. Cm-lnclw dull comply fully vmh all quley, and d ng the subdivision in which
the Work is perfc withou! #i rules, snd ictions (i) establishi hmnnd/arduy:MWorkm-ybcpaﬁxm
(i) governing storage of mmhls on the job lacation; (iii) regularing wrash pick-up and waste coltection &t the job locatian; and (iv) Wurk Site safety
requirements. Contractor shatt be subject to subdivision rules which provide for fines payable to Owner by Contractor for failure to comply with such

INITIALS: OWNERU—\ »CONTRACTOR _M L.
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rules, which may be deducted by Owner from any sums owed by Owner to Contractor.

6.10 Clean-ep. Contracior shall st all timea keep the job site fres from sccumulation of waste o other discarded materjals, including but not
limited to trash, unused boilding muterials, garbage, refisse or rubbish (“Waste”), caused by fts operslions and shall removs all of Contractor’s materisls
2t the conclusion of the Work, [If ials gre furnished by Owner, Ci shall move all usable materials at the conclusion of the Work to a losation
designated by Owner. [n addition w0 removel of sll Waste upon the conclusion of the Work, Contractor shall lcave the inside of any home under
construction in “broom clean” condition. Contractor shall dispase of all Waste properly, snd may plsce it in any receptacies intended] {or that purpose or
at other desi d by Owner. C *y fatlure to comply with this provision shall suthofize Ownes to undertal Rfiy DecESSary clean-up.
‘The cost of any such clean-up shall be payabls by Contractor immediately upon demand by Owner and may be deducted by Owner Brom any sums owed
o Contractor.

7. SAFETY.

7,1 Contractor Respossibillty for Ssfety.  Contactor shall, of ils own expense, bo solely responsibile for p ing ity employ
subcontractors, material supplicrs and all other persons from risk of death, injury or bodily harm arising from, or in any way relsted (o, the Work or the
construction site on which the Work is being performed {the “Work Site™), snd ensuring full complisnce with alt govermnment safety snd OSHA rules and
regulations, Contractor shall have an angoing safety program and conduct inspections to ensire that safe working conditions and equipment exist and
safe practices are obsorved. Contractor shall have a compeent person on the Work Site at a times in charge of Contractor’s safety prograni. UNDER
NO CIRCUMSTANCES SHALL THE ACTIONS OF OWNER IN REQUIRING IMPLEMENTATION OF A SAFETY PROGRAM BE CONSTRUED
AS OWNER HAVING CONTROL OVER CONTRACTOR'S SAFETY PROGRAM. CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR
THE CONTENT AND IMPLEMENTATION OF ITS SAFETY PROGRAM WHICH SHALL MEET OR EXCEED APPLICABLE LEGAL
STANDARDS. CONTRACTOR AGREES THAT OWNER HAS NO RESPONSIBILITY OR LIABILITY FOR THE PHYSICAL CONDITION OR
SAFETY OF THE WORK SITE. Contrsctor shel immediatcly notify Owner’s constnuction supervisors of any unsafe cunditions or practices obscrved
on the Work Site and prompdy send Owner a written notice if the condition or practice is not immediately remedied. Further, Comractor shall
immediately notify in writing Owner and C r's insurer of any or injuries on the Work Site. Contractor shall prohibit @nd prevent the
presence on the Work Site of persons under age cightoen (18) and sl persons nol involved in the Work.

7.2 Satety Laws. Contractor shall filly comply with all taws, orders, citations, rules, reguiati dards and statutes
occupational kealth and safety, sccident prevention, safety equipment and practices, including bix not limited to federal and state OSHA regulations
(“Satery Law"), in addition 1o its obligations under Saction 10 of this A < shall immedistely pay sl fincs of ponalties asscesed upon
Contractor or Ownex relating to the Waork for any violation of, ot noncamplisnce with, the Safety Law, and shall, 1o the fullest extenl permitted by law,
INDEMNIFY, DEFEND, and HOLD OWNER HARMLESS from and sgainst any and all claims, demands, liability, fosses, costs, damages of
cxpenses including altomeys' foey knd costs incurred, lawsuits, actions, causes of action, citations or work stoppages., or other litigation of uvery kind and
charecter in any way incident W, i connection with, o arising out of any alleged violation or li Ci or any individual of entity
acting o0 behalf of or w the direction of Conteactor, of the Safety Law, or safely citstion, regardless of any sileged fault of Owner. Contractor shall
provide Owner with writen verification of i with Hazard Ce icari dard, 29 C.F.R. §1926.59 et seq., and, if required by law,
provide writlen notice 1o Owner of the contact porson responsible for C s aafety i

9.3 Harardous Materisls. Contractor shall not permit any Hazardous Substences, defined below, to be brought onto or stored al any jab site
or used in the construction of the Work, except for iy used i ials, provided Towever, that sl such material shall be hmdled in
full compliance with all Jaws, ordinances and regulations. All notices required to be given with respest to such products shall be given by Comiractar.
Contractor shall not relesse or dispose, aor allow any ather person to relex dispase, of Hazardous Sut or waste at any job sitc or into the soil,
drains, surface o ground water, oc air. “Hazardous Sub * means any of matevial which any state, faders! or local governmental authority
determines or designates an capuble of posing a risk of injury o health, safecy, properly or the environment.

7.4 No Alcobol er Drugs. Contractor shall prohibil and prevent the presence o use of alcohol or drugs by #ts employees, aganis,
subcontractors or suppliers at o job location, or performunce of the Work by any person under the influence of sleohol or drugs. “Drugs™ shall include
any substance, whether or not illegal, which upon exposure, ingeation, {nhalation, Injection or by any other introduction, may impair onc's ability to
safely perform the Work.

8. CONTRACTOR'S WARRANTIES.

B.1 Agsinst Defectlve Work.  For the longer of ten years or the period of any applicable stawte of limilstion or repose, Contractor
unconditionally warrants to Gwner, its parent, subsidisry or affiliate entitics, or successors and nssigns, that all Work shall conform 1o the specifications
of this Agreement (including but not limited (o the standards refecenced in Subsection 6.1), shall be free from any defects o deficiencies in workmanship
or materials, shall comply with the of all applicable g ing dties, laws, regulutions gnd ordi shell meet or exceed the
FHA/VA minisaum property standards, and shall comply with the Home Owner® Wastanty, definod below and its applicable warranty standards (which
C has vesd and ds). All Wock not ing W these requit shall be idered to be defective. All material shall benew and
of best quality within Lhe scope of the Pricing Schedule and free from defects. Contractor shall be Hoble to make good or promptly repair all Work nat
complying with the standsrds set forth in this Section at its own cxpense.

8.2 Home Owners Warraaty. n addition to the waranty in Subscction 8.1, Coniractor warrants that the Work sheil remain free of defects
for the following warranty periods beginning on the eadlier of the date of occupancy by, or transfer of Jitle from Ownes ta, any lnitia) home purchaser of
propenty subject fo the Work: (1) for a period of ten {10) years all structural elements, inchuding but aot limited ta roof framing members (mflos and
trusses), floor framing members (joists and trusses), bearing walls, columns, lintels (other than lintels supporting veneers), ginders, load-besring beams,

and foundation and footing systems; (il} for & period of twa (2) years all: (a) heating/ itioning duct work, refiigerant lines, steam and
waler pipes, registers, and dampers, (b) plumbing pipes {supply and wasio) and their fittings, as well a5 gas supply lincs and vent pipes located
within the home, and (c) electrical wiring. eloctrical boxes and tons up to the public uility i installed by Ci and (iit) 8!l other

elements for a poricd of nae (1) year but in no event shall a watranty period ot coverige for the sysiem, element or other portion of the Work be less than
ihe applicable watmanty period or coverage for such system, element, o other partion of the Work under (8) ény stetutory warranty or (b} residential
warranty program from any residential wasmran for the residential warranty policy t6 be provided by Ower to sy Homeowner. including but
ot limited 6o the Residential Warrunty Corporation Program (2 “Home Owners® Wartsnty”). Owner shall use its best efforts (0 provide Contractor with
notice of sny warranty period under eny Home Ouners Wasranty thet is longer than the warranty periads stated ahove; pravided, hawever, Rilure to give
thal notice will not affect the extension of the warranty period 1o the applicable warranty period under the Home Duners Warranty.

83 Repalr by Owner Does Not Walve Warraaly, The performance/fuliillment of sny werranty repair responsibilities by Qwrer or any
other thisd pasty will not affect, minimize, or in any way obviate C *s warranty ec jndemni igations b der, nor shall it nifeet Qwner's
fight to require Contractor to petform warranty services thereafter.

3.4 Transfer of A fi Wareantier, Ce shall furnish, transfor and assign aif warrantiss, rclovant product information, and
8! by on comp af the Work, including any appli or equi] and shell fumish Bll certificates required by any third
partics such as ay ownicipality, the VA, or the FHA. These wanrsntis, guarsntess, and certificates are in sddition to all other warranties or obligatians
of Contractor provided by taw or otherwise and shall ol limit or reduce any applicable siawutes af limitagion.

8.5 Transfer of Tiie and Owaership to Werk and Gther Documents. Contracior wacrants and heroby transfers title 10 all Work, including,
ut not Jlimived to all materials, products, eamples, as-buill drawings and shop drewings, 1o Owner. elther upon mcaTporation in the constructivn er upon

INITIALS: OWNER I . CONTRACTOR JAIT
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rectipt of paymesnt hy Contractor, whichever occurs fiesy, fres and clesr of all liens, clsims, securily interests or encumbrances. To the extont subject to
capyright law, sll Work shall be considered a “work made for hire” Upon request of Owner, Contractur shall also provide any other documents
necessary 1o wansfer any and all ownership rights to the Woek, including. but nat limited 1o any copyright rights, to Owner.

9. LIENS AND RETAINAGE.

9.1 Contractor's Lien Walver. 7O THE EXTENT PERMITTED BY LAW, CONTRACTOR, FOR ITSELF, [TS EMPLOVEES,
SUBCONTRACTORS AND SUPPLIERS, HEREBY WAIVES ITS STATUTORY, CONSTITUTIONAL AND COMMON LAW RIGHTS TO
ASSERT LIENS OR SIMILAR CLAIMS AGAINST OWNER OR ITS PROPERTY.

9.2 Retalnage. At all imes during the performance of this Agreement snd for thirty (30) days afterwands, Owner shal be entitled to hold, for
all Work in progress, the greater of ten peroent (10%) or any allowable rezainage and any sistutory sums in accordance with the [aws of the st in which
the Work is locared.

9.3 Lien Claim ndemalty. 1Fany liens, affidavits of claim, siop paymont notices, or lis peadens arising out of the Work are fikd or provided
1o Qwner, Contractor agrees that Owner shall be entitied to withio!d all furher 0 Ce umiit causes such lien, sffidavit, swop
payment notice, or lis penden to be removed and relessed of secord. In addition 1o its obhg:nons under Section 10 of this Agreemant, Contractor shall, to
the fullest entent plrm-l\ad by law, INDEMNIFY, DEFEND, end HOLD OWNER HARMLESS from eny loss, cxponsa, including legal foct 2nd
disbursements, damage or injury caused or occasioned, directly or mdlnﬂly, by any such licns, affidevit, stop payment mllu. or lig pendhen, and further
ugrees immedistely upon Owners' request to: (i) procure 8 bond 1o indemnify Owner and any p of property including the Work. in an amount
sufficiont to discharge thas lien, or (i} pay to Owner all monics, including any additions! amount necessary to cover all -numq:' fees, expenses and
coust coais paid by Ovmier ar sny home purchaser in discharging the lien, affidavit, siop payment notice, or lis penden whichaver remedy Quner elects in
its sole aad sbsolute discrefion. The provisions of this paragraph shall be in addition to any rights Owner may have under spplicable law with respest to
such liens, affidavits, stop payment notices, or lis pendens.

10. CONTRACTOR'S INDEMNITY.

10.] GENERALLY. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL PROTECT, DEFEND,
SNDEMNIFY, AND HOLD OWNER AND OWNER'S PARENT CORPORATION, SUBSIDIARIES, AFFILIATES, SUCCESSORS AND
ASSIGNS, AND EACH OF THESE ENTITIES' RESPECTIVE OFFICERS, DIRECTORS, PARTNERS, EMPLOYEES, AGENTS AND
INSURERS (INDIVIDUALLY OR COLLECTIVELY “INDEMNITEE™), FREE AND HARMLESS FROM AND AGAINST ANY AND ALL
CLAIMS, DEMANDS, LAWSUITS OR OTHER LITIGATION, ACTIONS, CAUSES OF ACTION, OR OTHER LIABILITIES, OF EVERY
KIND AND CHARACTER (INCLUDING ALL COSTS THEREOF AND ATTORNEYS' PEES), WAETHER ASSERTED BY A
PURCHASER OR OWNER, CONTRACTOR, OR ANY THIRD PARTY (INCLUDING BUT NOT LIMITED TO FERSONNEL FURNISHED
BY CONTRACTOR, ITS SUPPLIERS AND SUBCONTRACTORS OF ANY TIER), ON ACCOUNT OF BODILY OR PERSONAL INJURY,
DEATH, OR DAMAGE TO OR LOSS OF TANGIBLE OR INTANGIBLE PROPERTY INCLUDING THE LOSS OF USE THEREOF IN
ANY WAY OCCURRING, INCIDENT TO, ARISING OUT OF, OR [N CONNECTION WITH: (1) A BREACH OF ANY WARRANTIES,
REPRESENTATIONS, COVENANTS, OR OTHER OBLIGATIONS OF CONTRACTOR SET RORTH IN THIS AGREEMENT; (2) THE
WORK, A5 DEFINED IN SECTION 1, INCLUDING BUT NOT LIMITED TO WORK PERFORMED OR TO BE PERFORMED OR
MATERIAL SUPPLIED BY CONTRAC“)R OR BY CONTRACTOR'S AGENTS OR EMPLOYEES, OR BY SUPPLIERS OR
SUBCONTRACTORS OF ANY TIER, OR THEIR RESPECTIVE AGENTS OR EMPLOYEES; (3) ANY NEGLIGENT OR INTENTIONAL
ACT OR OMISSION OF CONTRACTOR OR ANY OF CONTRACTOR'S EMPLOYEES, PERSONNEL, AGENTS, OR
SUBCONTRACTORS, REGARDLESS OF WHETHER CAUSED IN PART BY INDEMNITEE; OR (4 ANY NEGLIGENT OR
INTENTIONAL ACT OR OMISSION OF INDEMNITEE, RELATED IN ANY WAY TO THE WORK, EXCEPTING ONLY LIASILITY OR
CLAIMS ARISING OUT OF BODILY INJURY TQ PERSONS, DEATH, OR DAMAGE TO PROPERTY PROXIMATILY CAUSED BY OR
RESULTING FROM THE SOLE NEGLIGENCE OR SOLE INTENTIONAL ACT OR OMISSION OF INDEMNITEE. CONTRACTOR'S
DUTY TO DEFEND IS A SEPARATE, DISTINCT, AND INDEPENDENT OBLIGATION FROM ITS DUTY TO INDEMNIFY AND IS
TRIGGERED IMMEDIATELY WHEN ANY CLAIM, DEMAND, OR OTHER ASSERTION OF LIABILITY IS MADE AGAINST
INDEMNITEE WHICH POTENTIALLY OR ARGUABLY IS SUBJECT TO CONTRACTOR'S DUTY TO INDEMNIFY, REGARDLESS OF
CONTRACTOR'S ULTIMATE LIABILITY FOR INDEMNITY. CONTRACTOR MUST DEFEND INDEMNITEE EVEN WHERE THE
ALLEGATIONS AGAINST INDEMNITEL ARE AMBIGUOUS OR INCOMPLETE WITH RESPECT TO THE ISSUE OF
CONTRACTOR'S DUTY TO INDEMNIFY. ONCE THE DUTY TO DEFEND 1S TRIGGERED, CONTRACTOR. IS OBLIGATED TO
DEFEND THE ENTIRE ACTION, LAWSUIT, ARBITRATION, OR OTHER LITIGATION, INCLUDING ANY CLAIMS THEREIN NOT
SUBJECT TO INDEMNITY BY CONTRACTOR. NOTWITHSTANDING THE FOREGOING, NOTHING HERLIN SMALL REQUIRE
CONTRACTOR TO INDEMNIFY INDEMNITEE AGAINST LIABILITY FOR DAMAGES ARISING OUT OF BODILY INJURY OR
PROPERTY DAMAGE PROXIMATELY CAUSED BY OR RESULTING FROM THE SOLE NEGLIGENCE OR SOLE INTENTIONAL
ACT OR OMISSION OF INDEMNITEE. PAYMENT FOR THE WORK IS NOT A CONDITION PRECEDENT TO CONTRACTOR'S
OBLIGATIONS UNDER THIS SECTION.

10.2 INDEMNITY NOT EXCLUSIVE REMEDY. ANY PAYMENTS BY CONTRACTOR UNDER SECTION 10 TO OR ON
BEHALF OF THE INDEMNITEE SHALL BE IN ADDITION TO ALL OTHER LEGAL REMEDIES AVAILABLE TO THE INDEMNITEE
AND SHALL NOT BE CONSIDERED THE INDEMNITEE’S EXCLUSIVE REMEDY. INDEMNITEE SHALL HAVE THE RIGHT, IF IT
SO CHOOSES IN ITS ARBSOLUTE DISCRETION, TO DEFEND ALL CLAIMS WHICH MAY BE ASSERTED, AND CONTRACTOR WILL
REIMBURSE INDEMNITEE FOR ALL EXPENDITURES THAT OWNER MAY INCUR ON ACCOUNT OF THE CLAIM.

103 NO BAILMENT. CONTRACTOR AND CONTRACTOR'S EMPLOYEES, PERSONNEL, AGENTS, ALL
SUBCONTRACTORS, AND SUPPLIERS SHALL BE SOLELY RESPONSIBELE FOR THEIR RESPECTIVE TOOLS, MATERIALS, AND
EQUIPMENT, AND HEREBY WAIVE ANY RIGHT OF RECOVERY AGAINST THE INDEMNITEE WITR RESPECT TO: (1) ANY LOSS
OF SUCH TQOLS, MATERIALS, OR EQUIPMENT, OR (2) ANY DAMAGE TO SUCH TOOLS, MATERIALS OR EQUIPMENT.

10.4 S and Ce shall require each of iu suboontractors to agree to indemnify
Indemnitee to the same extent that Contractyr is required to mdumty Indemnitee in this Agr Before s begins its Work, Cuntractor
dmllobulnangned from that wlhewa-nquuedmdpmvwellmmmmdmdmenf

mlisfactory insurance to Owner. In additian, to the extent p:rmlmd by law, Contrsctor shall require that each supplier or subcontractor indamnify ©

Indemaitee from all losses arising from any matesinks or Isbor incorporated into the Work. Ce shall roguire and materisl supplicry
mwulombmlllobmdungubm-aunnonmumwfmhmsmwn 13 of this A For ail punp including fhe pumy of this

Ce shall be fully. ibe for all of the acts and omissions of any subcontractor or suplm‘ who performs any part of the Work,
&nd all obj of C under this Agr #hall be deamed also to be the obligation of the or supplicrs to Owmer, for which
C shal be fully ible to Owner.

11. INSURANCE.

1 Ge-enl Liablifty. Contractor agrees to camya Broad Porm Commercial General Liability Insurance on an Occurrence Form (the “COL
Policy™, with pr which contains a per oocurrence limit of no less than One Million Dotlars ($1,000,000.00). and

an aggregats lnm dl'nn tess than Two Million Dotlm(n,oﬂo ,000.00) proteciing. nphm boﬁly m]nry. koad form wnpmy damege, and pemml injury

claims arising from the exp of (i} v i (ii) products detigned, hed, snd/or

INITIALS: OWNER /1’\ CONTRACTOR ML .
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modified in any way by Contractor (with a separate sggregate Hmil at least equal to the gencral aggregate limis): (iii) independs V)
coatractus] fisbility risk covering the indemnity obligations st form in this Agrcoment; and (v) where applicable, propenty damsge resulting from

P collapse, or d (x, ¢, u) exp TheCGLPuIicy:Jullnocemludeﬁwnmvu-pﬂntypeoﬁomlmcof.m\vorkwlhhﬂw
1ype of structure on which the Work is ta be porformed. The CGL policy shall not contain a dedactible or seif insured retention of more than $25,000,00.
Contractor shall continuousty mainiain a COL Policy d i loted ions for any applicabl pexiod, ststute of limitation, or

L4 an)
statite of repose, whichever iy loriger, for the filing or usenin.x of claims, lewsuits or other acticns arising out of or rnlui;5 to the Work.

11.2 Other lusurance. Contractor agrees to carry (a) Workers Compenaation Insurance that provides statutory benefits and coverage imposed
by applicable state or federal taw for C 2] A, b or agents and Contractor shall saiisfy ofl Workers Compensation obligations

imposed by law; (b) if Contractor's Wark includes design services, G Professional Liability or P I Liability fnsurance for
Archi Engi Survey and other Pre ional Service Organizati thal provides » pey claim limit of no leas than Onc Million Ooliars
{$1.000,000.00) and an 1ggregate of no less than One Million Dollars £$1.000,000.00) protecring against favlty design and faulty professional judgment;
nd (¢) C ial A bile Liability 1 age with limits of ot less than $300,000 per person foc bodily injury and $500.000 property
damage per pecifying “sil antos” g or “all owned, leased, hired or nan-owned awos.”

113 Genenalt R Applicable 10 Al Req 1 C shall 3dd Owner 9 a namod, Additional Tnsured,

q
specifically [dentifying Owner, on the CGL Policy and policies required above covering both ongoing and comp P in
scope to form CG 2010 1185 or, if unavaitable, both forms CG 2010 1001 snd OG 2037 1001). Coverage obtained by Contractor with Owner as an
additional fnsured ehall be primery, with any insurance of Owner being excess coverage. Insurance coverages required by this Agresment shall contain
unquatifled provisions 10 the effect that the policy shall: (i) not be subject to cancellgtion, non-rencwal, adverse change, or reduction of amounts of
coverage without thirty (30) days prior writien notice 10 Owner; (ii) be carried continuously from the date of commencement of the Work antil
expiration of any applicable warranty period, statute of lismitation, or statute of repose, whichever it longer. {or (he fiting or asserting of claims, lawsuits
or other actions arising out of o7 relating to the Work; {iii) provide for a waiver of subrogation: (iv) indicate that coverage applies in the state where the
Work is being performed; and (v) be with 1 camier licensed 1o do business in the jucisdiction of the Work with s minimum financial swength rating of A
and a financial size rating of Vil as deramined by A.M. Best with insurance coppanies acceptable 10 Owner in its sole and sbyolute discretion. The
amounts and types of insurance roquired by this Agreement are the minimums required by Owner and shall not be substituted for en independent
determination by Contractor of the amounts and other types of i that C; shall & inc 10 be necessasy {o protect Iself, the
Wark, and its obligations under this Agresment.

11.4 Proof of Insured Statws. Contractor shall provide evidonce that all requiced insursnce is in full force by fumishing Owner with a
Certificate of {nsurance, or centified copies of the required policiss, a8 requested by Owner,

11,8 Reduction of Price for Non-Compliance. NOTWITHSTANDING THE FOREGOING, IF THE CONTRACTOR FAILLS TO
PROVIDE QWNER WITH THE REQUIRED EVIDENCE OF INSURANCE, iN ADDITION TO ALL OTHER REMEDIES, OWNER, AT
(TS SOLE OPTION, SUALL BE ENTITLED TO: (A} REDUCE THE AMOUNT DUE CONTRACTOR BY THE AMOUNT (ESTABLISHED
BY OWNER BY OWNER POLICY WITH RESPECT TO PARTICULAR TRADE CATEGORIES IN ITS SOLE AND ABSOLUTE
DISCRETION IN E£FFECT AT THE TIME WORK IS PERFORMED) TO COMPENSATE OWNER REASONABLY FOR ANY
ADDITIONAL COSTS OF ITS WORKERS COMPENSATION AND GENERAL LIABILITY INSURANCE PREMIUMS AND OWNER'S
INCREASED RISKS AND ADMINISTRATIVE COSTS ASSOCIATED WITH DOING BUSINESS WITH UNINSURED CONTRACTORS,
THEIR EMPLOYEES OR AGENTS. THIS WITHHOLDING IS NOT PAYMENT FOR INSURANCE AND OWNER 1S IN NO WAY AN
INSURER OF CONTRACTOR, AND/OR ITS EMPLOYEES OR SUBCONTRACTORS. CONTRACTOR REMAINS OBLIGATED TO
PROVIDE INSURANCE FOR ITSELF AND ITS EMPLOYEES UNDER THIS AGREEMENT AND THE AMOUNT WITHHELD MAY
EXCEED THE ACTUAL COSTS INCURRED BY OWNER; OR (B) ACCEPT FROM CONTRACTOR A WAIVER OF INSURANCE TO
THE EXTENT PERMITTED AND MADE IN ACCORDANCE WITH THE REQUIREMENTS OF ANY APPLICABLE STATUTES OR
REGULATIONS.

11.6 Sub clor and Supplier I Oblig I C b any of the Work, Cont warrants and g
that each subcontracior shall canty the same insurance required Lo be carried by Contractor in thie Secrion 11, and that each subcontractor shalt name
Owwner as an additional insured on the required liability policy or policies to the same extent that Contractor is required to 4o 30, Further, Contracior shall
require s snd material liexs 10 provide to Owner cvidence of sati i n : with the terms of this Agrecment.

11.7 Subrogation.  Contractor herchy waives, releases and discharges all claima and/or rights of y by subrogation or otherwi.

(including but aot limited (o claims relating to deductible or eelf-insured retemtion clauses, insdequacy of limits of any i policy, i yof
any insurer, li of exchusions of agc) againsi Qwner or any Indemvitee, and any of it co b agents, anployees and
representatives. A waiver of sub jon shall be effective a3 to any indivi or entity even il such individus} or catity (2) would otherwise have a duty
of indemnificati ar atherwiss, (b) did not pay the i premium directly or indirectly, and (¢) whether or not such individuat or entity
has an i ble i in the property d d.

13. REMED{ES,

12,1 Owner's R if Work perfc by C pursuant to this Ag is ive or i or if another s
work, or other propenty, is damaged by sn &t of omission of C its i agents, supplicrs, ar sub s, Owner shall have the right to
elect, at its sale discretion ta: (i) notify Carkractar, at which timo Contractor shall promply correct Bl or any pottion of the Work designated by Owner,
and replace o¢ repalr zay ather dmmaged work or property desi by Owner, at C *s expense, withiin twenty-four (24) hours of notice in an*
emergency (as detesmined by Owner in its sole discrotion) and within forty-eight (48) hours of notice on a non-emergency basis; or (ii} correct all or any
portien. of the Work, and replace or repair all or say portion of the other dsmaged wock or groperty.  Owner msy retsin any sums otharwise due
‘Contractar under any Purchase Order o invoice and apply these sums against such costs of completion, sny relaed costs or damaege, including re-
inspection feos, with any excess to be paid to Contructor. If te cost of the remedial work exceeds the funds withheld, Contractor shall be fully
responaible for the deficiency, together with any damages and costs, including costs of count and ‘stomeys’ fecs incurred by Gumer, and shall pay this
amount to Qumer immediately upon demand.

12.2 Right to Withbold or Offset. In addition to the remedics in Subsection 12.1, Owner may withhold payment otherwise due Contractor

und offset that payment sgainst any dsmages or expenses fncurred by Owner, if: {i) Contractor docs not meke prompt and proper payments 1o its
loy agents, and/or sub or fails to pay for any labor, ials or equj, furni; to Ce ¢ by third parties; (ii) claims or liess
are filed sgainst the job focalion s a result of Contractor's acts or omissions; (ili) in Owner's discretion, Ovwner bly belicves that Ce 3
Work i3 not progressiog satisfactorify or thal the Work cannot of may fot be completed in accordance with Lhe ferms of this Agreement; (iv) Coniractor
fails to perform, or ta pey the cosls and expenses of wartanty service, any indemnity claim, 1axes or legsl order owed by Contrector under this
Agreement: (v) Contractor fails to timely provide the evidence of insurance voquired pursusnt to this Agreement and Owner hes not expressly waived that
i (vi) C fails 10 prompily pay any fines or penaliics imposcd against Owner or Contracior related directly or indireetly 10 the Work:
(vii) Contrastor has not provided necessary or adequate tools, maerinl, or equipment for, or cicaned up afier, the Work; ur {viil) Coniractor fils to
comply with any other provision of this Ag) -OF BNy Bgr bedween Co and Owner's parent company, any subsidiary or sffiliste.
Without limiting the generality of the foregoing, Owner may set offses from ing to C ! der any amounts owing by Contracior ko
Qwner's parent company, any subsidiary or sffiliate, under any agrocment between Contractor and any such entity.

123 Remedies Not Exclusive.  The duties and obligstions imposed by this Agreement, and rights and remedies available under this

A shall be indep and lative o0 that no one of them is exclusive, and esch is in addilion o end not's limitation of dutics, obligations,
INITIALS: OWNER\A__ CONTRACTOR _#Lﬂ-_
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rights, and ics otherwise imposod or avaifable by law. The assertion by any party of any right ar remedy shalt nol preclude the assertion by such
party of any other rights or the secking of any oiher remedies allowed.

124 Right 1> Attoraeys' Fees and Expenses.  Cantractor shall pay any and all attomeys' fees and ather expenses incurved by Owner in
Co: *s obligations under this Ag ’

13. ALTERNATIVE DISPUTE RESOLUTION,

13.1 Disputes. Al dispules, whether existing now or arising in the fature between them, related in any way to this Agreement, to Conmactoe's
Work, o5 10 any dispute that Owner or Contractor shall have with sny third party related to the Work (“Dispater™ shall be subject to Aleeraxtive Dispute
Resolution. These disputes shall include claims related 10 the construction or sale of any home or propeny incovporating the Work, including any claimy
assoeling any alieged defects in the Work or any alloged representations and/or warranties, express or implied, relating to the property aad/or the
. P " "

shall j all of Section 13 in its agr with suby and supp quiring them Lo perticipate in he
dizpute lution process described in to the ssme extent C i reguired to particip
13.2 Mediation.  If a Disputc cannol be sentbed through iation, Owner and C: may agres in good falth to sertle the Dispuie by

medistion. Cost of mediation shal! be shared equally by the parties. Notwithstanding the foregoing, » party need not resort to mediation before seeking
other relicf.

133 Arbitvation. If the parties are unable to resolve any Dispute by agreement, regardless of any other choice of law provision in ey
underlying contract or this Agreement, the Dispute shetl be submitted w0 binding arbitration under the Federal Arbitration Act, 9 US.C. | e 32g.
("FAA™). Al demsads foc arbitration shall be made before the cpiration of the applicable statutes of limitations or repase, except that any ¢laim by
Owner shall not secyue for purposes of any time Hmitation for claims until Owner has discovered the claim, or could have discovered it by reasonable
difigence. The award rendered by the arbitrator(s) shail be (nal and binding. A petition to confir, vacite, modify or correct an award may be filed in
any court of competent jurisdiction, but the award may be vacated, modified or coerected only az permitted by the FAA,

13.4 Cholce of and A + Number of £ Any istion or shall be admini. d ducted by a
mediator or arbitraton(s) mutually agreeable 1o the parties. Thice ncutre} arbitmsors shall be appointed if the Dispute, or the aggregate amount of all
Disputes against Qumes, is for $1,000,000 or more, but only one srbitrator shall be appointed if the Dispute is foe less than $1,000,000. [f the Dispute or
Disputes is to be decided hy three erbitraiors, then each party shall select 3 neotral arbitrator within fourtesn (14) calendar days of the demand for
abitration is sorved and the two party-appointed arbitrators shall setect s third neunral arbitrator within fourteen (14) calendar days afier the two pary-
appolnied arblirators are selocted. 1f Owner end Contractor cannot agree on the selection of an arbiteater, of if cither Owner or Contractor does not
appoint an arbi or the two party b rhi do not select a third arbitrator within the specified time periods, then either Qwner or
Contractor may file an action with the appropriate court with proper venue and jurisdiction over the dispute to sppoint an arbitratof. The AAA/ABA
Code of Ethics for Arbitrators in Commercial Disputes (effective Macch 1, 2004} in applicable to all arbitzati Any mediation or ion shall-be
conducted in the county where the Wark i performed.

13.5 Rules. To the extent not in conflict with the FAA, any roediatis Ind. bitration shal) be conducted in d; with C i
Industry i Rules snd Mediation Pr of the A itration Association {(“AAA™) and shall follow sestled law .in rondening a
decision, except that sny mediation or arbitration shall be sdmini: d by the mediator or the arbitrator(s) and nol by the AAA.

13.6 Covsolidation and Joinder. Notwilthstanding any provision in Section 13 1o the contrary, Owner in. its solc discretion may join

in sy litigati distion, or on initiated by Owner, or sgainst Owner by s third person, sa thet the rights of all parties (Owner,
Contractor, subcontrector, or any third person) can be subject to resolution in a single forum in the ssme proceeding. Cantrector shall be bound by any
rbilration procedures and rules accepted by Owner. If multiple lawsity or achitrations are commenced, Owner in its sole discrction may consolidarte

them into a single ling. ! ding any other provision of this Section 13, if Owner d ines in its sole discretion thet e sub or
material supplier of Contractor, o any other third parly whosc presence is required for a just adjudication of the Dispise, cannot be forved 1o mediate or
arbitrate, Owner may elect ly to waive mediaticn or arbitration and to litigate the Dispute in court whh Contractor.

54, TERMINATION,

14.1 Termination by Owner. This Agreement shall remein in full force and effect unul ierminated in Writing by Owner by meiling notice 10

Ci Owner may L this A &f any dme, whether or not Contractor is in defiult or breach of the Agreement, If the Agreement is

d by Owner, ith ding any other agreement w the contrary, the sake amouni due to Contractor shall bs that due for sll authorized Work
and ials supplied befure termination, subjest to de ductions and charges authorized by this Agreement,

142 Ter by C [ shall provids one hundred twenty (120) days written notice to Owner before the effective date
of any termination by Contractor, and shall perform fully under this Agreemeni during that notice periad.

143 Survival. Ail obligarions, duries and ies by C under this Agreement shall survive termination of this Agroement

15, CONTRACTOR’S REPRESENTATIONS. Contractor represents 10 Owner that: (i) the persoa ing this A o behalf of C:

is duly authorized and has full power 10 execute and deliver this Ap 3 (i) all hip, or other aution requisitc for the duc execution
of this Agreement has boon duly and effectively taken or shall be taken before the excculion and delivery of this Agreement; (iti) this Agreement is or
will be (when 1) a binding o of C in dance with its lerms; (iv) this Ag and C: '3 perf

does not and will not violato say provisions of C s i ot i ] d or RNy conwract, agresmen, or gnvemmentat
requirement 10 which Contractor is subject, snd the same do not require the conscnt or approval of any g 7 J authority; (v) Ce has, and
each Co *s cmployees, agents of sub shall have, the requisite skills, expertise, experience, licenscs, and knawledge to pertarm the Work
in fiance with this Ag ; (v C inin liance with all g qui to which it is subject; and (vii) Contractor bas
the financial abllity and resources (0 perform the Work and i} other obligations, duties, and cove of G under this A

16. GENERAL CONTRACT PROYISIONS.

36.1 Esttra Agreement,  This Agrecment shal) be the entire sgrocment barween Ownez and Contractor relsted to the Work and shall be
decred to amend and all prior Indep Ci A (other than any Master National Jrwd dent C Ag ) or
other prior understandings or writien or oral agreements, specifically including but not lmited to afl prior pre-prinied standard contractor/aiboonmactor
agreements (including utteched exhibils) entered into between Owner and Contractor for the provision of goods or services or both by Comtractor eelating
1 the subject matter herein, All currentPricing Schedules snd Purchase Orders shatl remain valid and binding for the Waork and shall be deemed subject
€0 the terms of this Agreement. Any fiture Pricing Schedules or Purchase Orders entered into hereafier shall also be deemed to be subjoct to the kenns of
this Agreement. Past and future Pricing Schedules and Purchase Orders shall control only for the purpose of catablishiug prices and itics of sate
only. Nothing in any subsex i o ok vnless & new Independent Cont A shall alter the terms sot forih in this
Agreement.  Ta the extenr possible, this Agrecmens shal) be deemed 10 supplement the terms of any ather agreement or document, unless a new
Ind dent Co A In Ihe:venmfnnymmc(b«w«ntMsAmwnanmdoﬂueuddowmn.lhisAgxmlibedmedtq
control and prevail. Except as otherwisc provided in this A no d or suppl 1o chis Ag: shall be valid or birding uniess in
writing and signed by both Owner and Contractor. Notwithstanding anything in this Subsection to the contrary, this Agreerent shall not amend or
supersede any Master National Indeped C A but shall il is 1erms. I the event of & conflict, to the extent permitted by

INITIALS: OWNER [, CONTRACTOR _{YL
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law, the Master National Independent Contractor Agreement shull control,

162 & #lity. The provisions of this Agr shall be deemed ind and ble, and the invalidity or panial i y of any
provision or portion of it shall not affect the validity or enforceability of any othes provision or portion,

163 Assignsbility. C " rights, responsibilities, and abligations under this Agr arc aat assignable or tansferable withowt the
express written consent of Owner, which consent msy be withheld in Owner's sole and shsolute discreti Any g shall be nult and
void. This restrietion inclodes, without Timitation, the delegation or sub ',of‘lnykawmynmnuwhichmyheemnduem&mu

duties by Contractor, including but not limited to any work by a subcontractor. Contractor shall cnsure that any subcontractor receives § copy of this

Agreentent and agrees in writing to be fully ible for atl obligations of € under this A including but nod limisad to the msurance
and indemnity provisions. Cnmmwdnlllhnmn:dm()wnerhminmdadmhdpmy‘ ficiary of any subcogt g7 by including o
specific provision (o that effect, € shall be ible for enforcing any ics given by its pplices or

Nothing containied herein, howeves, shall creste any contractual relationship n Owner and any subcontractor, nor creme any obligation on the part
of Owner (0 make payment of any sums lo any subcontractor. Subject to the ictions and prohi on asig sei forth in this Subsection, the
terms of this Agresment shall be binding on Owner, Contractor, and their respeclive ives, heirs and assigns, Owner may freely

assign this Agreement, in whole ot in part.

16.4 Conflicts with Purchase Ocders or Other Agreements. I this Agreement conflicts with the terms of any Purchase Ordur or mmy other
agreement or document pertgining lo the Work, the terms of this Agrezment shall control.

16.5 Wadver. No act or conduct other than 3 specific, written vaiver of & vight shall be deomed s waiver by Ownes. Na delay or failure by
Quier o exercise any right under this Agreemment, and no partia! o single excrcise of that right, will waive that or any other right except by written
agrecment executed by Owner, ’

186 Clwlw of Law. This Agreement shall bs governed by the law of the State of South Caroling.

17. CONFIDENTIALITY, C shall treat all inf ion obtained by Ci x olating to the project to which to Work relates and )l
information and documents provided 1o Contractar by or on boholf of Owner as confidential and proprietary information of Qwner, and shall not disclose

or pormit the relesse of any of that information to uny third party, [mmodistely upon request by Owner, Contractor shall return sy snd all confidential
material or ictary property o d 10 Owner,

18. NOTICES.  All notices required or permitted putsuant to chis Agreement or otherwise shall be in writing and shall be defivered as follows: to
Contractor at Contractor’s business address 83 shown on page onc (1) of this Agreement; to Owner through Owner's official Registered Agenu for
service of legsl process in the state where the Work is performed st thet Registored Agent's registered office. Notices may be given by personal delivery,
facsimile, commercial overnight delivery service, pertonal defivery or ordinary mail and shall be deemed to be.received threo (3) business days after
depasil, postage prepaid, in the U.S, Mail when sent registered or certified mail, retum receipt requested, the following day if sent timely hy commercial
overnight delivery service, and upon confirmation if sent by facsimils transmission ot by personal delivery. Rejection, refissl o accept or the inability to
deliver because of changed address shall be deemed 1o be receipt of the notice as of thedate of such rejection, refusal or inability to delives.

19. MISCELLANEOUS. Unless the context requires a cotrary canstruction, the singular shall include the plural, and the plural the singular. Any
refermce to gender shall include the linc, feminine, and ncuter. Al caplions and titles uscd in this Agrecment are: intended solely for convenience
of reference snd shall not enlarge, limit, or otherwise affoct that which is set forth b any of its phs, sections or subsect

Q00 Ly FPomdufipn Concrett-
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SOUTH CARGLINA VERSION (REY. 12 APRIL 2013)
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STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

Natalie Zitek, individually, and on
behalf of all others similarly situated,

Plaintiffs,
v.
D.R. Horton, Inc.,
Defendant.
D.R. Horton, Inc.,
Third Party Plaintiff,

V.

MJ Masonry, Inc.; MJ Cowboys; M&L Reyna
Construction, LLC; et. al.

Third Party Defendants.

MJ Masonry, Inc..
Fourth Party Plaintiff,
V.

Jesus Jimenez; and Jesus Robles Montes a/k/a
Robles Construction,

Fourth Party Defendants.

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT
CASE NO.: 2019-CP-04-01942

MJ COWBOYS, LLC’S
MEMORANDUM IN SUPPORT OF ITS
MOTION FOR SUMMARY JUDGMENT
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MJ Cowboys, LLC,
Fourth Party Plaintiff,
V.

Jesus Jimenez; and Jesus Robles Montes a/k/a
Robles Construction,

Fourth Party Defendants.

M&L Reyna Construction, LLC,
Fourth Party Plaintiff,
V.

Jesus Jimenez; and Jesus Robles Montes a/k/a
Robles Construction,

Fourth Party Defendants.

NOW COMES MJ Cowboys, LLC, (hereinafter “MJ”) pursuant to Rule 56, SCRCP,
submits this Memorandum in Support of its Motion for Summary Judgment (filed May 1, 2023),
and states:

I. INTRODUCTION

MJ moves for summary judgment against Defendant/Third-Party Plaintiff D.R. Horton,
Inc. (“DRH”) on three bases:

1. DRH’s claims for Breach of Contract, Breach of Express Warranties, Breach of Implied
Warranties, and Negligence/Gross Negligence/Recklessness derive entirely from the
prospective damages that DRH faces vis-a-vis Plaintiff’s claims against DRH, and are
therefore veiled claims for indemnity which are duplicative of DRH’s existing Equitable
Indemnity claim. Accordingly, pursuant to the Court of Appeals’ holdings in Stoneledge
at Lake Keowee Owners’ Ass 'n, Inc. v. Clear View Constr., LLC, 413 S.C. 615,776 S.E.2d
426 (Ct. App. 2015), and Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Builders
FirstSource-S.E. Grp., 413 S.C. 630, 776 S.E.2d 434 (Ct. App. 2015), M1J is entitled to
summary judgment in its favor on DRH’s claims for Breach of Contract, Breach of Express
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IL.

Warranties, Breach of Implied Warranties, and Negligence/Gross
Negligence/Recklessness.

Sections 10.1 and 6.4 of DRH’s South Carolina Independent Contractor Agreement with
MJ (hereinafter the “Agreement,” and attached as Exhibit A), specifically, the contractual
indemnity provisions of the Agreement, are unenforceable as a matter of law pursuant to
the Court of Appeals’ holding in Concord & Cumberland Horizontal Property Regime v.
Concord & Cumberland, LLC, 424 S.C. 639 (S.C. Ct. App. 2018). Sections 10.1. and 6.4
seek to hold MJ responsible for damages caused by DRH’s concurrent negligence. The
language of Sections 10.1 and 6.4 fails to satisfy the clear and unequivocal standard
required in the construction and expression of such indemnity provisions, and is thus,
unenforceable. As such, MJ is entitled to summary judgment in its favor on DRH’s claim
for Contractual Indemnity.

Sections 10.1 and 6.4 of the Agreement are invalid, violate public policy, and are

unenforceable pursuant to S.C. Code Ann. § 32-2-10 and D.R. Horton, Inc. v. Builders
FirstSource-Southeast Grp., LLC, 422 S.C. 144, 810 S.E.2d 41 (Ct. App. 2018).

RELEVANT FACTS

MJ is a masonry contractor. Established by Jose Luis Sanchez and Mauricio Reyna in

2014, MJ performed masonry work for general contractors in the Greenville, SC area. Mauricio

Reyna was the principal official at MJ, while Jose Sanchez was an arm’s length interest holder.

On or about May 6, 2014, DRH presented a pre-drafted, non-negotiable, form, adhesion

contract to Mr. Reyna, who does not read English, did not understand what he was signing. DRH

misrepresented the nature of document by informing Mr. Reyna that he needed to sign it so that

he could be paid. The contract (also referred to as the Agreement, above) contains two contractual

provisions that would seek to impose upon MJ an obligation to indemnify DRH for, not only the

sole negligence of MJ, but DRH’s concurrent negligence as well. These two contractual provisions

are found in Sections 6.4 and 10.1 of the Agreement/Exhibit A. For convenience, these two

sections have been copied and pasted in their original form, below.
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Section 6.4:

. 6d Government Requirements.: Contractor shall comply with all applicsble foderal, stave, and local Taws and statules, ordinances, rules,
regulstions, orders, codes, livensing cequirements and standards relating in any way, Lo the performansce of the Work, including but not limited to the
roquirements of the Occupation] Safety and Health Act of 1970 s amended, the iaining snd record-kesping requirements of the Hazard
Communication Standard, 29 C.F.R. §1926.59 et seq., and the procurement and pasting of all required permits. and otices {the “Requirements™. In
addilion to i obligations under Section 10 of this Agroament, Contractor shall immediatsly pay all finss or penaities assessed upon Contractor ar Cwner
reiating 10 the Work for any vioktion of or noncompliance with the Requirements, and shall. w the fullest exrent permitied by law, INDEMNIFY,
ODEFEND, and HOLD OWNER HARMLESS from and against uny and all claims, demands, lisbility, lostes, costs, damages or expenses including
attomeys” fees and cosis incuvred, lswsuits, actions, causes of action, chetions cr work stoppages, or other litigation of every kind and charcier in any
way incident to, in connection with, or srising oat of uny alleged vivlstion of or noneomplitnce with the Requirements by Contmctor, or any individual
or entity uun; on behalf of or er the direetion 6f Contractor. regardless of uny alleged @nilt of Gwncr, In adéition, Connactor shail ant discriminate
illegally in its hiring or employmeat and shall comply with &!l state and federal employment laws or reguisticns. Contractor shall perform background
checks and ensurc only switable persons perform warranty oy repaic work after & house is ocoupied.

Section 10.1:

i0.1 GENERALLY. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL PROTECT, DEFEND,
SNDEMNIFY, AND HOLD OWNER AND OWNER'S PARENT CORPORATION, SUBSIDIARIES, AFFILIATES, SUCCESSORS AND
ASSIGNS, AND EACH OF THESE ENTITIES' RESPECTIVE OFFICERS, DIRECTORS, PARTNERS, EMPLOYEES, AGENTS AND
INSURERS (INDIVIDUALLY OR COLLECTIVELY “INDEMNITEE™), FREE AND HARMLESS FROM AND AGAINST ANY AND ALL
CLAIME, DEMANDS, LAWSUTTS OR OTHER LITIGATION, ACTIONS, CAUSES OF ACTION, OR OTHER LIABILITIES, OF EVERY
KIND AND CHARACTER (INCLUDING ALL COSTS THEREOF AND ATTORNEYS' FEES), WHETHER ASSERTED BY A
PURCHASER OR OWNER, CONTRACTOR, DR ANY THIRD PARTY {INCLUDING BUT NOY LAMITED TO FERSONNEL FURNISHED
BY CONTRACTOR, ITS SUPFLIERS AND SUBCONTRACTORS OF ANY TIER), ON ACCOUNT OF BODILY OR FERSONAL INJURY,
DEATH, OR DAMAGE TOD OR LOS5 OF TANGIBLE OR INTANGIBLE PROPERTY INCLUDING THE LOSS OF USE THEREOF IN
ANY WAY OCCURRING, INCIDENT TO, ARISING QUT OF, OR [N CONNECTION WITH: (1) A BREACH OF ANY WARRANTIES,
REPRESENTATIONS, COVENANTS, OR OTHER OBLIGATIONS OF CONTRACTOR SET FORTH [N THIS AGREEMENT; (2) THE
WORK, A5 DEFINED IN SECTION 1, INCLUDING BUT NOT LIMITED TO WORK PERFORMED OR T0 BE PERFORMED OR
MATERIAL SUPPLIED BY CONTRACTOR OR BY CONTRACTOR'S AGENTS OR EMPLOYEES, OR BY SUPPLIERS OR
SUBCONTRACTORS OF ANY TIER, OR THEIR RESPECTIVE AGENTS OR EMPLOYEES; (3) ANY NEGLIGENT OR INTENTIONAL
ACT OR OMISSION OF CONTRACTOR OR ANY OF CONTRACTOR'S EMPLOYERS, PERSONNEL, AGENTS, OR
SUBCONTRACTORS, REGARDLESS OF WHETHER CAUSED (N PART BY INDEMNITEE; OR (4) ANY NEGLIGENT OR
INTENTIONAL ACT OR OMISSION OF INDEMNITEE, RELATED IN ANY WAY TO THE WORK, EXCEPTING ONLY LIASILITY OR
CLAMS ARISING OUT OF BODILY INJURY TQ PERSONS, DEATH, OR DAMACGE TO PROPERTY PROXIMATELY CAUSED BY OR
RESULTING FROM THE SOLE NEGLIGENCE OR SOLE INTENTIONAL ACT OR OMISSION OF INDEMNITEE. CONTRACTOR'S
DUTY TO DEFEND IS A SEPARATE, DISTINCT, AND INDEPENDENT OBLIGATION FROM ITS DUTY TO INDEMNIFY AND IS
TRIGGERED IMMEDIATELY WHEN ANY CLAIM, DEMAND, OR OTHER ASSERTION OF LIABILITY IS5 MADE AGAINST
INDEMNITEE WHICH POTENTIALLY OR ARGUABLY IS SUBJECT TO CONTRACTOR'S DUTY TO INDEMNIFY, REGARDLESS OF
CONTRACTOR'S ULTIMATE LIABILITY FOR INDEMNITY. CONTRACTOR MUST DEFEND INDEMMNITEE EVEN WHERE THE
ALLEGATIONE AGAINST INDEMNITEE ARE AMBIGUOUS OR INCOMPLETE WITH RESPECT 1O THE [SSUE OF
CONTRACTOR'S DUTY TO INDEMNIFY. ONCE THE DUTY TO DEFEND 1§ TRIGGERED, CONTRACTOR. IS OBLIGATED TO
DEFEND THE ENTIRE ACTION, LAWSUIT, ARBITRATION, OR OTHER LITIGATION, INCLUDING ANY CLAIMS THEREIN NOT
SUBJECT TO INDEMNITY BY CONTRACTOR. NOTWITHSTANDING THE FOREGOING, NOTHING HERLIN SHALL REQUIRE
CONTRACTOR TO INDEMNIFY INDEMNITEE AGAINST LIABILITY FOR DAMAGES ARISING OUT OF BODILY INSURY OR
FROPERTY DAMAGE FROXIMATELY CAUSED BY OR RESULTING FROM THE SOLE NEGLIGENCE OR SOLE INTENTIONAL
ACT OR OMISSION OF INDEMNITEE. PAYMENT FOR THE WORK IS NOT A CONDITION PRECEDENT TO CONTRACTOR’S
OBLIGATIONS UNDER THIS SECTION,

Section 10.1 contains such an egregious amount of surplus legalese, that it makes
understanding the actual substance of this section practically impossible. When one removes the
surplus language (by blacking out the superfluous language) and distills the substance into
digestible form, it becomes obvious that this indemnity provision purports to relieve DRH from
the consequences of its own negligence, and shift those consequences onto MJ.

MJ was hired DRH to perform the following construction tasks at the Rose Hill

subdivision:
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1. Brick Installation Labor;
2. Manufactured Stone Veneer (hereinafter “MSV”) Installation Labor and Supply of

Materials;!

3. Concrete Monolithic Slab Foundation Installation; and
4. Concrete Flatwork Installation.?

MJ performed its work from 2014 to 2015 and performed one or more of the above tasks
on roughly 81 houses. DRH was responsible for performing all of the architectural design and
engineering work, for providing all of the architectural and engineering drawings necessary for
each house, for selecting and providing all materials needed for the installation of the brick veneer,
for the management of the subcontractors as it relates to timing and sequencing, and for any

direction and/or instruction it gave to MJ.

III. LEGAL STANDARD

Summary judgment is appropriate if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law. Rule 56(b), SCRCP.
“Rule 56(e), SCRCP, states, a party 'may not rest upon the mere allegations or denials of his
pleading[s]." Nelson v. Piggly Wiggly Cent., Inc., 390 S.C. 382 (Ct. App. 2010) “Summary
judgment is appropriate in those cases where plain, palpable, and undisputable facts exist on which
reasonable minds cannot differ.” Main v. Corley, 281 S.C. 525, 526 (1984). When the non-moving
party bears the burden of proof as to an issue, a party seeking summary judgment may meet this
standard by pointing out to the trial court “that there is an absence of evidence to support the
nonmoving party’s case.” Richards v. The State Record Co., Inc., 330 S.C. 562 (Ct. App. 1998).

“[In cases applying a preponderance of the evidence burden of proof, the non-moving party is

!In reality, D.R. Horton selected the MSV characteristics, the local MSV supplier, and coordinated
the availability of the MSV, whereas MJ and other masons simply picked up the MSV from the
supplier, paid for it, and brought it to the job site.

2 Flatwork is industry jargon for driveways, walkways and patios.
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only required to submit a mere scintilla of evidence in order to withstand a motion for summary
judgment.” Hancock v. Mid—South Mgmt. Co., 381 S.C. 326, 330 (2009). A scintilla of evidence
i1s material evidence which, taken as true, would tend to establish the issue in the mind of a
reasonable juror. Gibson v. Epting, Op. No. 5612 (Ct. App. Jan. 9, 2019). “[A] scintilla is a
perceptible amount. There still must be a verifiable spark, not something conjured by shadows.”
Id.
The Court must view the facts and inferences in the light most favorable to the nonmoving
party. See Thomas v. Waters, 315 S.C. 524, 445 S.E.2d 659 (Ct. App. 1994). However, a
nonmoving party cannot evade summary judgment by creating and relying on “an inference that
is not reasonable or an issue of fact that is not genuine.” Town of Hollywood v. Floyd, 403 S.C.
466, 477 (2013). Moreover, if a motion has been properly made and supported in accordance with
Rule 56, the non-moving party may not rest on its pleadings but must come forward with specific
facts showing that there is a genuine issue for trial. Rule 56(e), SCRCP; Belton v. Cincinnati Ins.
Co., 360 S.C. 575, 580 (2004). This showing must be based on evidence that would be admissible
at trial. Hall v. Fedor, 349 S.C. 169, 175 (Ct. App. 2002).
IV.  ARGUMENT
I. DRH’S CLAIMS FOR BREACH OF CONTRACT, BREACH OF EXPRESS
WARRANTIES, BREACH OF [IMPLIED WARRANTIES, AND
NEGLIGENCE/GROSS NEGLIGENCE/RECKLESSNESS ARE VEILED AND
DUPLICATIVE INDEMNITY CLAIMS.
DRH has alleged the following third-party claims against MJ: (1) contractual indemnity;
(2) equitable indemnity; (3) breach of contract; (4) breach of express warranties; (5) breach of
implied warranties; and (6) negligence/gross negligence/recklessness. See generally DRH’s

Second Amended Answer and Third-Party Complaint (“Third-Party Complaint™) pp. 16-27 (filed

Feb. 23, 2022). Counts two (2) through six (6) fail as a matter of law.
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In its Third-Party Complaint, DRH alleges the following:

“If subcontractors’ work was defective, subcontractors breached
their contractual and common law duties to D.R. Horton and caused
it damages at the time it preformed [sic] its work.” Id. § 87 (general
allegations).

“D.R. Horton is informed and believes that if, in fact, Plaintiff,
individually, and on behalf of all others similarly situated, is correct
regarding the allegations of the Complaint, that the defects, if any,
are the result of the wrongful acts, breach of warranties, omissions,
negligence, gross negligence, and/or representations of
Subcontractors, all of which are contrary to the statutory and
common laws of the State of South Carolina.” /d. § 101 (contractual
indemnity claim).

“D.R. Horton is informed and believes that if, in fact, Plaintiff is
correct about her allegations, that the allegations are the result of the
wrongful acts, omissions, breach of contract, breach of warranty,
negligence, gross negligence, and/or representations of
Subcontractors, all of which are contrary to the statutory and
common laws of the State of South Carolina.” Id. § 110 (equitable
indemnity claim).

“To the extent that Plaintiff proves that the work was not performed
correctly, Subcontractors materially breached the Agreements in
failing to construct the Homes in Rose Hill in accordance with
contract requirements, industry standards, and/or building code
requirements so as to avoid construction defects.” Id. § 115 (breach
of contract claim).

“If the materials, installation, and/or workmanship were not in
accordance with contract requirements, industry standards, and/or
building code requirements, then Subcontractors have materially
breached their express warranties.” Id. § 119 (breach of express
warranties claim)

“If the materials, installation, and/or workmanship were not in
accordance with contract requirements, construction plans, industry
standards, and/or building code requirements, then Subcontractors .
. . have materially breached their [implied] warranties.” Id. 9§ 123
(breach of implied warranties claim).

“If due care was not used in ensuring proper levels of workmanship

were achieved, then Subcontractors breached that duty of care by
failing to ensure that proper levels of workmanship were achieved
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pursuant to the requirements under the Agreements.” Id. q 127
(negligence/gross negligence/recklessness claim).

In its prayer for relief, DRH alleges:

(b) On D.R. Horton’s First Cause of Action [Contractual
Indemnity], judgment in favor of D.R. Horton and against the
Subcontractors in the amount of any liability D.R. Horton is found
to have to the Plaintiff in this action and requiring the D.R. Horton
Subcontractors to defend and indemnify D.R. Horton against any
liability which D.R. Horton may be liable for and for any costs,
losses, or damages D.R. Horton may incur as it relates to the Plaintiff
in this action, to include D.R. Horton’s attorneys’ fees, costs, and
any and all other expenses incurred in defending this action;

(c) On D.R. Horton’s Second Cause of Action [Equitable
Indemnity], judgment in favor of D.R. Horton and against Third-
Party Defendants in the amount of any liability D.R. Horton is found
to have to the Plaintiff in this action and requiring the Third-Party
Defendants to defend and indemnify D.R. Horton against any
liability which D.R. Horton may be liable for and for any costs,
losses, or damages D.R. Horton may incur as it relates to the Plaintiff
in this action, to include D.R. Horton’s attorneys’ fees, costs, and
any and all other expenses incurred in defending this action.

(d) On D.R. Horton’s Third and Fourth Causes of Action [Breach of
Contract and Breach of Express Warranties, respectively], judgment
for D.R. Horton and against the Subcontractors in an amount to be
determined at trial;

(e) On D.R. Horton’s Fifth Cause of Action [Breach of Implied

Warranties], judgment for D.R. Horton and against the Third-Party

Defendants in an amount to be determined at trial;

(f) On D.R. Horton’s Sixth Cause of Action [Negligence/Gross

Negligence/Recklessness], judgment for D.R. Horton and against

Third-Party Defendants awarding actual, special, consequential and

punitive damages in an amount to be determined at trial;
1d. pp. 26-27.

DRH’s alleged damages arise only if DRH is found to have liability to Plaintiff. Further,

DRH claims that it is entitled to judgment against MJ for the costs DRH must expend to defend

itself. DRH’s claims against MJ are nothing more than claims for equitable indemnity and should
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be dismissed. Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Clear View Constr., LLC, 413
S.C. 615, 776 S.E.2d 426 (Ct. App. 2015) [hereinafter Stoneledge I]; Stoneledge at Lake Keowee
Owners’ Ass’n, Inc. v. Builders FirstSource-S.E. Grp., 413 S.C. 630, 776 S.E.2d 434 (Ct. App.
2015) [hereinafter Stoneledge 1I]. Quoting from these seminal cases on the issue of “disguised”
or “veiled” indemnity claims, (S.C. App. 2015) and inserting the parties’ from the instant case:

“Under [DRH’s] own allegations, its negligence [third-party] claim arose only when it
faced potential liability for [Plaintiff’s] damages and incurred fees and costs defending against
[Plaintiff’s] lawsuit. [DRH’s] negligence [third-party] claim is nothing more than a claim for
equitable indemnity. Stoneledge I at 622, 776 S.E.2d at 430. Accordingly, “[w]e find the circuit
court properly granted summary judgment on [DRH’s] negligence [third-party] claim because it is
not an independent cause of action from [DRH’s] equitable indemnity claim. The court correctly
ruled that the only potential claim for the damages [DRH] incurred defending against [Plaintiff’s]
lawsuit is for equitable indemnity.” Stoneledge I at 624, 776 S.E.2d at 431.

“Under [DRH’s] own allegations, its [third-party] claims arose only when it faced potential
liability for [Plaintiff’s] damages and incurred fees and costs defending against [Plaintiff’s]
lawsuit. [DRH’s] breach of contract and breach of warranty [third-party] claims are nothing more
than claims for equitable indemnity.” Stoneledge Il at 637,776 S.E.2d at 438. Accordingly, “[w]e
find the circuit court properly granted summary judgment on [DRH’s] breach of contract and
breach of warranty [third-party] claims because they are not independent causes of action from
[DRH’s] equitable indemnity claim.” Stoneledge II at 639, 776 S.E.2d at 439.

As Stoneledge I and Stoneledge II are precisely on point and controlling, the Court should
grant summary judgment to MJ on DRH’s claims for breach of contract, breach of express

warranties, breach of implied warranties, and negligence/gross negligence/recklessness claims.
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See also Bei-Beach, LLC v. Christman, 2023 S.C. App. LEXIS 45 (Ct. App. Apr. 26, 2023)
(“Under South Carolina law, a claimant cannot maintain derivative tort or breach of warranty
claims arising only from the claimant’s potential liability for another party’s damages and the
claimant’s need to defend itself in litigation; such contingent claims properly lie in indemnity.”)
(citing Stoneledge I and Stoneledge II).

II. DRH’S CONTRACTUAL INDEMNITY PROVISIONS ARE UNENFOREABLE

AS A MATTER OF LAW AND MJ IS THEREFORE ENTITLED TO
SUMMARY JUDGMENT ON DRH’S CONTRACTUAL INDEMNITY CLAIM.

DRH’s contractual indemnity provisions seek to shift the consequences and the
responsibility for its own negligent acts onto MJ, in a form of writing that is nearly impossible to
follow and understand. The contractual indemnity provisions are woefully inadequate and
insufficient and fail to meet the heightened standard of clear and unequivocal that is required for
such an indemnity provision to be enforceable. Because the language is not clear and unequivocal,
it is, by law, unenforceable and the Court should grant summary judgment in favor of MJ on
DRH’s Contractual Indemnity claim.

South Carolina courts "have consistently defined indemnity as 'that form of compensation
in which a first party is liable to pay a second party for loss or damage the second party incurs to
a third party.” Laurens Emergency Med. Specialists, PA v. M.S. Bailey & Sons Bankers, 355 S.C.
104, 109, 584 S.E.2d 375, 377 (2003) (quoting Campbell v. Beacon Mfg. Co., 313 S.C. 451, 454,
438 S.E.2d 271, 272 (Ct. App. 1993)). "A right to indemnity may arise by contract (express or
implied) or by operation of law as a matter of equity between the first and second party." Vermeer
Carolina's, Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 60, 518 S.E.2d 301, 305 (Ct. App.
1999) (quoting Town of Winnsboro v. Wiedeman-Singleton, Inc. (Winnsboro I), 303 S.C. 52, 56,

398 S.E.2d 500, 502 (Ct. App. 1990), affd, 307 S.C. 128, 414 S.E.2d 118 (Winnsboro II)).
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"Contractual indemnity involves a transfer of risk for consideration, and the contract itself
establishes the relationship between the parties." Rock Hill Tel. Co. v. Globe Commc'ns, Inc., 363
S.C. 385, 389, 611 S.E.2d 235, 237 (2005). Typically, courts will construe an indemnification
contract "in accordance with the rules for the construction of contracts generally." Campbell, 313
S.C. at 453, 438 S.E.2d at 272. However, when an indemnity clause purports "to relieve an
indemnitee from the consequences of its own negligence," our case law requires strict construction
of the clause. Laurens, 355 S.C. at 111, 584 S.E.2d at 378-79. "Indeed, most courts agree with the
basic rule that a contract of indemnity will not be construed to indemnify the indemnitee against

losses resulting from its own negligent acts unless such intention is expressed in clear and

unequivocal terms." Fed. Pac. Elec. v. Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57

(Ct. App. 1989)(emphasis added).

The clear and unequivocal standard applies any time a purported indemnitee (such as DRH)
is seeking indemnification for its own negligence, whether sole or concurrent. Concord &
Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 649, 819
S.E. 2d 166, 172 (Ct. App. 2018). The analysis hinges on whether the language of the
indemnification provision meets or fails to meet the clear and unequivocal standard. If it does meet
the standard, than the provision is enforceable. If it does not meet the standard, then the provision
must be disregarded. In this case, the language contained in DRH’s section 10.1 and 6.4 fail to
meet this clear and unequivocal standard.

The issue is determining what constitutes clear and unequivocal language. As the Court of
Appeals stated in Concord & Cumberland, as it evaluated a previous decision it had made in
Federal Pacific Electric, “‘general terms’ although broad and comprehensive, [are] inadequate to

satisfy the clear and unequivocal standard. Concord & Cumberland at 651 (citing Federal Pacific
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Electric at 29). The indemnification language in Federal Pacific Electric contained a general,
broadly worded indemnification provision that the Indemnitor would indemnify the Indemnitee
for “any damage suffered or liability incurred . . . or any loss or damage of any kind in connection
with [the subject of the parties’ transaction].” Id. The Court in Concord & Cumberland, also
evaluated the provision at issue in Laurens, which read “The [Indemnitor] will indemnify and hold
[Indemnitee] . . . harmless from and against any and all claims, actions, liability or expenses . . .
caused by or resulting from allegations or wrongful acts or omissions of [Indemnitor’s employees
and agents]. Laurens at 110. This language was found to have been broad and comprehensive. /d.
In Laurens, the Supreme Court found that “this ‘standard language’ did not ‘disclose an intention
by the parties to relieve [Indemnitee] of the consequences of its own negligence.” Concord and
Cumberland at 651 (citing Laurens at 112).

In this case, DRH’s indemnification provisions would have MJ indemnify DRH for any
negligence caused by MJ, and any negligence concurrently caused by DRH. The indemnification
provision in Section 10.1 of the Agreement expressly excludes an obligation of MJ to indemnify
DRH for DRH’s sole negligence. If you remove the voluminous surplus language of Section 10.1
of the Agreement, it reads:

TO THE FULLEST EXTENT PERMITTED BY LAW, [MJ]
HEREBY AGREES TO [...] INDEMNIFY [...] [DRH] [.. .]
FROM AND AGAINST ANY [. . .] LAWSUITS [. . .] FOR
DAMAGES FROM [. . .] THE DESTRUCTION OR LOSS OF
PROPERTY [...] RESULTING FROM OR RELATED IN ANY
WAY TO THE WORK PERFORMED [. . .] REGARDLESS OF
WHETHER OR NOT CAUSED IN PART BY INDEMNITEE.. . .

Agreement, Section 10.1. Section 10.1 then continues, in general terms, to describe that the

instances invoking indemnification will be instances of MJ’s negligence, and other elements of the
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work over which MJ possessed and/or exercised control. In this case, the Work Performed is
defined in Section 1 of the Agreement and entitled “Scope of Work.”

Concord and Cumberland rests on the issue of whether an indemnification provision
allowing an Indemnitee to recover from an Indemnitor the damages resulting from the
Indemnitee’s negligence can be enforced. The Court in Concord and Cumberland dedicates a
significant amount of analysis to whether a specific clause in the indemnification provision renders
the entire indemnification provision insufficient in light of the clear and unequivocal standard. In
Concord and Cumberland, the essence of the ruling was whether the clause “to the extent caused
. . . by any negligent act or omission of the [Indemnitor]|” contained within the indemnification
provision scuppered the remaining portion that did otherwise allow the indemnitee to seek
indemnification for its own negligence. The conflicting clauses of the indemnification provision
essentially rendered the entire indemnification provision as inadequate in view of the clear and
unequivocal standard. Concord and Cumberland at 654.

The facts in this case are essentially analogous to the facts in Concord and Cumberland.
While the operative language in the Concord and Cumberland agreement does not have an
identical counterpart in the language in the Agreement here, the wording in the Agreement
engenders substantially the same effect as the language in Concord and Cumberland. By stating
that it may seek indemnification “FOR DAMAGES FROM [...] THE DESTRUCTION OR LOSS
OF PROPERTY [...] RESULTING FROM OR RELATED IN ANY WAY TO THE WORK
PERFORMED” and as Work Performed is defined in the Agreement, and then by stating in the
Agreement that it is entitled to indemnification for “ANY NEGLIGENT, GROSSLY
NEGLIGENT AND/OR INTENTIONAL ACT AND/OR OMISSION OF THE INDEMNITEE

RELATED IN ANY WAY TO THE WORK,” DRH has created a conflict in contract construction
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that is identical to the conflict that the Court identified in Concord and Cumberland. This conflict
pulls the construction of this provision below the threshold of the clear and unequivocal standard
that DRH’s indemnification provision MUST surpass in order to be enforceable. Because DRH’s
indemnification provisions in Sections 10.1 and 6.4 of the Agreement do not satisfy the clear and
unequivocal standard, they are unenforceable, and MJ is entitled to summary judgment on DRH’s
claim for Contractual Indemnity.

III.DRH’S CONTRACTUAL INDEMNITY PROVISIONS ARE INVALID AND,
VIOLATE PUBLIC POLICY, AND ARE THEREFORE UNENFORCEABLE.

Sections 10.1 and 6.4 of the Agreement are invalid, violate public policy, and are
unenforceable pursuant to S.C. Code Ann. § 32-2-10 and D.R. Horton, Inc. v. Builders
FirstSource-Southeast Grp., LLC, 422 S.C. 144, 810 S.E.2d 41 (Ct. App. 2018). Pursuant to Rule
10(c), SCRCP, MJ incorporates in full the arguments (and referenced exhibits) on this point as set
forth in Third-Party Defendant M&L Reyna Construction, LLC’s Memorandum in Support of its
Motion for Summary Judgment, or in the Alternative, Partial Summary Judgment (filed July 11,
2023). See id. pp. 8-12 (Section La.).

DRH’s Agreement between DRH and MJ should be avoided, because DRH had been made
aware that MJ’s owner, Mauricio Reyna did not read English and when DRH presented the
Agreement to Mr. Reyna, DRH’s representatives mischaracterized the document as simply
something that needed to be signed in order for them to pay MJ Cowboys for its work at Rose Hill.
See Depo. of Mauricio Reyna at p. 43, attached as Exhibit B.

While there is no controlling case law in South Carolina, courts in other states have held
that a contract may be avoided if (1) the person to whom a contract is presented does not read or
understand the language of the contract and (2) the person presenting the contract mischaracterizes

or misrepresents the nature of the contract. If the signer is illiterate, or blind, or ignorant of the
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alien language of the writing, and the contents thereof are misread or misrepresented to him by the

other party, or even by a stranger, unless the signer be negligent, the writing is void. Pimpinello v.

Swift & Co., 253 N.Y. 159 (1930).

This argument may be supplemented at the hearing on this matter.

V. CONCLUSION

Based on the arguments set forth herein, as well as MJ’s Motion for Summary Judgment,

the common and statutory law of South Carolina, and forthcoming oral argument, MJ respectfully

asks this Court to grant summary judgment to MJ and against DRH.

Respectfully submitted,
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MARTINEAU KING PLLC

/s/ Lee M. Thomas

Elizabeth A. Martineau (Bar: 78732)
Lee M. Thomas (Bar: 103034)
Blinn L. Cushman (Bar: 104486)
P.O. Box 241268

Charlotte, NC 28224

Tel: 704-247-8520
emartineau(@martineauking.com
Ithomas@martineauking.com
bcushman@martineauking.com
Counsel for MJ Cowboys, LLC
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DR-HORTON® #% |
f‘yﬂé{*‘l«w’ gm W \_k

SOUTH CAROLINA INDEPENDENT CONTRACTOR AGREEMENT

NAME OF CONTRACTOR M V2 Re yne, Coonstruction, LLE4 (“Contractor™)
____ Sole Proprietorship __Partnership ____ Corpormon wLLC Other (ATTACH W.9)

Social Security No. or Tax IDNo.: &6~ 37346 7L

Name of Owner(syOfficerts): _Maupicio Reyna_

Division Name: Area Name: Assigned Vendor No.:

Address for AR Notices: 7 74/ ﬂue“sﬁ, Rl Suide (-4 #1739

ciy: Prec meoad Swme:_§ (. ZipCode: 9473
Telephone: @88 _99/- 8290 __Fax:( WY4-4S/-To%ey E-Mail Address: 7 '

Insurance Carviers: ATTACH INSURANCE CERTIFICATES, OR THERE WILL AUTOMATICALLY BE WITHHOLDING AND DEDUCTIONS.
This agresment (the “Agreement”) is entered into on this £A day of (edpher . AOLS , baween
_DR Horon Inc. and DR Horton - Regent LLC (*Owner”) and Contractor.

|

1. SCOPE OF WORK. This Agrcement is entered on 8 blanket basis. The terms of this Agreement shall govern al) cunenl and future v}rk of

Contractor for Owner. The work to be performed under this Agreement shall include sll work performed and i d by C

or indirectly, to Owner, including but not limited to the labor, services and/or materials, equipment, transportation, or Tfocilities used or requ‘mi to
plete the i Jated activities of Owner authorized by written purchase order, or similar document by Owner's authorized field el

(ﬂte “Work™). The wphuble quanhhu and pru:lng for the Work shall be reflected in the price sheet, proposal, bid, or purchase order issued by

or in other dc ion most d end approved in writing by Owner (the “Pricing Schedule™. The Pricing Schedule or any other qrnnng

shall not modify any of the terms of thlu Aglument unless executed in the form of an d 1o this Agr Owner is not obligated to laward

any work on specific property to Contractor regardiess of the Pricing Schedule, does not g any quantity of work to Contractor, and may at its sole

option retain others to perform the Work or similar work at any job location in addition m, or in place of, Contractor.

2, INDEPENDENT CONTRACTOR STATUS. Contractor, in performing the Work, shall do so as an independent contractor and shalt have 1$e sole
nghl and obligation to control the manner, means, method and performance of the Work. Contractor shall ensure that the results achisved satigfy the

q of this Agp C shall be responsible, and liable, for all acts and omissions of its employees, agents, subcontractors and other
persons performing any portion of the Work. and slmll ensure lhal all personnol performing the Work are qualified and competent to perform their
assigned tasks and have all further shall pmvnde written notification to all of its present and future employees of

Contractor’s provision for Workers Onmpensauon lnnmmca Any provisions in this Agreement which may appear to give Owner the right to] direct
Contractor as to the details of doing the Work or to exercise a measure of cantrol aver the Work shall be deemed 10 mean that Contractor shall follpw the
desires of Owner in the results of the Work only.

3. CONTRACT PRICE.

3.1 Pricing Schedule. The Pricing Schedule shall be applicable to all Work performed under this Agreement. The Pricing Schedule shall
reflect the maximum total payment due to Cantractor,

3.2 Taxes. Contractor shall be solely responsible for and will pay all withholding, Social Security, state unemployment apd all other gimilar
taxes for C 's employees, agents or In addition, Contractor shall pay all applicable sales or use taxes on labor provided and
materials fummished or otherwise requned by law in connection with the Work, unless Owner fumishes Contractor with & Resale Certificate or Excption
Certificate. If Contractor performs under a fixed-price contract (one price for materials and incorparated skilf and labor), the contract price includes alt
sales and use taxes.

3.3 Price Increases,. NO PRICE INCREASE SHALL BE BINDING UPON OWNER UNTIL CONTRACTOR GIVES OWNEH ONE
HUNDRED TWENTY (120) DAYS WRITTEN NOTICE BEFORE ANY PRICE INCREASE IS IMPLEMENTED. Notwithstanding anything
contained on any new Pricing Schedule implementing a price increase, the superseded Pricing Schedule shall remain in effect for Purchase Orders, as
defined herein, issued after the date of any new Pricing Schedule until the expiration of the notice period.

4. PAYMENT.

4.1 Invoices. Contractor shall invoice Owner no later than the earlier of (i) ninety (90) days after completion of the Work or (ii) thirfy (30)

days from the date of closing from Owner to a purchaser of the house incorporating the Wark. To the extent permitted by law, Contractor waives its

right to payment for any Work not mvoiced in a timely manner. Owner shall timely pay Contractor for completed Work, provided that Contracior has

performed in accordance with and has fully complied with all terms and conditions of this Agreement, If ihe Work is o be performed in stages,

payments may be made for each stage at Owner’s option. All Work described on a Purchase Order ehalt be considered separate and distinct fronf Work
described on any other Purchase Order, as defined herein.

CONTRACTOR SPECIFICAL) AIVES THE RIGH AND REMEDIES SET FORTH A CODE ANN, §§ 29-6-3¢ AND
19-6-50 CONCERNIN [HE _TIMING OF PAYMENTS AND INTEREST ON DELAYED PAYMENTS ONTRACTOR
ACKNOWLEDGES THA HE TERMS OF THIS AGREEMENT CONTROL, AS TO THE TIMING OF PAYMENTS AND THAT NO
PROVISIO FOR INTERES DUE TQ CONTRACTOR [HE ASE OF DELAYED FPAYMENTS IS MADE EREIN DNTRACTOR

THIS AGREEMENT CONSISTS OF SEVEN (7) PAGES AND ADDENDA, IF ANY,

Executed this é day of > BOAS
Coutrutorﬂ?amfl}cra /%)Wa‘

Name: Name:

Title: Division Presi Title: Pipae
INITIALS: OWN g " CONTRACTOR _ /21 /L
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4.2 Contractor Payments. No payments shall be due under this Agr unti} C *s invoice (or Purchase Orders, as defined herein,
if applicable) for the Work has been submitted to Owner for payment. This action shall constitute & repmwnmon and confirmation by Contractor that

15
Ly

all Work (or a specified portion of the Work) 1o be performed on a specific job Jocation has been compl d satisfactorily and that all material
faborers and subcontractors have been paid in full. In exchange for progress payments, Owner may require a partial release (o the extent of ail pays
made) of all liens for materials furnished and labor performed by Contractor, its employees and sgents and all third parties fumishing labor or mas
in connection with the Work so performed, and an affidavit that no person has a right to any lien for materials or labor. Unless otherwise agre
Owner and Contractor, payment to Contractor shall be made by check. Owner may, at any time, in its discretion, make checks payeble join
Contractor and one or more third partics; and these joint peyments shall satisfy amounts owed by Owner to Contractor, whether or not all parties an
the checks.

4.3 Acoep of Work. Accep by C tor of the final payment of the contract price shall waive and release all claims a
Owner under this Agreement, but shall not waive any claims of Owner arising out of or resulting from the Work and shall not relcase Contractod
any obligations under this Agreement, including but not limited to lisbility for warranties, warranty service, or any other lnb»lny for alleged defg
the Work. No certificate issued, nor p made to Cc tor, nor partial or entire vse or occupancy of the Work by Owner or its agents or custy
or assigns shall constitute an accepmee of the Work or ials not in pli with this Agr or be used in any way as evider

acceptance by Owner.
§. SCHEDULE OF WORK.

S.1 Construction Schedule, Contractor acknowledges that TIME IS OF THE ESSENCE in the performance of all Work and oblig

nents
erials
ed by
ly to
idorse

gainst
from
icts in
pmers
ice of

alions

under this Agreement. Owner may alter the time, order and priority for per of all comp of the Work and all matters relative to the timely

and orderly conduct of the Work without increase in prige or lisbility of any kind to Contractor or others. Contractor shall coordinate with Owy
Work scheduled and cooperate with other contractors,

8.2 Authorization and Commencement of the Work. Authorization for any Work shall be in writing, either pursuant to a written puj
order, work invoice, or mmlur document (“Purchlse Order”). Contractor shall have no authority to commence the Work at any specific job locatiof
Owner has issued i top or shall the Work no later than three (3) days afier notice to proceed from Owner,

such Work is interrupted at the direction of Owner Contractor shall resume such Work within two (2) working days of Owner’s direction to resume,

5.3 Changes in Construction Schedule. Oumer shall have the right to make changes to the schedule of Work at Qwner’s sole discretiof
Contractor shall comply with such changes. Contractor shall not be entitled to any additional comp jon for such schedule chang

6. PERFORMANCE OF THE WORK.

6.1 Applicable Stand C shall perform all Work in accordance with any plans or specifications of Owner, in a goq
workmanlike manner, and in accordumwnﬂl all industry standards and practices, The Work shall meet or exceed FHA minil

per all

rchase
h until
and if

n, and

d and

.

VA requirements, all nmnufacmrus or suppliers’ standards or specifications for use and installation, and all laws (statutory and commun
, rules (g | and private agency), and regulations (including but not limited to any Apphuble builling code requirements).

law):
In the

cvent of eonﬂu:ung provisions, specifications will take precedence over the drawings; the more specific provision will take precedence over the less specific;
(hememgent take precedence over the less stringent; the more expensive item will take precedence over the less expensive; later modifications or
will supersede or take preced over carlier provisions, Contractor shall immediately notify Owner in writing of any allegedly conflicting

provisions.

6.2 Representstive(s). Contractor shall have a competent representative at the job site at al! times during performance of the Work who shall

have absolute authority o act, in all respects, on behalf of and for Contractor.

6.3 Contractor’s Acknowledgemeants Regarding Work, C 's of the Work shall be deemed as Contractor's
agreement 1o complete the Work by the completion date specified by an authorized employee of Owner and shell be deemed as Contrpictor’s

acknowledgment that Ci has i

specifications are clear and biguous, and that C has accepted and agreed to be bound by all such requirements.

6.4 Government Reguirements, Contractor shall comply with all appliceble federal, state, and local laws and statutes, ordinances,
regulations, orders, codes, licensing requirements and stendards relating in any way to the perﬂomnnce of the Work, including but not limited

pected the job location, is thoroughly familiar with the plans and specifications, and that the plans and

rules,
o the

requircments of the Occupational Safety and Health Act of 1970 as amended, the training and record-keeping requirements of the Hazard
Communication Standard, 29 C.F.R. §1926.59 et seq., and the procurement and posting of all required permits and nohes (the “Requirements™). In
addition to its abligations under Section 10 of this Agreement, Contractor shall immediately pay all fines or penal! d upon Contractor or Dwner
relating to the Work for any violation of or pli with the Requi and shall, to the fullest extent permitted by law, INDEMNIPY.
DEFEND, and HOLD OWNER HARMLESS from and agginst any and all claims, demands, linbility, losses, costs, damages or expenses indluding

* fees and costs incurred, lawsuits, actions, causes of action, citations or work stoppages, or other litigation of every kind and character i
way incident to, in connection with, or ariling out of any alleged violation of or noncompliance with the Requirements by Contractor, or any indj
or entity acting on behalf of or at the direction of C dless of any alleged fault of Owner, In addition, C; shall not discri

in any
vxdnnl

illegally in its hiring or employmml and shall comply with all state and federal employment laws or regulations. Contractor shall perform background

checks and ensure only svi p

P ty or repair work after a house is occupied.

6.5 Observation, Inspection and Testing. Owner and any gov agency insp (“Inspector™) shall have the right, but

ot the

obligation, to observe, inspect or xest the Work at any time during or after construction, but that observation, inspection or (esnng is solely for the penefit
of Owner and is not for C *s benefit, C shall coop with Owner and Inspector durmg any such inspection. The failure by Oymer or
Inspector to note defects in the Work during an inspection shall not waive or vary any of C: *s obligations, representations or ies reluted to

the Work,

6.6 Work of Others. C shall be responsible for inspecting any work of another contractor that may affect Contractor’s own W

ork in

any way, and shall report in writing to Qwner any defects in the work of any other prior to of any Work, or Contractor ghall be

deemed to have accepted all other contractors’ work for inclusion into Contractor’s Work.

6.7 Licenses, Permits, and Approvals. Contractor shall secure and maintain all permits, licenses, approvals, and as-built drawings ne
for, or applicable to, the perft of the Work. Contractor shall provide copies to Owner immediately upon request.

LCSsary

6.8 Change Ovrders. Owner and Contractor agree that no additional charge or increased price shall be charged by Contractor for any thange

or alteration unless set forth in a written variance agreement or change order (“Change Order™) or Purchase Order signed by Owner and Cou

tractor

before the commencement of such changes. Contractor shall comply with any Change Order requested by Owner, without nullifying this Agreement, at a

reasonable addition to, or reduction fram, the Pricing Schedule.

6.9 Subdivisi shall comply fully with all rules, regulations, and restrictive covenants governing the subdivision ir
INITIALS: OWNER @JNTRACTOR /S
Page 2 of 7
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the Work is performed, including without limitation, rules, regulations and restrictions (i) establishing hours and/or days that Work may be performed;

(i) governing storage of materials on the job location; (iii) regulating frash pick-up and waste collection at the job location; and (iv) Wark Site

safety

requirements. Contractor shall be subject to subdivision rules which provide for fines payable to Owner by Contractor for failure to comply with such

rales, which may be deducted by Owner from any sums owed by Owner to Contractor.

6.10 Clean-up. Contractor shall at all times kecp the job site free from accumulation of waste or other discarded materials, including bt not
limited to trash, unused building materials, garbage, refuse or rubbish (“Waste™), cansed by its operations and shail all of Contracior’s majerials
at the conclusion of the Work. If materials are furnished by Owner, Contractor shall move all usable materials at the conclusion of the Work to a lofation

designated by Owner. In addition to removal of all Waste upon the conclusion of the Work, Contractor shall leave the inside of any home
construction in “broom clean™ condition. Contractor shall dispose of all Waste properly, and may place it in any receptacles intended for that b

L

at other locations designated by Owner. Contractor’s {ailure {0 comply with this provision shal] authorize Owner to undertake any nccessary clepn-up.

The cost of any such clean-up shall be payable by Contractor immediately vpon demand by Owner and may be deducted by Owner from any sums owed

to Contractor.

7. SAFETY.

7.1 Contractor Responsibility for Safety. Contrector shall, at its own expense, be solely responsible for protecting its cmployees,

subcontractars, matetial suppliers and all other persons from risk of death, injury or bodily barm arising from, or in any way related to, the Work
construction site on which the Work is being performed (the “Work Site™), and ensuring full compliance with all government safety and OSHA rul
regulations. Contractor shall have an ongoing safety program and conduct i ions to ensure that safe working conditions and equipment exi|

or the
ts and
t and

safe practices are observed. Cantractor shall have a competent person on the Work Site at all times in charge of Contractor’s safety program. UNDER
NO CIRCUMSTANCES SHALL THE ACTIONS OF OWNER IN REQUIRING IMPLEMENTATION OF A SAFETY PROGRAM BE CONSTRUED
AS OWNER BAVING CONTROL OVER CONTRACTOR'S SAFETY PROGRAM. CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR
THE CONTENT AND IMPLEMENTATION OF ITS SAFETY PROGRAM WHICH SHALL MEET OR EXCEED APPLICABLE LEGAL

STANDARDS. CONTRACTOR AGREES THAT OWNER HAS NO RESPONSIBILITY OR LIABILITY FOR THE PHYSICAL CONDITIO}

N OR
SAFETY OF THE WORK SITE, G shall i diately notify Owner’s construction supervisors of any unsafe conditions or practices obsarved
on the Work Site and promptly send Owner a written notice if the condition or practice is not immediatel died. Further, Contractoq shail

immediately notify in writing Owner and Contractor’s insurer of any mccidents or mjuries on the Work Site, C:mh-mtnr shalt prohibit and prevent the

presence on the Work Site of p under age eigh (18) and all p not involved in the Work,

7.2 Safety Laws. Contractor shall fully comply ‘yith all laws, orders, .cimiona. rules, regulations, standards and statutes concerning

octupalional health and safety, accid i

P

, safety equip and p
(“Safety Law"). In addition to its obligations under Section 10 of this Agr C shall § diately pay all fines or penalties

luding but not limited to federal and state OSHA regulations

upon
Contractor or Owner relating to the Work for any violation of, or it with, the Safety Law, and shall, to the fullest extent permitted by law,

INDEMNIFY, DEFEND, and HOLD OWNER HARMLESS from and against any and all claims, demands, liability, losses, costs,

+

in any way incident to, in ion with, or arising out of any alleged violation or i

dual or

p including ys® fees and costs incurred, lawsuits, actions, causes of action, citations or work stoppages, or other litigation of every kind and
P .

or

[entity

pliance by , OF any ind|
acting on behelf of or at the direction of Contractor, of the Safety Law, or safety citation, regardless of any slleged fault of Owner. Contractor shall
provide Owner with written verification of compliance with Hazard Communication Standerd, 29 C.F.R. §1526.59 ¢t seq., and, if required by law,

pmidnwrimnnnlieeu»merofﬂleoonmpemnmvr ible for Contractor’s safety compl

7.3 Huzardous Materials. Contractor shall not permit any Hazardous Substances, defined below, to be brought onto or stored at any jgb site
or used in the construction of the Work, except for commonly used construction materials, provided however, that all such material shall be handled in
full compliance with all laws, ordinances and regulations, All notices required to be given with respect to such products shall be given by Contfactor.

Contmtorshallnotmlonseordlspose.norallowmymherpmanuuelenseor", of Hazardous Sub oF waste at any job site or into thy

e soif,

drains, surface or ground water, or air. “Hazardous Substance” means any substance or material which any state, federa! or local governmental authority

determines or designates as capable of posing 2 risk of injury to health, safety, property or the environment,

7.4 No Alcohol or Drugs. C shall prohibit and the or use of alcohol or drugs by its employees, agents,

or supp at a job location, or perfc of the \-\v'orl:r by any pets;n under the influence of alcohol or drugs. “Drugs” shall include
any substance, whether or not illegal, which upon exp i ion, inhalation, injection or by any other introduction, may impair one’s ability to

safely performn the Work.
8. CONTRACTOR’S WARRANTIES.

8.1 Agsinst Defective Work. For the longer of ten years or the period of any applicable statute of limitation or repose, Cany

ractor

unconditionally warrants to Owner, its parent, subsidiary or affiliate entities, or successors and assigns, that all Work shall conform to the specificptions

of this Agreement (including but not limited to the standards refe d in Subsection 6.1}, shall be frec from any defects or deficiencies in work ip
or materials, shail ply with the requi of all applicable governing anthoritics, laws, regulations and ordinances, shall meet or excesd the
FHA/VA mini y standards, and shall comply with the Home Owners® Warranty, defined below and its pplicable warranty dards (which

Contractor has read and understands). All Work mot conforming to these requirements shall be considerod (6 be defeciive. All ) shall be nelv and
of best quality within the scope of the Pricing Schedule and free from defects. Contractor shall be liable to make good or promptly repair all Wofk not

complying with the standards set forth in this Section at its own expense.

8.2 Home Owners Warranty. In addition to the warranty in Subsection 8.1, Contractor warrants that the Work shall remain free of defects

for the following warranty periods beginning on the earlier of the date of occupandy by, or transfer of title from Owner to, any initial home P

of

property subject to the Work: (i) for a period of ten (10) years all structural clements, including but not limited to roof framing members (raftefs and

v Beams,
duct work, refrigerant lines, steam and

trusses), floor framing members (joists and trusses), bearing walls, columns, lintels (other than lintels pporting
and foundation and footing systems; (ii) for a period of two (2) years all: (a) heating/ventilating/air conditioning
waler pipes, registers, and dampers, (b) plumbing pipes (supply and waste) and their fittings, as well as gas supply lines and venl pipes kg
within the home, and (c) clectrical wiring, electrical boxes and connections up to the public utility tions, instatled by C and (jii) al
clements for a perind of one (1) year but in no event shall a warranty period or coverage for the system, element or other portion of the Work be lesy
the applicable warranty period or coverage for such system, element, or other portion of the Work under (a) any Y y or {b)

), girdess, load-bearing

pcated
other

. s than

y program from any resid; y pany for the residential y policy to be provided by Owner to any Homeowner, includil
not limited {0 the Residential W ly Corporation Program (a “Home Owners® Warranty™). Owner shall use its best efforts to provide Contracioy
notice of any warranty period under any Home Owners Warranty that is longer than the warranty periods stated abave; provided, however, failure
that notice will not affect the extension of the warranty period to the applicable warranty period under the Home Owners Warranty.

8.3 Repair by Owner Does Not Waive Warranty. The performance/fulfillment of any warranty tepair responsibilities by Owmer gr any
i ions h der, nor shall it affect Oymer’s

other third party will not affect, minimize, or in any way obviate Contractor's warranty or ind ty obligatio
right to require Contractor to perform warranty services thereafter.

8.4 Transfer of Manufacturers Warrandes, Contractor shall furnish, transfer and agsign all warranties, relevant product informatiol
guarentees by manufacturers on components of the Wosk, incl ding any appli o cquif , and shall furnish all centificates required by any
parties such as any municipality, the VA, or the FHA. These warranties, guarantees, and certificates are in addition to all other warranties or oblig
of Contractor provided by law or otherwise and shall ot limit or reduce any applicabie statutes of limitation.

INITIALS: OWNER ﬂ coNTRACTOR /MA—
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8.5 Transfer of Title and Ownership 1o Work and Other D ats. C and hereby transfers title to all Work, inclyding,
but not limited to all matetials, products, samples, as-built drawings and shop drawings, to Owner, ither upon incorporation in the ion of upon
receipt of payment by Contractor, whichever ocours first, free and clear of all liens, claims, security interests or encumbrances. To the extent subject to
copyright law, all Work shall be considered a “work made for hire. Upon request of Owner, Contra shall also provide any other d
necessary to transfer any and all ownership rights to the Work, including, but not limited to any copyright rights, to Qwner.

9. LIENS AND RETAINAGE.

9.1 Contractor’s Lien Waiver. TO THE EXTENT PERMITTED BY LAW, CONTRACTOR, FOR ITSELF, ITS EMPLOYEES,
SUBCONTRACTORS AND SUPPLIERS, HEREBY WAIVES ITS STATUTORY, CONSTITUTIONAL AND COMMON LAW RIGHTS TO
ASSERT LIENS OR SIMILAR CLAIMS AGAINST OWNER OR ITS PROPERTY.

9.2 Retainage. At afl times during the perf of this Agl and for thirty (30) days aficrwards, Owner shall be entitted to hold, for
all Work in progress, the greater of ten percent (10%) or any allowabl i and any y suims in rd with the laws of the state in Wwhich
the Work is located. |

9.3 Lien Clafin Indemnity, If any liens, affidavits of claim, stop payment notices, or lis pendens arising out of the Work are filed or pravided
to Owaer, Contractor agrees that Owner shall be entitled to withhold all further pay to C until C causes such liens, aﬂ'»dai'its of
claim, stop payment notices, or lis peadens to be removed and released of record. In addition to its obligations under Section 10 of this Agrea
Contractor shall, to the fullest extent permitted by law, INDEMNIFY, DEFEND, and HOLD OWNER HARMLESS from any loss, expense, including
legal fees and disbursements, damage or injury caused or ioned, directly or indirectly, by any such liens, affidavits of claim, stop payment nétices,
or lis pendens, and further agrees immiediately upon Owners™ request to: (i) procure a bond to indemnify Owner and any purchaser of property includi g
the Work, in an amount sufficient to discharge any and all Liens, affidavits of claim, stop payment notices, or lis pendens, or (ij) pay to Owner all mpnics,
including any additional amount necessary to cover all attorneys’ fees, expenses and court costs paid by Owner or any home purchaser in discharging the
Liens, affidavits of claim, stop payment notices, or lis pendens whichever remedy Qumer elects in its sole and absolute discreti provisions ¢f this
paragraph shall be in addition to any rights Owner may have under applicable law with respect to such liens, affidavits of claim, stop payment notiges, or
lis pendens.

10. CONTRACTOR'S INDEMNITY.

10.1 GENERALLY. TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL PROTECT, DEFEND,
INDEMNIFY, AND HOLD OWNER AND OWNER'S PARENT CORPORATION, SUBSIDIARIES, AFFILIATES, SUCCESSORS AND
ASSIGNS, AND EACH OF THESE ENTITIES' RESPECTIVE OFFICERS, DIRECTORS, PARTNERS, EMPLOYEES, AGENTS AND
INSURERS (INDIVIDUALLY OR COLLECTIVELY “INDEMNITEE"), FREE AND HARMLESS FROM AND AGAINST ANY AND ALL
CLAIMS, DEMANDS, LAWSUITS OR OTHER LITIGATION, ACTIONS, CAUSES OF ACTION, OR OTHER LIABILITIES, OF EVERY
KIND AND CHARACTER (INCLUDING ALL COSTS THEREOF, ATTORNEYS' FEES AND INTEREST), WHETHER ASSERTED BY A
PURCHASER OR OWNER, CONTRACTOR, OR ANY THIRD PARTY (INCLUDING BUT NOT LIMITED TO PERSONNEL FURNISHED
BY CONTRACTOR, TS SUPPLIERS AND SUBCONTRACTORS OF ANY TIER), ON ACCOUNT OF BODILY OR PERSONAL INJURY,
DEATH, OR DAMAGE TO OR LOSS OF TANGIBLE OR INTANGIBLE PROPERTY INCLUDING THE LOSS OF USE THEREQF IN
ANY WAY OCCURRING, INCIDENT TQ, ARISING OUT OF, OR IN CONNECTION WITH: (1) A BREACH OF ANY WARRANTIES,
REPRESENTATIONS, COVENANTS, OR OTHER OBLIGATIONS OF CONTRACTOR SET FORTH IN THIS AGREEMENT; (2)| THE
WORK, AS DEFINED IN SECTION 1, INCLUDING BUT NOT LIMITED TO WORK PERFORMED OR TO BE PERFORMED OR
MATERIAL SUPPLIED BY CONTRACTOR OR BY CONTRACTOR’S AGENTS OR EMPLOYEES, OR BY ITS SUPPLIERS OR
SUBCONTRACTORS OF ANY TIER, OR THEIR RESPECTIVE AGENTS OR EMPLOYEES; (3) ANY NEGLIGENT OR INTENTIONAL
ACT OR OMISSION OF CONTRACTOR OR ANY OF CONTRACTOR'S EMPLOYEES, PERSONNEL, AGENTS, SUPPLIER OR
SUBCONTRACTORS, REGARDLESS OF WHETHER CAUSED IN PART BY INDEMNITEE; OR (4) ANY NEGLIGENT OR
INTENTIONAL ACT OR OMISSION OF INDEMNITEE RELATED IN ANY WAY TO THE WORK. CONTRACTOR'S DUTY TO
DEFEND IS A SEPARATE, DISTINCT, AND INDEPENDENT OBLIGATION FROM ITS DUTY TO INDEMNIFY AND IS TRIGG
IMMEDIATELY WHEN ANY CLAIM, DEMAND, OR OTHER ASSERTION OF LIABILITY IS MADE AGAINST INDEMNITEE CH
POTENTIALLY OR ARGUABLY IS SUBJECT TO CONTRACTOR'S DUTY TO INDEMNIFY, REGARDLESS OF CONTRACTOR’S
ULTIMATE LIABILITY FOR INDEMNITY. CONTRACTOR MUST DEFEND INDEMNITEE EVEN WHERE THE ALLEGATJONS
AGAINST INDEMNITEE ARE AMBIGUOUS OR INCOMPLETE WITH RESPECT TO THE ISSUE OF CONTRACTOR’S DUTY TO
INDEMNIFY. ONCE THE DUTY TO DEFEND IS TRIGGERED, CONTRACTOR IS OBLIGATED TO DEFEND THE ENTIRE ACTION,
LAWSUIT, ARBITRATION, OR OTHER LITIGATION, INCLUDING ANY CLAIMS THEREIN