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Good afternoon,

Please find attached for filing with this Court the notice of appeal, motion to hold the appeal
in abeyance, and proof of service of the same in the above-referenced case.

The $250 filing fee for the notice of appeal and $50 filing fee for the motion will be mailed to
the Court.

Adam Ruffin
Ruffin Law Firm, LLC
https://ruffinappeals.com

adam@ruffinappeals.com
(803) 470-5629
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas

Jean Hoefer Toal, Circuit Court Judge

Common Pleas No. 2023-CP-40-04072

Michael L. Perry and Lonnie L. Long, Plaintiffs/Respondents,
V.

American International Industries; Atlas Turner Inc.; Avon
Products, Inc.; Barretts Minerals Inc.; BlockDrug Company, Inc.;
Brenntag North America, Inc.; Brenntag Specialties, LLC; Bristol-
Myers Squibb Company; Buy-Low General Merchandise, Inc.;
C&S Wholesale Grocers, LLC ; Calvin Klein Inc.; Chanel Inc.;
Charles B. Chrystal Company, Inc.; Chattem, Inc.; Colgate-
Palmolive Company; Color Techniques, Inc.; Cosmetic
Specialties, Inc.; Coty Inc.; CVS Health Corporation; CVS
Pharmacy, Inc.; EDC Drug Stores, Inc.; Estee Lauder Inc.; Estee
Lauder International, Inc.; The Estee Lauder Companies Inc.; Food
Lion, LLC; Genuine Parts Company ; Glamour Industries Co.;
Himmel Management Co. LLC; Himmel Media LLC; Honeywell
International, Inc.; Idelle Labs, Ltd.; IMI Fabi (Diana) LLC; IMI
Fabi (USA) Inc.; IMI Fabi, LLC; Janssen Pharmaceuticals, Inc.;
Johnson & Johnson; Johnson & Johnson Holdco (NA) Inc.;
Kenvue Inc.; L’Oreal USA, Inc.; L’Oreal USA Products, Inc.; LLT
Management LLC; Long’s Drugstores of South Carolina, Inc.; LTL
Management LLC; Minerals Technologies Inc.; The Neslemur
Company; Piggly Wiggly, LLC; Pneumo Abex LLC; Presperse
Corporation; The Procter & Gamble Company; PTI Royston, LLC;
PTI Union LLC; Ralph Lauren Corporation ; Rite Aid of South
Carolina, Inc.; Shulton, Inc.; Specialty Minerals Inc.; Sumitomo
Corporation of Americas; Union Carbide Corporation; Vi-Jon,
LLC; Walgreen Co.; Walmart InC. .......c.cooovveeviieniiieeiieeie e

Of which American International Industries isthe.......cccceeeeveennn...

Defendants

Appellant.





NOTICE OF APPEAL

American International Industries (A-I-I) appeals from the jury verdict rendered against it
on August 15, 2024, and the entry of judgment by the trial court on August 19, 2024, along with
the following orders: Order granting default against A-I-I filed on October 3, 2023; Order denying
A-I-I’s motion to lift default filed on November 2, 2023; Order granting Plaintiffs’ motion for
protective order from A-I-I’s expert discovery filed on May 29, 2024; and the trial court’s denial
of A-I-I’s motion to stay pending consideration of its writ of certiorari to the Supreme Court of
South Carolina filed on July 29, 2024. A-I-I requests leave to amend this notice pending the

resolution of post-trial motions addressed in A-I-I’s contemporaneously-filed motion to hold in

=

/Adam Sinclar Ruffin
SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruffinappeals.com

abeyance. The verdict form, judgment, and orders are attached.

Stephanie G. Flynn

Fox Rothschild

SC Bar No. 16653

2 West Washington Street, Suite 1100
Greenville, SC 29601

(864) 751-7607
sgflynn@foxrothschild.com

Attorneys for American International Industries

Other Counsel of Record:

Kassel McVey





Theile B. McVey
Jamie Rutkoski

PO Box 1476
Columbia, SC 29202
(803) 256-4242

Dean Omar Branham Shirley

Rachel A. Gross

Benjamin H. Adams

Jonathan A. George

302 North Market Street, Suite 300
Dallas, TX 75202

(214) 722-5990

Attorneys for Respondents





EXHIBIT A





STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

MICHAEL L. PERRY and
LONNIE L. LONG,

Plaintiffs,
V.

AMERICAN INTERNATIONAL
INDUSTRIES, et al.

Defendants.

N N N

N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
C/A NO. 2023-CP-40-04072

In Re:

Asbestos Personal Injury Litigation
Coordinated Docket

ORDER GRANTING DEFAULT
AGAINST AMERICAN
INTERNATIONAL INDUSTRIES

This matter comes before the Court by way of Plaintiffs’ Motion for Default Judgment as

to American International Industries pursuant to Rule 55 of the South Carolina Rules of Civil

Procedure. The Complaint alleged injury relating to asbestos exposure to Michael L. Perry by

American International Industries.

A sworn affidavit by counsel for Plaintiffs indicate Plaintiffs properly served Defendant

American International Industries through its authorized representative Terri Cooper at 2220

Gaspar Avenue, Los Angeles, California, 90040, by personal process service on August 9, 2023.

No answer has been filed by American International Industries as of September 25, 2023.

| THEREFORE FIND AND CONCLUDE:

1. That Defendant American International Industries failed to timely answer the

Complaint that was properly served on August 9, 2023.

2. The Plaintiffs are entitled to a default judgment against American International

Industries.
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3. That a damages hearing will be scheduled upon request by Plaintiffs’ counsel and
Plaintiff’s counsel shall provide notice of the hearing to American International
Industries pursuant to Rule 55(b)(2).
AND IT SO ORDERED.

[JUDGE’S SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Entry of Default

So Ordered

Jean H. Toa

Electronically signed on 2023-10-03 11:45:04 page 3 of 3

2¢,0v007dD€202#3aASVD - SYIT1d NOWINOD - ANVTHOIY - INd 62:¢T €0 190 €¢20¢ - d311d ATIVIOINOYLO3 13





EXHIBIT B





STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL L. PERRY and ) C/A NO. 2023-CP-40-04072
LONNIE L. LONG, )
) In Re:
Plaintiffs, ) Asbestos Personal Injury Litigation
)  Coordinated Docket
V. )
)
AMERICAN INTERNATIONAL )
INDUSTRIES, et al. )
)
Defendants. )

ORDER DENYING AII/CLUBMAN’S MOTION TO LIFT DEFAULT

Michael Perry (“Perry” or “Plaintiff”) filed this lawsuit on August 4, 2023. On August 10,
2023, service was obtained on American International Industries (“All”) at 2220 Gaspar Avenue,
Los Angeles, CA 90040 by serving AIl’s Executive Vice President, Terri Cooper. An affidavit of
good service was signed and returned by the process server.

All’s answer was due on September 11, 2023. AIl did not file an answer or an appearance
in the case, nor had Al reached out to Plaintiffs’ counsel seeking an extension to answer. Several
other Defendants had requested such an extension and each and every time the request was granted.

On September 26, 2023, Plaintiffs filed the instant Motion for Default as a result of AIl’s
failure to answer the complaint. On September 29, 2023, All filed an answer to Plaintiffs’ Original

Complaint that was served on August 10, 2023.
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On October 10, 2023, two weeks following the filing of the Default Motion, All filed a
Motion to Lift Default. In its motion AIl contends, among other things®, that “Plaintiffs served an
individual who was not authorized to accept service.” The Court disagrees.

APPLICABLE LAW

South Carolina Rule of Civil Procedure 4(d)(3) provides that service shall be made

Upon a corporation or upon a partnership or other unincorporated association which

is subject to suit under a common name, by delivering a copy of the summons and

complaint to an officer, a managing or general agent or to any other

agent authorized by appointment or by law to receive service of process and if the

agent is one authorized by statute to receive service and the statute so requires, by

also mailing a copy to the defendant.

SCRCP 4(d)(3). As set forth above, Terri Cooper is the Executive Vice President of AIl. Rule 4
provides that a summons and complaint served on a corporate officer is valid. Thus, AIl’s
complaint about valid service necessarily fails. Moreover, All has previously accepted service via
service at the exact same address in a Connecticut matter in which they have answered and are
defending.

The decision about whether to set aside a default is within the sound discretion of the trial
judge. Richardsonv. P.V.,383 S.C. 610 (2006). AII contends that Terri Cooper was not authorized
to accept service for All arguing that because she was not listed as an officer of All at the California
Secretary of State’s office, Ms. Cooper is not really an officer. Of course, SCRCP 4(d)(3) does

not mandate that an officer be identified at a government office. Clearly, an Executive Vice

President is an officer of the corporation.

! The other contentions made via affidavit in the first Motion to Lift Default focus on attacking plaintiff’s counsel for
All’s failure to answer the complaint. A supplemental motion to lift default and the accompanying affidavits
materially change the allegations made by AIl. Al concedes that any complaints they had about plaintiffs’ counsel
conduct occurred after the company was already in default. Plaintiffs’ counsel vigorously disputes those allegations.
Because I find the issues raised in the affidavits occurred after the default was already in place, I do not consider, in
any way, the affidavits submitted by All.
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In Richardson, the South Carolina Supreme Court wrote that: “apparent authority is when
... the principal holds the agent out as possessing such authority.” Id. at 615. Thus, even if All
did not expressly authorize Cooper to accept service, by virtue of Cooper’s title, All provided all
the apparent authority Cooper needed to accept service under the South Carolina rules.

Next, as AlIl acknowledges in its motion, its national lawyers received the complaint and
turned the complaint over to AIl’s insurer prior to the time to answer. Yet no one sought an
extension to answer until after the Plaintiffs sought default. These two facts clearly demonstrate
that AIl had notice that the complaint had been served and that an answer would be due. “In South
Carolina, negligence on the part of an attorney is imputable to the client and will not be the basis
for finding good cause to set aside entry of default.” Limehouse v. Hulsey, 397 S.C. 49 (Ct. App.
2010). The Limehouse court went on to find “that negligence on the part of an insurance company
or attorney will be imputed to a defaulting litigant and negligence does not constitute good cause
to relieve an appellant from entry of default.” Id. at 72.

As All notes in on pages 4-5 of their Amended Motion to Lift Default:

The decision to set aside an entry of default judgment lies within the sound

discretion of the trial judge. Robertsonv. S. Fin. Of S.C., Inc.,365 S.C. 6,9 (2005).

The standard for granting relief from an entry of default under Rule 55(c) is

merely “good cause.” Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465

(Ct.App. 1989). “This standard requires a party seeking relief from an entry of

default under Rule 55(¢) to provide an explanation for default and give reasons

why vacation of the default entry would serve the interests of justice.” Sundown

Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607 (2009) Thereafter, “once

a party has put forth a satisfactory explanation for the default, the trial court must

also consider: (1) the timing of the motion for relief; (2) whether the defendant

has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief

is granted.” Id. at 607-608).

Here, AIl has not put forth a satisfactory explanation for the default. Terri Cooper was an

officer of the company and therefore was an appropriate person to serve under SCRCP 4(d)(3).

AII admits that the Complaint was given to its national counsel the day after service. All further

3of4

2¢,0v007dD€202#3ASVI - SYI1d NOWINOD - ANVTHOIA - INd 8€:€ ¢0 AON €20¢ - d31Id AT1VIINOHLD3 13





admits that the Complaint was then passed on to the Insurer. AIl gives no reason, much less a
satisfactory explanation for the default. Therefore, the Court does not need to reach the Wham
factors.

CONCLUSION

Plaintiffs indisputably served AIl’s corporate officer. Even if she did not possess actual
authority, her title alone confers apparent authority. Rule 4 further confirms that service on Cooper

was proper. Therefore, the Court DENIES AII’s Motion to Lift Default.

IT IS SO ORDERED.

[JUDGE’S E-SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Other

So Ordered

Jean H. Toa

Electronically signed on 2023-11-02 15:35:12 page 5 of 5
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EXHIBIT C





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL L. PERRY and ) C/A NO. 2023-CP-40-04072
LONNIE L. LONG, )
) In Re:
Plaintiffs, ) Asbestos Personal Injury Litigation
) Coordinated Docket
V. )
)
AMERICAN INTERNATIONAL )
INDUSTRIES, et al., )
)
Defendants. )

ORDER GRANTING PLAINTIFFS’MOTION FOR PROTECTIVE ORDER FROM
AMERICAN INTERNATIONAL INDUSTRIES’ EXPERT DISCOVERY

On May 22, 2023, Plaintiffs moved before this Court for a protective order to prohibit
Defendant American International Industries from participating in any expert and liability
discovery in this case. See Pls’ Mot. for Protective Order. The Court, because it previously issued
an Order Granting Default Against American International Industries (“AIl” or “Defendant™) on
October 3, 20231, agreed to limit any discovery to damages. As such, the only issue in this case in
which Defendant American International Industries may participate in is the issue of damages.
The Court instructed the Plaintiffs to draft an order reflecting the Court’s ruling and in addition,
allowed any comments and responses by Defendant All before entering its Order. Defendant All
submitted its Response in Opposition to Plaintiffs’ Motion for Protective Order and Proposed
Order Granting Plaintiffs’ Motion for Protective Order on May 24, 2023 (“Defendant’s Response
in Opposition”). For the following reasons, the Court grants Plaintiffs’ Motion for Protective

Order for the in-default Defendant All.

1 The Court issued its Order Denying All’s Motion to Lift Default on November 2, 2024. Defendant All did not
move this Court for reconsidersation of its Order.
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All is in default in the above-entitled matter. This Court has already heard oral argument
on the issue of default and already issued a ruling. See Order Denying AII/Clubman’s Mot. to Lift
Default, Nov. 2, 2023. Despite this Court’s ruling, Defendant persists in attempting to litigate this
action as if it were not in default. In just the past weeks, Defendant has both issued a subpoena to
Mr. Perry’s employer over Plaintiffs’ objection, has tendered an expert for deposition, and
indicated that it intends to file a motion to compel discovery regarding Plaintiffs’ identification of
Clubman products and related issues.

Defendant has put forth a novel theory that it is an “active defendant” in the above
captioned case because Plaintiffs filed an amended complaint adding defendants to the case.
Specifically, Defendant argues All’s default was cured by its timely answer to Plaintiffs’ First
Amended Complaint and Second Amended Complaint because the first Complaint is moot and
inoperative. See Def.’s Resp. in Opp’n, 4. Defendant’s argument that answering an amended
complaint, which did not change any of the allegations or causes of action against them, defeats
the default is unavailing. Plaintiffs’ amended complaint simply added additional defendants to the
case. It did not change the claims, substantive or otherwise, against All in any way. Defendant
has gone beyond the issues of damages and Defendant has failed to timely contest the default and
failed to timely file any motion seeking further relief. Defendant has thereby forfeited its own
Motion for Protective Order since it is in default. The Court also denies adopting cited federal
authority for the proposition that an amended complaint moots a prior entry of default as argued
by All. See Def.’s Resp. in Opp’n, 9. This matter is controlled by South Carolina statues and rules
regarding default in South Carolina.

SCRCP 5(a) provides: “No service need be made on parties in default for failure to appear,

except that pleadings asserting new or additional claims for relief against them shall be served
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upon them in the manner provided for serving summons in Rule 4, and notice of any trial or hearing
on unliquidated damages shall also be given to parties in default.” Importantly, the substantive
claims against Defendant have never been amended since Plaintiffs’ Original Complaint—the one
for which it is in default. In fact, Plaintiffs’ complaint has only been amended to add new
defendants. The claims against Defendant remain the same since the very inception of this lawsuit.

The decision whether to set aside an entry of default or a default judgment lies solely within
the sound discretion of the trial judge.” Sundown Operating Co., v. Intedge Indus., 383 S.C. 601,
606, 681 S.E.2d 885, 888 (2009). “The trial court’s decision will not be disturbed on appeal absent
a clear showing of an abuse of that discretion.” 1d. Defendant has filed no motion pursuant to
SCRCP 55(c) seeking relief from this Court to lift the default. Defendant filed such a motion at
the beginning of this case, which was denied.

Therefore, Defendant’s participation in this case is limited to that of damages only.
Defendant is prohibited from attempting to cross-examine the Plaintiffs’ experts on liability issues
such as asbestos content of its products, testing, and talc content. Further, Defendant is prohibited
from any discovery that is unrelated to damages.

IT IS SO ORDERED.

[JUDGE’S SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Protective Order

So Ordered

Jean H. Toa

Electronically signed on 2024-05-29 11:20:07 page 4 of 4
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EXHIBIT D





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL
CIRCUIT
_________________________ %
MICHAEL L. PERRY and :
LONNIE L LONG, : C/A No.
Plaintiff(s), : 2023-CP-40-04072
AVAS)

AMERICAN INTERNATIONAL
INDUSTRIES, et al.,

Defendant (s) .

Pre-Trial Hearing

BEFORE: HONORABLE JEAN H. TOAL

LOCATION: Richland County Judicial Center
1701 Main Street
Columbia, South Carolina 29201

DATE TAKEN: Tuesday, July 30, 2024
TIME BEGAN: 11:07 a.m.
TIME ENDED: 5:39 p.m.

REPORTED BY: Corinne J. Blair,
Certified Real-Time Reporter
Certified Court Reporter
Registered Professional Reporter
Certified Live-Note Reporter

EveryWord, Inc.
P.O. Box 1459
Columbia, South Carolina 29202
803-212-0012





APPEARANCES:
On behalf of the Plaintiffs:
RACHEL A. GROSS, ESQUIRE
E-MAIL: rgross@dobslegal.com
DEAN OMAR BRANHAM SHIRLEY, LLP
BENJAMIN H. ADAMS, ESQUIRE
E-MAIL: Dbadams@dobslegal.com
DEAN OMAR BRANHAM SHIRLEY, LLP
302 North Market Street, Suite 300
Dallas, Texas 75202

(214) 722-5990

THEILE B. McVEY, ESQUIRE
E-MAIL: tmcveylkassellaw.com
KASSEL McVEY, Attorneys at Law
1330 Laurel Street
P.O. Box 1476
Columbia, South Carolina 29202-1476

(803) 256-4242





On Behalf of Johnson & Johnson; LTL Management, LLC;

J&J Holdco (NA), Inc.; Janssen Pharmaceuticals, Inc.;

and Kenvue, Inc.:

MITCH BROWN, ESQUIRE

E-MAIL: mitchell.brown@nelsonmullins.com

MATTHEW BOGAN, ESQUIRE

E-MATIL: matthew.bogan@nelsonmullins.com
NELSON MULLINS RILEY & SCARBOROUGH, LLP
Meridian
1320 Main Street, 17th Floor
Columbia, South Carolina 29201

(800) 237-2000

KIM BUENO, ESQUIRE
E-MAIL: kim.bueno@butlersnow.com
CHRISTOPHER R. COWAN, ESQUIRE
E-MAIL: chris.cowan@butlersnow.com
AMY M. PEPKE, ESQUIRE
E-MATL: amy .pepke@butlersnow.com
BUTLER SNOW
1400 Lavaca Street, Suite 1000
Austin, Texas 78701

(737) 802-1820
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On behalf of Vi-Jon:
KURT ROZELSKY, ESOQ.
SPENCER FANE
27 Cleveland Street, Suite 201
Greensviille, South Carolina 29601
KURT ROZELSKY, ESOQ.

(864) 695-5200

STEPHEN J. McCONNEL, ESQUIRE
E-MAIL: smconnell@reedsmith.com
MELISSA GEIST, ESQUIRE
E-MAIL: mgeist@reedsmith.com
REED SMITH, L.L.P.
Three Logan Square
1717 Arch Street, Suite 3100
Philadelphia, PA 19103

(215) 851-8121

On behalf of Long's Drug Stores of South Carolina:
DANIEL ADDISON, ESO.
E-MAIL: daddison@hallboothsmith.com
HALL BOOTH SMITH, P.C.
11215 N. Community House Road
Charlotte, North Carolina 28277

(980) 859-0380





On behalf of American International Industries:

STEPHANIE G. FLYNN, ESQUIRE

E-MAIL: sgflynn@foxrothschild.com

FOX ROTHSCHILD

2 W. Washington Street, Suite 1100

Greenville, SC 29601

(864) 751-7607
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1 understand a cert, when I haven't ruled on a ——
2 or I have a default hearing. But be that as it
3 may, I was trying to sort through all of that.
4 But you will be here?
5 MS. FLYNN: Yes, Your Honor. We will
6 definitely be here. We also filed joinders —-
7 THE COURT: Yes. Please let the record
8 reflect that you have joined in all of the
9 motions that any of the defense had, and the
10 rulings you have accepted to just as your
11 counterparts at the defense table has. So your
12 situation will be totally covered, Ms. Flynn.
13 If I need to craft a special order to that, I
14 will. We'll make sure you're protected about
15 all that.
16 MS. FLYNN: In terms of a motion to stay,
17 I assume that that is denied, right?
18 THE COURT: Yes, ma'am. I'll get Eva to
19 search it out. I haven't seen it, but --
20 MS. FLYNN: I do have copies with me.
21 THE COURT: That would be helpful.
22 MS. McVEY: And, Your Honor, I just -- for
23 the record, I'm objecting to the joint Clubman
24 or AAT joining any motions.
25 THE COURT: Oh, okay. I understand. All
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MS. FLYNN: In terms of a motion to stay,

I assume that that is denied, right?

THE COURT: Yes, ma'am. I'll get Eva to
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CERTIFICATE
STATE OF NORTH CAROLINA )

COUNTY OF GUILFORD )

I, Corinne J. Blair, Certified Real-Time
Reporter, Certified Court Reporter, Registered
Professional Reporter, and Certified LiveNote
Reporter, certify that the foregoing transcript of the
proceedings taken at the July 29th, 2024 session of
Richmond County Superior Court is a true and accurate
transcript of said proceedings recorded by me, is
contained in one volume, and was transcribed by me.

I further certify that I am not a relative,
employee, attorney or counsel of any of the parties;
nor financially interested in the outcome of this

action.

This 31st day of July, 2024.

Corinne J. Blair, CRR, CCR, RPR, CLR
Certified Real-Time Reporter
Certified Court Reporter

Registered Professional Reporter
Certified LiveNote Reporter
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EXHIBIT E





(STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
Michael L Perry and Lonnie L Long, ) C/A No. 2023-CP-40-04072
)
)
Plaintiffs, )
v. ) VERDICT FORM R
) - B
) =
Johnson & Johnson and American ) G
International Industries et al, =
)
Defendants. ) =
) > 2
N~
VERDICT FORM 2 <
NEGLIGENCE

We, the jury, find that Defendant the Johnson & Johnson entities were negligent, and its
negligence was a proximate cause of Plaintiff Michael Perry’s injuries:

'/ch

No

——

We, the jury, find that Defendant American International Industries (AII), was negligent, and
its negligence was a proximate cause of Plaintiff Michael Perry’s injuries:

vV Yes

No

STRICT LIABILITY

We, the jury, find that Defendant the Johnson & Johnson entities are strictly liable for selling
defcye products that was a proximate cause of Plaintiff Michael Perry’s injuries:

Yes

No
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4. We, the jury, find that Defendant American International Industries (AII) is strictly liable for
selling defective products that was a proximate cause of Plaintiff Michael Perry’s injuries:

vV Yes

No

FRAUDULENT MISREPRESENTATION

5. We, the jury, find that Defendant the Johnson & Johnson entities engaged in fraudulent
misrepresentation in selling its products and that fraudulent misrepresentation was a
proximate cause of Plaintiff Michael Perry’s injuries:

Yes

e

6. We, the jury, find that Defendant American International Industries (AI) engaged in
fraudulent misrepresentation in selling its products and that fraudulent misrepresentation was
a proximate cause of Plaintiff Michael Perry’s injuries:

vV  Yes

No

DAMAGES

7. If you answered “Yes” to any of Questions 1-6, please state the amount of actual damages
that have been proven by the greater weight of the evidence:

Michael Perry’s economic loss (past & future) $_2,800 L OOO

Michael Perry’s other damages (past & future) s_\9 _: 127,500

Lonnie Long’s loss of consortium damages (past & future) $ , W1 %; 190






WILLFUL, WANTON OR RECKLESS CONDUCT
If you answered “Yes” to Questions 1, 2, 5, or 6, please answer this question as to any

Defendant for which you answered “Yes.” We, the jury, find by clear and convincing
evidence that the conduct of the following Defendants was willful, wanton, or reckless:

Johnson & Johnson
Yes

——

No
American International Industries (AII)
vV Yes
No
Foreperson

Augu st 19,2024
Date V
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APPEAL FROM RICHLAND COUNTY

Court of Common Pleas

Jean Hoefer Toal, Circuit Court Judge

Common Pleas No. 2023-CP-40-04072

Michael L. Perry and Lonnie L. Long, Plaintiffs/Respondents,
V.

American International Industries; Atlas Turner Inc.; Avon
Products, Inc.; Barretts Minerals Inc.; BlockDrug Company, Inc.;
Brenntag North America, Inc.; Brenntag Specialties, LLC; Bristol-
Myers Squibb Company; Buy-Low General Merchandise, Inc.;
C&S Wholesale Grocers, LLC ; Calvin Klein Inc.; Chanel Inc.;
Charles B. Chrystal Company, Inc.; Chattem, Inc.; Colgate-
Palmolive Company; Color Techniques, Inc.; Cosmetic
Specialties, Inc.; Coty Inc.; CVS Health Corporation; CVS
Pharmacy, Inc.; EDC Drug Stores, Inc.; Estee Lauder Inc.; Estee
Lauder International, Inc.; The Estee Lauder Companies Inc.; Food
Lion, LLC; Genuine Parts Company ; Glamour Industries Co.;
Himmel Management Co. LLC; Himmel Media LLC; Honeywell
International, Inc.; Idelle Labs, Ltd.; IMI Fabi (Diana) LLC; IMI
Fabi (USA) Inc.; IMI Fabi, LLC; Janssen Pharmaceuticals, Inc.;
Johnson & Johnson; Johnson & Johnson Holdco (NA) Inc.;
Kenvue Inc.; L’Oreal USA, Inc.; L’Oreal USA Products, Inc.; LLT
Management LLC; Long’s Drugstores of South Carolina, Inc.; LTL
Management LLC; Minerals Technologies Inc.; The Neslemur
Company; Piggly Wiggly, LLC; Pneumo Abex LLC; Presperse
Corporation; The Procter & Gamble Company; PTI Royston, LLC;
PTI Union LLC; Ralph Lauren Corporation ; Rite Aid of South
Carolina, Inc.; Shulton, Inc.; Specialty Minerals Inc.; Sumitomo
Corporation of Americas; Union Carbide Corporation; Vi-Jon,
LLC; Walgreen Co.; Walmart InC. .......c.cooovveeviieniiieeiieeie e

Of which American International Industries isthe.......ccceeveeveennn....

Page 1 of 6

Defendants

Appellant.





MOTION TO HOLD APPEAL IN ABEYANCE

Appellant, American International Industries (A-I-I), respectfully requests this Court to
hold the filing deadlines for the initial brief of appellant and its designation of matter to be included
in the record on appeal in abeyance, pending resolution of post-trial motions that are still pending
with the trial court. A hearing on those motions is scheduled for September 24, 2024, and counsel
for A-I-I has already received transcripts from all other trial court proceedings. Absent this Court
granting A-I-I’s motion to hold this appeal in abeyance, its initial brief and designation of matter
are due on October 14, 2024. See Rules 208(a)(1) and 209(a), SCACR. The peculiar posture of
this case, however, requires A-I-I to file its notice of appeal prior to the resolution of its post-trial
motions filed pursuant to Rules 50(b), 59(a), 60(b), and 62 of the South Carolina Rules of Civil
Procedure.

Procedural Posture

Respondents, Michael Perry and Lonnie Long, filed their initial complaint on August 4,
2023. Assuming service was proper—which A-I-I has disputed throughout this litigation—A-I-I’s
answer was due by September 11, 2023. A-I-I struggled to secure local counsel and did not file its
answer until September 29, 2023. Three days earlier, on September 26, Respondents filed a motion
seeking entry of default against A-I-I. The trial judge granted Plaintiffs’ motion for entry of default
on October 3, 2023. (Ex. A, 10/3/23 Order). A-I-I remained an active participant in the litigation
and filed a motion to set aside default on October 10, 2023, and an amended motion to set aside
default on October 24, 2023.

The trial judge heard A-I-I’s motion to set aside default on October 25, 2023, and denied

the motion on November 2, 2023. (Ex. B, 11/2/23 Order). Respondents subsequently filed an
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amended complaint on November 30, 2023, which A-I-I timely answered on December 8, 2023.
Respondents then filed a second amended complaint on February 1, 2024, which A-I-I also timely
answered on February 16, 2024. Respondents did not move to strike either of A-I-I’s answers.

On May 22, 2024, Respondents filed a motion for a protective order in response to a
discovery request by A-I-I and argued that A-I-I was still in default as to the initial complaint. A-
I-I opposed on May 24, 2024. The trial judge granted Plaintiffs’ motion and limited A-I-I’s
participation to the issue of damages only. (Ex. C, 5/29/24 Order).

At the pre-trial hearing, the trial judge was unclear as to how to proceed with A-I-I in
default and made an oral ruling denying A-I-I’s Motion to Stay at the conclusion of the hearing
(Ex. D, relevant portions of pretrial hearing dated 7/29/24). Trial commenced on August 5, 2024,
with both A-I-I and Johnson & Johnson entities (J&J) as defendants. The trial judge instructed the
jury that A-I-I was in default and limited A-I-I’s participation at trial to the issue of damages.
Further, because of its default, the trial court determined that A-I-I’s liability for punitive damages
would be pre-marked on the verdict form. On August 15, 2024, the jury awarded $32,656,250 in
actual damages against A-I-I and J&J. (Ex. E, Final verdict). Additionally, the jury awarded
$760,000 in punitive damages against A-I-1. (/d.). The trial court entered its judgment on August
19, 2024.

A-I-I timely filed post-trial motions on August 26, 2024. Specifically, A-I-I filed a motion
pursuant to Rules 50(b) and 59(a) for judgment notwithstanding the verdict, new trial absolute,
and new trial nisi remittitur.

Because the trial court maintained that A-I-I was in default throughout trial, A-I-I
additionally filed motions pursuant to Rules 60(b) and 62 to set aside entry of the default judgment

and stay execution of the judgment. A-I-I also filed a motion for setoffs and production of
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settlement agreements. Respondents have until September 13, 2024, to respond to these post-trial
motions, and a hearing is scheduled for September 24, 2024.
Argument

Rule 203(b)(1) of the South Carolina Appellate Court Rules requires a notice of appeal to
be filed within thirty days “after receipt of written notice of entry of the order or judgment.”
However, this deadline is stayed by the timely filing of post-trial motions pursuant to Rules 50,
52, and 59. Conspicuously absent from Rule 203(b)(1), SCACR, are Rules 60 and 62, SCRCP,
meaning that the time for filing the notice of appeal is not stayed by the filing of those post-trial
motions.

Timely service of the notice of appeal is a jurisdictional prerequisite to appellate review by
this Court. See Rule 263(b), SCACR (“The time prescribed by these Rules for performing any act
except the time for serving the notice of appeal . . . may be extended”); Sadisco of Greenville, Inc.
v. Greenville Cty. Bd. of Zoning Appeals, 340 S.C. 57, 59, 530 S.E.2d 383, 384 (2000) (“service of
the Notice of Appeal is a jurisdictional requirement, and this Court has no authority to extend or
expand the time in which the Notice of Appeal must be served”).

Because of this Court’s decision in Coward Hund Constr. Co. v. Ball Corp., 336 S.C. 1,
518 S.E.2d 56 (Ct. App. 1999), A-I-I has served and filed its notice of appeal before the resolution
of its post-trial motions. Although the precise question presented in Coward was whether a
successive post-trial motion pursuant to Rule 59 of the South Carolina Rules of Civil Procedure
stayed the timelines for serving and filing the notice of appeal, this Court noted that, “[u]nlike
timely Rule 59 motions, Rule 60 motions do not have any tolling effect on the right to appeal from
the challenged judgment. Therefore, the time to appeal continues to run from the entry of the

judgement that the Rule 60(b) motion challenges.” Coward, 336 S.C. at 5-6, 518 S.E.2d at 59
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(quoting James W. Moore et al., Moore's Federal Practice (3d ed. 1999)); Otten v. Otten, 287 S.C.
166,337 S.E.2d 207 (1985) (holding that post-trial motions pursuant to Rule 60(a), SCRCP do not
toll the time for serving and filing the notice of appeal); Williams v. Condon, 347 S.C. 227, 251,
553 S.E.2d 496, 509 (Ct. App. 2001) (Shuler, J. dissenting) (“motions made pursuant to Rule 60,
SCRCP do not affect the finality of the judgment under attack and thus do not toll the time for
appeal”).

A-I-I filing its notice of appeal prior to resolution of the post-trial motions does not deprive
the trial court of jurisdiction to hear and rule on those motions. See Hudson v. Hudson, 290 S.C.
215, 349 S.E.2d 341 (1986) (holding that “the service and filing of a Notice of Appeal before the
filing of timely post-trial motions under Rule 59 by any party does not deprive the trial court of
jurisdiction to consider the motions™). The Supreme Court in Hudson clarified that, if a Rule 59
motion is filed simultaneously with, or subsequent to, the filing of a notice of appeal, the proper
course for the appellate court is to dismiss the appeal without prejudice and allow the subsequent
filing of a notice of appeal within ten days of the trial court’s order disposing of the post-trial
motion. Id. at 216, 349 S.E.2d at 341-42.

Although A-I-I has filed post-trial motions pursuant to Rules 50 and 59, SCRCP, the trial
judge has ruled and reiterated that A-I-I is in default. If the judgment entered on August 19, 2024,
is a default judgment, which is unclear because Respondents have yet to move for entry of default
judgment (but the court entered judgment against A-I-1 anyway), the post-trial motions pursuant
to Rules 60 and 62 do not stay the timeline for serving the notice of appeal and the notice of appeal
must be served by September 19, 2024. Otherwise, A-I-I’s right to appeal the outcome of those

motions could be barred. Although A-I-I has, at all times in this litigation, disputed the legitimacy
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of the trial judge’s entry of default, A-I-I has served and filed its notice of appeal prior to the
resolution of its post-trial motions in a good faith effort to preserve its access to this Court.
Conclusion

Based on the foregoing, A-I-I respectfully requests this Court grant its motion to hold the
timelines for filing its initial brief and designation of matter to be included in the record on appeal
in abeyance until the trial judge rules on all post-trial motions. That way, the issues presented in
this appeal, which are likely to include issues related to the disposition of the post-trial motions,

may be disposed of by this Court in a single appellate proceeding.

Respectfully submitted,

= e

Adam Sinckt Ruffin
Ruffin Law Firm

SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruftinappeals.com

Stephanie G. Flynn

Fox Rothschild

SC Bar No. 16653

2 West Washington Street, Suite 1100
Greenville, SC 29601

(864) 751-7607
sgflynn@foxrothschild.com

Attorneys for American International Industries
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PROOF OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, undersigned counsel hereby certifies that
a true copy of the notice of appeal and motion to hold appeal in abeyance in the above-referenced
case has been served upon Theile McVey and Jamie Rutkoski at the primary e-mail address listed
in the Attorney Information System (AIS) on September 13, 2024. Undersigned further certifies
that a copy of the notice of appeal in the above-referenced case was e-filed with the Richland

County Clerk of Court on September 13, 2024.

#Kdam Sinclair Ruffin

SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruftfinappeals.com

Attorney for American International Industries





From: efiledonotreply@sccourts.org

To: Flynn, Stephanie

Cc: Kolb, Karen

Subject: [EXT] Received Notice: Your filing, Re: 2023CP4004072 - (699) Special/Complex/Other - Appeal/Notice of Appeal

to Court of Appeals, was received

Date: Friday, September 13, 2024 3:54:32 PM

To: Stephanie G. Flynn sgflynn@foxrothschild.com

From: efiledonotreply@sccourts.org

Date: 2024-09-13 15:54:09.643

Subject: Your electronic filing, Re: 2023CP4004072 - (699) Special/Complex/Other
- Appeal/Notice of Appeal to Court of Appeals, was received by CIRCUIT
COURT.

Case Number:  2023CP4004072

Case Type: (699) Special/Complex/Other

Document Type: Appeal/Notice of Appeal to Court of Appeals

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
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From: efiledonotreply@sccourts.org

To: Flynn, Stephanie

Cc: Kolb, Karen

Subject: [EXT] Courtesy NEF RE: 2023CP4004072
Date: Friday, September 13, 2024 3:54:56 PM

Fadckxk IMPORTANT NOTICE - READ THIS INFORMATION %
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2023CP4004072

Official File Stamp: 09-13-2024 03:54:09 PM
Court: CIRCUIT COURT
Common Pleas
Richland

Michael L Perry , plaintiff, et al vs American International

Case Caption: Industries , defendant, et al
Document(s) Submitted: Appeal/Notice of Appeal to Court of Appeals

Filed by or on behalf of: Stephanie G. Flynn

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:
Todd Carlton Alley for Pti Union Llc

Kurt Matthew Rozelsky for Vi Jon Llc, Cosmetic Specialties Inc,
Chanel Inc

Richard Daniel Addison for Longs Drugstores Of South Carolina
Inc

Kelly Lynn Near for Brenntag Specialties Llc, Brenntag North
America Inc

Morgan Michaela Miller for Brenntag Specialties Llc, Brenntag
North America Inc

Charles William Branham, III for Michael L Perry et al

Casey Lee Austin for Brenntag Specialties Lic, Brenntag North
America Inc

George Lawrence Inabinet, Jr. for Brenntag Specialties Llc,
Brenntag North America Inc

Nicolas John Cherry for American International Industries
Allyson Rebecca Twilley for American International Industries
Stephanie G. Flynn for American International Industries
Jasmine Imani Whatley for Genuine Parts Company

Donald Jay Davis, Jr. for Block Drug Company Inc

R. Scott Wallinger, Jr. for Rite Aid Of South Carolina Inc, Edc



https://protect.checkpoint.com/v2/___mailto:efiledonotreply@sccourts.org___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6ZjQ0NjozZGU5ZmUwMmExZDFmMzM2MjJhOWJhNGI3OGEyMmJiNWVjOGIxZjJjN2Q4NDI2NmI1YjY2M2VjMGI0MGY5N2Y1OnA6VDpO

https://protect.checkpoint.com/v2/___mailto:sgflynn@foxrothschild.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6ODg2MzpmOTMyZTBhM2M1NTA3NGYyMDU0ZjAwNzQ1NjQwNDA1NTRiODFlMmE5Y2FkZWRhNmI4Y2YzNzUzZWYzZmFkNDFhOnA6VDpO

https://protect.checkpoint.com/v2/___mailto:KKolb@foxrothschild.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6MmEwYjpiNTQzZWQ4NzFjY2Q5ZDAyZTQ0N2RjMWYyNTc1M2Y1OTUzYjVjNDBkZWUyYWExODVkYzdhMmYzN2JhNzlkZjhhOnA6VDpO



Drug Stores Inc

Barbara J. Wagner for Rite Aid Of South Carolina Inc, Edc Drug
Stores Inc

Yancey Alford McLeod, I1I for Pneumo Abex Llc

Gregory Warren Rouse, II for Abex Corporation, Pneumo Abex
Llc

Taylor Joy Stewart for Genuine Parts Company

DeShawn Herman Mitchell for Vi Jon Llc

Peter George Siachos for Ralph Lauren Corporation, L Oreal
Usa Products Inc, L Oreal Usa Inc

Robert O. Meriwether for The Procter & Gamble Company,
Estee Lauder Companies Inc, Estee Lauder International Inc,
Shulton Inc, Estee Lauder Inc, Coty Inc, Bristol Myers Squibb
Company, Calvin Klein Inc, Idelle Labs Ltd

James Bruce Glenn for The Procter & Gamble Company, Estee
Lauder Companies Inc, Estee Lauder International Inc, Shulton
Inc, Estee Lauder Inc, Coty Inc, Bristol Myers Squibb Company,
Calvin Klein Inc, Idelle Labs Ltd

Jamie Rae Rutkoski for Michael L Perry et al

James H. Burns for Barretts Minerals Inc, Specialty Minerals
Inc, Minerals Technologies Inc, Honeywell International Inc

G. Mark Phillips for Barretts Minerals Inc, Specialty Minerals
Inc, Minerals Technologies Inc, Honeywell International Inc

Deirdre Shelton McCool for Barretts Minerals Inc, Specialty
Minerals Inc, Minerals Technologies Inc, Honeywell
International Inc

Matthew Douglas Patterson for Barretts Minerals Inc, Specialty
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Amelia Simonds Waring for Hawthorne Pharmacy Inc, Rite Aid





Of South Carolina Inc
David Christopher Humen for Michael L Perry et al

William Henry Kleindienst for Ralph Lauren Corporation, Color
Techniques Inc, Charles B Chrystal Company Inc, L Oreal Usa
Products Inc, L Oreal Usa Inc

A. Victor Rawl, Jr. for Color Techniques Inc, Charles B Chrystal
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Mary Elizabeth O'Neill for Imi Fabi Llc, Imi Fabi Usa Inc, Imi
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John D. Kassel for Michael L Perry et al

James H. Elliott, Jr. for Avon Products Inc
Cameron D Berthelsen for Avon Products Inc
James D. Gandy, III for Block Drug Company Inc
Robert Wilder Harte for Chattem Inc

Steven James Pugh for Chattem Inc

Theile Branham McVey for Michael L Perry et al

The following people have not been served electronically by the Court. Therefore, they
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Brenntag Specialties Inc
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Whittaker Clark & Daniels Inc
Block Drug Company Inc

The Gold Bond Sterilizing Powder Co
The Gold Bond Co

Nestle Le Mur Company

Clubman

Pinaud Inc

Barbara Alice Inc

Ed Pinaud Inc

Ed Pinaud

Robert O. Meriwether for The Procter & Gamble Company,
Shulton Inc

James Bruce Glenn for The Procter & Gamble Company,
Shulton Inc

Peter George Siachos for L Oreal Usa Inc
Neslemur Company

Procter & Gamble Company

Allied Signal Inc

Bendix Corporation

Johnson & Johnson Consumer Inc
Johnson & Johnson Consumer Inc
Johnson & Johnson Consumer Inc
American International Industries Inc
Atlas Turner Inc

Himmel Management Co Llc

C&S Wholesale Grocers Inc

Fleming Companies Inc

Himmel Media Llc

Piggly Wiggly Company





Nestle Le Mur Company
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Piggly Wiggly Company

Gold Bond Pharmaceutical Corporation
Martin Himmel Inc

Block Drug Company Inc

True Pharmacy

The Gold Bond Sterilizing Powder Company
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Shulton Inc
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Black Creek Corporation

Envi Diversified Inc
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From: Adam Ruffin

To: "tmcvey@kassellaw.com"; "jrutkoski@kassellaw.com"

Cc: Flynn, Stephanie

Subject: Perry v. A-I-I, Notice of Appeal, Motion to Hold in Abeyance, Proof of Service
Date: Friday, September 13, 2024 5:04:00 PM

Attachments: image001.png

Perry v. A-I-I, Notice of Appeal and Orders.pdf
Perry v. A-I-I, Motion to Hold in Abeyance.pdf
Perry v. A-I-I, POS of NOA and Motion to Hold in Abevance.pdf

Good afternoon Theile and Jamie,

On behalf of A-I-1, please find attached the notice of appeal, motion to hold appeal in
abeyance, and proof of service of the same that | will file with the Court of Appeals

momentarily.

Adam Ruffin
Ruffin Law Firm, LLC

https://ruffinappeals.com

adam@ruffinappeals.com
(803) 470-5629

RUFFIN LAW FIRM

APPELLATE LITIGATION




https://protect.checkpoint.com/v2/___mailto:adam@ruffinappeals.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6MTkxZjpmMDU3Y2QxODA4YTYwMWViODgyZmQ2MWZiNzdlOGY2ODkwNzczMDU3NDFiMzA4NmFjYmY3NDYxNzAyZGY1MGUzOnA6VDpO

https://protect.checkpoint.com/v2/___mailto:tmcvey@kassellaw.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6NzdjNTo2ODE3MTBmZDI1MTJjNTE1MjY0NWJjZjNjMTczYzAxMGRmODJlNDZmMzc1MzFmNzVkOTUxZTVkMGMzM2I0NTMzOnA6VDpO

https://protect.checkpoint.com/v2/___mailto:jrutkoski@kassellaw.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6MjZhMTo5M2VlODhkN2IwYzY4NmJjYWM1YTU0MDFjYWVlZDUzN2Y5ODA0YmFiMDhhNGE3MDAyNzU5NjgzOTMxOTU1NzA0OnA6VDpO

https://protect.checkpoint.com/v2/___mailto:sgflynn@foxrothschild.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6YTNjNzpiNjIwOGNlOTljNTAzYjVlYTg1ZDUxMjQ2ZmQyNmM3ZmNiODA0MGZhMWMzMTU5MWY5YjhmMzI0NTZkMTE4N2Y2OnA6VDpO

https://protect.checkpoint.com/v2/___https://ruffinappeals.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6MGMyYToxYjgwY2YyNGI2ZWEwMjlhZjI5Yzg3N2Q3NDY0YzBmNTdiY2U0ZjA5YzM5MzkxMzliM2U1MTU4ZDI2YWE2YjQyOnA6VDpO

https://protect.checkpoint.com/v2/___mailto:adam@ruffinappeals.com___.YzJ1OnNjanVkaWNpYWw6YzpvOmI2Y2U0MjJhMDIxN2NiMTZjOTBjOWJkOTA1MTI1MjJhOjY6MTkxZjpmMDU3Y2QxODA4YTYwMWViODgyZmQ2MWZiNzdlOGY2ODkwNzczMDU3NDFiMzA4NmFjYmY3NDYxNzAyZGY1MGUzOnA6VDpO



< RUFFIN LAW FIRM

== =| APPELLATE LITIGATION







THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas

Jean Hoefer Toal, Circuit Court Judge

Common Pleas No. 2023-CP-40-04072

Michael L. Perry and Lonnie L. Long, Plaintiffs/Respondents,
V.

American International Industries; Atlas Turner Inc.; Avon
Products, Inc.; Barretts Minerals Inc.; BlockDrug Company, Inc.;
Brenntag North America, Inc.; Brenntag Specialties, LLC; Bristol-
Myers Squibb Company; Buy-Low General Merchandise, Inc.;
C&S Wholesale Grocers, LLC ; Calvin Klein Inc.; Chanel Inc.;
Charles B. Chrystal Company, Inc.; Chattem, Inc.; Colgate-
Palmolive Company; Color Techniques, Inc.; Cosmetic
Specialties, Inc.; Coty Inc.; CVS Health Corporation; CVS
Pharmacy, Inc.; EDC Drug Stores, Inc.; Estee Lauder Inc.; Estee
Lauder International, Inc.; The Estee Lauder Companies Inc.; Food
Lion, LLC; Genuine Parts Company ; Glamour Industries Co.;
Himmel Management Co. LLC; Himmel Media LLC; Honeywell
International, Inc.; Idelle Labs, Ltd.; IMI Fabi (Diana) LLC; IMI
Fabi (USA) Inc.; IMI Fabi, LLC; Janssen Pharmaceuticals, Inc.;
Johnson & Johnson; Johnson & Johnson Holdco (NA) Inc.;
Kenvue Inc.; L’Oreal USA, Inc.; L’Oreal USA Products, Inc.; LLT
Management LLC; Long’s Drugstores of South Carolina, Inc.; LTL
Management LLC; Minerals Technologies Inc.; The Neslemur
Company; Piggly Wiggly, LLC; Pneumo Abex LLC; Presperse
Corporation; The Procter & Gamble Company; PTI Royston, LLC;
PTI Union LLC; Ralph Lauren Corporation ; Rite Aid of South
Carolina, Inc.; Shulton, Inc.; Specialty Minerals Inc.; Sumitomo
Corporation of Americas; Union Carbide Corporation; Vi-Jon,
LLC; Walgreen Co.; Walmart InC. .......c.cooovveeviieniiieeiieeie e

Of which American International Industries isthe.......cccceeeeveennn...

Defendants

Appellant.







NOTICE OF APPEAL

American International Industries (A-I-I) appeals from the jury verdict rendered against it
on August 15, 2024, and the entry of judgment by the trial court on August 19, 2024, along with
the following orders: Order granting default against A-I-I filed on October 3, 2023; Order denying
A-I-I’s motion to lift default filed on November 2, 2023; Order granting Plaintiffs’ motion for
protective order from A-I-I’s expert discovery filed on May 29, 2024; and the trial court’s denial
of A-I-I’s motion to stay pending consideration of its writ of certiorari to the Supreme Court of
South Carolina filed on July 29, 2024. A-I-I requests leave to amend this notice pending the

resolution of post-trial motions addressed in A-I-I’s contemporaneously-filed motion to hold in

=

/Adam Sinclar Ruffin
SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruffinappeals.com

abeyance. The verdict form, judgment, and orders are attached.

Stephanie G. Flynn

Fox Rothschild

SC Bar No. 16653

2 West Washington Street, Suite 1100
Greenville, SC 29601

(864) 751-7607
sgflynn@foxrothschild.com

Attorneys for American International Industries

Other Counsel of Record:

Kassel McVey







Theile B. McVey
Jamie Rutkoski

PO Box 1476
Columbia, SC 29202
(803) 256-4242

Dean Omar Branham Shirley

Rachel A. Gross

Benjamin H. Adams

Jonathan A. George

302 North Market Street, Suite 300
Dallas, TX 75202

(214) 722-5990

Attorneys for Respondents







EXHIBIT A







STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

MICHAEL L. PERRY and
LONNIE L. LONG,

Plaintiffs,
V.

AMERICAN INTERNATIONAL
INDUSTRIES, et al.

Defendants.

N N N

N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
C/A NO. 2023-CP-40-04072

In Re:

Asbestos Personal Injury Litigation
Coordinated Docket

ORDER GRANTING DEFAULT
AGAINST AMERICAN
INTERNATIONAL INDUSTRIES

This matter comes before the Court by way of Plaintiffs’ Motion for Default Judgment as

to American International Industries pursuant to Rule 55 of the South Carolina Rules of Civil

Procedure. The Complaint alleged injury relating to asbestos exposure to Michael L. Perry by

American International Industries.

A sworn affidavit by counsel for Plaintiffs indicate Plaintiffs properly served Defendant

American International Industries through its authorized representative Terri Cooper at 2220

Gaspar Avenue, Los Angeles, California, 90040, by personal process service on August 9, 2023.

No answer has been filed by American International Industries as of September 25, 2023.

| THEREFORE FIND AND CONCLUDE:

1. That Defendant American International Industries failed to timely answer the

Complaint that was properly served on August 9, 2023.

2. The Plaintiffs are entitled to a default judgment against American International

Industries.
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3. That a damages hearing will be scheduled upon request by Plaintiffs’ counsel and
Plaintiff’s counsel shall provide notice of the hearing to American International
Industries pursuant to Rule 55(b)(2).
AND IT SO ORDERED.

[JUDGE’S SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Entry of Default

So Ordered

Jean H. Toa

Electronically signed on 2023-10-03 11:45:04 page 3 of 3
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EXHIBIT B







STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL L. PERRY and ) C/A NO. 2023-CP-40-04072
LONNIE L. LONG, )
) In Re:
Plaintiffs, ) Asbestos Personal Injury Litigation
)  Coordinated Docket
V. )
)
AMERICAN INTERNATIONAL )
INDUSTRIES, et al. )
)
Defendants. )

ORDER DENYING AII/CLUBMAN’S MOTION TO LIFT DEFAULT

Michael Perry (“Perry” or “Plaintiff”) filed this lawsuit on August 4, 2023. On August 10,
2023, service was obtained on American International Industries (“All”) at 2220 Gaspar Avenue,
Los Angeles, CA 90040 by serving AIl’s Executive Vice President, Terri Cooper. An affidavit of
good service was signed and returned by the process server.

All’s answer was due on September 11, 2023. AIl did not file an answer or an appearance
in the case, nor had Al reached out to Plaintiffs’ counsel seeking an extension to answer. Several
other Defendants had requested such an extension and each and every time the request was granted.

On September 26, 2023, Plaintiffs filed the instant Motion for Default as a result of AIl’s
failure to answer the complaint. On September 29, 2023, All filed an answer to Plaintiffs’ Original

Complaint that was served on August 10, 2023.
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On October 10, 2023, two weeks following the filing of the Default Motion, All filed a
Motion to Lift Default. In its motion AIl contends, among other things®, that “Plaintiffs served an
individual who was not authorized to accept service.” The Court disagrees.

APPLICABLE LAW

South Carolina Rule of Civil Procedure 4(d)(3) provides that service shall be made

Upon a corporation or upon a partnership or other unincorporated association which

is subject to suit under a common name, by delivering a copy of the summons and

complaint to an officer, a managing or general agent or to any other

agent authorized by appointment or by law to receive service of process and if the

agent is one authorized by statute to receive service and the statute so requires, by

also mailing a copy to the defendant.

SCRCP 4(d)(3). As set forth above, Terri Cooper is the Executive Vice President of AIl. Rule 4
provides that a summons and complaint served on a corporate officer is valid. Thus, AIl’s
complaint about valid service necessarily fails. Moreover, All has previously accepted service via
service at the exact same address in a Connecticut matter in which they have answered and are
defending.

The decision about whether to set aside a default is within the sound discretion of the trial
judge. Richardsonv. P.V.,383 S.C. 610 (2006). AII contends that Terri Cooper was not authorized
to accept service for All arguing that because she was not listed as an officer of All at the California
Secretary of State’s office, Ms. Cooper is not really an officer. Of course, SCRCP 4(d)(3) does

not mandate that an officer be identified at a government office. Clearly, an Executive Vice

President is an officer of the corporation.

! The other contentions made via affidavit in the first Motion to Lift Default focus on attacking plaintiff’s counsel for
All’s failure to answer the complaint. A supplemental motion to lift default and the accompanying affidavits
materially change the allegations made by AIl. Al concedes that any complaints they had about plaintiffs’ counsel
conduct occurred after the company was already in default. Plaintiffs’ counsel vigorously disputes those allegations.
Because I find the issues raised in the affidavits occurred after the default was already in place, I do not consider, in
any way, the affidavits submitted by All.
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In Richardson, the South Carolina Supreme Court wrote that: “apparent authority is when
... the principal holds the agent out as possessing such authority.” Id. at 615. Thus, even if All
did not expressly authorize Cooper to accept service, by virtue of Cooper’s title, All provided all
the apparent authority Cooper needed to accept service under the South Carolina rules.

Next, as AlIl acknowledges in its motion, its national lawyers received the complaint and
turned the complaint over to AIl’s insurer prior to the time to answer. Yet no one sought an
extension to answer until after the Plaintiffs sought default. These two facts clearly demonstrate
that AIl had notice that the complaint had been served and that an answer would be due. “In South
Carolina, negligence on the part of an attorney is imputable to the client and will not be the basis
for finding good cause to set aside entry of default.” Limehouse v. Hulsey, 397 S.C. 49 (Ct. App.
2010). The Limehouse court went on to find “that negligence on the part of an insurance company
or attorney will be imputed to a defaulting litigant and negligence does not constitute good cause
to relieve an appellant from entry of default.” Id. at 72.

As All notes in on pages 4-5 of their Amended Motion to Lift Default:

The decision to set aside an entry of default judgment lies within the sound

discretion of the trial judge. Robertsonv. S. Fin. Of S.C., Inc.,365 S.C. 6,9 (2005).

The standard for granting relief from an entry of default under Rule 55(c) is

merely “good cause.” Wham v. Shearson Lehman Bros., Inc., 298 S.C. 462, 465

(Ct.App. 1989). “This standard requires a party seeking relief from an entry of

default under Rule 55(¢) to provide an explanation for default and give reasons

why vacation of the default entry would serve the interests of justice.” Sundown

Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607 (2009) Thereafter, “once

a party has put forth a satisfactory explanation for the default, the trial court must

also consider: (1) the timing of the motion for relief; (2) whether the defendant

has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief

is granted.” Id. at 607-608).

Here, AIl has not put forth a satisfactory explanation for the default. Terri Cooper was an

officer of the company and therefore was an appropriate person to serve under SCRCP 4(d)(3).

AII admits that the Complaint was given to its national counsel the day after service. All further
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admits that the Complaint was then passed on to the Insurer. AIl gives no reason, much less a
satisfactory explanation for the default. Therefore, the Court does not need to reach the Wham
factors.

CONCLUSION

Plaintiffs indisputably served AIl’s corporate officer. Even if she did not possess actual
authority, her title alone confers apparent authority. Rule 4 further confirms that service on Cooper

was proper. Therefore, the Court DENIES AII’s Motion to Lift Default.

IT IS SO ORDERED.

[JUDGE’S E-SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Other

So Ordered

Jean H. Toa

Electronically signed on 2023-11-02 15:35:12 page 5 of 5
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EXHIBIT C







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
MICHAEL L. PERRY and ) C/A NO. 2023-CP-40-04072
LONNIE L. LONG, )
) In Re:
Plaintiffs, ) Asbestos Personal Injury Litigation
) Coordinated Docket
V. )
)
AMERICAN INTERNATIONAL )
INDUSTRIES, et al., )
)
Defendants. )

ORDER GRANTING PLAINTIFFS’MOTION FOR PROTECTIVE ORDER FROM
AMERICAN INTERNATIONAL INDUSTRIES’ EXPERT DISCOVERY

On May 22, 2023, Plaintiffs moved before this Court for a protective order to prohibit
Defendant American International Industries from participating in any expert and liability
discovery in this case. See Pls’ Mot. for Protective Order. The Court, because it previously issued
an Order Granting Default Against American International Industries (“AIl” or “Defendant™) on
October 3, 20231, agreed to limit any discovery to damages. As such, the only issue in this case in
which Defendant American International Industries may participate in is the issue of damages.
The Court instructed the Plaintiffs to draft an order reflecting the Court’s ruling and in addition,
allowed any comments and responses by Defendant All before entering its Order. Defendant All
submitted its Response in Opposition to Plaintiffs’ Motion for Protective Order and Proposed
Order Granting Plaintiffs’ Motion for Protective Order on May 24, 2023 (“Defendant’s Response
in Opposition”). For the following reasons, the Court grants Plaintiffs’ Motion for Protective

Order for the in-default Defendant All.

1 The Court issued its Order Denying All’s Motion to Lift Default on November 2, 2024. Defendant All did not
move this Court for reconsidersation of its Order.
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All is in default in the above-entitled matter. This Court has already heard oral argument
on the issue of default and already issued a ruling. See Order Denying AII/Clubman’s Mot. to Lift
Default, Nov. 2, 2023. Despite this Court’s ruling, Defendant persists in attempting to litigate this
action as if it were not in default. In just the past weeks, Defendant has both issued a subpoena to
Mr. Perry’s employer over Plaintiffs’ objection, has tendered an expert for deposition, and
indicated that it intends to file a motion to compel discovery regarding Plaintiffs’ identification of
Clubman products and related issues.

Defendant has put forth a novel theory that it is an “active defendant” in the above
captioned case because Plaintiffs filed an amended complaint adding defendants to the case.
Specifically, Defendant argues All’s default was cured by its timely answer to Plaintiffs’ First
Amended Complaint and Second Amended Complaint because the first Complaint is moot and
inoperative. See Def.’s Resp. in Opp’n, 4. Defendant’s argument that answering an amended
complaint, which did not change any of the allegations or causes of action against them, defeats
the default is unavailing. Plaintiffs’ amended complaint simply added additional defendants to the
case. It did not change the claims, substantive or otherwise, against All in any way. Defendant
has gone beyond the issues of damages and Defendant has failed to timely contest the default and
failed to timely file any motion seeking further relief. Defendant has thereby forfeited its own
Motion for Protective Order since it is in default. The Court also denies adopting cited federal
authority for the proposition that an amended complaint moots a prior entry of default as argued
by All. See Def.’s Resp. in Opp’n, 9. This matter is controlled by South Carolina statues and rules
regarding default in South Carolina.

SCRCP 5(a) provides: “No service need be made on parties in default for failure to appear,

except that pleadings asserting new or additional claims for relief against them shall be served
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upon them in the manner provided for serving summons in Rule 4, and notice of any trial or hearing
on unliquidated damages shall also be given to parties in default.” Importantly, the substantive
claims against Defendant have never been amended since Plaintiffs’ Original Complaint—the one
for which it is in default. In fact, Plaintiffs’ complaint has only been amended to add new
defendants. The claims against Defendant remain the same since the very inception of this lawsuit.

The decision whether to set aside an entry of default or a default judgment lies solely within
the sound discretion of the trial judge.” Sundown Operating Co., v. Intedge Indus., 383 S.C. 601,
606, 681 S.E.2d 885, 888 (2009). “The trial court’s decision will not be disturbed on appeal absent
a clear showing of an abuse of that discretion.” 1d. Defendant has filed no motion pursuant to
SCRCP 55(c) seeking relief from this Court to lift the default. Defendant filed such a motion at
the beginning of this case, which was denied.

Therefore, Defendant’s participation in this case is limited to that of damages only.
Defendant is prohibited from attempting to cross-examine the Plaintiffs’ experts on liability issues
such as asbestos content of its products, testing, and talc content. Further, Defendant is prohibited
from any discovery that is unrelated to damages.

IT IS SO ORDERED.

[JUDGE’S SIGNATURE PAGE FOLLOWS]
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Richland Common Pleas

Case Caption: Michael L Perry , plaintiff, et al vs American International Industries,
defendant, et a
Case Number: 2023CP4004072

Type: Order/Protective Order

So Ordered

Jean H. Toa

Electronically signed on 2024-05-29 11:20:07 page 4 of 4
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EXHIBIT D







STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL
CIRCUIT
_________________________ %
MICHAEL L. PERRY and :
LONNIE L LONG, : C/A No.
Plaintiff(s), : 2023-CP-40-04072
AVAS)

AMERICAN INTERNATIONAL
INDUSTRIES, et al.,

Defendant (s) .

Pre-Trial Hearing

BEFORE: HONORABLE JEAN H. TOAL

LOCATION: Richland County Judicial Center
1701 Main Street
Columbia, South Carolina 29201

DATE TAKEN: Tuesday, July 30, 2024
TIME BEGAN: 11:07 a.m.
TIME ENDED: 5:39 p.m.

REPORTED BY: Corinne J. Blair,
Certified Real-Time Reporter
Certified Court Reporter
Registered Professional Reporter
Certified Live-Note Reporter

EveryWord, Inc.
P.O. Box 1459
Columbia, South Carolina 29202
803-212-0012







APPEARANCES:
On behalf of the Plaintiffs:
RACHEL A. GROSS, ESQUIRE
E-MAIL: rgross@dobslegal.com
DEAN OMAR BRANHAM SHIRLEY, LLP
BENJAMIN H. ADAMS, ESQUIRE
E-MAIL: Dbadams@dobslegal.com
DEAN OMAR BRANHAM SHIRLEY, LLP
302 North Market Street, Suite 300
Dallas, Texas 75202

(214) 722-5990

THEILE B. McVEY, ESQUIRE
E-MAIL: tmcveylkassellaw.com
KASSEL McVEY, Attorneys at Law
1330 Laurel Street
P.O. Box 1476
Columbia, South Carolina 29202-1476

(803) 256-4242







On Behalf of Johnson & Johnson; LTL Management, LLC;

J&J Holdco (NA), Inc.; Janssen Pharmaceuticals, Inc.;

and Kenvue, Inc.:

MITCH BROWN, ESQUIRE

E-MAIL: mitchell.brown@nelsonmullins.com

MATTHEW BOGAN, ESQUIRE

E-MATIL: matthew.bogan@nelsonmullins.com
NELSON MULLINS RILEY & SCARBOROUGH, LLP
Meridian
1320 Main Street, 17th Floor
Columbia, South Carolina 29201

(800) 237-2000

KIM BUENO, ESQUIRE
E-MAIL: kim.bueno@butlersnow.com
CHRISTOPHER R. COWAN, ESQUIRE
E-MAIL: chris.cowan@butlersnow.com
AMY M. PEPKE, ESQUIRE
E-MATL: amy .pepke@butlersnow.com
BUTLER SNOW
1400 Lavaca Street, Suite 1000
Austin, Texas 78701

(737) 802-1820
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On behalf of Vi-Jon:
KURT ROZELSKY, ESOQ.
SPENCER FANE
27 Cleveland Street, Suite 201
Greensviille, South Carolina 29601
KURT ROZELSKY, ESOQ.

(864) 695-5200

STEPHEN J. McCONNEL, ESQUIRE
E-MAIL: smconnell@reedsmith.com
MELISSA GEIST, ESQUIRE
E-MAIL: mgeist@reedsmith.com
REED SMITH, L.L.P.
Three Logan Square
1717 Arch Street, Suite 3100
Philadelphia, PA 19103

(215) 851-8121

On behalf of Long's Drug Stores of South Carolina:
DANIEL ADDISON, ESO.
E-MAIL: daddison@hallboothsmith.com
HALL BOOTH SMITH, P.C.
11215 N. Community House Road
Charlotte, North Carolina 28277

(980) 859-0380







On behalf of American International Industries:

STEPHANIE G. FLYNN, ESQUIRE

E-MAIL: sgflynn@foxrothschild.com

FOX ROTHSCHILD

2 W. Washington Street, Suite 1100

Greenville, SC 29601

(864) 751-7607
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1 understand a cert, when I haven't ruled on a ——
2 or I have a default hearing. But be that as it
3 may, I was trying to sort through all of that.
4 But you will be here?
5 MS. FLYNN: Yes, Your Honor. We will
6 definitely be here. We also filed joinders —-
7 THE COURT: Yes. Please let the record
8 reflect that you have joined in all of the
9 motions that any of the defense had, and the
10 rulings you have accepted to just as your
11 counterparts at the defense table has. So your
12 situation will be totally covered, Ms. Flynn.
13 If I need to craft a special order to that, I
14 will. We'll make sure you're protected about
15 all that.
16 MS. FLYNN: In terms of a motion to stay,
17 I assume that that is denied, right?
18 THE COURT: Yes, ma'am. I'll get Eva to
19 search it out. I haven't seen it, but --
20 MS. FLYNN: I do have copies with me.
21 THE COURT: That would be helpful.
22 MS. McVEY: And, Your Honor, I just -- for
23 the record, I'm objecting to the joint Clubman
24 or AAT joining any motions.
25 THE COURT: Oh, okay. I understand. All
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MS. FLYNN: In terms of a motion to stay,

I assume that that is denied, right?

THE COURT: Yes, ma'am. I'll get Eva to

16

17

18








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CERTIFICATE
STATE OF NORTH CAROLINA )

COUNTY OF GUILFORD )

I, Corinne J. Blair, Certified Real-Time
Reporter, Certified Court Reporter, Registered
Professional Reporter, and Certified LiveNote
Reporter, certify that the foregoing transcript of the
proceedings taken at the July 29th, 2024 session of
Richmond County Superior Court is a true and accurate
transcript of said proceedings recorded by me, is
contained in one volume, and was transcribed by me.

I further certify that I am not a relative,
employee, attorney or counsel of any of the parties;
nor financially interested in the outcome of this

action.

This 31st day of July, 2024.

Corinne J. Blair, CRR, CCR, RPR, CLR
Certified Real-Time Reporter
Certified Court Reporter

Registered Professional Reporter
Certified LiveNote Reporter
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EXHIBIT E







(STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
Michael L Perry and Lonnie L Long, ) C/A No. 2023-CP-40-04072
)
)
Plaintiffs, )
v. ) VERDICT FORM R
) - B
) =
Johnson & Johnson and American ) G
International Industries et al, =
)
Defendants. ) =
) > 2
N~
VERDICT FORM 2 <
NEGLIGENCE

We, the jury, find that Defendant the Johnson & Johnson entities were negligent, and its
negligence was a proximate cause of Plaintiff Michael Perry’s injuries:

'/ch

No

——

We, the jury, find that Defendant American International Industries (AII), was negligent, and
its negligence was a proximate cause of Plaintiff Michael Perry’s injuries:

vV Yes

No

STRICT LIABILITY

We, the jury, find that Defendant the Johnson & Johnson entities are strictly liable for selling
defcye products that was a proximate cause of Plaintiff Michael Perry’s injuries:

Yes

No
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4. We, the jury, find that Defendant American International Industries (AII) is strictly liable for
selling defective products that was a proximate cause of Plaintiff Michael Perry’s injuries:

vV Yes

No

FRAUDULENT MISREPRESENTATION

5. We, the jury, find that Defendant the Johnson & Johnson entities engaged in fraudulent
misrepresentation in selling its products and that fraudulent misrepresentation was a
proximate cause of Plaintiff Michael Perry’s injuries:

Yes

e

6. We, the jury, find that Defendant American International Industries (AI) engaged in
fraudulent misrepresentation in selling its products and that fraudulent misrepresentation was
a proximate cause of Plaintiff Michael Perry’s injuries:

vV  Yes

No

DAMAGES

7. If you answered “Yes” to any of Questions 1-6, please state the amount of actual damages
that have been proven by the greater weight of the evidence:

Michael Perry’s economic loss (past & future) $_2,800 L OOO

Michael Perry’s other damages (past & future) s_\9 _: 127,500

Lonnie Long’s loss of consortium damages (past & future) $ , W1 %; 190








WILLFUL, WANTON OR RECKLESS CONDUCT
If you answered “Yes” to Questions 1, 2, 5, or 6, please answer this question as to any

Defendant for which you answered “Yes.” We, the jury, find by clear and convincing
evidence that the conduct of the following Defendants was willful, wanton, or reckless:

Johnson & Johnson
Yes

——

No
American International Industries (AII)
vV Yes
No
Foreperson

Augu st 19,2024
Date V
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Of which American International Industries isthe.......ccceeveeveennn....
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MOTION TO HOLD APPEAL IN ABEYANCE

Appellant, American International Industries (A-I-I), respectfully requests this Court to
hold the filing deadlines for the initial brief of appellant and its designation of matter to be included
in the record on appeal in abeyance, pending resolution of post-trial motions that are still pending
with the trial court. A hearing on those motions is scheduled for September 24, 2024, and counsel
for A-I-I has already received transcripts from all other trial court proceedings. Absent this Court
granting A-I-I’s motion to hold this appeal in abeyance, its initial brief and designation of matter
are due on October 14, 2024. See Rules 208(a)(1) and 209(a), SCACR. The peculiar posture of
this case, however, requires A-I-I to file its notice of appeal prior to the resolution of its post-trial
motions filed pursuant to Rules 50(b), 59(a), 60(b), and 62 of the South Carolina Rules of Civil
Procedure.

Procedural Posture

Respondents, Michael Perry and Lonnie Long, filed their initial complaint on August 4,
2023. Assuming service was proper—which A-I-I has disputed throughout this litigation—A-I-I’s
answer was due by September 11, 2023. A-I-I struggled to secure local counsel and did not file its
answer until September 29, 2023. Three days earlier, on September 26, Respondents filed a motion
seeking entry of default against A-I-I. The trial judge granted Plaintiffs’ motion for entry of default
on October 3, 2023. (Ex. A, 10/3/23 Order). A-I-I remained an active participant in the litigation
and filed a motion to set aside default on October 10, 2023, and an amended motion to set aside
default on October 24, 2023.

The trial judge heard A-I-I’s motion to set aside default on October 25, 2023, and denied

the motion on November 2, 2023. (Ex. B, 11/2/23 Order). Respondents subsequently filed an
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amended complaint on November 30, 2023, which A-I-I timely answered on December 8, 2023.
Respondents then filed a second amended complaint on February 1, 2024, which A-I-I also timely
answered on February 16, 2024. Respondents did not move to strike either of A-I-I’s answers.

On May 22, 2024, Respondents filed a motion for a protective order in response to a
discovery request by A-I-I and argued that A-I-I was still in default as to the initial complaint. A-
I-I opposed on May 24, 2024. The trial judge granted Plaintiffs’ motion and limited A-I-I’s
participation to the issue of damages only. (Ex. C, 5/29/24 Order).

At the pre-trial hearing, the trial judge was unclear as to how to proceed with A-I-I in
default and made an oral ruling denying A-I-I’s Motion to Stay at the conclusion of the hearing
(Ex. D, relevant portions of pretrial hearing dated 7/29/24). Trial commenced on August 5, 2024,
with both A-I-I and Johnson & Johnson entities (J&J) as defendants. The trial judge instructed the
jury that A-I-I was in default and limited A-I-I’s participation at trial to the issue of damages.
Further, because of its default, the trial court determined that A-I-I’s liability for punitive damages
would be pre-marked on the verdict form. On August 15, 2024, the jury awarded $32,656,250 in
actual damages against A-I-I and J&J. (Ex. E, Final verdict). Additionally, the jury awarded
$760,000 in punitive damages against A-I-1. (/d.). The trial court entered its judgment on August
19, 2024.

A-I-I timely filed post-trial motions on August 26, 2024. Specifically, A-I-I filed a motion
pursuant to Rules 50(b) and 59(a) for judgment notwithstanding the verdict, new trial absolute,
and new trial nisi remittitur.

Because the trial court maintained that A-I-I was in default throughout trial, A-I-I
additionally filed motions pursuant to Rules 60(b) and 62 to set aside entry of the default judgment

and stay execution of the judgment. A-I-I also filed a motion for setoffs and production of
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settlement agreements. Respondents have until September 13, 2024, to respond to these post-trial
motions, and a hearing is scheduled for September 24, 2024.
Argument

Rule 203(b)(1) of the South Carolina Appellate Court Rules requires a notice of appeal to
be filed within thirty days “after receipt of written notice of entry of the order or judgment.”
However, this deadline is stayed by the timely filing of post-trial motions pursuant to Rules 50,
52, and 59. Conspicuously absent from Rule 203(b)(1), SCACR, are Rules 60 and 62, SCRCP,
meaning that the time for filing the notice of appeal is not stayed by the filing of those post-trial
motions.

Timely service of the notice of appeal is a jurisdictional prerequisite to appellate review by
this Court. See Rule 263(b), SCACR (“The time prescribed by these Rules for performing any act
except the time for serving the notice of appeal . . . may be extended”); Sadisco of Greenville, Inc.
v. Greenville Cty. Bd. of Zoning Appeals, 340 S.C. 57, 59, 530 S.E.2d 383, 384 (2000) (“service of
the Notice of Appeal is a jurisdictional requirement, and this Court has no authority to extend or
expand the time in which the Notice of Appeal must be served”).

Because of this Court’s decision in Coward Hund Constr. Co. v. Ball Corp., 336 S.C. 1,
518 S.E.2d 56 (Ct. App. 1999), A-I-I has served and filed its notice of appeal before the resolution
of its post-trial motions. Although the precise question presented in Coward was whether a
successive post-trial motion pursuant to Rule 59 of the South Carolina Rules of Civil Procedure
stayed the timelines for serving and filing the notice of appeal, this Court noted that, “[u]nlike
timely Rule 59 motions, Rule 60 motions do not have any tolling effect on the right to appeal from
the challenged judgment. Therefore, the time to appeal continues to run from the entry of the

judgement that the Rule 60(b) motion challenges.” Coward, 336 S.C. at 5-6, 518 S.E.2d at 59
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(quoting James W. Moore et al., Moore's Federal Practice (3d ed. 1999)); Otten v. Otten, 287 S.C.
166,337 S.E.2d 207 (1985) (holding that post-trial motions pursuant to Rule 60(a), SCRCP do not
toll the time for serving and filing the notice of appeal); Williams v. Condon, 347 S.C. 227, 251,
553 S.E.2d 496, 509 (Ct. App. 2001) (Shuler, J. dissenting) (“motions made pursuant to Rule 60,
SCRCP do not affect the finality of the judgment under attack and thus do not toll the time for
appeal”).

A-I-I filing its notice of appeal prior to resolution of the post-trial motions does not deprive
the trial court of jurisdiction to hear and rule on those motions. See Hudson v. Hudson, 290 S.C.
215, 349 S.E.2d 341 (1986) (holding that “the service and filing of a Notice of Appeal before the
filing of timely post-trial motions under Rule 59 by any party does not deprive the trial court of
jurisdiction to consider the motions™). The Supreme Court in Hudson clarified that, if a Rule 59
motion is filed simultaneously with, or subsequent to, the filing of a notice of appeal, the proper
course for the appellate court is to dismiss the appeal without prejudice and allow the subsequent
filing of a notice of appeal within ten days of the trial court’s order disposing of the post-trial
motion. Id. at 216, 349 S.E.2d at 341-42.

Although A-I-I has filed post-trial motions pursuant to Rules 50 and 59, SCRCP, the trial
judge has ruled and reiterated that A-I-I is in default. If the judgment entered on August 19, 2024,
is a default judgment, which is unclear because Respondents have yet to move for entry of default
judgment (but the court entered judgment against A-I-1 anyway), the post-trial motions pursuant
to Rules 60 and 62 do not stay the timeline for serving the notice of appeal and the notice of appeal
must be served by September 19, 2024. Otherwise, A-I-I’s right to appeal the outcome of those

motions could be barred. Although A-I-I has, at all times in this litigation, disputed the legitimacy
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of the trial judge’s entry of default, A-I-I has served and filed its notice of appeal prior to the
resolution of its post-trial motions in a good faith effort to preserve its access to this Court.
Conclusion

Based on the foregoing, A-I-I respectfully requests this Court grant its motion to hold the
timelines for filing its initial brief and designation of matter to be included in the record on appeal
in abeyance until the trial judge rules on all post-trial motions. That way, the issues presented in
this appeal, which are likely to include issues related to the disposition of the post-trial motions,

may be disposed of by this Court in a single appellate proceeding.

Respectfully submitted,

= e

Adam Sinckt Ruffin
Ruffin Law Firm

SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruftinappeals.com

Stephanie G. Flynn

Fox Rothschild

SC Bar No. 16653

2 West Washington Street, Suite 1100
Greenville, SC 29601

(864) 751-7607
sgflynn@foxrothschild.com

Attorneys for American International Industries
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PROOF OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, undersigned counsel hereby certifies that
a true copy of the notice of appeal and motion to hold appeal in abeyance in the above-referenced
case has been served upon Theile McVey and Jamie Rutkoski at the primary e-mail address listed
in the Attorney Information System (AIS) on September 13, 2024. Undersigned further certifies
that a copy of the notice of appeal in the above-referenced case was e-filed with the Richland

County Clerk of Court on September 13, 2024.

#Kdam Sinclair Ruffin

SC Bar No. 101350

1320 Main Street, Suite 300
Columbia, SC 29201

(803) 470-5629
adam@ruftfinappeals.com

Attorney for American International Industries
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