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maintaining the status quo and enjoining the Defendants from
distributing or paying any amounts to Defendants or any entity in
which Defendants are owners or affiliated with without prior approval
by Morgan;

e) award an offset against the capital account and any undistributed
amounts claimed by Defendants; and

f) for such other and further relief as this court deems just and proper.

Chris Staubes, Esquire
Barrett Brewer, Esquire
GP Diminich, Esquire
CLAWSON and STAUBES, LLC
126 Seven Farms Drive, Suite 200
Charleston, SC 29492-8144
Telephone: (843) 577-2026

Attorneys for Plaintiff

Charleston, South Carolina

January ~~ 2012
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

THOMAS H. MORGAN,

!N THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUfT
CASE NO.: 2012-CP-10-

PLAINTIFF,
v.

JOHN L. GILBERT, STUART L. FRED, )
BELLA VISTA PARTNERSHIP, A )
TEXAS GENERAL PARTNERSHIP, )
BOMASADA GROUP, iNC., A TEXAS )
CORPORATION, BOMASADA )
INVESTMENT GROUP II, LLC, A )
TEXAS LIMITED LIABILITY COMPANY )
and LAURALIS MANAGEMENT, INC., )
A TEXAS CORPORATION. )

IIFFFNI~ANTS~

VERIFICATION

Thomas H. Morgan, being duly sworn, deposes and says, that he the Plaintiff
herein; that he has read the foregoing Complaint and knows the contents thereof, and
that the same is true of his own knowledge, except as to the matters therein stated
upon information and belief, and as to those he believes them to be true.

J I;
Thomas H. Morgan 4

Sworn to before me this

day of January, 2012.
„~,;~Y ~;;~; Jesus cnRvw~u.
,;~i t :~ t~91' COMMIS510N M EE 134866

Notary Public for ~ 
:~;" ~"~~[ Y
-h,~~f;~;~

EXPIRES: January 30, 2016
BandedThruNotaryPubllcUnderwriters

My Commission Expires:

EXHIBIT D
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Bee Street Lofts Homeowners Association, Inc.
and Mark Laboccetta, individually and on

behalf of all others sinnilarly situated,
Plaintiffs)

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

ZO1y ~IZo2~Yt4-CP - 10-

vs.

Bomasada Group, Inc., et al.

(Pleasc Print)
Submitted By: Jesse A. Kirchner, Esquire

Address: THURMOND KIRCHNER
TIMBES & YELVERTON, P.A.
I SMid-Atlantic Wharf; Suite 101
Charleston, SC 29401

Defendants)
SC Bar #: 70479
Telephone #: 843.937.8000

Fax #: 843.937.4200

Other:
E-mail: jkirchner@tktylawfirm.com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as

required bylaw. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be titled out completely, signed,

and dated. A copy of this cover sheet must be served on the defendants) along with the Summons and Complaint.

DOCI{~TING INFORMATION (Check al[ that apply)

*IfActron is JudgmendSettlement do not complete

JURY TRIAL. demanded in complaint. ❑NON-JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION pursuant to the Court Annexed Alternarive Dispute Resolution Rules.

This case is subject to MEDIATION pursuant to the CourtAnnexed Alternative Dispute Resolution Rules.

This case is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below,

Contracts Torts - ProfessionAl Malpractice Torts —Personal Injury Real Property

❑ Constructions (100) ❑ Dental Malpractice (200) ❑ AssaulUSlandedLibcl (300) ❑ Claim &Delivery (400)

❑ Debt Collection (110) ❑ Legal Malpractice (210) ❑ Conversion (3l0) ❑ Condemnation (410)

❑ Employment (120) ❑ Medical Malpractice (220) ❑ Motor Vehicle Accident (320) ❑ Foreclosure (420)

❑ General (130) Previous Notice of Intent Case # ❑ Premises Liability (330) ❑ Mechanic's Lien (430)

❑ Breach of Contract (140) 20--CP- - ❑ Products Liability (340) ❑ Partition (440)

❑ Other{L99) ❑ Notice/ File Med Mal (230) ❑ Personal Injury (350) ❑ Possession (450)

❑ Other (299) ❑ Other (399) ~ Other (399)

Inmate Petitions Judgments/Settlements Administrative Law/Relief Appeals

❑ PCR (500) ❑ Death Settlement (700) ❑ Reinstate Driver's License (800) ❑ Arbitration (900)

❑ Mandamus (520) ❑ Foreign Judgment (710) ❑ Judicial Review (810) ❑ Magistrate-Civil (910)

❑ Habeas Corpus (530) ❑ Magistrate's Judgment (720) ❑ Relief (820) ❑ Magistrate-Criminal (920j

❑ Other (599) ❑ Minor Settlement (730) ❑ Permanent Injunction (830) ❑ Municipai (930)

❑ Transcript Judgment (740) ❑ Forfeiture-Petition (840) ❑ Probate Court (940)

❑ Lis Pendens (750) ❑ Forfeiture--Consent Order (850) ❑ SCDOT (950)

❑ Transfer of Structured ❑ Other (899) ❑ Worker's Comp (960)

Settlement Payment Rights ❑ Zoning Board (970)

Application (760)

❑ Other (799} ❑ Administrative Law Judge (980)

SpeciaUComplex /Other ❑ Public Service Commission (990)

❑ Environmental (600) ❑ Pharmaceuticals (630) ❑ Employment Security Comm (99l )

❑ Automobile Arb. (610) ❑ Unfair Trade Practices (640) ❑ Other (999)

❑ Medical (620) ❑ Out-of State Depositions (G50)

❑ Other (699) ❑ Sexual Predator (510)

Submitting Party Signature: /'~- ~ ice-Gy,~ Date: August 2?-; 2014

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous

Civic Proceedings Sanctions Act, S.C. Code Ann. §15-36-]0 et. seq.

SCCA / 234 (07/09) I~F:CII 3~i~
Page 1 of 2
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FOR MANDATED ADR COUNTIES ONLY

**Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,

•, Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry, Jasper,

Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter, Union,

Williamsburg, York**

Contact Respective County Clerk of Court for modified ADR Program Rules

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE

DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a

"Stipulation of Neutral Selection" on or before the 224`" day after the filing of the action. If the parties

cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing a

written "Request for the Appoinhnent of a Neutral" on or before the 224 h̀ day after the filing of this action.

The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Case are exempt from ADR ozily upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or

prohibition;

b. Cases which are appellate in nature such as appeals or writs of certiorari;

c. Post Conviction relief matters;

d. Contempt of Court proceedings;

e. Forfeiture proceedings brought by the State;

f. Cases involving mortgage foreclosures; and

g. Cases that have been'submitted to mediation with a certified mediator prior to the filing of this

action.

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the

Court within ten (10) days after the ADR conference had been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

SCCA / 234 (07/09} EXHIBIT E Page 2 of 2

REC 0522



-,-\

i

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

BEE STREET LOFTS HOMEOWNERS
ASSOCIATION, INC. and MARK
LABOCCETTA, individually and on
behalf of all others similarly situated,

Plaintiffs,

vs.

BOMASADA GROUP, INC., BOMASADA
CHARLESTON, LTD., 150 BEE
STREET, LLC, HIGHTOWER
CONSTRUCTION CO., INC.,
STEINBERG DESIGN
COLLABORATIVE, LLP, McVEIGH &
MAGNUM ENGINEERING, INC., JOHN
DOE 1, JOHN DOE 2, JOHN DOE 3,
ALL JOHN DOES BEING MEMBERS OF
THE DECLARANT CONTROLLED
BOARD OF DIRECTORS OF THE BEE
STREET LOFTS HOMEONWERS
ASSOCIATION, INC. FROM
INCEPTION THROUGH TURNOVER,
DAVID L. AGEE, COASTAL
EXTERIORS, INC., ASSURANCE
WATERPROOFING CO., INC.,
NORMAN A. STEWART, NAS
SERVICES, INC., WEATHERHOLTZ
MASONRY, LLC, GENERAL HEATING &
AIR CONDITIONING COMPANY OF
GREENVILLE, INC. d/b/a GENERAL
HEATING & AC CO, INC., WORSHAM
SPRINKLER COMPANY, INC. n/k/a VSC
FIRE &SECURITY, INC., and JONES
GLASS,INC.

Defendants.

TO: THE ABOVE-NAMED DEFENDANTS:

IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10- J~l2C7

SUMMONS

(Jury Trial Demanded)

~ ~
c-
•

-- ~~-
~ ?7i ~ N

-s~
~) I~

'~-

C.'z ~,7
7' ..`J

~'~~ ~
=: ; ~:
G~ C.r~
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~ 1
YOU ARE HEREBY SUMMONED and required to answer the Plaintiffs'

Complaint in this action, a copy of which is herewith served upon you, and to serve a

copy of your Answer to the Complaint upon the subscriber, Jesse A. Kirchner, at his

office located at 15 Middle Atlantic Wharf, Suite 101, Charleston, South Carolina,

29401, within thirty (30) days after service hereof, exclusive of the day of such service;

and if you fail to answer the Complaint within the time aforesaid, or otherwise appear

and defend, the Plaintiffs will apply to the Court for the relief demanded in the Complaint

and judgment by default will be rendered against you.

Respectfully submitted,

~ z- , 2014
Char estop, South Carolina.

THURMOND KIRCHNER TIMBES & YELVERTON, PA

By: ~ ?/ (/V7/Z

JESS A. KIRCHNER
SC BAR NO.: 70479
CHRISTOPHER P. DETERS
SC BAR NO.: 74195
15 Middle Atlantic Wharf
Charleston, SC 29401
T 843.937.8000
~: 843.937.4200
ikirchnerCa~tktylawfirm.com
cdetersCe~;~yla~rm.com

-and-

YARBOROUGH APPLEGATE LAW FIRM

DAVID B. YARBOROUGH, JR.
W{LLIAM E. APPLEGATE, IV
291 East Bay Street, Floor2
Charleston, SC 29401
T: 843.972.0150
F: 843.277.6691
david(c~~yarboraugha~plegate.com
William na varborouahagqleaate.com

Attorneys for the Plaintiffs

EXHIBIT E
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1 STATE OF SOUTH CAROLINA

COUNTY bF CHARLESTON

BEE STREET LOFTS HOMEOWNERS
ASSOCIATION, INC. and MARK
LABOCCETTA, individually and on behalf
of all others similarly situated,

Plaintiffs,

vs.

BOMASADA GROUP, INC., BOMASADA
CHARLESTON, LTD., 150 BEE STREET,
LLC, HIGHTOWER CONSTRUCTION
CO., INC., STEINBERG DESIGN
COLLABORATIVE, LLP, McVEIGH &
MAGNUM ENGINEERING, INC., JOHN
DOE 1, JOHN DOE 2, JOHN DOE 3, ALL
JOHN DOES BEING MEMBERS OF THE
DECLARANT-CONTROLLED BOARD OF
D{RECTORS OF THE BEE STREET
LOFTS HOMEOWNERS ASSOCIATION,
INC. FROM INCEPTION THROUGH
TURNOVER, DAVID L. AGES, COASTAL
EXTERIORS, INC., ASSURANCE
WATERPROOFING CO., INC., NORMAN
A. STEWART, NAS SERVICES, INC.,
WEATHERHOLTZ MASONRY, LLC,
GENERAL HEATING &AIR
CONDITIONING COMPANY OF.
GREENVILLE, INC. d/b/a GENERAL
HEATING & AC CO, INC., WORSHAM
SPRINKLER COMPANY, INC. n/k/a VSC
FIRE &SECURITY, fNC., and JONES
GLASS,INC.

Defendants.

COME NOW THE PLAINTIFFS,

IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10- ~ I ZO

COMPLAINT

(Class Action)

(Jury Trial Demanded)

"~ C" Gj
~; ~- ~~`~

~"'1; ', j ~ ;,~
ES

-̀  ~ _::, nJ ~r

r̀  ~~
C.: ~ , :7 "(~i

c:,,,,. ...:: z

-a=" N s~x~...

BEE STREET LOFTS HOMEOWNERS

ASSOCIATION, INC., and MARK LABOCCETTA on behalf of himself and all others similarly

situated, by and through their undersigned counsel, complaining of the Defendants herein,

and allege unto this Honorable Court as follows:

L~/.113~~
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1 PARTIES JURISDICTION and FACTUAL ALLEGATIONS

1. Plaintiff, Bee Street Lofts Homeowners Association, Inc. (hereinafter "HOA"), is

an eleemosynary corporation and horizontal property regime organized and existing

pursuant to the laws of South Carolina.

2. Plaintiff HOA is comprised of all persons or entities owning condominium units

located at 150 Bee Street, Charleston., South Carolina, known as the Bee Street Lofts and is

governed by a Board of Directors (the "Board"}.

3. The Bee Street Lofts is comprised of one building elevated over parking and a

ground floor lounge and office space containing one hundred eight (108) condominium units.

4. The Board is composed of three (3) duly elected members of the Plaintiff

HOA.

5. The Board is bringing this lawsuit on behalf of Plaintiff HOA, pursuant to its

legal authority.

6. In addition to its legally defined obligations, the duties and responsibilities of

the Plaintiff HOA and the Board are set forth in the Master Deed of the Bee Street Lofts

Horizontal Property Regime dated May 31, 2006 and filed in Book F587, Page 760 et seq.

of the office of the Register Mesne Conveyance ("RMC") for Charleston County, South

Carolina (the "Master Deed"). The Master Deed, and duly recorded amendments thereto,

are incorporated herein by reference.

7. Plaintiff HOA is charged with repairing the common elements and limited

common elements and with enforcing all warranties relating to each.

8. Plaintiff Mark Laboccetta ("Laboccetta") is a citizen and resident of North

Carolina and is the owner of condominium unit 816 in the Bee Street Lofts.

9. By virtue of his ownership of a condominium unit, Plaintiff Laboccetta owns

an undivided interest in the common elements and limited common elements of Bee Street

Page 2 of 32
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\? Lofts as atenant-in-common with all other owners.

10. The Bee Street Lofts is located in Charleston County and is the subject of this

action.

11. Bomasada Group, Inc. is a corporation organized and existing pursuant to the

laws of Texas and conducts business in Charleston County, South Carolina.

12. Defendant Bomasada Charleston, LTD is a limited partnership organized and

existing pursuant to the laws of Texas. Bomasada Charleston, LTD is registered to do

business in South Carolina and appointed an agent for service of process in Charleston

County, South Carolina.

13. Bomasada Group and Bomasada Charleston, LTD may hereinafter be referred

to collectively as "Bomasada."

14. Upon information and belief, 150 Bee Street, LLC, is a single purpose limited

liability company organized and existing pursuant to the laws of South Carolina with its sole

principal place of business in Charleston County.

15. Upon information and belief, 150 Bee Street, LLC was organized and

incorporated by Bomasada Group and Bomasada Charleston, LTD, and their agents,

directors, members, partners and/or shareholders for the sole and singular purpose of

developing Bee Street Lofts.

16. Upon information and belief, 750 Bee Street, LLC functioned as Bomasada's

alter ego in the development of the Bee Street Lofts, and Bomasada, its agents, officers,

directors, partners and shareholders exerted complete control over 750 Bee Street, LLC in

the development of the Bee Street Lofts.

17. Upon information and belief, the legal distinction between 150 Bee Street, LLC

and Bomasada, its officers, directors and shareholders are blurred and they are, in effect,

one and the same and their interests are so amalgamated such that the actions of one

Page 3 of 32
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REC 0527



`j should apply to the other.

18. Upon information and belief, Bomasada Group, Inc., Bomasada Charleston,

LTD, and 150 Bee Street, LLC (hereinafter referred to collectively as "Developers")

collectively developed the Bee Street Lofts and sold the individual condominium units

contained within the Bee Street Lofts.

19. Bomasada identifies Bee Street Lofts Condominiums on its website as one of

its "Recent Projects" — www.bomasada.com/proiects.html and further claims that "Bee

Street Lofts is a 108-unit loft mid-rise, luxury condominium project developed by

Bomasada Group, lnc." www.bomasada.com/charleston1.html (emphasis added). Upon

information and belief, a website, or other marketing to the public, does not exist for 150

Bee Street, LLC —only Bomasada relative to the Bee Street Lofts.

20. Upon information and belief, a search for "Bomasada Group, Charleston, SC"

on www.yellowpages.com indicates that Bomasada Group's address in Charleston, South

Carolina is 7 50 Bee Street, Charleston, South Carolina, 29401 with a telephone number of

843.72Q.5251.

21. Upon information and belief, Bomasada Group maintains a Facebook page,

which indicates a physical address of 150 Bee Street, Charleston, South Carolina, 29401

and a telephone number of 843.720.5251. www.facebook.com/pages/Bomasada-

G ro a Q/ 167570556591380.

22. Prior to, during, and after construction, the Developers marketed the Bee

Street Lofts to the public as a luxury condominium development of the highest quality.

Specifically, Developers' website and other marketing materials profess that Bee Street

Lofts is a "luxury condominium project" and that the project "is constructed of the highest

quality, energy-efficient materials."

Page 4 of 32
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23. The Developers marketed and sold the condominiums to the members of the

Plaintiff HOA.

24. The Developers represented themselves to the Plaintiffs and to the public at

large as developers "specializing in multi-family residential real estate development' as

well as developers who "continually sets higher standards in design, development, and

construction" with 50 years of experience and "over $1 billion in asset transactions."

25. The Developers also represented to the Plaintiffs and to the public at large

that they "have an established reputation of creating quality projects" and that Bomasada

"establishes a standard of excellence and achieves the highest degree of quality by

providing analysis, and by maintaining a watchful eye on project costs."

26. Although not licensed contractors in the state of South Carolina, the

Developers represented to the Plaintiffs and to the public at large that they have "extensive

experience as a general confracro~'' (emphasis added) and are "committed to excellence

in craftsmanship" and that they have "supervised and/or constructed projects valued in

excess of $700 million."

27. The Developers drafted and filed, or caused to be drafted and filed, the

Master Deed.

28. The Developers incorporated, or caused to be incorporated, Bee Street Lofts

Homeowners Association, Inc. Upon information and belief, the Developers turned over

control of the HOA to the owners in approximately May 2013 (the "Turnover"). The

Developers controlled the Board of Directors for the HOA —and hence controlled the

actions of the Association —from the time the HOA was formed up until the Turnover.

29. Prior #o the Turnover, the Developers were in control of the common

elements and served as the de facto Board of Directors for the incorporated HOA.

Page 5 of 32
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30. Defendants John Doe 1, John Doe 2, and John Doe 3, were members of the

Developer-controlled Board of Directors of the HOA appointed by the Developers prior to

Turnover.

31. Defendant Hightower Construction Co., Inc. ("Hightower") is a corporation

organized and existing pursuant to the laws of South Carolina with its principal place of

business in Charleston County.

32. Upon information and belief, Hightower served as the general contractor for

the construction of the Bee Street Lofts and agreed to construct the Bee Street Lofts in

accordance with the applicable building code and contract documents, including, but not

limited to, the plans and specifications prepared by Defendant Steinberg Design

Collaborative, LLP ("Steinberg") and McVeigh &Mangum Engineering, Inc. ("McVeigh").

33. Upon information and belief, Steinberg is a limited liability partnership

organized and existing pursuant to the laws of Texas and regularly conducts business in

Charleston County, South Carolina. Upon information and belief, Steinberg is registered to

do business in South Carolina and appointed an agent for service of process in South

Carolina.

34. Upon information and belief, Steinberg, served as the architect of record for

the design of the Bee Street Lofts and agreed to provide professional architectural services

for the design of the Bee Street Lofts, specifically including, but not limited to, the issuance

of the plans, details, and specifications for the construction of the Bee Street Lofts. These

documents and/or instruments of service were required to be in compliance with all

applicable ordinances, codes, regulations, statutes, and industry standards.

35. Upon information and belief, Steinberg agreed to make periodic visits to the

Bee Street Lofts during construction, and otherwise performed contract administration
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services during construction to observe whether the construction was being completed in

accordance with the plans and specifications and all applicable building codes.

36. Upon information and belief, Defendant McVeigh is a limited liability company

organized under the laws of Florida and regularly conducts business in Charleston County,

South Carolina. Upon information and belief, McVeigh is registered to do business in

South Carolina and appointed an agent for service of process in South Carolina.

37. Upon information and belief, McVeigh served as the structural engineer of

record for the design of the Bee Street Lofts and agreed to provide professional

engineering services for the design of the Bee Street Lofts, specifically including, but not

limited ta, the issuance of engineered plans and specifications for the construction of the

Bee Street Lofts. These documents and/or instruments of service were required to be in

compliance with all applicable ordinances, codes, regulations, statutes, and industry

standards.

38. Upon information and belief, David L. Agee is a citizen and resident of

Charleston County, South Carolina who did business in Charleston County as Coastal

Exteriors, Inc.

39. Upon information and belief, Coastal Exteriors, Inc. is or was a corporation

organized and existing pursuant to the laws of South Carolina with its principal place of

business in Charleston County.

40. Upon information and belief, Coastal Exteriors, Inc. was dissolved with David

L. Agee being its sole shareholder.

41. Coastal Exteriors, Inc. and David L. Agee (hereinafter collectively "Coastal

Exteriors") installed the exterior hard coat stucco and related flashings and accessories on

the Bee Street Lofts as a subcontractor to Hightower.
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\i 42. Assurance Waterproofing Co., Ir~c. ("Assurance Waterproofing") is a

corporation organized and existing pursuant to the laws of South Carolina with its principal

place of business in Richland County, South Carolina.

43. Upon information and belief, Assurance Waterproofing was duly licensed by

the State of South Carolina for Interior Renovations, Glass and Glazing and Masonry, said

license having lapsed in 2010.

44. Upon information and belief, Assurance Waterproofing installed the exterior

caulk and sealants at the Bee Street Lofts as a subcontractor to Hightower

45. Upon information and belief, Norman A. Stewart is a citizen and resident of

Charleston County, South Carolina who conducted business in Charleston County as NAS

Services.

46. Upon information and belief, NAS Services, Inc. is or was a corporation

organized and existing pursuant to the laws of South Carolina with its principal place of

business in Charleston County.

47. Upon information and belief, NAS Services, Inc. was dissolved with .Norman

A. Stewart being its sole shareholder.

48. NAS Services, Inc. and Norman A. Stewart (hereinafter collectively "NAS

Services"} served as an "Exterior Skin Consultant / Construction Monitor" for the

construction of the Bee Street Lofts as a subcontractor to Hightower.

49. Weatherhoftz Masonry, LLC ("Weatherholtz Masonry") is a limited liability

company organized and existing pursuant to the laws of South Carolina with its principal

place of business in Charleston County.

50. Upon information and belief, Weatherholtz Masonry installed the exterior

brick cladding and related flashings on ,the Bee Street Lofts as a subcontractor to

Hightower.
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~ 51. Upon information and belief, General Heating &Air Conditioning Company of

Greenville, Inc. is a corporation organized and existing pursuant to the laws of South

Carolina with its principal place of business in Greenville County and, at all times relevant

herein, conducted business in Charleston County as General Heating & AC Co.

(hereinafter "General HVAC").

52. Upon information and belief, General HVAC designed and installed the

mechanical system and appurtenant parts at the Bee Street Lofts as a subcontractor to

Hightower.

53. Upon information and belief, Worsham Sprinkler Company, Inc. n/k/a VSC

Fire &Security, Inc. ("Worsham") is or was a corporation organized and existing pursuant

to the laws of Virginia and conducted business in Charleston County. Upon information

and belief, VSC Fire &Security purchased the assets of Worsham in February 2003. In

2009 Worsham transitioned to the name VSC Fire and Security, Inc.

54. Upon information and belief, Worsham installed the fire suppression sprinkler

system and related components at the Bee Street Lofts as a subcontractor to Hightower.

55. Upon information and belief, Jones Glass, Inc. ("Jones Glass") is or was a

corporation organized and ,existing pursuant to the laws of Georgia and conducted

business in Charleston County.

56. Upon information and belief, Jones Glass installed the exterior windows and

doors and related flashings at the Bee Street Lofts as a subcontractor to Hightower.

57. Defendants David L. Agee, Coastal Exteriors, Inc., Assurance Waterproofing

Co., Inc., Norman A. Stewart, NAS Services, Inc., Weatherholtz Masonry, LLC, General

Heating &Air Conditioning Company of Greenville, Inc. d/b/a General Heating & AC Co.,

Inc., Worsham Sprinkler Company, Inc. n/k/a VSC Fare &Security, Inc., and Jones Glass,

i Inc. may hereinafter be referred to collectively as "Defendant Subcontractors."
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58. Plaintiffs have experienced numerous instances of water intrusion into the

building, the camrimon elements, the limited common elements; and the individual

condominium units at the Bee Street Lofts.

59. Recently, an architect and professional engineers inspected Bee Street Lofts

and discovered numerous design and construction deficiencies, building code violations

and substantial resulting damage.

60. Plaintiff HOA made repeated demands upon the Defendants to investigate

and cure the defects and repair the resulting damages.

61. The Developers represented to the Plaintiffs that they attempted to cure

certain defects. It has recently been discovered that such attempts were temporary

cosmetic "band aids" designed and intended to mask the symptoms of the defects with no

real attempt to thoroughly investigate the source and/or cause of the water intrusion and

make appropriate and permanent repairs.

62. The repair attempts by the Defendants were unsuccessful and/or deficient.

63. The Defendants failed to remedy the defects. Consequently, water intrusion

through the building envelope and resulting damage to the building, common elements,

limited common elements and the individual condominium units in addition to personal

property of the members of the Plaintiff HOA and Plaintiff Class continued unabated.

64. Plaintiffs are informed and believe that the damage to the Bee Street Lofts, its

common elements, limited common elements, and individual condorrtinium units is a direct

and proximate result of defects and deficiencies in the design, development, construction

and attempted repairs of the Bee Street Lofts, specifically including, but not limited to, the

following:

(a) In failing to reference the correct applicable building code on the plans
used for construction of the project;
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\' (b) In failing to use appropriate fasteners to attach the metal lath to the

structure;

(c) In failing to install the lath fasteners into the stud framing of the structure;

(d) In installing lath fasteners in excess of the maximum spacing allowed by

the lath manufacturer, ASTM standards, industry standards and the

building code;

(e) In failing to design the stucco cladding with appropriate through-wall

flashings or other drainage mechanisms;

(f) In failing to install the stucco cladding in accordance with ASTM C-926

and 1063, and other applicable industry standards;

(g) In failing to install the stucco cladding in accordance with the applicable

building code;

(h) In failing to install the stucco cladding in accordance with the

manufacturer's installation instructions;

(i) In failing to install the exterior cladding in a leak-proof manner;

(j) !n failing to install appropriate flashings in the stucco cladding system;

(k) In failing to appropriately seal or caulk the stucco cladding;

(I) In failing to appropriately flash deck-to-wall intersections thereby

promoting water intrusion into the framing assembly resulting in damage

to the structure;

(m) In failing to install the secondary weather barrier in aweather-lapped

fashion;

(n) (n failing to install the brick cladding in accordance with industry

standards and the applicable building code;

(o) !n failing to properly support the brick veneer at each floor level in

violation of industry standards and the building code;

(p) (n designing and specifying the brick cladding installation in a defective

manner;

(q) In failing to design the wall assembly with the appropriate number and

spacing of brick ties;

(r) In failing to install the appropriate number of brick ties and at appropriate

spacing;
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` (s) In failing to install horizontal joint reinforcing within the brick cladding

assembly;

(t) In failing to install appropriate flashings or weep assemblies in the brick

cladding;

(u) In failing to appropriately install through-wall flashing assemblies in the

brick cladding;

(v) In failing to install the brick cladding in accordance with the then existing

seismic lateral force resistance requirements;

(w} In failing to install steel lintels with appropriating coating so as to protect

them from the elements resulting in rusting and corroded lintels;

(x} In failing to install appropriate flashing at the GFRC cladding

components;

(y) In failing to install proper balcony waterproofing;

(z) In failing to install the courtyard terraces in a leak-proof manner;

(aa) In designing and installing a garage ramp in an unsafe manner; .

(bb) In failing to install the sprinkles fire protection system in accordance with

industry standards and the applicable building code;

(cc) In failing to undertake repairs commensurate with industry standards,

manufacturer's installation instructions and the applicable building code;

(dd) In failing to undertake repairs to arrest water intrusion into the buildings;

lee) In failing to properly and adequately investigate the nature of the

defects; `

~ (ff) In failing to act as a reasonably prudent developer would act under

similar circumstances;

(gg) In failing to act as a reasonably prudent contractor and subcontractor

would act under similar circumstances;

(hh) In failing to act as a reasonably prudent design professional would act

under similar circumstances; and

(ii) In such other failures as will be shown' through the discovery and trial of

this matter.
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`l 65. Plaintiffs are informed and believe that various components of the Bee Street

Lofts, including those listed above, are not in compliance with the building codes and

standards which were applicable to this project at the time of design and construction and

must be replaced or remedied to comply with current building codes and standards

applicable to this project.

66. The Plaintiffs have been and will continue to be proximately damaged by the

design and construction defects existing at the Bee Street Lofts.

67. The latent design and construction defects caused substantial consequential

and resulting damage to various non-defective components of the Bee Street Lofts'

common elements, limited common elements, and the individual condominium units, in the

form of, inter alia, water intrusion, water damage, rusted/failing fasteners and framing

members, damage to decks and balconies, damage to insulation, wood components,

interior trim, interior drywall, and non-defective elements of the brick, siding, deck,

balconies, windows, doors, roof, soffit, and water management systems.

68. Notwithstanding that Plaintiffs have properly maintained Bee Street Lofts, the

construction defects set forth herein caused occurrences in the form of leaks, defects, and

failures within the wall, which are not readily apparent to one examining the exterior surface

thereof.

69. The latent design and construction defects resulted in continual exposure to

the same generally harmful conditions over time in the form of repeated injurious events that

occurred each and every year since construction, and constitute "occurrences" and

compensable damage. The latent construction defects resulted in repeated water intrusion

into the Bee Street Lofts, failure of the components of the exterior envelope, failure of the

structural systems, and other consequential damages. Further, the negligence of each

Defendant herein resulted in damage to the work of the other contractors, subcontractors
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and trades and in damage to the Bee Street Lofts, the Plaintiffs' property, and the Plaintiffs'

use and enjoyment of the Bee Street Lofts.

70. Due to the design and construction defects and resulting property damage,

Plaintiffs have, and in the future will be forced to expend significant sums of money to

repair the damage, will have to pay for professional fees to investigate the full extent of the

problems, to design remediation plans and specifications to correct the design and

construction deficiencies, and to implement the remediation plan for the Bee Street Lofts.

71. Additionally, Plaintiffs have suffered, and will continue to suffer, loss of use

and enjoyment of the Bee Street Lofts, its common areas, limited common areas, parking

areas and individual condominium units. Such loss and interference with the use and

enjoyment of the Bee Street Lofts, will continue through the time in which repairs are

undertaken.

72. As a direct and proximate result of the Defendants' actions, Plaintiffs have

spent and will continue to expend substantial sums of money in order to investigate,

renovate and restore the Bee Street Lofts to make it safe and habitable and, in addition

thereto, Bee Street Lofts has suffered a loss in value and depreciation by virtue of the

defects and damages. In addition, Plaintiffs will be required to expend substantial sums

which include, but are not limited to, the cost of the investigation, the design of the repair, the

repair itself and other actual, incidental, consequential, special, direct, and indirect damages

afl to Plaintiffs' damage in an amount to be determined.

73. As a result of the canducf referenced herein, Plaintiffs are entitled to punitive

damages in an amount to be determined.

74. This matter arises out of the design, development, construction marketing and

sale of the Bee Street Lofts, located in Charleston County.
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~j 75. This Honorable Court has jurisdiction over all subject matter alleged herein and

over all parties hereto, and venue is'proper in this forum.

CLASS ACTION ALLEGATIONS

76. Plaintiff Laboccetta, and other similarly situated unit owners, own an undivided

interest in the common elements and limited common elements of the Bee Street Lofts.

77. Pursuant to the common law of South Carolina and Rule 23 of the South

Carolina Rules of Civil Procedure ("SCRCP"), Plaintiff Laboccetta brings this action both

individually and as a proposed class action against Defendants on behalf of himself and all

other similarly situated persons and entities, that own condominium units within the Bee

Street Lofts (hereinafter referred to collectively as the "Class"). The Class is more

particularly defined as follows:

All persons and/or entities that own condominium units within the Bee
Street Lofts.

Excluded from the Class are:

(a) Any Judge presiding over this action and members of their families;

(b) Defendants and any entity in which Defendants have a controlling
interest or which have a controlling interest in Defendants and
Defendants' current or former employees, investors, members, or
officers;

(c) Any former owner of a condominium unit; and

(d) All persons who properly execute and file a timely request for exclusion
from the Class.

78. As representatives of the Class defined herein pursuant to Rule 23(a) of the

South Carolina Rules of Civil Procedure, the Plaintiffs seek tv recover monetary damages

from the Defendants, for negligence, gross negligence, recklessness, wantonness,

willfulness, breach of fiduciary duties, breach of express and implied warranties, with

respect to their duties as a developer in the development, marketing, sale of, administration,
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` ì care, and maintenance and/or repair of the Bee Street Lofts, as well as their duties to

design and construct the Bee Street Lofts free from defects and in accordance 'with all

applicable building and dwelling codes.

79. Numerosity: The Class is composed of in excess of one hundred persons

geographically dispersed throughout the State of South Carolina and other states, the

joinder of whom in one action is impractical. When spouses and co-owners are

considered, the Class is expected to be in excess of two hundred members.

80. Commona/ity: Questions of law and fact common to the Class exist as to all

members of the Class and predominate over any questions affecting only individual

members of the Class. These common legal and factual issues include, but are not limited

to, the following:

(a) Whether the project was designed by the architect of record in
accordance with the applicable building code;

(b) Whether the exterior cladding systems (brick and stucco) were
installed in accordance with the applicable building code;

(c) Whether the Defendants negligently installed the windows;

(d) Whether the balconies were negligently installed;

(e) Whether the courtyard terraces were negligently installed;

(~ Whether Defendants knew or should have known of these defects;

(g) Whether repairs undertaken by the Defendants were performed in a
negligent or grossly negligent manner;

(h) Whether Defendants have acted or refused to act on grounds
generally applicable to the Class;

(i) Whether Defendants are financially responsible to pay the full costs
and expenses of repair of defective windows, and window and alarm
system installation;

(j) Whether Plaintiffs and the Class are entitled to compensatory
damages, including, among other things: (i) compensation for all out-
of-pocket monies expended by other members of the Cfass for
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repair/replacement of building components, as well as

repair/replacement of other property damage; (ii) temporary repairs;

and (iii) compensation for loss of use'; and

(k) Whether the Plaintiffs are entitled to prejudgment interest, attorneys'

fees and costs from Defendants.

81. Typicality: Plaintiff Laboccetta's claims are typical of the claims of the

members of the Class, as all such claims arise out of Defendants' wrongful conduct in the

design, construction, marketing, selling, management and repair of the Bee Street Lofts.

82. Adequate Representation: Plaintiff Laboccetta will fairly and adequa#ely

protect the interests of the members of the Class and has no interests antagonistic to

those of the Class. Plaintiffs have retained counsel experienced in the prosecution of

construction defect claims and complex litigation, including condominium defect claims and

class actions.

83. Predominance and Superiority. This class action is appropriate for

certification because questions of law and fact common to the members of the Class

predominate over questions affecting only individual members, and a Class action is

superior to other available methods for the fair and efficient adjudication of this

controversy, since, among other things, individual joinder of all members of the Class is

impracticable. Should individual Class Members be required to bring separate actions, this

Court would be confronted with a multiplicity of lawsuits burdening the court system while

also creating the risk of inconsistent rulings and contradictory judgments. In contrast to

proceeding on a case-by-case basis, in which inconsistent results will magnify the delay

and expense to all parties and the court system, this class action presents far fewer

management difficulties while providing unitary adjudication, economies of scale and

comprehensive supervision by a single Court.
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84. Defendants have acted on grounds generally applicable to the Class. Ciass

certification is appropriate under South Carolina law because Defendants engaged in a

uniform and common practice vis-a-vis each class member. All Class Members have the

same legal right to, and interest in, redress for damages associated with the defective

conditions existing within the Bee Street Lofts.

85. Plaintiffs and the Class, who are all members of the HOA, envision no

unusual difficulty in the management of this action as a class action.

86. Each Class Member has an interest of more than $100.00.

87. The amount of money at stake for each Class Member is not sufficient for

each member to hire their own counsel, forensic engineers and architects and bring their

own action.

FOR A FIRST CAUSE OF ACTION
(Breach of Implied Warranty of Habitability as to the Developers)

88. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

89. In marketing and selling the Bee Street Lofts or otherwise placing the Bee

Street Lofts into the stream of commerce, the Developers, by operation of law, impliedly

warranted that the Bee Street Lofts would be habitable and free from all defects.

90. Developers breached the implied warranty of habitability by designing,

constructing, marketing and selling a defective project as set forth above in Paragraph 64,

including its subparts.

91. As a direct, foreseeable and proximate result of Developers' breach of the

implied warranty of habitability, the Plaintiffs suffered significant physical damage to the Bee

Street Lofts, including water intrusion, loss of use, as well as diminution in its value. The

Plaintiffs have further been damaged in that they have spent, and will continue to expend,
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~ large sums of money in order to determine the extent of the damage to the Bee Street Lofts

and' to repair it.

92. Any attempts by the Developers to disclaim the warranty of habitability are

void and unenforceable under the law of South Carolina as interpreted by the South

Carolina Supreme Court in that, inter alia, the purported disclaimer was not conspicuous

and was not specifically bargained for with Plaintiffs or with the other individual

condominium unit owners or purchasers.

93. Plaintiffs are entitled to a judgment against the Developers in an amount to

be proven at trial for all direct, indirect, actual, resulting and consequential damages

proximately caused by the Developers' breach of the warranty of habitability.

FOR A SECOND CAUSE OF ACTION
(Breach of Fiduciary Duty as to the Developers and John Doe Board Members)

94. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

95. During the time that the Developers controlled the actions of the Board of

Directors, the Developers and the John Doe Board Members on the Developer-controlled

Board of Directors owed the Plaintiffs, and all other unit owners, a fiduciary duty to place

the interests of the Plaintiffs and the HOA above the interests of the Developers. This

fiduciary duty included a duty to conduct a good faith investigation of all possible design

and construction deficiencies at Bee Street Lofts without regard to whether the Developers

were ultimately liable for all damages arising from the deficiencies in design and

construction.

96. The Developers also owed anon-delegable duty to the Plaintiffs to ensure

that al! of the common elements and limited common elements of the Bee Street Lofts

were either in good repair and in compliance with all applicable building codes, or that
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~~ sufficient funds had been provided to the HOA by the Developers to make any necessary

repairs at the time of transition of control of the Board from the Developers to the owners of

the Bee Street Lofts condominium units.

97. The Developers and the John Doe Board Members on the Developer-

controlled Board of Directors failed to make the needed repairs to the common elements,

limited common elements, and other building components before transition of control of the

Board from the Developers to the owners of the Bee Street Lofts condominium units and

failed to mitigate continuing damage to the Bee Street Lofts and, instead, made. repairs

they knew, or should have known, were cosmetic in nature without addressing the root

cause of the water intrusion and would not provide a permanent solution.

98. Further, the Developers failed to adequately fund the HOA so that it could

make the necessary repairs.

99. By failing to repair the common elements, limited common elements, and

other building components and by failing to properly fund the HOA for the purpose of

making such repairs, the Developers and the John Doe Board Members on the Developer-

controlled Board breached their fiduciary duties and other non-delegable dukies owed to

the Plaintiffs.

10Q. As a proximate and direct result of the breach of fiduciary duties on the part of

the Developer and the Developer-controlled Board of Directors, Plaintiffs have spent and

will- continue to expend substantial sums of money in order to renovate and restore the Bee

Street Lafts to make it safe and habitable, and in addition thereto, the Bee Street Lofts

suffered a loss in value and depreciation by virtue of the defects and damages. In addition,

Plaintiffs will be required to expend substantial sums which include, but are not limited to, the

cost of the investigation, the design of the repair, the repair itself and other actual, incidental,

consequential, special, direct, and indirect damages all to Plaintiffs' damage in an amount to
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~~ be determined.

101. Additionally; Plaintiffs have suffered, and will continue to suffer, loss of use of

their units as well as the common areas and the limited common areas of the building.

Such loss will continue through the interference with the use and enjoyment of the

common areas and limited common areas during the time in which construction repairs are

undertaken to the Bee Street Lofts.

102. The Plaintiffs are entitled to a judgment against the Developers and the John

Doe Board Members on the Developer-controlled Board of Directors for all actual, direct,

indirect, resulting and consequential damages proximately caused by the breach of their

fiduciary and other non-delegable duties in an amount to be proven at trial.

FOR A THIRD CAUSE OF ACTION
{Negligence J Gross Negligence as to the Developers)

103. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if

fully restated herein.

104. As the developers of Bee Street Lofts, the Developers owed a duty of due

care to the Plaintiffs in overseeing the construction, management, and operation of the

Bee Street Lofts.

105. The Developers breached the duty of due care they owed to Plaintiffs by

marketing, developing, constructing and selling a defective condominium building as set

forth above in Paragraph 64, including its subparts, as well as through one or more of the

following particulars:

(a) By failing to properly select the architect, general contractor, and materials
used in the construction of Bee Street Lofts;

(b) By failing to properly oversee the design and construction, including the
selection of contractors and subcontractors, of the Bee Street Lofts when
they planned to sell the condominium units to members of the public for
profit;
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1 (c) By negligently making misrepresentations to the Plaintiffs concerning the
quality of the construction of Bee Street Lofts;

(d) By failing to properly and prudently fund and effect repairs to the common
elements, limited common elements, and individual units of the Bee Street
Lofts when they controlled the HOA and its Board of Directors;

(e) By failing to properly and prudently fund the HOA before transition of
control of the Board to the individual condominium unit owners;

(fib By engaging in self-dealing and self-interested transactions while allowing
the defects and resulting damage at Bee Street Lofts to continue
unabated; and

(g) In such other failures that will be shown during the discovery of this case
and at trial.

106. The negligent acts and omissions of the Developers were the proximate

causes of construction and design deficiencies set forth above, which resulted in property

damage and financial damages to Plaintiffs.

107. Due to the design and construction defects and resulting property damage

caused by the Developers' negligence, Plaintiffs have spent, and will continue to expend,

substantial sums of money in order to renovate and restore the Bee Street Lofts to make it

safe and habitable. In addition thereto, the Bee Street Lofts suffered a loss in value and

depreciation by virtue of the defects and damages which include, but are not limited to, the

cost of the investigation, the design of the repair, the repair itself and other actual, incidental,

consequential, special, direct, and indirect damages all to Plaintiffs' damage in an amount to

be determined.

108. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the

common areas and the limited common areas of the Bee Street Lofts. Such loss will

continue through the interference with the use and enjoyment of the common areas and

limited common areas of the Bee Street Lofts during the time in which construction repairs

are undertaken.
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1 109. As a direct and proximate result of the negligence of the Developers, the

Plaintiffs are entitled to a judgment against the developers for all actual, direct, indirect,

resulting and consequential damages in an amount to be determined at the trial of this

case.

FOR A FOURTH CAUSE OF ACTION
(Alter Ego/Amalgamation/Piercing the Corporate Veil as to the Developers)

110. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

111. Bomasada and 150 Bee Street, LLC collectively held themselves out to the

Plaintiffs and the public as the developer of Bee Street Lofts.

112. Upon information and belief, Bomasada and its agents, officers, directors,

and shareholders wholly own and/or completely dominate and control 150 Bee Street,

LLC.

113. Upon information and belief, 150 Bee Street, LLC at all times relevant to this

action:

(a) Failed to observe corporate formalities;

(b) Was grossly undercapitalized for the purposes of the corporate
undertaking, to wit, the development of the Bee Street Lofts and the
remediation of any and all defects in the design and construction of the
Bee Street Lofts should they arise;

(c) Was controlled by Bomasada and its agents, officers, directors and
shareholders to such an extent that it was merely a facade for the
operations of Bomasada and its agents, officers, directors and
shareholders;

(d) Does not have any functioning o~cers or directors that are independent of
Bomasada; and

(e) Is functionally insolvent.

1'i4. In addition, upon information and belief, any and all funds that were paid to

150 Bae Street, LLC, through the sale of the individual units contained within the Bee

Page 23 of 32

EXHIBIT E

REC 0547



~~ Street Lofts, were siphoned from the company by Bomasada, and its agents, directors,

officers, and/or shareholders.

115. Bomasada and its agents, directors, officers, and/or shareholders, dominated

and controlled 'I 50 Bee Street, LLC such that it was merely an alter ego of Bomasada set up

to shield Bomasada and its agents, directors, officers and/or shareholders from liability

resulting from their design, marketing, construction and sale of a residential condominium

project in Charleston County, South Carolina.

116. Upon information and belief, Bomasada failed to follow the necessary

corporate formalities, as required by law, and undercapitalized 150 Bee Street, LLC and

siphoned corporate funds for personal use of its shareholders, used corporate facilities and

employees for personal ends, and otherwise so intermingled the personal and financial

affairs with the company's that they have become the alter ego of Bomasada, its agents,

directors, officers and/or shareholders.

117. Further, upon information and belief the interests of Bomasada and its agents,

directors, officers and/or shareholders, and 150 Bee Street, LLC are so amalgamated that

the Plaintiffs are entitled to disregard the corporate forms and recover against Bornasada

and its agents, directors, officers and/or shareholders.

118. Upon information and belief, 150 Bee Street, LLC is a shell and/or sham

company dominated and controlled by Bomasada and its agents, directors, officers and/or

shareholders such that they are not legally distinct.

119. Further, Bomasada's website and other marketing materials claims Bee

Street Lofts to be one of its developments.

120. It would be inequitable to allow the true developers to hide behind a corporate

shield that has no basis in fact for the express purpose of avoiding their obligations,

responsibilities and liabilities to the Plaintiffs.
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~~~ 121. Plaintiffs are entitled to pierce the corporate veil of 150 Bee Street, LLC and

thereby obtain a judgment against Bomasada and its agents, 'directors, officers and

shareholders for the liability of 150 Bee Street, LLC in an amount to be determined by the

trier of fact.

122. Further, because the interests of Bomasada and its agents, directors, officers

and shareholders, and 150 Bee Street, LLC are so amalgamated, Plaintiffs are entitled to

disregard the corporate forms and recover against Bomasada and its agents, directors,

officers, and shareholders in an amount to be determined by the trier of fact.

FOR A FIFTH CAUSE OF ACTION
(Negligence /Gross Negligence as to Hightower and Subcontractors)

123. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

124. Hightower and Subcontractors, either by their own employees or through the

i
use of subcontractors, constructed the Bee Street Lofts, its common elements and limited

common elements.

125. At all times relevant hereto, Hightower and Subcontractors, their agents,

servants, employees, and/or subcontractors undertook and owed a duty to the Plaintiffs and

its members to perform their work at the Bee Street Lofts in accordance with the applicable

building and dwelling codes, approved construction plans and specifications, and in a

careful, diligent, and workmanlike manner, free from latent defects.

126. Hightower and Subcontractors, their agents, servants, employees, and/or

subcontractors were negligent, careless, reckless, willful and wanton in failing to perform

their work in accordance with the applicable building and dwelling codes, approved

construction plans and specifications, and in failing to perform their work in a careful, diligent,

and workmanlike manner, free from latent defects, thereby breaching the above-referenced
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`~ duties by, but not limited to, the particulars set forth above in Paragraph 64, including its

subparts.

127. As a direct, foreseeable and proximate result of the negligence and gross

negligence of Hightower and Subcontractors, Plaintiffs have spent and will continue to

expend substantial sums of money in order to renovate and restore the Bee Street Lofts to

make it safe and habitable, and in addition thereto, the Bee Street Lofts suffered a loss in

value and depreciation by virtue of the defects and damages. In addition, Plaintiffs will be

required to expend substantial sums which include, but are not limited to, the cost of the

investigation, the design of the repair, the repair itself and other actual, incidental,

consequential, special, direct, and indirect damages all to Plaintiffs' damage in an amount to

be determined.

128. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the

common areas and the limited common areas of the Bee Street Lofts. Such loss will

continue through the interFerence with the use and enjoyment of the common areas and

limited common areas of the Bee Street Lofts during the time in which construction repairs

are undertaken.

129. The violation of applicable building codes constitutes negligence der se.

130. The breach of duty, code violations, and deviations from industry standards on

the part of Hightower and Subcontractors, their agents, servants, employees and/or

subcontractors constitute gross negligence, entitling Plaintiffs to an award of all actual,

direct, indirect, resulting, consequential, and punitive damages.

131. Asa result of the negligence and gross negligence of Hightower and

Subcontractors, their agents, servants, employees and/or subcontractors, the Plaintiffs are

entitled to a judgment against Hightower and Subcontractors for all actual, direct, indirect,

resulting, consequential, and punitive damages in an amount to be determined at the trial
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~ of this case.

FOR A SIXTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanlike Service as to

Hightower and Subcontractors)

132. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

133. By undertaking and performingconstruction work at the Bee Street Lofts,

Hightower and Subcontractors impliedly warranted that their work would be performed in a

careful, diligent, and workmanlike manner and would be free from all defects.

134. Hightower and Subcontractors, their agents, servants, employees and

subcontractors breached the implied warranty of workmanlike service by constructing a

project with the defects and deficiencies set forth above in Paragraph 64, including its

subparts.

135. Plaintiffs have been proximately damaged by Hightower and Subcontractors'

breach of their implied warranty of workmanlike service in that Plaintiffs have spent, and will

continue to expend, substantial sums of money in order to renovate and restore the Bee

Street Lofts to make it safe and habitable. In addition thereto, the Bee Street Lofts suffered

a loss in value and depreciation by virtue of the defects and damages which include, but are

not limited to, the cost of the investigation, the design of the repair, the repair itself and other

actual, incidental, consequential, special, direct, and indirect damages all to Plaintiffs'

damage in an amount to be determined.

136. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the

common areas and the limited common areas of the Bee Street Lafts. Such loss will

continue. through the interference with the use and enjoyment of the common areas and

limited common areas of the Bee Street Lofts during the time in which construction repairs

are undertaken.
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137. As a direct and proximate result of Hightower and Subcontractors' breach of

their implied warranties, Plaintiff is entitled to a judgment against Hightower and

Subcontractors for all actual, direct, indirect, resulting and consequential damages in an

amount to be proven at the trial of this case.

FOR A SEVENTH CAUSE OF ACTION
(Breach of Warranty as to Steinberg and Mc1/eigh)

138. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

139. Upon information and belief, Steinberg and McVeigh, pursuant to its contract

with the Developers, expressly warranted that its plans, specifications, and other

instruments of service would be in compliance with all applicable ordinances, codes,

regulations, statutes, and industry standards.

140. Steinberg and McVeigh warranted the sufficiency of the design, plans, and

specifications for the Bee Street Lofts.

141. Plaintiffs are a beneficiary of the express and implied warranties provided by

Steinberg and McVeigh.

142. As indicated in the Affidavits of Theodore Padgett, P.E. and Forrest R. Latt,

FAIA, LEER AP, which are attached hereto as Exhibit "A" and ~xhilait "B" res~ectivPly, and

which are incorporated herein by reference, Steinberg and McVeigh breached their

express and implied warranties by failing to design the Bee Street Lofts free from defects

and in compliance with the applicable building codes and industry standards.

143. Plaintiffs have been proximately damaged by Steinberg's and McVeigh's

breach of their express and implied warranties in that .Plaintiffs have spent, and will

continue to expend, substantial sums of money in order to renovate and restore the Bee
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~) Street Lofts to make it safe and habitable. in addition thereto, the Bee Street Lofts suffered a

lass in value and depreciation by virtue of the defects and damages which include, but are

not limited to, the cost of the investigation, the design of the repair, the repair itself and other

actual, incidental, consequential, special, direct, and indirect damages alf to Plaintiffs'

damage in an amount to be determined.

144. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the

common areas and the limited common areas of the Bee Street Lofts. Such loss will

continue through the interference with the use and enjoyment of the common areas and

limited common areas of the Bee Street Lofts during the time in which construction repairs

are undertaken.

145. As a result of Steinberg's and McVeigh's breach of express and implied

warranties, the Plaintiffs are entitled to a judgment against Steinberg and McVeigh for all

actual, direct, indirect, resulting and consequential damages in an amount to be proven at

trial.

FOR AN EIGHTH CAUSE OF ACTION
(Negligence /Gross Negligence as to Steinberg and McVeigh)

146. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

147. Steinberg and McVeigh agreed to provide professional architectural any!

engineering services for the design and engineering of the Bee Street Lofts, specifically

including, but not limited to, the issuance of the plans and specifications for construction.

These documents and/or instruments of service were required to be in compliance with all

applicable ordinances, building codes, regulations, statutes, and industry standards.

148. Upon information and belief, Steinberg agreed to make periodic visits to the

Bee Street Lofts during construction and perform other contract administration services to
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~1 observe, among other things, whether the construction was being completed in

accordance with the plans and specifications and all applicable building codes.

149. It was foreseeable that Plaintiffs and its members, as the owners of the Bee

Street Lofts' common elements and limited common elements, would be damaged if

Steinberg and McVeigh breached the above-referenced duties. As such, Steinberg and

McVeigh Owed a duty of due care to the Plaintiffs and its members.

150. As indicated in the Affidavits of Theodore Padgett, P.E. and Forrest R: Lott,

FAIA, LEED AP, which are attached hereto as Exhibit A and Exhibit B respectively, and

which are incorporated herein by reference, Steinberg and McVeigh breached their duty of

care in the following particulars, including but not limited to:

(a) Failing to properly design and prepare specifications for the Bee Street
Lofts which were . compliant with all applicable building codes and
professional standards;

(b) Failing to specify products that were in compliance with applicable
building codes;

(c) Failing to design and specify an 'exterior cladding system for the Bee
Street Lofts with an adequate water management system to prevent water
from intruding into the interior of the condominium units or the wall cavities
of the building;

(d) Failing to design and specify an adequate water management system in
and around building openings, including, but not limited to, the exterior
windows at the Bee Street Lofts;

(e) Failing to design and specify deck-to-wall intersection waterproofing that
complies with applicable building codes and design standards;

(~ Failing to properly administer, observe and inspect the construction of the
Bee Street Lofts for compliance with the plans and specifications and
applicable building codes;

(g) Failing to properly carry out inspections and contract administration duties;

(h) Failing to design and specify support for the brick veneer at each floor
level in violation of industry standards and the building code;

{i) Failing to design the wall assembly with the appropriate number and
spacing of brick ties;
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~) (j) Failing to act as a reasonably prudent design professional would act
under similar circumstances;

(k) Failing to detect deficient and non-code compliant work by Hightower and
its subcontractors; and

(!) Such other breaches of the standard of care which are determined during

the ongoing investigation of design deficiencies at the Bee Street Lofts.

151. As a direct, foreseeable and proximate result of the negligence, design

defects and resulting property damage, Plaintiffs have spent, and will continue to expend,

substantial sums of money in order to renovate and restore the Bee Street Lofts to make it

safe and habitable. In addition thereto, the Bee Street Lofts suffered a loss in value and

depreciation by virtue of the defects and damages which include, but are not limited to, the

cost of the investigation, the design of the repair, the repair itself and other actual, incidental,

consequential, special, direct, and indirect damages all to Plaintiffs' damage in an amount to

be determined.

152. Additionally, Plaintiffs have, and wi11 continue to, suffer loss of use of the

common 'areas and the limited common areas of the Bee Street Lofts. Such loss will

continue through the interference with the use and enjoyment of the common areas and

limited common areas of the Bee Street Lofts during the time in which construction repairs

are undertaken.

153. As a direct and proximate result of Steinberg's and McVeigh's negligence,

Plaintiffs are entitled to a judgment against Steinberg and McVeigh for all actual, direct,

indirect, resulting and consequential damages in an amount to be proven at trial.

WHEREFORE, the Plaintiffs pray this Honorable Court inquire into the matters set

forth herein and award judgment in favor of the Plaintiffs against the Defendants, jointly and

severally, as follows:

(a) For all actual, direct, indirect, special and consequential damages against
the Defendants, jointly and severally, in an amount to be shown at trial;
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~~~ (b) For punitive damages in an amount to be determined by the trier of fact;

(c) For prejudgment and past judgment interest;

(d) For all attorneys' fees and costs associated with investigating and
prosecuting this action; and

(e) For all other relief this Honorable Court deems just ands proper.

Respectfully submitted,

f~v,~ 2 2 , 2014

Charleston, South. Carolina.

THURMOND KIRCHNER TIMBES Sc YELVERTON, PA

BY~ f t' l/ W✓t
JESS A. KIRCHNER
SC BAR NO.: 70479
CHRISTOPHER P. DETERS
SC BAR NO.: 74195
15 Middle Atlantic Wharf
Charleston, SC 29401
T: 843.937.8000
F: 843.937.4200
ikirchner(a~tktyla~rm.com
cdeters(a~tktvla~rm.com

-and-

YARBOROUGH APPLEGATE LAW FIRM

David B. Yarborough, Jr.
William E. Applegate, IV
291 East Bay Street, Floor2
Charleston, SC 29401
T: 843.972.0150
F: 843.277.6691
david(cr~.varboroughapplegate.com
William(c~yarborouahapplegate.com

Attorneys for the Plaintiffs
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

BEE STREET LOFTS HOMEOWNERS
ASSOCIATION, INC. and BRENDA
PtASKOWSKI, individually and on behalf
of all others similarly situated,

Plaintiffs,

vs.

BOMASADA GROUP, INC., BOMASADA
CHARLESTON, LTD., 150 BEE STREET,
LLC, HIGHTOWER CONSTRUCTION
CO., INC., STEINBERG DESIGN
COLLABORATIVE, LLP, McVEIGH 8~
MAGNUM ENGINEERING, tNC., JOHN
DOE 1, JOHN DOE 2, JOHN DOE 3, ALL
JOHN DOES BEING MEMBERS OF THE
DECLARANT-CONTROLLED BOARD OF
DIRECTORS OF THE BEE STREET
LOFTS HOMEONWERS ASSOCIATION,
INC. FROM INCEPTION THROUGH
TURNOVER, DAVID L. AGEE, COASTAL
EXTERIORS, INC., ASSURANCE
WATERPROOFING CO., INC., NORMAN
A. $TEWART, NAS SERVICES, INC.,
WEATHERHOLTZ MASONRY, LLC,
GENERAL HEATING &AIR
CONDITIONING COMPANY OF
GREENVlLLE,. iNC. d/b/a GENERAL
HEATING & AC CO, INC., WORSHAM
SPRINKLER COMPANY, INC, n/k/a VSC
FIRE &SECURITY, INC., and JONES
Gl..ASS,INC.

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10-

AFFIDAVIT OF
THEODORE PADGETT, P.E.

Personally appeared before me, the undersigned, who being duly sworn, states as follows:

1 am over eighteen years of age and in all other respects am competent to

execute this Affidavit.
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2. The matters set forth in this Affidavit are based on my personal knowledge and

observations, as welt as my professional education, training, and experience as a

Professional Engineer.

3. t am a Professional Engineer and am registered in the State of South Carolina.

also hold inactive registrations as a Professional Engineer in North Carolina, Georgia,

Virginia and Florida.

4. 1 have actual professional knowledge and experience in the area of structural

engineering as a result of having been regularly engaged in the active practice of structural .

engineering and design far the past 38 years.

5. My education, examinations, and experience are set forth in the attached CV.

6. I have experience investigating and assessing the design and construction of

condominium and apartment building facades in Charleston, South Carolina and my

investigation of the Bee Street Lofts is ongoing.

7. ! am familiar with the standard of care that should be exercised by a reasonably

prudent structural engineer in the design and review of building applications from a life safety,

as well as industry standard aspect, in both residential and commercial settings.

8. 1 reviewed the construction set of structural drawings far the Bee Street Lofts

signed and sealed by the structural engineer of record, McVeigh &Magnum Engineering, Inc.

Additionally, I have extensively examined the Bee Street Lofts and participated in non-

destructive and destructive testing to the building to investigate the nature of the construction

and the deficiencies and damage associated therewith. The documents and data I have

reviewed are the type of documents and data which I would consider in rendering an expert

opinion in this case. After my review of these documents and data, it is my opinion to a

reasonable degree of engineering certainty that there was a breach of the standard of care
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provided by McVeigh &Magnum Engineering, Inc. in the design and detailing of the brick

masonry and garage ramp stab at the Bee Street Lofts.

9. Based on the information that I have received and reviewed to date, it is my

professional opinion, to a reasonable degree of engineering certainty, that the drawings

prepared by McVeigh &Magnum Engineering, Inc. for the Bee Street Lofts project are

defective in the following respects:

a. The construction set of structural drawings do not provide complete details for

the brick masonry to be supported vertically at each floor level;

b. The garage ramp slab is insufficiently designed, structurally deficient, and could

result in a complete failure. in a code specked live load.

10. The issues listed above in which the standard of care was not met are not

exhaustive. As further investigation is conducted, additional issues or conditions associated

with the construction of the Bee Street Lofts may be discovered. I reserve the right to

supplement or amend this Affidavit and/or my professional opinion after reviewing additional

design calculations, construction drawings, correspondence, data, records, depositions, or

other information relating to the construction and design of the Bee Street Lofts.

FURTHER AFFIANT SAYETH NOT.

Theodore Pad , P.E.
Qom'

SWORN t befor e this\ day of August, 2014

NOTARY PUBLIC F R SOUTH CAROLINA

My. commission expires: T" I ~'
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STATE OF SOUTH CAROLINA

GOUNTY OF CHARLESTON

BEE STREET LOFTS HOMEOWNERS
ASSOCIATION, INC. and MARK
LABOCCETTA, individually and on behalf
of all others similarly situated,

Plaintiffs,

vs.

BOMASADA GROUP, INC., BOMASADA
CHARLESTON, LTD., 150 BEE STREET,
LLC, HIGHTOWER CONSTRUCTION
CO., INC., STEINBERG DESIGN
COLLABORATIVE, LLP, McVEIGH &
MAGNUM ENGINEERING, INC., JOHN
DOE 1, JOHN DOE 2, JOHN DOE 3, ALL
JOHN DOES BEING MEMBERS OF THE
DECLARANT-CONTROLLED BOARD OF
DIRECTORS OF THE BEE STREET
LOFTS HOMEONWERS ASSOCIATION,
INC. FROM INCEPTION THROUGH
TURNOVER, DAVID L. AGEE, COASTAL
EXTERIORS, INC., ASSURANCE
WATERPROOFING CO., INC., NORMAN
A. STEWART, NAS SERVICES, INC.,
WEATHERHOLTZ MASONRY, LLC,
GENERAL HEATING &AIR
CONDITIONING, COMPANY OF
GREENVILLE, INC. d/b/a GENERAL
HEATING & AC CO, INC., WORSHAM
SPRINKLER COMPANY, INC. n/k/a VSC
FIRE &SECURITY, INC., and JONES
GLASS,INC.

Defendants.

AFFIDAVIT OF
FORREST R. LOTT, FAIA

Personally appeared .before me Forrest R. Lott, FAIA, who being duly sworn on oath

deposes and says:
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-`} 1. That i am a licensed architect in the State of South Carolina and am also

licensed to practice in the State of Georgia. My education, training, and experience are set

forth in the attached CV.

2. I have actual professional, knowledge and experience in the area of architecture

as a result of having been regularly engaged in the active practice and design for the past 30

years.

3. I am familiar with the standard of care_ for a reasonably prudent architect in the

design, and review of building applications from.a life safety,'as well as industry standard

aspect, in both residential and commercial settings.

4. I have reviewed the Construction Documents prepared by Steinberg Design

Collaborative, LLP titled Bella Vista, which were permitted by the City of Charleston, South

Carolina for the project known as the Bee Street Lofts.

5. Sheet A106, Titled "Code Review" references the 1997 Standard Building

Code. Portions of the 1997 edition of the Standard Building Code were replaced- by the 2000

edition of the International Building Code nn April 23, 2004 and subsequently by the 2003

edition of the International Building Code on July 22, 2005. The Construction Documents

prepared by Steinberg Design Collaborative, LLP were not issued for permit until April of

2005. The project code review.data on A106 was not revised to reflect the applicable code in

effect at the. time of permitting.

6. I have extensively examined the Bee Street Lofts and participated in non-

destructive and destructive testing to this building on April 24, 2014, May 9, 2014, May 14;

2014, May 21, 2014, May 29, 2014, and August 6, 2014 to investigate the nature of the

construction and the deficiencies and damage associated therewith.

7. I also reviewed the report,of Theodore Padgett, P.E. published on July 11,

2014.
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8. The documents and data I have reviewed are the type of documents and data
1

which I would consider in rendering an expert opinion in this case.

9. Significant construction deficiencies are present at the Bee Street Lofts

including, but not. limited to, deficiencies in the installation of the exterior stucco and brick

masonry.

10. Based on the information that I have received and reviewed to date, it is my

professional opinion, to a reasonable degree of professional certainty, that Steinberg Design

Qollaborative, LLP breachetl the professional standard of care of an architect for the Bee

Street Lofts project in'the following respects:

a. By failing to update the project code review data in the drawings to reflect the

applicable code in effect at the time of permitting;

b. By failing to include sufficient detailing for the vertical spacing of brick ties and

failing to recognize discrepancies between the structural drawings and

architectural drawings relative to brick tie requirements and spacing;

c. By failing to include sufficient detailing for flashings and water-intrusion

prevention at the stucco wall assemblies

11. The lack of. detailing as well as inconsistencies in the construction documents

has led to severe water intrusion and structural damage to the Bee Street Lofts.

12. I reserve the right to supplement or amend this affidavit and/or my professional

opinion after reviewing additional design drawings, records, data, depositions, or other

information relating to the design of 150 Bee Street, Charleston, South Carolina.
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FURTHER YOUR DEPONENT SAYETH NOT.

By:
F rrest R. ott, FAIA

SWORN to before me this 21st
~d r~f August 01
~ ~ d (SEAL)
Notary Public for Georgia
My Commissior~~ Expires: September 19, 2017
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ACTION OF THE MEMBERS
OF

150 BEE STREET, LLC
WITHOUT A MEETING

The undersigned, being all of the Members of 150 Bee Street, LLC (the "Company"), do
hereby consent to the following action on behalf of the.Company pursuant to S.C. Code Ann. §33-
44-404, to the same effect as if said action were taken at a meeting of the Members duly called and
held for such purpose and at which the following resolutions were unanimously adopted:

RESOLVED, that the Company admit Bella Vista
Partnership, a Texas general partnership, as a Member, with an initial
Membership Interest of twenty-three and 34/100 percent (23.34°/a),
which shall reduce the Membership Interests of Neal I. Baker and
Thomas H. Morgan from twenty-five percent (25%) each to twenty-
three and 33/100 percent (23.33%) each. Edwin S. Pearlstine, Jr.
from twenty-five percent (25%) to twenty percent (20%), and the
Membership Interest of Ernest L. Masters, Jr. from twenty-five
percent (25%) to ten percent (10%).

No further action was taken on this date.

Dated this 28 h̀ day of February 2003.

'/

Neal I. Baker, Member

Member

/ ,~ /~~ {~
Edwin S. Pearlstine, Jr., Member

Ernest L. Masters, Jr., Member

403716000027 HOUSTON 238052.3
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---. ACTION OF THE MEMBERS
OF

150 BCE STREET, LLC
WITHOUT A MEETING

The undersi~led, being all of the Members of 150 Bee Street, LLC (the "Company"), do
hereby consent to the following action on behalf of the Company pursuant to S.C. Code Ann. ~33-
44-404, to the same effect as if said action were taken at a meeting of the Member's duly called and
held for such purpose and at which the following resolutions were unanimously adopted:

RESOLVED, that Ernest L. Masters, Jr. ("Masters") transfer his entire
membership interest ("Membership Interest") consisting of a ten percent (10%) Membership
Interest in the Company as follows: (i) three and 33/100 percent (3.33%) of Membership Interest
to Bella Vista Partnership, a Texas general partnership (ii) three and 33/100 percent (3.33%) of
MemUership Interest to Neal I. Balser, and (iii) three and 33/100 percent (3.33%) of Membership
Interest to Thomas H. Morgan pursuant to the terms of an Assignment of Membership Intcrest
Agreement of even date herewith.

No further action was taken on this date.

Dated this l~~e day of February, 2005.

H. Mbd pan, M

S. ~~arlstine, 7r.,

Ernest L. Masters, Jr:, Member
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b2/13/2005 16:40 13056728055 STAR ISLAND PAGE X5/13

~1
AC'~~l'~~T OF T~ N.LEMBERS

o~
1~0 ~~E STREET, ~~C
WITI~OU"~' .A MEE'~'~l`~TG

Tla~ undexsxg:~ed, being alb o~ the Me~bexs of 15Q Bes SUreet; LLB (~t~ "Co~n~pany"}, dp
hereby consent to ~lae follawizt~ action on belaa1~' of the Coxnpauy pursuant to S.C. Cade A.z~z~. §33-

44-404, to tk~e ~a~me effect as i~f said ~ctxaz~ w ~z'E #aken at a x~e~ting of tkze NZ~zz~bers duly ca~]ed and
kze~d ~'or sucks puz~ose and at which t~~e ~a1~4wing resolut~ozzs were unani~orxous~y adopted:

~ESOLV~~, tk~at Eztlest L. Masters, Jx. ("Masters") tran.s~er his entize
rnenabez~skaip intErest ("Mez~b~rship Intez'est") consisting of a tin percent (~0%} Mennbez~skaip
IntErest iz~ ~e Company as follows: (z) tkaxee and 33/104 percent {3.33%) ~~Membersl~zp Tz~terest
to Bella Vista Paxt~xexshi~, a Teas general paz~.exship (ii) thz~ee and 33/100 percept (3.33%) of
1V~ezxibErship~Iatezest to Neal ~. Baker, and (zia) tI~'~e and 33/~Od percent (3.33%) of Memberskzxp
~terest to ~kapmas H. Moz'~an pursuerat tc~ the terms of a~, Assignment o;F MEmber~hxp ~tezest
Agree~~~.t of eve~z date herewith.

No ~i~zt~er acCia~a was taken an this date.

Dated tlais~~ day of Fehzuaz~y, 20Q5.

~E~LA VISTA. ~'.A.~."~NER.SHI~'

By:
Jolazx ~,. GilbErt, its M~uag;ut~g Partner

Neal I. Baker, ~ex~aber

~~a
Thomas H. Dorgan, M bex~

Edwin S. k'eaz'~st~in~, Jr., Member

Ernest L.1V~astexs, Jr., Menalxx

EXHIBIT F-2

REC 0566



~~o. 2i. i~~0' 12'' 1 FIJI NtA~ ~,4K~k.' CEPdTJ;Y vEvF~ 0'=P~EN~ P~-.. 6~~9 ~'~ 3. 3

UNA~vrn~O~r~ wRITTErr cariSENT IN
LXEU OF A, SPECIAI, htEETr1YG 4F TIDE MEMBERS

OF
~,SO SEE STREET, i,.(~C

llated: August 1, 2W7

Thy undersigned, b~in~ the Members of ISO Ree Street, LLC, a Saute Carala~a limited
liability company (the 'Company"), upoa una~~irnous written consent in Lieu of a special
meeting of the Iv~embers, adopt the following .Etesaluiians without a meeting of the M~nnbers,

WHEREAS, the Members of tote Company have determined it to be in tf~e best interest
of the Company to sell those certain units in the Bet Street Lofts ~iorizontal Property
Reg{me, located in Charleston County, South Caxolina (the "Condominium"} to purcEtasers :u
accardancc with t~.e foflauring.

NOW, Tf~~IYEFQRE, be it:

RES4I,'VED, that the Company sell the units iit t.~e Condamanicjm to purchasers upon
the terms and cazx9it~ons as fella Vista Partnership, Managing MemBer of the (:ompany,deems appropriate.

FU~tTHER R.ESOLV~'D, that John L_ Gilbert, managing partner of BcIla Vista
Pat~nership, a .Managing Iviember of the Company, and any of his delegates, are hereby
authorized, directed au~d empowered to execute, deliver and carry out on behalf of tie
Company unit purchase agreements, deeecis, dosing staterotnEs and ~zty afftdavzts, agreements,certificates or dc~cum~nts necess:~ry or deyiFable co ei~ec# the foregoing resolurivns.

RESOLVED F[1k2'I'HER, that aid of nc~ acts of any arson author~Zed to act as setforth abuv~, which acts would have 6e~n authorized by chest resolutions excc~t that such actswere ta.~en prior to tine adoption of such resotutior~s, are hereby se~v~rally rati~i~d, eonf~d,approved and adopCed in all res~ect~.

There being nip further busincsa the ~ncc~ing was adjcx~rn~ci.

Respectftslty submitted,

Neal 1. Baker, Member

~3ella Vista Partnership, a Texas Genera)
Partnership

John L. Gilbert iks managing part~~r

~ciwin S. 1'earIstine, Jr., Member

- Poc.1 Sn79~.) - tVzsrn(t7 I 1 73 ~+s n apt -.

'~'homas K. Moran, ivrcmber
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UrtAN~~Cy[;5 WRITTEN C(,INSENT iN
LIEU' CAF A SPECIAL t~i~ETING OF Tl-~ MEMBERS

Off'
l S~ ~~E b'TR~ET. LAC

~7ar~d: August ~, 207

T1te undersigned, t7ecttg the t~rfemtstrs ok ISO Bee Strtet, LL.C, a Susath Car+~Eitkz li~iiec9
[lability crnnpany (tt~e °Ca an "). upou unarximcfus written consent in fieu of a special
meeting of the Members, adapt the fQ}l~vrring Resrrlutia~ without a meeting of the ivlemb~t's.

V~:~3€~:IE~Aa~,, the Mexr~t~ers of the Cun~r~y have d~t~rn~iz~ it c~a be in tie t~cst int~resc
of ttte Carngany Cv sett ~s~ c~irtaiz~ uait~ in tine ire# ~.of#s I~ori~sr~ta~t P'ruP~Y~~, Irx~e~l in Ct~r~esion ~~y. ,Sa~t~t ~art~tiita (tlzc "Co~ci~mzRiu~m"~ _t~ Purct xs .is~ -- - - - - - - --- - ~gec~rtt~ceu:~ wit~t -tom-ft~~t v~+'~g: -- - - - ~ ~-- - - — - -- ---- - --~-- -~

KE~LVEDE, that ctze company sell tEi~ units ui tote C`c~nr~4mini~rii to pitrcltasexs uponthe terms and c;onditiar~ as Bela Vista I'artnerstrip, Managing Mtmber of t~Ze Company,
detms apptrspreate.

FCtR'I'H~R RE~E~LVED, that J'o[~n ~.. Gilbert, niar~aging partner of ~e[ta VistaP~tership, a ~latfaging Member of the Company, €any df his deTe~tes> are herebya~t~orfzed. ci~ectuf a.~d ~ngc~wer~d to eace~ut~, deEzv~r ~~ ca~r~ at~t ~n bei~alf of tf~eCc~mpa~u3~ c~t~it ~rchasc► agr~~cs. cads, cios~~ scatem~ntg an~i airy ~d~vits, agrc~emcncs,certificaCes ~r d~uments necessary or desirahte to c€feet the faregain~ resolutions.

LV~ P'[1RTH~R, that a~I of the acts of any ~rersac► autEror~zrsd to acc as set6a~tb abc~vc, which acts would bavc ~c~ autharie~d by tt~se resal~tiaus exccpc t~traf suc}z actswere t~tcen pricx~cc to the ~dc~ptic►~ v~ such resuic~iar~.x, ate t~re3~y sev~ra~ rat~fced, crynfumeci,apgrovetf and adopic~d in III resp~ct~.

Tttcre being ruy further business the rne~ticrg was adja~rned.

Respectfu}ly submit[c~xt, Bella V~st~['~d~ p. ~,T,

Neal C. faker, A~ember Jahn L. Gilbert its managing ~aricter

~dwit~ S. Pe~rlstinc, 1r., Merrtber Tharnas k{. Mcsrgan, Memt~r

LY~CI S7: i93 3 - &'292IX17 1 1 QS ~ ~S h td
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To: Heather Mc~=dean Page 2 of 2 2Q07-08-29 21 03 d3 (GMt) 15086296040 From' Thomas Morgan

UNANT~t()US WRTTT~:N C''U~SENT tN
LX~:U OF .1 SP~CIAl. 1~ZEE'I'~CJV(: OF THE ri1~~tiiBER.S

OF
30 ~~E STRk;~'C~ LLC

i).j~rd: t~uguu 1, ?(1(?7

Tl~ uu~I~Ttiignecl, hein,~ tlu~ i~lemi~cs of 150 Bee Street, LLC~, a Suuth Carolina (imitr~i
liabiEity ~~m,P;{ny (r~ie. "c_'.pmpanx"), u~~n un;tnimoiLS Wri[[en ccnrscnl in lieu of a s}xcia!
meeting cif the Memt~ers. adopt Elie ttfttt~u~ing R~.Solt~ticm~ with~,nt ~ meeting of the D~.~mf~ers.

WHEREAS, the Member:; n# the Cum~any have detett~~in~d it Ka be iu the tx:st interest
of tUc Company to Sell !hose cettpin units in the ~3~e Stmt Lifts liori~untal Property
I~e~me, i~x:.~t~.i in C~rlcslan Count, South C'arvlina {rhG "Cu~~~xair~t~fm"} io ixtrefra~.~rs iu
acccyrdauce with tt~e fc►Rkiwiu~.

NQ~y, ~'HF~REFORF, be it:

RESOLVED, thai tie Cam~any sell the units in the CUue~ominiurn ~n Purchasers upon
chc terms ltd conditions ss Rena Vista I'armenhij~, Managing Memhe~ of the Cc>mPany,
deems appr~>priate_

P'[IZ{T.HER RF..Sf~L'V~ll, that John f.. GilLiett, ~xu~naging partner of Iietia Vista
t'art~rship, a Managins hlCtnber of the t:amp<+ny, and any of his delegates, are hereby
ni~tliuri~ecl, directed ansi emFx~v~-creel ro exec:ute, deli~~er anti carry oat on tx;half of the
t:umpany unit purcha,~~ agr~riier~tti, deeds, closing st~ten,cnts and ~y at~iclaviis, agrc~mentti,
G~[tificates ~~r clactuvi`~1la necessary ut' desirahle: to eff`e~t. tttc forcgc~ing resc7It~tiui4~.

KESOL~'F,T) ~ URT~fER, that all of the acts of any per,Un authorized to :u:t ~.ti seE
forth :~hovo, which cis would l~vc bc:~n authorira~ by lh~se resulutiuus cxwa~t that such ,~rcts
~+~erc takc;n pric~,r to tb~ acii~ptican of such ~~s~~lutiur~. ire hereby severalty ratified, contirmG~ci,
spproved and aclo~~tccE irz aII respects.

There being nor further busiu~ss tire: ruce~inK wav acijonrncd_

Re`~rcrfi~lly submrttect,

Neal I. ~3aker, Member

Edwin S. Yearlstiu~, Jr., :~frml~cr

.. 1~1~:C~Y STI7Y.1.3 ~ 76?9!'J)ry9 I I'U3:~] A4t

13etla Vista E'rirtncrtihir, ~, Trxns CTencr<<!
N;i rtt~crsuip

bY~ ..
John L. Gilhcrt its si~ana~in~ p~+rrner

~ ~a ,4, r
t

'Ihornas H. 1~fargan, ~'~tefiePx.7
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UN'ANat~10UlS WRITTEN CONSENT IN
LIEU OF A SPECIAL 141EETil~G OF THE MEMBERS

OF
150 BEE S'I'REE'f, LLC

Dated: August 1, 2447

The undessigc~d. being tie Members of 150 Bey Strcet, LLC, a South Catalina limited
Eiability a~mpanY (the «C~P~Y"), ugon unanimous written consent [n lieu of a special
meeting of the Mernbecs. adept the foI[owing Resolutions wi~ut a mceting of ~ Pricmbcrs.

~'V:EIERE.A~S, tb~ Members of the Company ha~+e determined it to he in the best interest
of Ilse Company to sill those certain unzcs iu the Bee St~rcet Lo[~s Iiorizo~tal PreP~Y
Rye, located in Charl~soon County. South Carolina (the "Condominium") to purchasers in
accacdanca with the following.

NdW, T~RE~URE, bt it:

ItFSC?LVED, that tl~c Cam~►any self the units ~n the Condom[niurn to purc~asera upon
the terms ansl condoions as fella Vista Partnership, Managing Member of the Carnpany~
deems agprnpriste.

FURT'~R RESOLVED, that John L. Gitbert, managing partner of Bella Vista
Parmerahip, a Managing Member of the iCompany, and any of his delegates, are hereby
authorized. directed, and veered w execute deliver and carry out on behaYf of the
Camp~ay unit purchase agrceme~rs, deeds, closing statements and any a£ftdavits, agrecmer~ts,
ctraificates or d«.wncnt~ necessary ar desirable [o e;f~ect the foregoing resaiutiobs.

RF.SOLYED F'~JRTHER, that all of tha acts of any person au[~wcr~ed to act as set
furti~ above, which acts would ~e bacn suthflrized by these resolutions excrp[ that such acts
were taken prior to tb~ sdt~stion of such resolations, at~+c hereby acveraliy ratified, canfu~med,
approved a.~ adapted in aJI respects.

There being no further business the nn,eeting was adjourned.

Respectfully submitted,

- ~.~-

/ ,,
Jam• ~ ~ %./,~, J! ~

~ :.• ,~ . ~

UorA 5'J2707.3. 8/29R9o7 l I:Ul:~3 AM

~ ~d

Bela Vista Parmership, a TeJcas General
Partnership

Jahn L. Gilbert its managing parm,er

Thomas H, Morgan, Meruber

EXHIBI~~F~31~c~~sd~t dH wd~o ~ t [,poi 6~ end
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UNANIYIOUS CONSENT OF
TIIE ~NIT:EA.L MANAGING MEMBERS ANT. MAJtJRTTY CONSENT OF TAE

Mk~1~IBERS OF
ISU gEE STREET, L,I.0

January, Zftl l

T ae undersig~r►e~l, being the initial Managing Members and ivlembers re}~resenting a
~biajor~ty Consent of 15U .Bee Street, T LC, a South Carolina linnit~d liability company {the
"Coznnany"), do hereby consent to and adopt the following resaluti,ons as of the date hereof

WHEREAS, p~rs~ant to Section b.01 of the Second Amended and Rtstated Limited
Liability Company Agreement of the Campaay (~'Opertiting Agrc~.mcnt"}, the af~'a~rs of the
Company are to be managed by one yr more 1~Ianaging members as determined by Mxjvrity
Consent of the tl~tembers; and

WHEREAS, the Company has matured to the point where the property repcesentang tho
sole asset of the Cacnpany has now snld 76% of the units that were boil! end pttt up for sate arad
the Comptuay debt has been reduced from $ 38,601,062.Q0 to a pretient balance of approximately
$2,086,638.83; and

WHEREAS, the Managing .ldembecs consider the intent of section b.4I is to atlow a
singte 1~1a~1aging Member to conduct the wind-up of its affairs and Neal I, Qaker has indicated
that he does lzcr~by resign as a Managing Member.

SE XT RESOLVED, by the undersigned being cl~c initiat Managing Members and
Members representing a Majority Cnnsent of ehe Company. that Neal I. Baker's resignation as
Managing member is hereby accepted and that Stuart L. Fred remains as Managrng Member of
the Company, and

FLiRTH~R RESOLVED, that any resolution of the Company which is necc:~sary or
appropriate in connection with the actions contemplated herctsy shat i be dearaed to have been
adopted by the Company as o:FtE~c date heraaf.

(Sigr►atures are on the fol lowing page. J

EXHIBIT F-4
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TN. WI'T'NESS WHEREQF, the undersi~cied being the initial iVlanaguag'embers and
Mem6crs representing a Majority Consent of the Company have executed this consent as of
January, 20 t 1.

V~'I'TNESSES:

v--

MANAGI2+ICx N(I;MI3ER5:

Neal I. Baker

f ~~_~

Stuart L. Fred

~..

/ '~ 1 ,~
i.. ~1~j

w

BET.I,A
a Texas

John L!Gilbert
Managing Partner

~."

1

1!

i

}

i
f
f

,_._.~...1.
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Mem~r

IVea1 I. Baker
~'.4. ~3ax 1870
Charleston, SC 294(?2

B~lia V'istrs Partnership
8~8t? Takes at 6! 0 ,}rive
Suite 20~
H411StQtly Texas 77054

EXHIBIT F-4
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UNANIMOUS CONSENT OF
THE INITIAL MANAGING MEMBERS AND MAJORITY CONSENT OF TFIE

MEMBERS OF
150 BEE STREET, LLC

July _, 2011

The undersigned, being the znitial Managing Members and Members representing a

Majority Consent of 150 Bee Street, LLC, a South Carolina limited liability company (the

"Company"), do hereby consent to and adopt the following resolutions as of the date hereof

WHEREAS, the undersigned entered into a resolution dated January 31, 2011 indicating

the resignation of Neal I. Baker as a Managing Member due to health reasons leaving Stuart L.
Fred as sole Managing Member (Resolution of January 31, 2011 ") ;and

WHEREAS, Neal I. Baker has recovered to the extent ti~at he wishes to remain as

Managing Member along with Stuart L. Fred and the undersigned wish to rescind their actions

and the Resolution of January 31, 2011.

BE XT RESOLVED, by the undersigned being the initial Managing Members and

Members representing a Majority Consent of the Company, that their actions of January 31, 2011

and the Resolution of January 31, 2011 are herby rescinded and Neal I. Baker and Stuart L. Fred

remain as Managing Members of the Company; and

FURTHER RESOLVED, that any resolution of the Company which is necessary oz

appropriate in connection with the actions contemplated hereby shall be deemed to have been

adopted by the Company as of the date hereof.

[Signatures are on the following page.]
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TN WITNESS WIiEREOF, the undersigned being the initial Managing Members and
Members representing a Majority Consent of the Company have executed this Consent as of
July, 2011.

WITNESSES: MANAGING MEMBERS:

Neal I. Baker

Stt red

MEMBERS:

Neal I. Baker

BE
a T

~~~k~~ ~~

EXHIBIT F-5

Managing Partner

REC 0575



Member

Neal I. Baker
P.O. Box 1870
Charleston, SC 29402

Bella Vista Partnership
8980 Lakes at 610 Drive
Suite 200
Houston, Texas 77054

EXHIBIT F-5

Company
Interest

26.67%

26.67%
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UNANIMOUS WRITTEN CONSENT IN
LIEU OF A SPECIAL MEETING OF THE MEMBERS

OF
150 BEE STREET, LLC

Dated: January 19, 2012

The undersigned, being all of the Members of 150 Bee Street, LLC, a South Carolina
limited liability company (the "Company"), upon unanimous written consent in lieu of a special
meeting of the Members, adopt the following resolutions without a meeting of the Members.

WHEREAS, the Members of the Company have determined it to be in the best interest
of the Company to sell those certain condominium units in the Bee Street Lofts Horizontal
Property Regime, located in Charleston County, South Carolina (the "Project") to purchasers in
accordance with the following.

NOW, THEREFORE, be it:

RESOLVED, that the Company sell the condominium units in the Project to purchasers
upon the terms and conditions as Bella Vista Partnership, Managing Member of the Company,
deems appropriate; provided that Thomas H. Morgan must xeview and approve the final closing
statement for the sale of each unit, as evidenced by an email from Thomas H. Morgan or his
delegate. to the attorney for the Company representing the Company in the sale of such unit.

FURTHER RESOLVED, that each of John L. Gilbert and Stuart L. Fred, managing
partners of Bella Vista Partnership, a Managing Member of the Company, and any of each of
their delegates, are hereby authorized, directed and empowered to execute, deliver and carry out
on behalf of the Company unit purchase agreements, deeds, closing statements and any
affidavits, agreements, certificates or documents necessary or desirable to effect the foregoing
resolutions.

RESOLVED FURTHER, that all of the acts of any person authorized to act as set forth
above, which acts would have been authorized by these resolutions except that such acts were
taken prior to the adoption o£ such resolutions, are hereby severally ratified, confirmed, approved
and adopted in all respects.

EXHIBIT F-6
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_ _1

Elizabeth M. Baker, as ~'ersonal Representative
df the Estate of Neal T. Ba~Car,

Edwin S. Pearlstine, Jr.

Bela Vast ~~~ ~ ~~ ~Grener~l
Partnershi '~ ~~~-

By: ~V 
/. j

John L. Gilbert its managing partner

Tk~gmas I~. Morgan

EXHIBIT F-6
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Elizabeth M. Baker, as Personal Representative
of the Estate ofNeal I. Baker,

~~
Edwui S. Pearlstine, Jr.

Bella Vista Partnership, a Texas General
Partne~sh'ip

~y:.
John L. Gilbert its managing partner

1'ho~tnas H. Morgan
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Elizabeth M. Baker, as Personal Representative

Edwin S. Pearlstine, Jr.

Bella Vista Partnership, a Texas General
Partnership

John L. Gilbert its managing partner
By:

Thomas H. Morgan

EXHIBIT F-6
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__,

I;Iizabath A~. linker, as Personal 1te~rtssntKtive
of tt~c estate of N~nl I. I3a(cer,

S. T~carlsline, lr.

Bella Vista P`aiK~~ei~ship, a'1'cx~s Genarttl.
~'artnershiz~

EXHIBIT F-6
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UNA1vIMOUS WRITTEN CONSENT IN
LIEU OF A SPECIAL MEETING OF THE MEMBERS

OF
150 BEE STREET, LLC

Dated: April 3, 2012

The undersigned, being all of the Members of 150 Bee Street, LLC, a South Carolina

limited liability company (the "Companx"), upon unanimous written consent in lieu of a special

meeting of the Members, adopt the following resolutions without a meeting of the Members.

WHEREAS, the Members of the Company understand that even though there is a

dispute among Members and Managers, the Members wish to a11ow the sale of the remaining

unsold condominium waits in the Bee Street Lofts Horizontal Property Regime, located in

Charleston County, South Carolina (the "Project") to proceed while protecting, safeguarding, and

preserving the issues in the dispute between the Members and Managers which shall be resolved

as a separate mattes.

NOW, THEREFORE, be it:

RESOLVEDthat the Company sell the condominium units in the Project to purchasers

upon the terms and conditions as Stuart L. Fred, ("Fred") and Thomas H. Morgan, ("Morgan"),

the Co-Managing Members of the Company, deem appropriate by Majority Consent as provided

for in Section 6.01 of the Company's Operating Agreement with the specific requirement that

both Morgan and Fred are required to approve in writing (initials on page) the contract for sale of

any unit;and

FIJRT~IER RESOLVED, both (i)Morganand (ii) either or John L. Gilbert ("Gilbert"),

or Fred must review and approve the final closing statement for the sale of each unit, as

evidenced by an email from Morgan or his delegate to the attorney for the Company representing

the Company in the sale of each unit; and

FiJRTHER RESOLVED, that Gilbert or Fred carry out on behalf of the Company unit

purchase agreements, deeds, closing statements and any affidavits, agreements, certificates or

documents necessary or desirable to effect the foregoing resolutions; and

FURTHER RESOLVED, that all net proceeds from the sale of the condominium units

shall be placed into escrow, with the firm of Nelson, Mullins Riley & Scazborough, LLP as

Escrow Agent. Net proceeds shall mean proceeds as indicated on the approved final closing

statement; and

FURTHER RESOLVED, That any funds placed into such escrow sha11 be used to pay

bills as approved in writing (by initials on page) of both (i) Morgan and (ii) Fred or Gilbert, and

accumulated funds may only be released according to the terms of the Second Amended and

Restated Limited Liability Company Agreement of 150 Bee Street, LLC.

WCSR 7212059v3
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This action is effective on the day and .year Cost set forth hereinabove. The adoption of
these resolutions by unanimous written consent in lieu of a special meeting of the members has
the effect of adoption of these resolutzans at a special meeting of the members, and may be sa
described zn any document.

This Written Consent maybe executed in cotuiterparts, eackz of which sha11 be deemed an
original but all of which shat] constitute one arcd the same unslrument.

Bella Vista Partnership, a Texas General
Partnership

~y:
John L. Gilbert its managing partner

Thomas H. Nforgan

WCSR 72120S9v3
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This action is effective on the day and year first set forth hereinabove, The adoption of 
these resolutions by unanimous written cousfint in lieu of a special meeting of the members has 
the effect of adoption of these resolutions at a special meeting of the members, and may be so 
described in any document.

This Written Consent may be executed in counterparts, each of which shall be deemed an 
original but all of which shall constitute one and the same instrument.

Elizabeth M. Baker, as Personal Representative Bella Vista P 
oftke-Estate ogNeal I. Baker,

General
PartneritSpF
By: i s''x
John L. jSilbert its iagtng partnerf.1

{JtLtSi- mi
Edwin S. Pearlstitfe Jr. Thomas H. Morgan

■•'W.

2
WCSR 73t2CS9v3

)
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This action is effective on the day and year fast set forth herei.nabove, T'he adoption o~
these resolutions by unanimous written consent in lieu of a special meeting of the ~n.eir►bers has
the effect of adoption of these resolutions at a special meeting of the members, and may be so
described. in any document.

This Written Consent may be executed in counterparts, each of which shall be deemed an
o~•i~;inal but all of which shall constituCe one and the sane instr~~ment.

Elizabeth M. Baker, as Personal :Representative Bella Vista Partnership, a Texas Generat
of the Cstate of Neal I. Baker; .Partnership

._._ _ _~_— ~ Y~
John L. Gilbert its managing partner

Edwin S. Peat•lstine, Jr. Thomas H. Morga~~

4'4Yl:SI~~I21~O~yV;u;reo ~~i~nco.,~

Formatfie
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.\ MINUTES OF A SPECIAL MEETING
OF THE MANAGINC7 MEMBERS OF

150 BEE STREET, LLC

On October 30, 2012, the Managing Members of 150 Bee Street, LLC, a South

Carolina limited liability company ("the Co~txapany"), held a Special Meeting by confexence

call. Attendance for the meeting was as follows:

Managers attending by conference call

John L. Gilbert on behalf of Stuart Fred
Edwin S. Pearlstine, Jr.
Thomas H. Morgan

Guests/Attorneys attending by conference call

Douglas Pratt Thomas for Thomas H. Morgan
Chris Staubes for Thomas H. Morgan
Henry Grirnball for Bella Vista Partnership
John B. Hagexty for the Company
Paul Lynch representing the Estate of Neal I. Baker

The meeting was called to order at approximately 12:30 pm. John Hagerty served as

Chair for the meeting. John Hagerty also served as Secretary for the meeting and recorded the

minutes. John Hagerty confirmed that a quorum was present and that the Mangers could

conduct business at the meeting.

The Chair indicated that the meeting would follow that agenda of the meeting sent by a

managing nnember with Sections 1 through 4 and dated October 17, 2012.

The first item on the agenda was as follows:

1. Discuss the current znaxketing plan and decide if lowering prices on any of the

units would be advisable.

EXHIBIT F-8
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~? 2. Instruct William Shields, CPA that on or before October 29, 2012 he must

complete and provide to the Members tYie requested capital account reconciliation and backup

documentation.

3. If Shields does not provide the proper reconciliation then we should discuss

whether to move the books to a CPA in Charleston and discuss which CPA might be

appropriate.

4. Make an officzal request of the Managers to make available to the Members all

of the construction, management and development records related to the 150 Bee Street

project.

As to Item #l:

A motion was made by Thomas H. Morgan with a second by Edwin S. Pearlstine, Jr.

Following a discussion there was there was a majority vote to approve and adopt the following

resolution:

RESOLVED, to contznue the current marketing plan with the current marketing team

for the next sixty (60) days while the team continued to market the last three (3) units not

under contract. The matter can be revisited after sixty days.

As to Item #2:

A motion was made by Thomas H, Moxgan with a second by Edwin S. Pearlstine, Jr.

Following a discussion there was there was a majority vote to approve and adopt the following

resolution:

EXHIBIT F-8
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'~ RESOLVED, to instruct William Shields, CPA that on or before October 29, 2012 he

must cozrxplete and provide to the Members the requested capital account reconciliation 'and

backup documentation.

As to Ite~nns #3 and #4:

A motion was made by Thomas H. Moxgan with a second by Edwin S. Pearlstine, Jr.

Following a general discussion of both items there was there was a majority vote to approve

and adopt the following resolution:

RESOLVED, the Company (i) hire a new CPA in Charleston, S.C.; (ii) have all

records rx~ade available to the new accountants for a review of past, present and future

Company reconciliation and accounting including all records related to construction; and (iii)

obtain records from third parties where necessary; and

FURTHER RESOLVED, that Douglas Pratt-Thoxx~as shall inform the Arbitration Panel

that he has withdrawn his Motion for a Stay and that John Hagerty as counsel for the Company

is to distribute available cash per the instruction of the panel with no further order xequired

from the Arbitration Panel other than the correspondence from Douglas Pratt-Thomas to the

Arbitration Panel.

There being no fiu-ther business to come before the meeting, it was upon motion

duly made and recorded, adjourned.

John .Hagerty
Recording Secretary of the eeting
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ACTION TAKEN BY WRITTEN CONSENT
OF THE MEMBERS

AT A' SPECIAL MEETING OF

150 BEE STREET, LLC

A Special Meeting of 150 Bee Street, LLC ("the Company") was held on October 30,

2012 at 12:00 noon by conference call. Attendance for the meeting was as follows:

Members attending by conference call

John L. Gilbert for Bella Vista Partnership
Edwin S. Pearlstine, Jr.
Thomas H. Morgan
Paul Lynch representing the Estate of Neal I. Baker

Guests/Attorneys attending by conference call

Douglas Pratt Thomas fox Thomas H. Morgan
Chris Staubes for Thomas H. Morgan
F-Ienry Grimball for Bella Vista Partnership
John B. Hagerty for the Company

The meeting was called to order at approximately 12:00 noon. John Hagerty served as

Chair for the meeting. John Hagerty also served as Secretary for the meeting and recorded the

zxainutes. John Hagerty confirmed that a quorum was present and that the members could

conduct business at the meeting, As the fixst oxder of business, John Hagerty indicated the

following:

Upon the death of Neal 7. Baker who owned a 26.67 % Company Interest, pursuant to Section

11.03 of the second amended aa~d restated operating agreement of the Company ("Operating

Agreement"), the Estate of Neal I. Baker became a permitted transferee and not a substituted

member and is therefore not entitled to vote on any question regarding the Company. Thomas

H. Morgan having a Company Interest of 26.66% and Edwin S. Pearlstin.e, Jr. having a
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1 Company Interest of 20 % thus represent more than 51 % of the voting interests owned by all

members of the Connpany.

Pursuant to 14.11 of the Operating Agreennent the managing members can call a

meeting of the members upon the written request of members owzung at least 51 % of the

interest owned by all members and such a meeting was called as indicated by a document dated

October 17, 2012. The attendance of a member at a meeting of the rnernbers constitutes a

waiver of notice of such meeting and members znay participate in such a meeting by means of

conference telephone.

There was no objection to the above statement by the Chair.

There was only one order of business at the meeting

Mr. Morgan made a motion to nominate Edwin S. Pearlstine, Jr. to be an additional

managing member of the Company. There was a second by Mr. Pearlstine. Following a brief

discussion there was a two to one vote of the voting members to approve and adopt the

following resolution:

RESOLVED, that the Members representing more than 51 % of the voting membership

interests in tl~e Company do hereby appoint Edwin S. Pearlstine, Jr. to be a nnanaging member

of the Company.

There being no further business to come before the meeting, it was upon motion

duly made and recorded, adjourned.

r ~ .

John B. agerty
Recording Secretary of the eeting
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RESaLUTION OF THE MAJQRITY OF THE MEMBERS OF 150
BEE STREET LLC

In accordance with Paragraph10.02 of the Second Amended
and Restated Limited Liability Company agreement of 150 Bee
Street, LLC which states:

10.02 Books and Records. The Managing Members shad keep, or cause to be kept, at
Company expense, frill, complete and accurate books of account and other records
showing the assets, tiabitities, costs, expenditures, recezpts and such other matters.
Such books and records skall be the property of the Company, sha11 be kept in
accordance with sound accounting principles and procedures consistently applied and
shall be open to the reasonable inspection and examination by the Members and their
duly authorized representatives. Such books of account shall be maintained at the
principal office of the Company, or at such other place as the Members may determine
by Majorrt~~ Consent.

Resolved, the Majority of the Members of 250 Bee Street LLC
have determined that it is in the best interest of the LLC to
move the books and records of the LLC to the offices of Elliot

Davis, LLC at 100 Calhoun Street, Sure 300, Charleston, SC
29401.

Therefore we demand that Stuart Fred, John Gilbert, Belie Visa

Partnership, Bill Shields, or any other party in possession of

any of the books and records of 150 Bee Street LLC,
immediately mail alI those books and z-ecords in their entirety

including cancelled checks, bank records and all other
materials as described in 10.02 above, by UPS or Fed Ex to

Elliot Davis at the above described address.

This action is hereby resolved on December 2, 2013,

Furthermore as s~Cated in Paragraph 14.11:
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Any action required or permitted to be taken at a meeting of Members may
be taken without a meeting if the action is evidenced by one ox more written consents
describing the action taken, signed by the necessary Members entitled to vote and
required to approve such action. If action is taken pursuant to the preceding
sentence by less than all of the Members entitled to vote thereon, the Managing
Members shall give all Members who did not participate in taking the action written
notice of such actzon.

It is duly noted that a copy of this resolution shall be furnished
to the Members who did not participate in taking the action,
that Member being Belle Vista Partnership.

SIGNED B~ MEI~I~ERS:

EDWIN S. PEARLSTINE, JR

~. ~~~~_.
THOMAS H, MORGAN
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MINUTES OF THE MEETING OF THE MEMBERSOF 150 BEE STREET, LLC HELD

AT NELSON MULLINS, 151 MEETING STREET, CHARLESTON, S.C. ON AUGUST 10,
2015

A meeting of the Members of 150 BEE STREET, LLC, hereinafter the "Company" was

held at Nelson Mullins, 151 Meeting Street, Charleston, S.C. at 9:00 pm, August 10, 2015

pursuant to proper written notice and agenda provided to all members. Present at the meeting

were:

Edwin S. Pearlstine, Jr. ("Pearlstine"), a Manager and Member.

Henry E. Grimball ("Grimball") and Morns A. Ellison representing John Gilbert as Proxy

for Stuart L. Fred ("Fred"), a Manager and Bella Vista Partnership, a Member.

E. Douglas Pratt-Thomas ("Pratt-Thomas") and Thomas P. Gressette, Jr. representing

Thomas H. Morgan ("Morgan"), a Manager and Member.

Amy F. Bower and John H. Tiller representing Mr. Pearlstine.

John A. Massalon ("Massalon") and I. Ryan Neville ("Neville") of Wills Massalon &

Allen LLC representing the Company in a litigation matter.

John B. Hagerty ("Hagerty") as counsel for the Company.

Attending the meeting, via telephone were:

Mr. Morgan

John L. Gilbert as proxy for Mr. Fred, a Manager.

Paul M. Lynch representing the Estate of Neal I. Baker

The foregoing constitutes a majority of the Members and a quorum.

Mr. Morgan served as Chairman of the meeting and Mr. Hagerty acted as recording

secretary.

Mr. Morgan called the meeting to order and the Company Members and attorneys present

in person or by phone identified themselves and a quorum was confirmed.
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Mr. Hagerty briefly discussed old business with the Members.

Motion was made by Mr. Grimball on behalf of Mr. Fred and seconded by Mr. Pratt-

Thomas on behalf of Mr. Morgan for the members to go into executive session with attorney

' ~~nt privilege to hear a presentation on the pending litigation from Mr. Massalon and Mr.

_ ..;ville and to discuss the same, and there was unanimous approval of said motion.

After discussion in executive session, a Motion was made by Mr. Grimball on behalf of

Mr. Fred and seconded by Ms. Bower on behalf of Mr. Pearlstine to come out of executive

session

Motion was made by Mr. Grimball on behalf of Mr. Fred and seconded by Ms. Bower on

behalf of Mr. Pearlstine, to approve that version of the Amended Answer and Crossclaims

recommended to be filed by Wills Massalon &Allen LLC. There was unanimous approval of

said motion.

There being no further business to come before the meeting, it was upon motion duly

3e and recorded, adjourned at approximately 10:15 P.M.

John B. Hagerty
Recording Secretary of the Meeting
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MINUTES OF THE MEETING OF THE MEMBERSOF 150 BEE STREET, LLC HELD
AT NELSON MULLINS, 151 MEETING STREET, CHARLESTON, S.C. ON MARCH 21,

2017

A meeting of the Members of 150 BEE STREET, LLC, hereinafter the "Company" was

held at Nelson Mullins, 151 Meeting Street, Charleston, S.C. at 10:00 pm, March 21, 2017

pursuant to proper written notice and agenda provided to all members. Present at the meeting

were:

Edwin S. Pearlstine, Jr. ("Pearlstine"), a Manager and Member.

Henry E. Grimball ("Grimball") and Morris A. Ellison representing John Gilbert as Proxy
for Stuart L. Fred ("Fred"), a Manager and Bella Vista Partnership, a Member.

W. Andrew Gowder, Jr. and Michael T. Rose representing Thomas H. Morgan
("Morgan"), a Manager and Member.

Amy F. Bower and John H. Tiller representing Mr. Pearlstine,

John A. Massalon ("Massalon") and I. Ryan Neville ("Neville") of Wills Massalon &
Allen LLC representing the Company in a litigation matter.

John B. Hagerty ("Hagerty") as counsel for the Company.

Attending the meeting, via telephone were:

John L. Gilbert as proxy for Mr. Fred.

Paul M. Lynch representing the Estate of Neal I. Baker

The foregoing constitutes a majority of the members and a quorum.

Mr. Hagerty acted as Chairman and recording secretary.

Mr. Neville called the meeting to order and the Company Members and attorneys present

in person or by phone identified themselves and a quorum was confirmed.
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There was a brief presentation given by Thomas C. Hildebrand, Jr. regarding the

ongoing construction litigation.

Motion was made by Mr. Pearlstine and seconded by Mr. Gowder on behalf of Mr.

Morgan for the members to go into executive session with attorney client privilege to hear a

presentation on the pending litigation from Mr. Massalon and Mr. Neville and to discuss the

same, and there was unanimous approval of said motion.

After discussion in executive session, a Motion was made by Mr. Pearlstine and seconded

by Mr. Gowder on behalf of Mr. Morgan to come out of executive session.

There being no further business to come before the meeting, it was upon motion duly

made and recorded, adjourned at approximately 12:00 P.M.

John B. Hagerty
Recording Secretary of the Meeting
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AC7'IUN 'TAKEN BY WRIT'T'EN CONSENT
OF THE MEMBERS

AT A SPECIAL MEETING OF

150 BEE STREET, LLC

A Special Meeting of 150 Bee Street, LLC ("the Company") was held on July 21, 2017 at

3:00 p.m. by conference call. Attendance for the meeting was as follows:

Members attendin~bv conference call

Thomas. H. Morgan
Paul Lyneh and Trudy Hartzog representing the Estate of Neal I. Baker

Attorneys attendin in person

Henry Grimball and Morris Ellison for Bella Vista Partnership
Mike Rose and Andrew Gowder fox Thomas H. Morgan
Amy Bower and Stafford "Mac" McQuillin for Edwin Pearlstine
Jolui Hagerty for the Company
John Massalon for the Company in CA #20 ] 4-CP-10-5120

The meeting was called to order at approximately 3:00 p.m.. John Hagerty served as

Chair for the meeting and also served as Secretary for the meeting And recorded the minutes.

The Chair indicated that the meeting would follow t11at agenda of the meeting sent by the Chair

with Sections 1 through 11 and dated July 20, 2017.

The meeting was called to order.

2. Those members present either in person or by telephone identified themselves as

well as confirmed that there was a quorum.

3. No old business was discussed.

4. A motion was made by Amy Bower with a second by Mike Rose. Following a

brief discussion tl~►ere was a vote of two to one to approve the following resolution:

~~::~~
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RFSOLVFD, to approve Thomas H. Morgan as Manager to approue all bills, for past as

~~etl as prospective LLC counsel bills.

5. A motion was .made by Henry Grimball wzth a second by Amy Bower. Following

a brief discussion thez~e was a unanimous vote to approve the following resolution:

RESOLVED, to approve Wills Massalon &Allen, LLC to continue to represent the

Company in the ongoing construction litigation matter.

6. There was a presentation by John Massalon and discussion of legal advice as to

the construction lawsuit and other matters relating to the lawsuit.

7. A motion was itiade to authorize Massalon to accept service of the Summons and

Complaint in the lawsuit file by Certain Underwriters at Lloyd's London 17-CP-10-2108.

Motion was approved by all.

8. A motion was made by Mike Rose with a second by Amy Bower. Following a

brief discussion tlaere was a vote of two to one to approve the following resohrtion:

RESOLVED, to contest the various pending summary judgment motions pertaining to the

cross-claims by the Company against the subcontractors for n~demnity pending the outcome of

settlement negotiations between the Company axed tl~e Plaintiffs in C.A.#2014-CP-10-5120.

9. A ~i~otion was made by Mike Rose with a second by Amy Bower. Following a

brief discussion there was a vote of two to one to approve the following resolution:

RESOLVED, the Company approve the POA settlement terms substantially similar to

Exhibit A attached to t17e Agenda and fi~rther that authority is granted to John Hagerty per

Section 1 of Exhibit A to unplement a capital call by the Company including funds necessary for

tlae settlement as well as additional finds necessary for fiitt~re bills of Nelson Mullins and Wills

Massalon &Allen fums. Further authority was granted to John Massalon to implement Section

'..~
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S of ~~hibit A by. preparing a motion for filing in the Cou~~t of Cocnn~on Pleas and the suggestion

of a legal expert.

10. A motion was made by Andy Gowder to go into Executive Session and was

seconded by Amy Bower.

1 1. No other business was discussed and on motion of Mike Rose and seconded by

Anly Bower there was a unanimous vote to adjourn.

There being no further business Co come before the meetin;, this Written Consent is

executed and recoxded in the official records of the Company under the authorizafion of the

member signatures affixed below.

Thomas H. Morgan

.Q C~.Y
Edwin S. Pearlstine

Bella Vis a Partners]lip

Its: 
~.-.-.O~-IJ~~"""'"' ̀

Z Z / ~(
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ACTION TAKEN BY WRITTEN CONSENT

OF THE MEMBERS
AT A SPECIAL MEETNIG OF

150 BEE STREET, LLC

A Special Meeting of l Sd Bee Street, LLC ("the Company") was held on August 16, 201.7

at 4:30 pm by conference call. Attendance for the meeting was as follows:

Members attending by conference call:

Mike Rose and Andy Gowder for Thomas H. Morgan.

Tharnas H. Morgan
Stafford "Mac" McQuillin for Edwin Pearlstine
Henry Grimball and Morris Ellison for Bella Vista Partnership

Paul Lynch representing the Estate of Neat I. Baker

Attorneys attending; in person:

John Hagerty for the Company
John Massalon for the Company in CA #2014-CP-10-5120

The meetzng was called to order at approximately 4:30 p_m. John Hagerty served as Chair

for the meeting and also served as Secretary for the meeting and recorded the minutes. The Chair

indicated that the meeting would follow that agenda of the meeting sent by the Chair with Sections

1 through 7 and dated August 16, 2017.

The meeting was called to order.

Those members present either in person or by telephone identified themselves as

well as confirmed that there was a quorum.

No old business was discussed.

4. A motion was made by Andy Gowder with a second by Mac McQuillin. Following

a brief discussion there was a vote of two to one to approve the following resolution:

A("iION TAKF,N KY WRI'ITEN CUNSHNT OP THE MEMHBRS
A"l A SI'IiC1AL MF.F:'INICi OF I50 Bce Strcct. (.LC

Dated Augu t 16, 2017

Pay~a~ I of 3
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RESOLVED, to withdraw the present motion to ask Judge Jefferson to appoint an expert

witness and to hire Kirkland Grant as an independent Iegal counsel pursuant to Section 8.01 of the

Operating Agreement and for him to opine on the issues laid out in the original Motion. The issues

Mr. Grant would opine on are as follows: I}whether or not the settlement is fair and equitable to

the LLC, the Members of the LL,C and its creditors; 2.) whether or not the settlement is the result

of an exercise of reasonable business judgment by the Members of the LLC; and 3.) whether or

not the decision to enter into the settlement with the Plaintiffs would support an action by any

Member of the LLC for breach of fiduciary duty against the LLC or any other Member or Members

of the LLC.

Bella Vista took the position that the hiring of Kirkland Grant was not authorized under

Section 8.1 of the Operating Agreement. There was furCher discussion of this position.

5. A motion was made by Andy Gowder and seconded by Mac McQuillin to go into

Executive Session. There was a unanimous vote to go into executive session.

6. There was a discussion by John Massalon of the latest hearing in front of Judge

Jefferson.

7. A motion was made by Andy Gowder with a second byMac McQuillin. Following

a brief discussion there was a vote of two to one to approve the following resolution:

RESOLVED, that after receiving a report from Kirkland Grant, the Members would re

convene to discuss next steps.

AC9'fON TAKHN BY WRITTEN CONSC:~iT OF TFili MEMBEKS

A7 A SPIiC(AL MF.P,NIG QF I50 Bcc Stcect, LLC

Osted Auyva 16, 2g17

Pagc 2 ot3
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8. No other business was discussed and on motion of Andy Gowder and seconded by

Mac McQuilIin, there was a unanimous vote to adjourn..

There being no further busyness to come before the meeting, this Written Consent is

executed and recorded in the official records of the Company under the authorization of the

member signatures affixed below.

,s~

~~ i

Thomas H. Morgan.

Edwin 5. Pearlstine

Bella Vista Partnership

ItS: ~1vf~U~'~ ~t,l ~~ ft

ACf70N YAKEN BY WRtTIY.'N CONSL•NT UP I'HG MBMRCftS
AT A SP[iCIAL MfiE1TJIG OF 150 Ace Street, LLC

Dxtcd August IF. 2017

PaRc 3 of 3
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ACTION TAKEN BY WRITTEN CONSENT
OF THE MEMBERS

AT A 'SPECIAL MEETING OF

150 BEE STREET, LLC

A Special Meeting of 150 Bee Street, LLC ("the Company") was held on November 5,

2017 at 3:00 p.m. by conference call. Attendance for the meeting was as follows:

Mennbers attending by conference call:

Mike Rose and Andy Gowder for Thomas H. Morgan

Thomas H. Morgan
Stafford "Mac" McQuillin and Amy Bower for Edwin Pearlstine

Henry Grimball for Bella Vista Partnership

Paul Lynch representing the Estate of Neal I. Baker

John Hagerty for the Company
John Massalon fox the Company in CA #2014-CP-10-5120 ("Litigation")

The meeting was called to order at approximately 3:00 p.m. John Hagerty served as

Chair for the meeting and also served as Secretary for the meeting and recorded the minutes.

The Chair indicated that the meetuzg was called on an emergency basis with all Members

agreeing to a waiver of the notice requirement to address various correspondence from John

Massalon regarding matters related to the Litigation.

1. The meeting was called to ordex.

2. Those Members present by telephone identified themselves as well as confirmed

that there was a quorum.

3. No old business was discussed.

4. A motion was m.acie by Thomas H. Morgan with a second by Amy Bower.

Following a brief discussion there was a vote of Thomas H. Moxgan and Edwin S. Pearlstine,

Jr. in favor and an abstention by Bella Vista to approve the following resolution:

ACTION TAKEN BY NRITTBIJ CONSHN'P OF TH& M&MBHRS
AT A SPECIAL MEETNIG OF I50 Bee Street, LLC

Dated November 5, 2017

Page 1 of 3
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' RESOLVED, to hear a presentation by John Massalon regarding among other nnatters

the following: (i) Summary Opinion of J. Kirkland Grant in the matter of 150 Bee Street, LLC

as revised on November 5, 2017 ("Grant Summary"), (ii) settlement agreement frozx~ Jesse

Kirchner as indicated in an e-mail from John A. Massalon to counsel for the Members dated

Saturday, November 4, 2017 ("Settlement Agreennent"), and (iii) related matters.

5. John Massalon reviewed (i) Judge Jefferson's decision to have a hearing on

Monday, November 6, 2017 at 10:00 AM, (ii) the Settlement Agreement which needed a response

by 9:30 AM on November 6, 2017, (iii) the Grant Surrunary and tb.e xequest for a clarification

thereof by Henry Griri~ball.

6. There was a further discussion of (i) Rule 6 D and clarification of whether the

requirement is a ten day notice of a motion ox a hearing and case law related thereto, (ii) the

steps to be taken from a possible settlement of the Litigation, (iii) the likely vulnerability of any

funds earned in the Tommy Morgan derivative suit, (iv) a discussion of the capital ca11

requirements and the appropriate sections of the Second Amended and Restated Operating

Agxeexnent, and (v) a discussion of the wording of the Settlement Agreement, appeal language

therein.

7. Massalon also went into some discussion of the cross claims of various

subcontractors, the Lloyds of London case and the Jones case and a possible :filing by George

Kefalos regarding additional insured insurance held by various subcontractors.

A motion was made by Thomas H. Moxgan with a second by Amy Bower. Following a

brief discussion there was a vote with Thomas H. Morgan and Edwizz 5. Pearlstine, Jr.in favor

and Bella Vista opposed to approve the following resolution:

ACTION TAKEN RY W R1TTEN CONSENT OF TH&MEMBERS

AT A SPECfAL MEETNIG OF 150 Dee Street, LLC
Dated November 5, 2017

Page 2 of 3
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RESOLVED, for the Company to agz~ee to the Settlement Agreement and that Tonnmy

Morgan is authorized to executed the Settlement Agreement on behalf of the Company.

8. No other business was discussed and on motion of Tommy Moxgan and seconded

by Amy Bawer, there was a unanimous vote to adjourn.

Thexe being no further business to come before the meeting, this Written Consent is

executed and recorded in the official recoxds of the Company undex tie authorization of the

member signatures affixed below.

Thomas H. Morgan

Edwin S. Pearlstine, Jr.

Bela Vista Partnership

B ~--- ~- ~}, r ~-S c

rts: ~.~,~.... ~.

~~~~~i7

ACTION TAKEN UY WRITl'EN CONSGNI' OF TI IG \IG~1131iR5
AT A SP@CIAI. MEE'fNIG OF ISO D~ro Sveet. LI.0

Unted November S. 2017
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ACTION TAKEN BY WRITTEN CONSENT
OF T~3~ MEMBERS

AT A SPECIAL MEETING OP

150 BEE STREET, LLC

A Special Meeting of 150 Bee Street, LLC ("the Company") was held on December 5,

2017 at 3:30 p.m. by conference call. Attendance for the meeting was as follows:

Members attending by conference call:

Mike Rose for 1"homas H. Morgan
Thomas H. Morgan
Stafford "Mac" McQuillin fox Edwin Pearlstine
Scott Barnes for Edwin Pearlstine
Paul Lynch representing the Estate of Neal I. Baker
John Hagerty for the Company
Henry Grimball and Morris Ellison for Bella Vista Partnership

The meeting was called to order at approximately 3:30 p.m. John Hagerty served as

Chair for the meeting and also served as Secretary for the meeting and recorded the minutes. The

Chair indicated that the meeting was called on an emergency basis with all Members agreeing to

a waiver of the notice requirement.

1. The meeting was called to order.

2. Those Members present by telephone identified themselves as well as confirmed

that there was a quorum.

3. No old business was discussed.

4. A motion was made by Thomas H. Morgan with a second by Mac McQuillin.

Following a brief discussion there was a vote of Thomas li. Morgan and Edwin S. Pearlstine, .Tr.

in favor and no vote by Bella Vista to approve the following resolution:

RESOLVED, that because Bella Vista did not participate ia1 the additional Contribution

1
of November 13, 2017, that a second Capital Call will be made to make up for the amount of

ACTION TAKEN BY WRITTEN CONSGNI' OP'1'HC' ~1 f:A•113ERS
i\T A SPC-CIAL MEf•:7NIG OP I50 Bce S~rcri. I.LC

Dnted ~eccinber 5, 2017 •
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-,.
money that was not contributed by Bella Vista pursuant to Section 3.02. A motion was made by

Thomas H. Morgan with a second by Mac McQuillin following a brief discussion there was a

vote of Thomas H. Morgan and Edwin S. Pearistine, Jr. in favor ar~cl a no vote by Bella Vista to

oppose the following resolution:

RESOLVED, to instruct J. Kirkland Grant to complete his summary opinion for an

anticipated additional costs of some $5,000.00.

RESOLVED, a motion was made by Thomas H. Morgan with a second by Mac

McQuillin that Thomas H. Morgan is authorized to execute the Settlement Agreement on behalf

of the Company.

5. No other business was discussed and on motion of Tommy Morgan and seconded

by Mac McQuillin, with no vote by Bella Vista, the meeting was adjourned.

There being no further business to come before the meeting, this Written Consent is

executed and recorded in the official records of the Company under the authorization of the

member signatures affixed below.

Thomas H. Morgan

Edwin S. Pearlstine_ .lr.

AC1"ION 1'AKF.N BY 1VR17TCN CONSENT OF THf: Mf~4llI~RS
A'I' A SRECIAI. ~1LETNIG OP I50 Bec Strce~. I.LC

Dnial December 5, 2017

,rte

rA~~ ~ or a
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1
Bella Vista Partnershi}~

Tay cam. t'' ~~ ~~"Q'~

Its:

~ ~ ~~

AC'fIQN TAKIiN 191' 1VIt17"I'Id.~' CU\SI?i1'1'Qf'I'lllC ~11i\~IISIiIiS
\'I' A tiPGCIAI. Ailili'1'NI(i Of 15041 t tiirc~y. I.LC
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

THOMAS H. MORGAN,

v.

JOHN L. GILBERT, STUART L. FRED,
150 BEE STREET, LLC,
BELLA VISTA PARTNERSHIP, A
TEXAS GENERAL PARTNERSHIP,
BOMASADA GROUP, INC., A TEXAS
CORPORATION, BOMASADA
INVESTMENT GROUP II, LLC, A
TEXAS LIMITED LIABILITY COMPANY
and LAURALIS MANAGEMENT, INC.,
A TEXAS CORPORATION.

PLAINTIFF(S),

DEFENDANTS)

day of 2011 (the "Effective Date") by and between Thomas Morgan (the

"Claimant") and John Gilbert, Stuart Fred, Bella Vista Partnership, a Texas Partnership,

Bomasada Group, Inc., a Texas Corporation, Bomasada Investment Group II, LLC, a

Texas Limited Liability Company and Lauralis Management, Inc., a Texas Corporation

(collectively referred to as "Respondents").The Claimant and Respondents are collectively

referred to as the "Parties."

IN THE CURT OF COMMON PLEAS

C/A NO.: 2011-CP-10-

CONSENT AGREEMENT TO
TOLL STATUTE OF LIMITATIONS

This Consent Tolling Agreement ("this Agreement") is made effective as of the

WHEREAS, the Parties deem it to be in their mutual benefit and interest that

Claimant's alleged Claims against Respondents not be asserted in litigation at the present

time;

~~... 1
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WHEREAS, the Parties desire.to encourage resolution and/or such further review

of Claimant's Claims as may result in no lawsuit or claim being filed and, in any case, wish

to avoid the expense and uncertainty of litigation of the Claims if at all possible, and are

wining to make the stipulations, covenants, and agreements hereinafter set forth in order

to defer and postpone the commencement of litigation;

WHEREAS, the Parties desire that for the period of this Agreement, they should be

able to consider issues relating to the possibility of settling disputes without regard to the

time constraints that exist because of any future expiration of any applicable statute of

limitations;

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set

forth, including, but not limited to, the temporaryforbearance of claims as described in this

Agreement, and for other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, the Parties do hereby covenant and agree as follows:

1. As used in this Agreement, the following terms shall have the following

meanings:

(a) "Claims" shall mean any and all claims and/or causes of action, if any,

known or unknown, that any of the Parties may have against each

other in connection with 150 Bee Street, LLC.

(b) "Tolling Period" shall mean the period from and including the Effective

Date of this Agreement until and including the Expiration Date (as

defined below) of this Agreement.

(c) "Expiration Date" shall mean the earlier of , 2012, or

~~/1 2
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30 days from .the date that written notice of termination of this

Agreement has been served by either of the Parties on the other in

accordance with Paragraph 9 of this Agreement.

(d) "Timing Defenses" shall mean and include, and shall be limited to,

any affirmative defenses to Claimants claims that Respondents may

have to the extent based upon (1) any statute of limitations, (2)

laches, and/or (3) any failure of the Parties to institute or commence

litigation or other legal proceedings within some specified period,

before a specified date, or before the happening of a specified event.

2. The Claimant and Respondents stipulate, covenant, and agree that Timing

Defenses applicable to the Claims shall be tolled during the Tolling Period.

3. The Claimant and Respondents stipulate, covenant, and agree that this

Agreement shall have no effect on any Timing Defenses that may be

available to the Parties prior to the Effective Date, and that all time periods

prior to the Effective Date and after the Expiration Date (and prior to the filing

of any lawsuit or other legal proceeding) shall be included in the calculation

of and running of any applicable Timing Defenses. Nothing contained herein

sha{I preclude the Parties from asserting any Timing Defenses to the extent

that such defenses already exist as of the Effective Date, and nothing herein

shall be deemed to revive any claims barred as of the Effective Date.

4. The Claimant and Respondents stipulate, covenant, and agree that the

Parties, by executing and entering into this Agreement, are not waiving or

otherwise impairing by estoppel or any other means the Parties' righfis and

3
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abilities to raise any Timing Defenses available to them for the periods prior

to the Effective Date and after the Expiration Date (and prior to the fling of

any lawsuit or other legal proceeding).

5. The Parties agree to forebear filing a petition or complaint or otherwise

initiating a lawsuit or other legal proceeding against one another until on or

after the last day of the Tolling Period that is not a Saturday, Sunday, or legal

holiday.

6. The provisions of this Agreement comprise all of the terms, conditions, and

representations of the Parties regarding the tolling of the Timing Defenses.

ThisAgreementmaynot bealtered oramended exceptbywrittenagreement

executed by both the Claimant and Respondents.

7. It is understood that no provision of this Agreement shall be construed

against any party hereto by reason of either party having drafted or prepared

this Agreement.

8. This Agreement shall terminate on the Expiration Date as provided in

paragraph 1(c) above, unless extended in writing by the parties to be bound.

9. Either the Claimant or the Respondents may terminate this Agreement,

effective 30 days after the date of serving a written notice of termination, by

serving notice of termination by letter to the other party. Such notice letter

shall be served by certified mail, return receipt requested, to the attorneys)

representing the party(s) being served.

10. On or afterthe Expiration Date of this Agreement, the Parties shall have the

right to file and pursue any and all Claims and to seek any and all legal

~ ~(%v 
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remedies that may be available, and the Parties shall be entitled to assert

any Timing Defenses or other defenses, if any, subject to the terms of this

Agreement.

11. Nothing in this Agreement shall be construed as an admission or denial by

any of the Parties as to the merits of any of the Claims or defenses.

12. Neither Claimant nor Respondents nor any of their agents, witnesses, or

attorneys will mention or allude to this Agreement, its terms, its execution, or

the existence of any Tolling Period in any way, directly or indirectly, before

a jury or any factfinder in any proceeding for any purpose. The terms of this

paragraph will survive termination of this Agreement.

13. Claimant represents and warrants that the attorney signing this Agreement

on his behalf has the authority to sign on his behalf and to agree to the terms

and conditions of this Agreement. Respondents represent and warrant that

the attorney signing this Agreement on their behalf has the authority to sign

on their behalf and to agree to the terms and conditions of this Agreement.

AGREE:

Thomas Morgan

C-J'~ 5
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WE AGREE TO THIS TOLLING AGREEMENT:

~~...,~,,,,.~,_Q..,, ̀ 1 ~ 24 1 t

John G i I bent ~~,,,~,,,̀ o,,~-'~~..

~' ~.~...~.Q.~ a.e
Stuart Fred c~-w«—+,~,~

BELLA VISTA PARTNERSHIP, A TEXAS PARTNERSHIP:

~ ~ ~~
By: ,Authorized Representative

BOMASADA GROUP, lNC., A TEXAS CORPORATION:

By: ,Authorized Representative

BOMASADA INVESTMENT GROUP II, LLC, A TEXAS LLC:

c-~f ~ r ~~ 1~~~

By: ,Authorized Representative

Lauralis Management, Inc., a Texas Corporation:

~~ ~ ~~ ~

By: ,Authorized Representative

C~
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STATE OF SOUTH CAROLINA

OF CHARLESTON

THOMAS H. MORGAN,

IN ARBITRATION

Previously:

IN THE COURT OF COMMON PLEAS FOR

THE NINTH JUDICIAL CIRCUIT

Civil Action No. 2012-CP-10-580

Plaintiff,

v. FIRST AMENDED COMPLAINT

JOHN L. GILBERT, STUART L. FRED,

BELLA VISTA PARTNERSHIP, A TEXAS

GENERAL PARTNERSHIP, BOMASADA

GROUP, INC., A TEXAS CORPORATION,

iOMASADA INVESTMENT GROUP II, LLC,

~ TEXAS LIMITED LIABILITY COMPANY,

LAURALIS MANAGEMENT, INC., A TEXAS

CORPORATION ,and 150 BEE STREET,

LLC, A SOUTH CAROLINA LIMITED

LIABILITY COMPANY,

Defendants.

The Plaintiff above named, complaining of the Defendants, above named, alleges and

says as follows:

,.
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1. Plaintiff Thomas H. Morgan ("Morgan" or "Plaintiff) is a citizen and a resident

of the State of Florida. Morgan sues as a Plaintiff both on behalf of himself
~l

personally and derivatively on behalf of 150 Bee Street, LLC.

2. The Defendant John L. Gilbert ("Gilbert") is a citizen and a resident of the State

of Texas; is neither an infant nor incompetent person; and is not in the military

service.

3. The Defendant Stuart L. Fred ("Fred") is a citizen and a resident of the State of

Texas; is neither an infant nor incompetent person; and is not in the military

service.

4. The Defendant 150 Bee Street, LLC (sometimes "150 Bee Street," "LLC" or

"Company") is a South Carolina Limited Liability Company, duly organized and

existing pursuant to the laws of South Carolina; is subject to the jurisdiction of

this Court; and is named as a nominal party Defendant because, on information

and belief, it is an indispensable party to this derivative proceeding. Morgan, as

a member, brings this case derivatively on the LLC's behalf.

5. The Defendant Bella Vista Partnership ("Bella Vista") is a Texas General

Partnership doing business in South Carolina and is subject to the jurisdiction of

this Court.

6. The Defendant Bomasada Group, Inc. ("Bomasada Group" or "Bomasada") is a

Texas corporation doing business in South Carolina and is subject to the

jurisdiction of this Court.

7. The Defendant Bomasada Investment Group II, LLC ("Bomasada Investment" or

"BIG II") is a Texas Limited Liability Company doing business in South

Carolina and is subject to the jurisdiction of this Court.

8. The Defendant Lauralis Management, Inc. ("Lauralis") is a Texas corporation

doing business in South Carolina and is subject to the jurisdiction of this Court.

9. Upon information and belief, the legal distinction between Fred, Gilbert, Bella Vista.,

Bomasada, Lauralis, BIG II and the partners, officers, directors and/or shareholders

of Bella Vista, Bomasada, Lauralis and BIG II (hereinafter the

"Defendants ") are blurred and they are, as such, one and the same and their

t interests are so amalgamated that the actions of one should apply to the other.
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10.On July 9, 2012, the Plaintiff and the defendants entered into a Consent Order

_~ whereby this matter was referred to arbitration pursuant to the terms of the

Consent Order.

1 1. At the time of the actions complained of herein, Morgan was, and remains, a

member of 150 Bee Street, LLC and is now a Managing Member with authority

to arbitrate or litigate this dispute in a derivative capacity.

12.150 Bee Street, LLC, acting through and under the direction and control of

Defendants, has failed to take proper action to resolve the dispute after written

demand by Morgan, to the serious detriment of 150 Bee Street, LLC and its

members' interests.

13. Morgan can and will fairly and adequately represent the interests of any other

similarly situated members of 150 Bee Street, LLC, in this derivative action.

14.On November 28, 2011, Plaintiff, through counsel, tendered a demand on

Defendant to commence a derivative action pursuant to S.C. Code Ann. § 33-44-

1101.

15. Defendants refused and continue to refuse to bring the derivative suit, and

therefore Plaintiff brings this action under SCRCP Rule 23(b)(1) and applicable

state law. Plaintiff affirmatively alleges that the requirements of SCRCP Rule

23 (b)(1) have been complied with.

16. This arbitration panel has jurisdiction over all subject matter alleged herein and

over all parties hereto, and venue is proper in this forum.

FACTUAL BACKGROUND

17. Plaintiff Morgan is a member and 26.66% owner of 150 Bee Street, LLC.

18. Defendant Bella Vista is a member and 26.67% owner of 150 Bee Street, LLC.

19. The Estate of Neal I. Baker is a member and 26.67% owner of 150 Bee Street,

LLC.

20. Edwin S. Pearlstine, Jr. is a member and 20% owner of 150 Bee Street, LLC.

21. Upon information and belief, Defendants Gilbert and Fred, either directly or

through an entity or entities that they control, own and are the controlling

partners of Defendant Bella Vista. Operating directly or indirectly with others,

they were at all times the controlling persons of Defendant 150 Bee Street, LLC.

4
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22. Upon information and belief, Defendants Gilbert and Fred, either directly or

_ through an entity or entities that they control, own and are the controlling owners

1 of Defendant Bomasada Group.

23. Upon information and belief, Defendant Bomasada Group was organized by

Defendants Gilbert and Fred and acted as Developer of 150 Bee Street, LLC.

24. Upon information and belief, Defendants Gilbert and Fred, either directly or

through an entity or entities that they control, are the controlling owners of

Defendant BIG II.

25. Upon information and belief, Defendant BIG II was organized by Defendants

Gilbert and Fred and acted as the general contractor regarding the construction of

a condominium complex located at 150 Bee Street, Charleston, South Carolina

(the "project" or "Bee Street Lofts") for 150 Bee Street, LLC.

26. Upon information and belief, Defendants Gilbert and/or Fred, either directly or

through an entity or entities that they control, are the controlling owners of

Defendant Lauralis.

27. Upon information and belief, Defendant Lauralis is a holding company for a

private jet aircraft.

28. Defendants entered into various contracts whereby the Defendants were to

perform certain matters for the benefit of 150 Bee Street, LLC and its owners,

including but not limited to acting as general contractor and as developer for the

project.

29. Defendants individually, or as manager or owner, and as part of their contract

with 150 Bee Street, represented that they would act as developer of 150 Bee

Street, for the benefit of the owners of 150 Bee Street, LLC (including Morgan)

for a fee of $750,000.

30. Upon information and belief, the Defendants have wrongfully paid themselves

more than $750,000.00 with Company funds.

31. Upon information and belief, Defendants continued to improperly pay

themselves a monthly amount from Company funds, even though a paid Property

Manager was on location at 150 Bee Street.

,J 32. Upon information and belief, Defendants while acting as Developer improperly
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took money for their own benefit to the detriment of 150 Bee Street, LLC and its

-~` members.

33. Upon information and belief, Defendants while acting as Developer, Manager,

Fiduciary, Contractor and/or in another capacity, improperly coded charges to

the Company, including but not limited to:

a. Personal home remodeling in the amount of $1,325.00 charged to the

Company, which was charged to the Company as "Make Ready Units-

Paint Work;"

b. Airplane equipment purchased from Blue Mountain Avionics, which was

charged the Company as "Repairs and Maintenance;

c. A fishing tournament in Cabo San Lucas called Cabo Magic

Sportfishing coded as "Constn. Soft Costs;"

d. $3,000.00 to James Craig Bird for pilot examination services for Stuart

Fred and Jim Baldwin, which were charged the Company as "Training-

Education;"

e. Fuel, Nextel and Cabela's bag charged to the Company as "CHS Mental

Health job;"

£ African Safari with Swanepoel & Scandrol Safaris charged in the amount

of $12,509.00 to the Company as "Travel;"

g. Personal home automation and audio system purchased in the amount of

$46,139.64 installed at the private residence of Stuart Fred in Scottsdale,

Arizona, coded as "AV Media, Club House, Bee Street; and

h. Other charges to be learned through the discovery process and determined

by the trier of fact.

34. Upon information and belief, Defendants while acting as Developer, Manager,

Fiduciary, Contractor and/or another capacity, have improperly made the

following credit card or other charges to the Company, including but not limited

to:

a. Expenses related to a trip to Cancun, Mexico;

b. Expenses related to lasvegas.com;

c. Expenses related to a trip to Scottsdale, AZ;

~:~
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d. Expenses related to a trip to Pebble Beach, CA;

e. Expenses related to airplane equipment purchased from Blue Mountain
~.

Avionics;

f. Expenses related to a trip to Pacific Grove, Monterey and Carmel,

California;

g. Expenses related to private aircraft; and

h. Other charges to be learned through the discovery process and determined

by the trier of fact.

CONSTRUCTION

35. Defendants individually, and/or as manager or owner, and as part of their

contract with 150 Bee Street or Bomasada as Developer for 150 Bee Street, LLC,

represented that they would act as General Contractor on the 150 Bee Street

project, for the benefit of the owners of 150 Bee Street, LLC including Morgan,

for a fee of 1% of the construction costs.

36. Upon information and belief, Defendants collected well over 1% of the

construction costs.

37. Upon information and belief, Defendants intentionally failed to adequately lower

the unit pricing in order to artificially maintain their position as Developer, so

they could continue to pay themselves monthly and so they could pay for their jet

airplane.

38. Defendants, while acting as General Contractor, promised and represented they

would do certain work at a significant savings from what the subcontractors

would charge and pass that savings on to 150 Bee Street, LLC and the members.

Despite this representation, the work went millions of dollars over budget.

39. Upon information and belief, Defendants while acting as General Contractor,

wrongfully diverted funds and assets for their own benefit to the detriment of

150 Bee Street, LLC and the members.

PRIVATE JET BILLINGS TO THE COMPANY FOR PERSONAL ITEMS

j 40. Defendants improperly billed the Company and paid themselves from Company
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funds for travel expenses, including billing rates up to $2,100.00 an hour for a

_,1 private jet, not associated with the 150 Bee Street property or its business.

41. Upon information and belief, through 2010, Defendants authorized payments to

Lauralis of $454,155,00 and $39,059.77 for airplane fuel expense from 150 Bee

Street, LLC. Upon information and belief, a majority of these payments were

unrelated to the 150 Bee Street property or its business.

42. Upon information and belief, from 2005 through 2010, Defendants systematically

and improperly increased the rate they charged 150 Bee Street, LLC for their

private jet as follows:

a. From $850.00 an hour to $1,050.00 an hour in 2005;

b. From $1,050.00 an hour to $1,200.00 an hour in 2005;

c. From $1,200.00 an hour to $1,750.00 an hour in 2006; and

d. From $1,750.00 an hour to $2,100.00 an hour in 2008;

43. Upon information and belief, Defendants authorized payments from 150 Bee

Street, LLC for "Construction Travel Expenses" of $481,250.00 to BIG II. Upon

information and belief, a majority of these payments were unrelated to the 150

Bee Street property or its business.

44. Upon information and belief, Defendants authorized payments from 150 Bee

Street, LLC for "Corporate Overhead" of $360,000.00 to BIG II. Upon

information and belief, a majority of these payments were unrelated to the 150

Bee Street property or its business.

45. Plaintiff has requested to see backup documentation for these charges, but

Defendants have refused and continue to refuse to permit Plaintiff to see BIG

II'S financial records related to the project.

46. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of their Private jet usage to the Company.

47. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of their personal vacations to the Company.

48. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of their home remodeling to the Company, which

was charged to the Company as "Make Ready Units-Paint Work."
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49. Defendants knew or should have known that the other members of 150 Bee Street

,;
did not approve of the charging of their personal golf outings to the Company.

50. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of their expensive dinners to the Company.

51. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of $12,509.00 to 150 Bee Street for an African

Safari.

52. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of gift cards from golf shops to 150 Bee Street.

53. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging for airplane equipment purchased from Blue

Mountain Avionics, which was charged the Company as "Repairs and

Maintenance."

54. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of a payment for a fishing tournament in Cabo

San Lucas called Cabo Magic Sportfishing coded as "Constn. Soft Costs."

55. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of $3,000.00 for pilot examination services for

Stuart Fred and Jim Baldwin, which were charged the Company as "Training-

Education."

56. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of a payment of repairs and renovation of a

personal aircraft hangar in Houston, TX.

57. Defendants knew or should have known that the other members of 150 Bee Street

did not approve of the charging of a Personal home automation and audio system

purchased in the amount of $46,139.64 installed at the private residence of Stuart Fred in

Scottsdale, Arizona, coded as "AV Media, Club House, Bee Street.

58. Plaintiff instructed Defendants in writing that they are no longer to bill the

Company for their private jet.

59. In direct disregard of law and the duties they owe to 150 Bee Street and its

members, Defendants have withdrawn for themselves, directly or through their
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entities, hundreds of thousands of dollars or more from 150 Bee Street funds.

60.On September 9, 2011, Defendants wrote themselves a check from Company

funds for $28,350.00, claiming it was for their private jet usage, even after

Plaintiff had instructed Defendants in writing that they were no longer to bill the

Company for their private jet.

61. Upon information and belief, Defendants continued to make hundreds of

thousands of dollars in capital calls from the members even after the project had

finished in order to fund their personal jet and other personal items and

threatened to dilute Plaintiff out of his interest in the Company at a 35% interest

rate and to foreclose his interest if Plaintiff did not fund the capital calls.

62. The Second Amended and Restated Operating Agreement of 150 Bee Street

provides in Article 6.03 that the following actions shall not be taken on behalf of

the Company without the Majority Consent of the members:

a. The purchase, sale, assignment, transfer, exchange or other disposition of

any real property owned by the Company [and]

b. Deviating from the Budget in a net amount greater than fifty thousand and

no/100 dollars ($50,000)."

63. Defendants did not seek or obtain the Majority Consent of the members in

accordance with Article 6.03 of the Second Amended and Restated Operating

Agreement of 150 Bee Street.

FRAUDULENT CONCEALMENT OF WRONGDOING; EQUITABLE ESTOPPEL

64. Defendants have used efforts to hide, conceal and cover up the extent of their

improperly charging of items to the Company.

65. Defendants have taken steps to hide their misconduct from Plaintiff and others in

several ways, including but not limited to:

a. Hiding and concealing Construction Records;

b. Requiring the Company CPA to protect company records from disclosure;

c. Concealing or misrepresenting Company expenses;

_ ~ d. Mispresenting sales figures;
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e. Concealing information about contract renewals;

f. Secreting relevant company records in the name of other entities owned by
,̀.

or controlled by Defendants for the purpose and with the effect of

blocking Plaintiffs access to those records;

g. Concealing the issuance of large checks to other entities owned by or

controlled by Defendants;

h. Extracting fixnds under false pretenses to deter detection; and

i. In other manners to be shown the panel.

66. The Defendants, by reason of their controlling power over Defendant 150 Bee

Street, LLC and relationship with the Plaintiff and 150 Bee Street, were at all

times in the position of a fiduciary and of trust and confidence such that they

owed a duty to disclose timely material facts to the Plaintiff and to 150 Bee

Street. The Defendants knew they were stealing from and misappropriating the

assets of 150 Bee Street, and that the construction for which they were

responsible was defective, but they purposely and fraudulently concealed

material facts about their wrongful activities from 150 Bee Street to prevent the

discovery of their wrongdoing.

67. As a result of this fraudulent concealment, the statutes of limitation regarding the

causes of action of the Plaintiff have been tolled and the Defendants are

equitably estopped to use a statute of limitations as a defense to this lawsuit.

REAL ESTATE SALES

68. Defendants hired a Nashville Real Estate Company to act as the Real Estate

agency for this Charleston South Carolina condominium project.

69. Upon information and belief, Defendants had a relationship with this Nashville

Real Estate Company that either benefitted Defendants personally, or benefitted

an entity or entities owned by Defendants.

70. Upon information and belief, the Nashville Real Estate company was paid a

commission on many of the closings.

71. Defendants disregarded their fiduciary duties to Morgan and 150 Bee Street when

they selected a Nashville real estate company, rather than considering a local
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Charleston South Carolina Real Estate agency which knew the market, and which

might have reacted to the local market faster. Further, hiring and using the

~ Nashville real estate company was illegal because the Nashville real estate

company was not licensed to sell real estate in South Carolina but nevertheless was paid

commissions by the Defendants. Defendants have a duty to account to Defendant 150

Bee Street LLC and/or Plaintiff for all the illegal commissions paid out.

72. Defendants eventually cut ties between the Nashville Real Estate company and

150 Bee Street, but not until after a downturn in the real estate market.

MANAGEMENT SINCE NEAL BAKER PASSED AWAY

73. The Second Amended and Restated Operating Agreement of 150 Bee Street

provides in Article 6.01, entitled Managing Members, that the two initial

Managers of 150 Bee Street were Neal I. Baker and Defendant Fred.

74. The Second Amended and Restated Operating Agreement of 150 Bee Street

provides in Article 6.01, entitled Managing Members, that in the event of Neal

Baker's death or disability, Plaintiff Tom Morgan shall serve as Manager.

75. Neal I. Baker passed away in 2011, and Plaintiff Morgan attempted to serve as

co-manager with Defendant Fred.

76. Defendants thwarted Plaintiff Morgan's attempts to serve as co-manager in

several ways, including but not limited to:

a. Refusing to allow Plaintiff Morgan to see the Construction Records;

b. Refusing to allow the Company CPA to let Plaintiff copy company

records;

c. Refusing to allow Plaintiff to be a joint signer on Company checks;

d. Refusing to notify Plaintiff in advance about Company expenses;

e. Refusing to keep Plaintiff informed about upcoming sales;

f. Refusing to allow Plaintiff a say in the pricing of the condo units;

g. Refusing to allow Plaintiff a say in who was selected to act as the real

estate agent for the company;

h. Refusing to allow Plaintiff to sign off on the unit closings;

i. Refusing to communicate contract renewals in advance of their signing;
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j. Systematically retaining relevant company records in the name of other

_~ entities owned by or controlled by Defendants in an effort to block

Plaintiffs access to those records;

k. Refusing to tell Plaintiff before writing large checks to other entities

owned by or controlled by Defendants;

1. Writing large checks to other entities owned by or controlled by

Defendants; and

m. Ignoring Plaintiffs written instructions; and in other manners to be shown

the panel.

All of the foregoing actions and inactions were wrongful as to Plaintiff Morgan.

LAWSUIT FOR CONSTRUCTION DEFECTS

77.On August 22, 2014, Bee Street Lofts Homeowners Association, Inc. and Mark

Laboccetta filed a lawsuit (Case No. 2014-CP-10-5120) ("construction lawsuit")

against Fred, Gilbert, Bomasada Group, BIG II, 150 Bee Street and others

alleging that numerous construction defects in the condominium project owned

by 150 Bee Street were caused by various fraudulent, negligent and other illegal

acts by Fred, Gilbert, Bomasada Group, BIG II, 150 Bee Street and others. The

pleadings and evidence in that lawsuit are hereby restated as if stated verbatim

herein and are incorporated herein by reference.

78. As a result of these illegal acts by the Defendants as alleged in this construction

lawsuit, 150 Bee Street, LLC, the Plaintiff and other members of the Company

suffered substantial financial losses, including attorney fees and costs, in an

amount to be determined by the trier of fact. Defendants owe Defendant 150 Bee

Street, LLC and/or Plaintiff for all of the losses suffered by reason of

Defendants' wrongful conduct in the construction lawsuit.

FAILURE TO OBTAIN INSURANCE FOR COMPANY

79.150 Bee Street, LLC paid premiums for insurance policies but was denied
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insurance coverage because 150 Bee Street was not named as an insured by the

., Defendants, all of whom were responsible for obtaining insurance fox 150 Bee

Street. As a result, 150 Bee Street had to pay attorney fees instead of insurance

policies for which the LLC had paid doing so. Defendants owe for the failure to

properly insure Defendant 150 Bee Street, LLC.

CONDUCTING BUSINESS WITHOUT REQUIRED LICENSES

80. BIG II signed an AIA Contract with 150 Bee Street, LLC to act as the General

Contractor for the project. Upon information and belief, BIG II's signing that contract

obligating itself to serve as the General Contractor for the project when BIG II was not

licensed as a General Contractor in South Carolina is a misdemeanor.

81. Upon information and belief, Bomasada paid fines in Arkansas for using unlicensed

contractors, and Bomasada used a contractor named Hightower Construction Co., Inc.

("Hightower") to pull the permit for the project because Hightower was licensed but

Bomasada was not licensed in South Carolina. Bomasada performed all the interior

finish and other work on the project; signed subcontractor agreements with

subcontractors for the project; and directed the work of those subcontractors. Upon

information and belief, Bomasada committed a crime by doing this work while not

being a licensed contractor in South Carolina.

82. Upon information and belief, Fred and Gilbert hired a Nashville real estate company,

not licensed to sell real estate in South Carolina, to handle and control the sales of the

units of the project, for which the unlicensed Nashville real estate company unlawfully

received commissions. Those illegal commissions paid by Defendant 150 Beet Street,

LLC are owed by Defendants to 150 Bee Street, LLC.

FOR A FIRST CAUSE OF ACTION

(Breach of Fiduciary Duty)

83. Plaintiff re-alleges and reincorporates the allegations set forth above as if
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repeated herein verbatim.

84. At all times relevant, Defendants owed fiduciary duties to Morgan, to other

members of the LLC and to 150 Bee Street.

85. Defendants breached their fiduciary duties to Morgan and to 150 Bee Street in

various respects, including in the manners described herein. Defendants

wrongful breaches of fiduciary duty were fraudulently concealed until within

three years of the date this lawsuit was brought.

86. Upon information and belief, Defendants presently continue to breach their

fiduciary duties owed to Morgan and to 150 Bee Street, LLC.

87. Morgan, other members of the LLC and 150 Bee Street have been harmed and

damaged as a direct and proximate result of said breaches of fiduciary duties by

the Defendants.

88. Such breaches of fiduciary duties were intentional, willful, wanton, reckless,

malicious and done with the conscious disregard of the rights of Morgan, other

members of 150 Bee Street and the LLC.

FOR A SECOND CAUSE OF ACTION

(Breach of Duties of Good Faith and Fair Dealing)

89. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

90. At all times relevant, Defendants owed duties of good faith and fair dealing to

Morgan, 150 Bee Street and other members of 150 Bee Street.

91. Defendants breached these duties of good faith and fair dealing in various

respects, including but not limited to the manners described herein.

92. Upon information and belief, Defendants presently continue to breach their

duties of good faith and fair dealing.

93. 150 Bee Street, Morgan and other members of 150 Bee Street have been harmed

and damaged as a direct and proximate result of said breaches of duties of good

faith and fair dealing by the Defendants.

94. Said breaches of duties of good faith and fair dealing were intentional, willful,
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wanton, malicious, reckless and done with the conscious disregard of the rights

of Morgan, other members of 150 Bee Street and the LLC.

FOR A THIRD CAUSE OF ACTION

(Member Oppression — SC Code § 33-44-801(e))

95. Plaintiff Morgan re-alleges and reincorporates the allegations set forth above as

if repeated herein verbatim.

96. The Defendants owed duties to Morgan not to engage in conduct unlawful,

oppressive, fraudulent, or unfairly prejudicial to Morgan.

97. Defendants breached their duties not to oppress Morgan. As alleged they also

wrongfully acted in ways that were fraudulent, unlawful and unfairly prejudicial.

At all times relevant, the Defendants, functioning as a group that was in control

of 150 Bee Street, acted and will continue to act in a manner that is unlawful,

oppressive, fraudulent and unfairly prejudicial to the Plaintiff by engaging in

various self-dealing, self-serving and improper acts to the exclusion and

detriment of the Plaintiff and others.

98. Upon information and belief, Defendants presently continue to breach their

duties not to oppress Morgan in the manners described herein and, in such ways

as will be learned through the discovery process. The Defendants have acted and

will continue to act in a manner that is unlawful, oppressive, fraudulent and

unfairly prejudicial to the Plaintiff, in violation of SC Code & 33-44-801(e).

99. Morgan has been harmed and damaged as a direct and proximate result of said

breaches of duties not to oppress by the Defendants. Such breaches of duties not

to oppress have been and will continue to be intentional, willful, wanton,

malicious, reckless and done with conscious disregard of the rights of Morgan,

other members of 150 Bee Street and the LLC.

100. As a result of the wrongful oppressive conduct of the Defendants

referenced herein, the LLC must be dissolved, and the Plaintiff is entitled to a

decree winding up 150 Bee Street and to an award to the Plaintiff of damages in

an amount to be determined by the trier of fact.
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_ FOR A FOURTH CAUSE OF ACTION';`

(Civil Conspiracy)

101. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

102. Defendants acting individually or through their agents have conspired for

the purpose of benefitting certain members of 150 Bee Street and injuring

Plaintiff Morgan and 150 Bee Street, and causing special damages, to include:

a. Loss to 150 Bee Street, Morgan and its other members of the past, present

and future revenues in an amount to be determined by the trier of fact

from improper billing of travel expenses, including the billing at rates up

to $2,100.00 an hour for a private jet, not associated with the 150 Bee

Street property;

b. Loss to 150 Bee Street, Morgan and its other members in an amount to be

determined by the trier of fact of profits from returns on their investment

from improper management or gross mismanagement;

c. Diminished value of the 150 Bee Street property arising from failure to

react to market conditions which impacted adversely the marketability of

the 150 Bee Street property to prospective buyers;

d. Loss to 150 Bee Street, Morgan and other members, and diminished value

of the 150 Bee Street property, due to intentional, grossly negligent and

negligent acts causing construction defects, and concealing those acts; and

e. Other special and consequential damages as may be proven at trial.

103. Defendants acting individually or through their agents have acted in

concert for the common purpose of injuring Morgan, other LLC members and

150 Bee Street and have thereby visited upon Morgan, other LLC members and

150 Bee Street one indivisible wrong, and accordingly each is vicariously liable

for the actions of the others and their liability to Morgan, other LLC members

and 150 Bee Street in all respects is joint and several.

104. Upon information and belief, this conspiracy is on-going, as Defendants

presently continue to conspire with one another for the common purpose of
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injuring Morgan, other LLC members and 150 Bee Street.

105. As a result of the aforementioned actions, which are more fully explained
~1

above, of Defendants acting individually or through their agents, Morgan, other

LLC members and 150 Bee Street have been and are being damaged.

106. The actions of Defendants acting individually or through their agents were

and are intentional, willful, wanton and reckless and in conscious disregard of

the rights of Morgan, of other LLC members and of 150 Bee Street, warranting

an award of punitive damages.

107. As a result of the aforementioned actions, Morgan and 150 Bee Street are

entitled to damages in an amount to be determined by the trier of fact.

FOR A FIFTH CAUSE OF ACTION

(Conversion)

108. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

109. By virtue of the conduct summarized above, Defendants came to exercise

unauthorized dominion and control over the property, assets, and/or funds

belonging to the entity and joint venture known as 150 Bee Street, and of the

Plaintiff.

1 10. Defendants' dominion and control over said property, assets and/or funds

has been to the exclusion of, and in defiance of, the rights of the Plaintiff and the

LLC; has interfered with the rights of the Plaintiff and the LLC in and to such

property, assets, and/or funds; and was without the Plaintiffs and the LLC's

permission.

1 11. Upon information and belief, Defendants wrongfully assessed and/or

charged Plaintiff and the LLC, either individually or through his interest in 150

Bee Street, purported commissions, pass through costs, travel and entertainment

expenses, personal expenses, real estate fees, management fees and/or other

management or construction compensation in excess of the written agreements,

without Plaintiffs or the LLC's written or otherwise proper authorization or
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approval.

1 12. ,Upon information and belief, as a direct and proximate result of
1

Defendants' conversion of the property, assets, and/or funds belonging to the

joint venture, the LLC, and the Plaintiff, the Plaintiff, either individually or

through his interest in 150 Bee Street, other members of the LLC and the LLC

have been damaged in an amount to be determined by the trier of fact.

1 13. Upon information and belief, in doing the acts alleged above, Defendants

acted willfully, maliciously, recklessly, carelessly, and/or wantonly for the

purpose of causing injury to the Plaintiff and the LLC. As a result, the Plaintiff

and the LLC are entitled to an award of actual and punitive damages in an

amount to be determined by the trier of fact.

FOR A SIXTH CAUSE OF ACTION

(Breach of Contract)

1 14. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

1 15. Plaintiff, either individually or through 150 Bee Street and the Defendants

entered into various contracts, including but not limited to an Operating

Agreement, a Development Agreement and an AIA Contractor Agreement,

whereby the Defendants were to carefully, faithfully, honestly and loyally

perform certain duties for the benefit of the Plaintiff, including but not limited to

acting as general contractor and as developer for the project.

1 16. Defendants breached their duties and obligations under, inter alia, the Operating

Agreement, the Development Agreement, and the AIA ContY-actor Agreement, by failing

to act carefully, honestly, faithfully and loyally, including but not limited to failing to

supervise the construction of the project as required by those agreements.

1 17. Defendants individually, and/or as manager and/or owner, and as part of

their contract with150 Bee Street, represented that they would act as developer

of 150 Bee Street, for the benefit of the owners of 150 Bee Street (including

Morgan), for a fee of $750,000.00.
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118. Upon information and belief, Defendants have paid themselves more than

_ _ $750,000.00.

1 19. Defendants individually, and/or as manager and/or owner, and as part of

their contract with 150 Bee Street or Bomasada Group as Developer for the LLC,

entered into an agreement/contract to act as General Contractor on the 150 Bee

Street project, for the benefit of the owners of the LLC including Morgan, for a

fee of 1 % of the construction costs.

120. Upon information and belief, Defendants have breached the

agreement/contract and collected well over 1% of the construction costs.

121. Upon information and belief, Defendants intentionally failed to

adequately lower the unit pricing in order to artificially maintain their position as

Developer so that they could continue to improperly pay themselves monthly

with Company funds and so that they could improperly pay for their jet airplane

with Company funds.

122. Defendants while acting as General Contractor promised and contracted to

do certain work at a significant savings from what the subcontractors would

charge and pass that savings on to 150 Bee Street and the members but ended up

going millions of dollars over budget anyway, in breach of the contract.

123. Upon information and belief, Bomasada and BIG II improperly charged

the LLC for items one or both of them, and/or the subcontractors, did improperly

causing construction defects. Those charges should have been paid by Bomasada,

BIG II and/or the subcontractors, under warranties or otherwise, because they

and not the LLC caused the defects. Further, construction on the project lasted

years beyond the sixteen months scheduled, due to faulty workmanship, errors,

cover ups and deceit by the Defendants and the subcontractors. The Defendants

wrongfully charged the LLC to fix construction defects caused by the Defendants

and/or the subcontractors, when the fixing of those construction defects could

and should have been paid by the parties causing the defects and by warranties

on construction. The Plaintiff should be repaid all monies it paid to correct errors

and construction defects caused by the Defendants and/or the subcontractors.

~ 124. Upon information and belief, Defendants while acting as General
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Contractor improperly retained any savings for their own benefit to the detriment

_ of the LLC and the members.
1

125. Defendants failed to obtain insurance for 150 Bee Street in violation of

their obligations to do so, as provided, inter alia, by the Development

Agreement, the AIA Contractor Agreement, the Operating Agreement and other

agreements.

126. Upon information and belief, Defendants' actions or inactions in failing to

perform the contracts as specified and agreed are material breaches of the

contracts that resulted in the construction project costing millions of dollars

over budget; the payment and loss of huge sums of Plaintiff's money as a

result of the construction lawsuit; and other damages.

127. Upon information and belief, Defendants failed to perform their

obligations as the developer and as the general contractor for the construction

project, resulting in construction defects causing the LLC to be sued and

significant monetary losses to the LLC, to Morgan and to other LLC members.

128. Defendants ignored and failed to comply with the City of Charleston's building

code for the ground floor retail portion of the project, which caused delays in the

construction and caused the City not to issue a Certificate of Occupancy or

Completion. As a result, many buyers otherwise ready to purchase units of the project

would not close on their units because their contract said they did not have to close until

the project got its Certificate of Occupancy, and the project units had only a temporary

certificate of occupancy ("TCO"). Defendants did not obtain a final Certificate of

Occupancy until nearly a year after getting the TCO and after the Defendants should have

obtained the Certificate of Occupancy. During that approximate one-year delay, real

estate prices collapsed, and many purchasers backed out of their contract to purchase,

thereby costing the Company millions of dollars, all due to the wrongful and grossly

negligent failure of the Defendants to obtain the Certificates) of Occupancy timely, in

violation of their contractual and other duties.

129. BIG II failed to supervise the contractors who worked on the project and

thereby caused significant construction defects resulting in huge losses to the

Plaintiff.
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130. As a result of Defendants' actions or inactions, the Plaintiff, other LLC

members and the LLC have been directly and proximately damaged by the

1 foregoing material breaches of contract in an amount to be determined by a trier

of fact.

131. As a result of Bomasada's material breaches of the Development

Agreement, the Defendants should return to the Plaintiff the entire Development

fee of $750,000 or more and all Reimbursed Expenses, whether legitimate or not,

to the LLC.

132. As a result of BIG II's material breaches of the Contract Agreement, the

Defendants should return to the Plaintiff the entire Contractor Fee of 1% or more and all

reimbursed expenses, whether legitimate or not, to the LLC.

133. The Plaintiff, other LLC members and the LLC are entitled to a money

judgment against Defendants in an amount to be determined by a trier of fact,

plus reasonable attorney's fees and costs, to the extent allowed by law.

FOR A SEVENTH CAUSE OF ACTION

(Accounting)

134. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

135. 150 Bee Street and its members are all in a fiduciary relationship with one

another and fiduciary duties are owed to one another. In addition, the members

of 150 Bee Street owe duties of good faith and fair dealing, and not to engage in

oppression, to each other member and to 150 Bee Street.

136. Due to the actions of Defendants described above, Plaintiff has requested,

and hereby again requests, from Defendants an accounting as to the operations of

the joint venture, 150 Bee Street and any companies Gilbert, Fred, Bella Vista,

Lauralis, Bomasada Investment and Bomasada Group own or owned that

received money, goods, or services from or performed services for 150 Bee

Street„ or whose business is or was or could be associated with 150 Bee Street,

including but not limited to the following: Defendants Bella Vista, Lauralis,
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Bomasada Investment and Bomasada Group.

137. Plaintiff is not presently aware of all of the money, funds, assets, and/or

business opportunities belonging to the joint venture or 150 Bee Street that

Defendants have misappropriated to themselves and their other companies and is

not aware of all of the specific purposes for which Defendants have used said

money, assets, and/or business opportunities. Upon information and belief,

Defendants used said money, assets, and/or business opportunities to benefit

themselves personally or their other companies, in breach of their fiduciary

duties.

138. Defendants have failed or refused to render a proper accounting as to the

operations, funds, assets, property, and business opportunities of the joint

venture and the limited liability company.

139. Plaintiff is entitled to an Order requiring a complete accounting as to

expenses, income, assets, and profits of the joint venture and the limited liability

companies above-referenced and further requiring the Defendants to hold as

trustee for the Plaintiff individually or for 150 Bee Street any property, profit, or

benefit derived by the Defendants in the conduct of the business of the joint

venture, and/or the limited liability company.

140. Plaintiff has no adequate remedy at law otherwise to get this information.

FOR A EIGHT CAUSE OF ACTION

(Unfair Trade Practices Act)

141. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

142. The aforementioned acts, practices, and conduct of the Defendants were

and are unfair and deceptive.

143. The aforementioned acts, practices, and conduct of the Defendants were

and are against the public interest and these acts and practices are capable of

repetition.

144. The Defendants actions were and are willful and wanton in that
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Defendants knew or should have known that their conduct was unfair and

deceptive, and therefore a violation of this State's statutes concerning unfair and
1̀

deceptive acts and practices.

145. As a result of Defendants' Unfair Trade Practices Act violations, the

Plaintiff has been damaged through his loss of his investment and anticipated

profits, and he has been subjected to aggravation and harassment as a result of

Defendants' conduct.

146. As a result of Defendants' unfair and deceptive acts or practices in

violation of the State's statutes, the Plaintiff prays for his actual damages,

together with treble damages of three times his actual damages, punitive

damages, plus Plaintiffs reasonable attorney's fees, costs and disbursements of

this action.

FOR A NINTHCAUSE OF ACTION

(Unjust Enrichment)

147. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

148. Plaintiff and Defendants entered into the joint venture summarized above

whereby Defendants promised and agreed to act in good faith.

149. In accordance with the agreement, Plaintiff advanced and contributed a

large sum of cash and/or funding needed for the project.

150. Plaintiff contributed these funds and invested his time and resources to the

project, but due to the conduct of the Defendants, Morgan, other LLC members

and the LLC have sustained losses while the Defendants have profited

enormously.

151. Plaintiff conferred a valuable benefit upon the Defendants which they have

realized in full.

152. Defendant prolonged the sale process on purpose so that they could

personally benefit through fees and charges they passed on to and through the

~ Company. Defendants also caused significant construction defects by their
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intentional, grossly negligent and negligent acts, which caused huge losses to

Morgan, other LLC members and the LLC.

153. Allowing Defendants to retain the amounts they have taken out of the

Company would be unjust.

154. There is now justly due and owing to Plaintiff from Defendants the

amount of Morgan's investment in the project and the reasonable present value of

all amounts improperly billed to the Company by the Defendants beyond what

Defendants were contractually permitted.

155. The amount to be returned by Defendants should be determined by the

trier of fact.

FOR A TENTH CAUSE OF ACTION

(Fraud)

156. Plaintiff re-alleges and reincorporates the allegations set forth

above as if repeated herein verbatim.

157. Defendants represented to Plaintiff that they would be acting as

Developer, Manager, Fiduciary, Contractor, or other capacity for the benefit of

Plaintiff and 150 Bee Street, LLC.

158. Defendants while acting as Developer, Manager, Fiduciary,

Contractor or other capacity, have improperly coded charges to the Company,

including but not limited to:

a. Personal home remodeling to the company, which were charged to

the Company as "Make Ready Units-Paint Work;"

b. Airplane equipment purchased from Blue Mountain Avionics, which were

charged the Company as "Repairs and Maintenance;"

c. A fishing tournament in Cabo San Lucas called Cabo Magic

Sportfishing coded as "Constn. Soft Costs;"

d. $3,000.00 to James Craig Bird for pilot examination services for Stuart

Fred and Jim Baldwin, which were charged the Company as "Training-

Education;"

j e. Fuel, Nextel and Cabala's bag charged to the Company as "CHS Mental
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Health job;"

f. African Safari with Swanepoel & Scandrol Safaris charged to the

~ Company as "'Travel;" and

g. Other charges to be determined by the trier of fact.

159. Upon information and belief, Defendants while acting as Developer,

Manager, Fiduciary, Contractor or other capacity, have improperly made credit

card or other charges to the Company, including but not limited to:

a. Expenses related to trip to Cancun, Mexico;

b. Expenses related to trip to lasvegas.com;

c. Expenses related to trip to Scottsdale, AZ;

d. Expenses related to trip to Pebble Beach, CA;

e. Expenses related to airplane equipment purchased from Blue

Mountain Avionics;

f. Expenses related to private aircraft;

g. Expenses related to installing a home automations system in Fred's

Scottsdale, Arizona home; and

h. Other charges to be determined by the trier of fact.

160. Defendants prolonged the sale process on purpose so that they could

personally benefit through fees and charges they passed on to and through the

Company.

161. Defendants knew that these charges were not Company charges or

otherwise related to the business of 150 Bee Street, LLC.

162. On or about February 27, 2005, Defendants represented to Plaintiff as

follows:

BOMASADA IS ACTING AS THE GENERAL CONTRACTOR ON A COST

BASIS CHARGING A 1% FEE....PLAINLY ALL COST ARE PASSED

THROUGH TO THE OWNERSHIP AT COST....BOMASADA DOES NOT

AND WILL NOT PROFIT OTHER THAN THE 1 %FEE....

163. Upon information and belief, Defendants did not pass through costs to the

Company at actual cost.
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164. Upon information and belief, Defendants improperly profited more than

,
~

the 1 %fee.

~ 165. Upon information and belief, Defendants knowingly and intentionally

positioned themselves as General Contractor at the outset with the intent of

profiting more than the 1 %fee.

166. Upon information and belief, Defendants knew that they would be able to

hide the invoices and bills from Plaintiff and did, in fact, hide the invoices and

bills from Plaintiff. To this date, Defendants have intentionally withheld BIG II's

financial records related to the project.

167. Defendants knew that they could reduce the unit prices and sell the units

faster.

168. Defendants intentionally miscoded these improper charges with the intent

that they would not be discovered by the Plaintiff or otherwise mislead Plaintiff.

169. Defendants intentionally failed to reduce the unit prices with the intent to

mislead Plaintiff and/or that they would not be discovered by the Plaintiff.

170. Defendants intentionally caused construction defects by their fraudulent

acts, and intentionally and fraudulently misrepresented and concealed those acts

and defects. All of Defendants' misrepresentations and concealments were

material.

171. The issues of Plaintiffs ability to trust Defendants and of Defendants'

honest treatment of Plaintiff and the Company were material to Plaintiff s

decision to enter into the agreement with Defendants.

172. Defendants were aware and had knowledge at the time that they made the

aforesaid representations that the representations were false. Alternatively,

Defendants acted recklessly in making their material false representations and

concealments.

173. Defendants intended that the Plaintiff act upon the false representations of

Defendants by allowing Defendants to continue running and billing the Company

as they saw fit and with disregard for their fiduciary duties to Plaintiff and 150

Bee Street.

174. Plaintiff was ignorant of the falsity of the representations.
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175. Plaintiff relied on the false representations.

176. Plaintiff had the right to rely on the false representations.

177. Plaintiff has been consequently and proximately injured by relying on the

false representations made by the Defendants.

178. As a direct and proximate result of the fraud and false representations by

the Defendants, Plaintiff, other LLC members and 150 Bee Street have been

damaged by, among other things, the loss of income, revenue, capital calls,

interest, and/or profits; the loss of the property, assets, and business

opportunities; and any additional damages due to the acts of the Defendants.

Plaintiff is further entitled to recover punitive damages from said Defendants in

an amount to be determined by the trier of fact.

FOR AN ELEVENTH CAUSE OF ACTION

(Misrepresentation)

179. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

180. Defendants represented to Plaintiff that they would be acting as

Developer, Manager, Fiduciary, Contractor or other capacity for the benefit of

Plaintiff and 150 Bee Street.

181. Defendants, while acting as Developer, Manager, Fiduciary, Contractor or

other capacity, have improperly coded charges to the Company, including but not

limited to:

a. Personal home remodeling to the company, which were charged to the

Company as "Make Ready Units-Paint Work;"

b. Airplane equipment purchased from Blue Mountain Avionics, which were

charged the Company as "Repairs and Maintenance;"

c. A fishing tournament in Cabo San Lucas called Cabo Magic Sportfishing

coded as "Constn. Soft Costs;"

d. $3,000.00 to James Craig Bird for pilot examination services for Stuart

W ~ Fred and Jim Baldwin, which were charged the Company as "Training-
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Education;"

e. Fuel, Nextel and Cabala's bag charged to the Company as "CHS Mental

1 Health job;"

f. African Safari with Swanepoel & Scandrol Safaris charged to the

Company as "Travel;"

g. Expenses related to installing a home automations system in Fred's

Scottsdale, Arizona home; and

h. Other charges to be determined by the trier of fact.

182. Upon information and belief, Defendants while acting as Developer,

Manager, Fiduciary, Contractor or other capacity, have improperly made credit

card or other charges to the Company, including but not limited to:

a. Expenses related to trip to Cancun, Mexico;

b. Expenses related to trip to lasvegas.com;

c. Expenses related to trip to Scottsdale, AZ;

d. Expenses related to trip to Pebble Beach, CA;

e. Expenses related to airplane equipment purchased from Blue Mountain

Avionics;

f. Expenses related to private aircraft; and

g. Other charges to be determined by the trier of fact.

183. Defendants prolonged the sale process on purpose so that they could

personally benefit through fees and charges they could pass on to the Company.

184. Defendants knew that these charges were not Company charges.

185. On or about February 27, 2005, Defendants represented to Plaintiff that

BOMASADA IS ACTING AS THE GENERAL CONTRACTOR ON A

COST BASIS CHARGING A 1% FEE....PLAINLY ALL COST ARE

PASSED THROUGH TO THE OWNERSHIP AT

COST....BOMASADA DOE5 NOT AND WILL NOT PROFIT OTHER

THAN THE 1 %FEE.

186. Upon information and belief, Defendants did not pass through costs

to the Company at actual cost.

~ 187. Upon information and belief, Defendants profited more than the 1

29

EXHIBIT H

REC 0643



fee.

~~
188. Upon information and belief, Defendants knowingly and

intentionally positioned themselves as General Contractor at the outset

with the intent of profiting more than the 1 %fee.

189. Upon information and belief, Defendants knew that they would be

able to hide the invoices and bills from Plaintiff. To this date, Defendants

have intentionally withheld BIG II's financial records related to the

project.

190. Defendants intentionally miscoded these improper charges with the

intent that they would not be discovered by the Plaintiff.

191. Defendants knew that they could reduce the unit prices and sell the

units faster.

192. Defendants intentionally failed to reduce the unit prices with the

intent that they would not be discovered by the Plaintiff.

193. Defendants intentionally misrepresented that they had properly

constructed the condominium project and the nature and extent of the

construction defects associated with the project.

194. The issues of Plaintiffs ability to trust Defendants and of

Defendants' honest treatment of Plaintiff and the Company were material

to Plaintiff's decision to enter into the agreement with Defendants.

195. Defendants were aware and had knowledge at the time that they

made the representations that the representations were false.

196. Defendants intended that the Plaintiff act upon the false

representations by allowing Defendants to continue running and billing

the Company as they saw fit.

197. Plaintiff was ignorant of the falsity of the representations.

198. Plaintiff relied on the false representations.

199. Plaintiff had the right to rely on the false representations.

200. Plaintiff has been consequently and proximately injured by relying

on the false representations made by the Defendants.

201. As a direct and proximate result of the false representations by the
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Defendants, Plaintiff has been damaged by, among other things, the loss

of income, revenue, capital calls, interest, and/or profits; the loss of the

Property, assets, and business opportunities; and any additional damages

due to the acts of the Defendants. Plaintiff is further entitled to recover

punitive damages from said Defendants in an amount to be determined by

the trier of fact.

FOR A TWELFTH CAUSE OF ACTION

(Indemnification of 150 Bee Street)

202. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

203. At all times relevant the Defendants were agents of 150 Bee Street, which

was their principal. As such, the Defendants must indemnify 150 Bee Street and

its members, excluding Fred and Gilbert, for all losses suffered by 150 Bee

Street due to the negligent, grossly negligent and intentional illegal acts of the

Defendants, alleged herein, including but not limited to losses incurred by the

LLC due to construction defects and the lawsuit project owners brought against

the LLC due to construction defects.

204. Bella Vista, as a member of the LLC, and Fred and Gilbert, as the general

partners of Bella Vista, are liable to indemnify the LLC and its members other

than Fred and Gilbert, for all acts or omissions involving intentional misconduct

or knowing violation of the law by any of them, and all transactions in which any

of them received a personal benefit in violation or breach of the LLC's Operating

Agreement and other agreements, all of which occurred as alleged herein. Upon

information and belief, any wrongful action taken by any of the Defendants

pursuant to advice by any LLC counsel was induced by intentional misconduct or

knowing violation of the law by Bella Vista, Fred, Gilbert and/or one or more of

the other Defendants.

205. Bomasada, as the Developer, agreed in Section 1.4 of the Development

Agreement between 150 Bee Street LLC and Bomasada:
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_~ [T]o indemnify, defend and hold harmless the [150 Bee Street, LLC] and its

partners, employees and agents, from any and all loss, damage, cost, expenses

and liability sustained by such parties which arise out of the Developer's gross

negligence or willful misconduct or acts outside the scope of the Developer's

authority under this Agreement.

206. The Defendants committed numerous negligent, grossly negligent and

intentional acts regarding the project for which they must indemnify 150 Bee

Street, LLC, including but not limited to each of the following:

a. Bomasada's failing to supervise the construction work during all phases of

construction and to otherwise assist in all aspects of the project, as

required by the development agreement between Bomasada and the LLC;

b. Bomasada's failing to provide qualified field personnel for observing and

reviewing work progress and construction of the project, as required by

paragraph 1.1 of the development agreement;

c. Bomasada's failing to supervise (i) the preparation of appropriate instructions

to bidders, (ii) the preparation of contracts for the construction of the Project, and

(iii) the administration of change orders, as required by paragraph 1.1 of the

development agreement;

d. Bomasada's failing to provide administrative services required to be made

relating to the construction of the Project, as required by paragraph 1.1 of the

development agreement; and

e. Bomasada's failing to assist in securing authorizations, permits and licenses as

necessary for the development and construction of the Project, as required by

paragraph 1.1 of the development agreement.

207. As a direct and proximate result of negligent, grossly negligent and

intentional acts by the Defendants, the Company has been damaged by, among

other things, the loss of income, revenue, capital calls, interest, and/or profits;

the loss of the property, assets, and business opportunities; and any additional

damages due to the acts of the Defendants. Plaintiff is further entitled to recover

punitive damages from said Defendants in an amount to be determined by the
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trier of fact.

'~

FOR A THIRTEENTH CAUSE OF ACTION

(Intentional Interference with Prospective Business Advantage)

208. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

209. Defendants intentionally failed to adequately lower the unit pricing in

order to artificially maintain their position as Developer and so they could

continue to improperly pay themselves monthly with Company funds.

Defendants' purpose was improper, in that they took this action in order to

continue to improperly pay themselves.

210. By intentionally and improperly failing and refusing to adequately lower

the unit pricing as stated above, the Defendants intentionally and improperly

interfered with the LLC's potential contractual relations for an improper purpose

and by improper methods, causing injury to the LLC.

211. As a direct and proximate result of Defendants failing and refusing to

adequately lower the unit pricing as stated herein, the LLC has suffered damages

in an amount to be determined by the trier of fact.

FOR A FOURTEENTH CAUSE OF ACTION

(Misappropriation of LLC assets)

212. Plaintiff re-alleges and reincorporates the allegations set forth above as if

repeated herein verbatim.

213. The Defendants' intentional, illegal use of the funds and other property of

150 Bee Street for their own personal and unauthorized uses constitutes

misappropriation of the assets of 150 Bee Street. The Defendants' have

fiduciary duties to protect the assets of 150 Bee Street.

214. As a direct and proximate result of Defendants' misappropriation of 150

,) Bee Street's assets, 150 Bee Street has suffered damages in an amount to be
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determined by the trier of fact.

~~
FOR A FIFTEENTH CAUSE OF ACTION

(Alter Ego/Amalgamation/Piercing the Corporate Veil as to the Developers and

Contractors)

215. Plaintiff re-alleges and reincorporates the allegations set forth above as if repeated

verbatim herein.

216. Bomasada held i t s e 1 f out to the Plaintiff and the public as the developer of

Bee Street Lofts and signed the Development Agreement with the Company naming

Bomasada as Developer.

217. BIG II held i t s e 1 f out to the Plaintiff and the public as the general contractor

of Bee Street Lofts and signed an AIA Stipulated Sum Contractor with the Company

naming BIG II as the General Contractor for the Project.

218. Upon information and belief, Bomasada, BIG II and Lauralis at all times

relevant to this action:

a. Failed to observe corporate formalities;

b. Were grosslyundercapitalized for thepurposes ofthe corporate undertaking, to

wit, the development and construction of the Bee Street Lofts and the

remediation of any and all defects in the design and construction of the Bee

Street Lofts should they arise;

c. Were controlled b y Bella Vista, Fred and Gilbert to such an extent that

they were m e re ly a facade for th e operations of B e 11 a Vista , F r e d

and Gilbert;

d. Do not have any functioning officers, managers or directors that are

independent of Bella Vista, Fred and Gilbert; and

e. Were functionally insolvent and were run as mere shells for the benefit of

Defendants.

219. Upon i n f o r m a t i o n and • belief, Bomasada, BIG II and Lauralis failed

t o f o 11 o w the necessary corporate formalities as required by law; undercapitalized

150 Bee Street; siphoned corporate funds for personal use of its shareholders; used
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corporate facilities and employees for personal ends; and otherwise so intermingled

their personal and financial affairs witk~ the company's that they have become t h e

alter ego of B e 11 a Vista, Fred and Gilbert.

220. Further, upon information and belief the interests of Bomasada, BIG II and

Lauralis and their agents, directors, officers and/or shareholders, and o f B e 11 a

Vista, Fred and Gilbert are so amalgamated that the Plaintiff is entitled to

disregard the corporate forms and recover against Bomasada, BIG II and Lauralis and

their agents, directors, officers andlor shareholders.

221. Upon information and belief, Bomasada, BIG II and Lauralis are shell and/or

sham companies dominated and controlled by Bella Vista, Fred and Gilbert

such that they are not legally distinct.

222. It would be inequitable to allow Fred and Gilbert to hide behind a corporate

shield that has no basis in fact for the express purpose of avoiding their obligations,

responsibilities and liabilities to the Plaintiff.

223. Plaintiff are entitled to pierce the corporate veil of Bomasada, BIG II and

Lauralis and thereby obtain a judgment against Bomasada, BIG II and Lauralis, and

their agents, directors, officers and shareholders for the liability of Fred, Gilbert and

B e 11 a Vista in an amount to be determined by the trier of fact.

224. Further, because the interests of Bomasada, BIG II and Lauralis and their

agents, directors, officers and shareholders, and o f B e 11 a Vista , Fred a n d

G i 1 b e r t are so amalgamated, Plaintiff are entitled to disregard the corporate forms

and recover against Bomasada, BIG II and Lauralis and their agents, directors, officers,

and shareholders in an amount to be determined by the trier of fact.

FOR A SIXTEENTH CAUSE OF ACTION

(Breach of Contract Accompanied by a Fraudulent Act)

225. Plaintiff re-alleges and reincorporates the allegations set forth above as if repeated

verbatim herein.

226. The actions by the Defendants described herein breached their contracts with

150 Bee Street, LLC.
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227. Through the fraudulent acts and misrepresentations described herein, the

Defendants sought to conceal their breaches of contract and otherwise committed

fraudulent acts with fraudulent intent related to the breaches of contract.

228. The fraudulent acts accompanied the breaches.

229. As a direct and proximate result of Defendants' breaches of contract

accompanied by a fraudulent act and intent, 150 Bee Street has suffered damages

in an amount to be determined by the trier of fact and is entitled to an award of

punitive damages in an amount to be determined by the trier of fact.

WHEREFORE, Morgan, individually and in a representative capacity of 150 Bee

Street in a derivative action, respectfully prays that Plaintiff and the LLC be awarded:

a. Actual, consequential, and punitive damages in an amount to be

determined by the trier of fact;

b. Reasonable attorney's fees and costs to the extent allowed by law;

c. Treble damages;

d. An offset against the capital account and any undistributed amounts

claimed by Defendants;

e. The return of all capital contribution paid by the members of the LLC due

to the wrongdoing of any of the Defendants;

f. An accounting and winding up of the business of 150 Bee Street;

g. Indemnification of all losses incurred by the Plaintiff or the LLC due to

the unlawful actions of the Defendants, including but not limited to

construction defects as alleged in the construction lawsuit;

h. All of the Development fee of $750,000 or more and all reimbursed

expenses paid to Bomasada by the Plaintiff;

i. All of the Contractor fees of 1 % or more paid to BIG II and all

reimbursed expenses paid to BIG II by the Plaintiff;

j. Prejudgment and post judgment interest; and

k. Such other and further relief as this court deems just and proper.
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Respectfully submitted,

W. Andrew Gowder, Jr., (S.C. Bar #7895)

AUSTEN & GOWDER, LLC

1629 Meeting Street, Suite A

Charleston, South Carolina 29405

Phone: 843.727.2229

andvna,austen~owder. com

Michael T. Rose, Esquire (S.C. Bar #4910)

MIKE ROSE LAW FIRM, PC

409 Central Ave.

Summerville, SC 29483

Phone: 843.871.1821

mike~a mikeroselawfirm.com

Facsimile: 843-478-7595

Counsel for Plaintiff

2018

Charleston, South Carolina
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HENRY ~. GRIN]BALL
ATTORNE=Y AT LAW

I=-mail: hgrimball a wcsr.com

Direct Dial: (843) 720-A615

October 27, 2011

Via Electronic Mail
Christopher B. Staubes, III, Esquire
Clawson & Staubes, L.L.C.
12o Seven Farms Drive, Suite 200
Charleston, SC 29492-7595

RE: Thomas H. Morgan v. Botnasada Group, Inc.
WCSR File No. 66696.0001.0

Dear Chris:

I understand from your letter of September 28, 2011 that John Gilbert sent to my

attention, that Mr. Morgan wishes for his representative to review "the construction records,

sales documents, vendor contracts, pricing lists, the company's legal file, and other relevant

information."

As with John Hagerty's legal files in Charleston, my client has no objection to Mr.

Morgan's representative looking at these documents, provided Mr. Morgan agrees to pay for any

reasonable copying charges and staff time. He must also agree that if anything is copied, there

will be a duplicate for my file records at my client's expense.

Because Mr. Morgan has threatened litigation and I assume is conducting this

investigation at least in part with that in mind, I wish to bring several things to your attention.

First, as I have already mentioned to you, the Second Amended and Restated Limited

Liability Company Agreement of 150 Bee Street, LLC, dated February 12, 2003, coniains
Section 14.14 which requires mediation and then arbitration rather than a lawsuit.

Second, and perhaps much more importantly, Mr. Morgan is wasting his time and money

as the claims he may have had against my clients, the validity of which they categorically deny,

are time barred by the 3-year statute of limitations. Let me explain why. As far back as July 6,
2008, Mr. Morgan wrote to John Gilbert, Edwin Pearlstein, Neal Baker, and Stuart Fred: "I am
turning all my correspondence on this project over to my lawyers and accountants. Stewart [sic]

you Have stolen too much money from us. There is nn way we have spent $450,000 nn travel

expenses. I am tired of all your theft and bullshit. Don't ever contact me again. I am going sue
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Christopher B. Staubes, III, Esquire
Clawson & Staubes, P.A.

October 27, 2011
Page 2

your ass and get our money back." A copy of this email is attached and parantlletically, this

would make great theater in a courtroom.

Mr. Morgan's claims, even if valid, sound in contract and fraud, and those causes of

action are obviously time barred under South Carolina's 3-year statuie of limitations and the

discovery rule.

In South Carolina, an action upon a contract or fraud must be commenced within three

(3) years after a person "knew or by the exercise of reasonable diligence, should have known that

he had a cause of action." See S.C. Code Ann. §§ 15-3-530 and 15-3-534 (1976, as amended).

More than three years have elapsed between Mr. Morgan's above-referenced

communications to Mr. Fred and others of July 6, 2008, and any claim Mr. Morgan can now

present against the recipients of that email. The question arises as to the applicability of the

statute of limitations and the "discovery rule" for any cause of action which could now be

presented by Mr. Morgan against my clients.

Both South Carolina state courts as well as federal courts sitting in South Carolina

interpreting South Carolina law have applied the discovery rule in fraud cases (Liberty Mutural

Ins. Lo. v. Year Round Pool, Inc., 104 F.3d 359 (4`" Cir.(S.C.)1996) and breach of contract

actions (Dilmar Oil Co. v. Federated Mut. Ins. Co., 129 F.3d 116 (4~" Cir.(S.C.)1997)).

The discovery rule has been interpreted in Bayle v. S C. Depart. of Transp., 344 S.C. 115,

542 S.E.2d 736 (Ct. App. 2001) in which the Court stated:

According to the discovery rule, the statute of limitations begins to run

when a cause of action reasonably ought to leave been discovered. ...The statute

runs from the date the injured party either knows or should have known by the

exercise of reasonable diligence that a cause of action arises from the wrongful

conduct ....The date on which discovery of the cause of action should have been

made is an objective, rather than subjective, question... "In other words, whether

the particular plaintiff actually knew he had a claim is not the test. Rather, courts

must decide whether the circumstances of the case would put a person of common

knowledge and experience on notice that some right of his has been invaded, or

that some claim against another party might exist." .. .

"... [T]he statute of ]imitations begins to run when the plaintiff should

know that he might have a potential claim against another, not when he develops

a full-blown theory of recovery."
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Christopher B. Staubes, III, Esquire
Clawson & Staubes, P.A.

October 27, 2011
Page 3

[T]he statute of limitation begins to run when a person of conmlon

knowledge and experience would be on notice a claim might exist, not when the

plaintiff discovers a witness to support or prove the case.

Id., 542 S.E.2d at 739-41 (Citations omitted).

In .Smith v. Smith, 291 S.C. 420, 354 S.E.2d 36 (S.C. 1987), the Supreme Court held that

the statute of limitations begins to run not as late as when "...advice of counsel is sought or a

full blown theory of recovery developed." Id., 354 S.B. 2d at 4U. Instead, "[t)he exercise of

reasonable diligence means simply that an injured party must act with some promptness where

the facts and circumstances of the injury would put a person of common knowledge on notice

that some right of his has been invaded or that some claim against another party might exist." Id.

The court held that consultation with an attorney indicates that a claimant has discovered or

reasonably ought to have discovered a potential claim. Id.

In South Carolina, constructive knowledge alone is sufficient to start the statute of

limitations running. See Burgess v. American Cancer Soc., 300 S.C. 182, 386 S.E.2d 798 (Ct.

App. 1989), where the court stated:

In applying the discovery rule, inquiry is focused upon whether the

complaining party acquired knowledge of any existing facts "sufficient to put said

party on inquiry which, if developed, will disclose the alleged [cause of action]" .

.. A party cannot escape the application of this rule by claiming ignorance of

existing facts and circumstances, because the law also provides that if such facts

and circumstances could have been known to the party through the exercise of

ordinary care and reasonable diligence, the same result follows.... Thus, either

actual or constructive knowledge of facts or circumstances, indicative of ... [an

existing cause of action], trigger a duty on the part of the aggrieved party to

exercise reasonable diligence in investigating and, ultimately, in pursuing a claim

arising therefrom... .

[T]he statutory period of limitations begins to run when a person could or

should have known, through the exercise of reasonable diligence, that a cause of

action might exist in his or her favor, rather than when a person obtains actual

knowledge of either the potential claim or of the facts giving rise thereto.

Id.; 386 S.E.2d at 799-800 (citations omitted)(emphasis in original).

In applying the discovery rule, the Supreme Court of South Carolina has defined what is

meant by "the exercise of reasonable diligence" as follows:

J

EXHIBIT

REC 0654



Christopher B. Staubes, III, Esquire
Clawson & Staubes, P.A.
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Pabe 4

The exercise of reasonable diligence means simply that an injured party

must act with some promptness where the facts and circumstances of an injury

would put a person of common knowledge and experience on notice that some

right of his has been invaded or that some claim against another party might exist.

The statute of limitations begins to run from this point and not when advice of

counsel is sought or a fill-blown theory of recovery developed.

The imrart:ant date under the discovery rule is the date that a plaintiff

discovers the injury, not the date of the discovery of the identity of another

alleged wrongdoer. If, on the date of injury, a plaintiff knows or should know

that she had some claim against someone else, the statute of limitations begins to

run forall claims bused on that injury.

Wiggins v. Edwards, 314 S.C. 126, 442 S.E.2d 169 at 170 (S.C. 1994)(emphasis added).

There is no dispute that Mr. Morgan believed he had been injured by my clients in July,

2008. Nothing prevented Mr. Morgan from full access to discovery, including all 150 Bee Street

documents. He was clearly engaging his "lawyers and accountant," or 'at least threatening to do

so.

In these circumstances, and in accordance with the law of South Carolina governing the

discovery rule as it relates to the statute of limitations, it is immaterial that Mr. Morgan did not

know the exact nature of the wrongs or extent of the damages allegedly caused him by John

Gilbert and Stuart Fred back in July 2008. The statutory period of limitations of three years

began to run because Mr. Morgan could or should have known, through the exercise of

reasonable diligence, that causes of action "might exist" in his favor, rather than when a full-

blown theory of recovery was developed by him. Because Morgan believed he had been injured

as far back as July, 2008, the statute of limitations for claims arising therefrom begin to run at

that time.

In the words of the Fourth Circuit in Roe v. Doe, 28 F.3 d̀ 404 (4`" Cir. (S.C.)1994): ".. .

South Carolina's statute of limitations begins to run when the facts and circumstances would

alert an injured person of common knowledge and experience that she might have a cause of

action, not that she certainly has one ....Plainly, it takes very little !o start the clock. " Id., 28 F.

3̀d at 407 (emphasis added)(citation omitted).

All that being said, as I mentioned above, the documents you have requested to review

will be available. Please be advised, however, that the "Second Amended and Restated Limited

Liability Company Agreement of 150 Bee Street, LLC" gives Mr. Morgan access only to the
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October 27, 2011
Paae 5

documents of the LLC. It does not give him access to third party records, be they those of

Hightower Construction or any of the other entities owned and/or operated by John Gilbert and

Stewart Fred, including, but not limited to, Bomasada.

By a separate letter, I will be responding to some of your other communications to me,

but thought I ought to get this response to you as quickly as possible.

Yours very truly,

W(~MRt,F. CARLYLE SANDRIDGE & IZ1CL, YLLC

Henry E. Grimball
HEG/srb
Enclosure
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John Gilbert

From: John Gilbert [johngilbert@bomasada.comJ
'ent: Sunday, July 06, 2008 5:31 PM
o: john.hagerty@nelsonmullins.com
Cc: Stuart Fred; Kneeleye@aol.com
Subject: FW: Bee Street Lofts -Update

John:

am forwarding you this email that I received from Yom Morgan this morning. I will be sending you another of Tom's

emails after this one. As you can see, Tom has become somewhat irrational. From this point forward, neither Stuart nor

will communicate with him. Please call me Monday morning to discuss further. Thanks.

John

From: Tom Morgan jmailto:tomCa~morganenergy.net]

Sent' Sw^far, July n~ ?npg ~?•yn nrvt

To: 'John Gilbert'; 'Edwin Pearistine'; 'Neal Baker'; 'Stuart Fred'

Subject: RE: Bee Street Lofts -Update

John,

Please give us a spreadsheet of whether we are going to make money on this project or not. I have been asking you for

over six months to give us a projection. I expect an answer within a week. I'm tired of fucking around with your bullshit

reports. Please give us the straight shit not bullshit anymore.

rri~

From: )ohn Gilbert j~nailto johngilbertC~bomasada.com]

Sent: Thursday, July 03, 2008 5:05 PM
To: 'Edwin Pearistine'; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; Tom Morgan'

Subject: Bee Street Lofts -Update

o ,~ .~
~I~c~

x . ._ .. . ~ _~~__._~.. 1.~
~~~ ; - - e

Gentlemen:

It's been a while since my last update, but I wanted to inform you about the current status of Bee Street Lofts. We have

sold 66 units to date and are scheduled to close Unit 416 within a week. The current loan balance is approximately $12

million dollars. Jeremy Newsom approved our request to keep the proceeds from a recent sale to cover interest

payments and other operating costs. We will be using the proceeds from the Unit 416 closing which will be

,proximately $400,000.
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.~~nn Gilbert

From: John Gilbert [johngilbert@bomasada.comj
'ent: Sunday, July 06, 2008 5:33 PM

. o: john.hagerty@nelsonmullins.com
Cc: Stuart Fred; Kneeleye@aol.com
Subject: FW: Bee Street Lofts -Update

John:

Here is the other email from Tom. As you can see, he is making some very ridiculous and derogatory remarks about us.

We will not tolerate this crap from him. As mentioned in my other email, please call me Monday morning to discuss.

John

From: Tom Morgan [mailto:tomCalmorganenergy.net]

Sent; Sunday, July 06, 2008 12:35 AM
To: 'John Gilbert'; 'Edwin Pearistine'; 'Neal Baker'; 'Stuart Fred'

Subject: RE: Bee Street Lots -Update

i am turning all my correspondence on this project over to my lawyers and accountants.

Stewart you have stolen too much money from us. There is no way we have spent $450,000 on travel expenses. i am

tired of all your theft and bullshit. Don't' ever contact me again. I am going to sue your ass and get our money back.

-om: John Gilbert jmailto:johnQflbertC~bomasada.com]

went: Thursday, July 03, 2008 5:05 PM

To: 'Edwin Pearlstine'; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; Tom Morgan'

Subject: Bee Street Lofts -Update

~!r■
' ---:_ ~

Gentlemen:

It's been a while since my last update, but I wanted to inform you about the current status of Bee Street Lofts. We have
sold 66 units to date and are scheduled to close Unit 416 within a week. The current loan balance is approximately $12
million dollars. Jeremy Newsom approved our request to keep the proceeds from a recent sale to cover interest
payments and other operating costs. We will be using the proceeds from the Unit 416 closing which will be
approximately $400,000.

The traffic at the property has been very good recently, probably due to the price reduction we just implemented. The
.aff has had several favorable tours lately and are expeecting a few contracts to be produced. We are gearing up our

marketing for the second half of the year and will continue t~ concentrate on the MUSC market as that is where the bulk
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John Gilbert

Frorn: Kneeleye@aoi.com
'ent: Monday, July 07, 2008 4:10 PM
o: tom@morganenergy.net
Cc: Stuart Fred; John Gilbert; Pearlprop@aol.com
Subject: Re: Bee Street Lofts -Update

Tommy

can't tell how disappointed I am in your last non professional e-mails. You have no idea the damage you've done to our

relationship and this partnership.There is one thing I'm sure of is that John nor Stuart will not respond to you. You need to

be very careful about calling someone a thief. You are opening your self up to a serious lawsuit. I suggest you call your

accountant and attorney and they can go to Houston and check the books anyway they want.

can't address all your issues but I will respond to a few. No one knows what the taxes are. I'm not calling the tax

assessors once to find out. They may charge us like they did last year because the electicity is still in our name. Meaning

it is not occupied.
If we don't have any sells in a particular week I see no reason to send out anything.

The city of Charleston thinks a TCO and a CO are the same. They said it during arbitration. Two building officials.

Every reaitor in Chari~stoii i think ~woulci agree 5% dOwtl is a{. you're going to y~et. People ~~,~ill walk ar 5 cr 10 pece^;. Yoe:

even told me in Miami they are walking on 20 percent down. You really need to understand Charleston and Miami are two

different worlds.
As far as profit no one knows for sure. You know how much we owe. You know what we are asking for the units. Do the

math, We've discussed this before. If we get out of debt soon we can raise prices--if we don't we may have to lower them.

We don't have a crystal ball. This is very difficult times in real estate and we should be working together not calling the

other people liars,thieves and whatever else you said.
Talking about the sign-did the agents happen to mention there is a sign ordiance. I bet they didn't.

Why--because they know everything. IN fact the city will not allow that sign back up for two reasons. The ordiance and it

will cover some units where people live. I assumed by know that you knew real estate sells people are full of shit and will

III you anything you want to hear.
one other thing you can thank John and Stuart for Amergy not calling our loan and letting us use sells proceeds to fund

the interest so we don't have to come out of pocket. You can be sure they WILL NEVER help us again in view of this last

outbust.
I've been trying to get others lenders to come in with some interested but it is very DIFFICULT right now..

Neal

Gas prices getting you down? Search AOL Autos for fuel-efficient used cars.
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John Gilbert

From: Tom Morgan [tom@morganenergy.netj
'ent: Tuesday, July 08, 2008 12:03 AM
o: ~ Kneeleye@aol.com
Subject: RE: Bee Street Lofts -Update

Neal,

I've been telling you for 3 years that Stuart and John have no intention doing food for us. They have insulted me beyond

belief. I am feed up with their bullshit. They are total assholes as far as I am concerned and they have fucked up this

entire project. We had a chance to make a lot of money if they had listened to me, but they thought they were so smart

that they fucked up our entire profit. i will never deal with them again. I am tired of eheir arrogant attitude. They have

never given us the information on the travel expenses, overhead, etc. Why not? We have asked them for a year for the

information.

They are the ones that are non-professional. They never answer my questions with straight answers. The realtors

actaally tefl t"e trot", ! am fi^fished wit? $~:L~B!! a^~ !ehn and don't gi~~e a ch'.t if they ras~nnri to ma or nnt. They

warned me not to talk to the sales agents because they didn't want me to know the real story about what's going on.

We had a chance to make $30 Million profit, and now we wit( be lucky to break even. If you want to believe their bullshit

then go ahead. I've had it with them and am not going to stand for their arrogant attitude any more. I will not respond

to them. My attorney's and accountants will handle it from here in the courtroom. I do plan to sue them if their don't

respond with the entire construction expenses. lust get me away from these guys so I never have to deal with them

again. I have never in my life been so insulted by such arrogant assholes.

Tommy

From: KneeleyeC~aol.com fmailto:Kneeleye@aol.coml
Sent: Monday, July 07, 2008 5:10 PM
To: tom(~morganenergy.net
Cc: stuartfredC~bomasada.com; iohnailbert@bomasada.com; Pearl~rop@aol.com

Subject: Re: Bee Street Lofts -Update

Tommy

can't tell how disappointed I am in your last non professional e-mails. You have no idea the damage you've done to our

relationship and this partnership.There is one thing I'm sure of is that John nor Stuart will not respond to you. You need to

be very careful about calling someone a thief. You are opening your self up to a serious lawsuit. I suggest you call your

accountant and attorney and they can go to Houston and check the books anyway they want.

can't address all your issues but I will respond to a few. No one knows what the taxes are. I'm not calling the tax

assessors office to find out. They may charge us like they did last year because the electicity is still in our name. Meaning

it is not occupied.
If we don't have any sells in a particular week I see no reason to send out anything.

The city of Charleston thinks a TCO and a CO are the same. They said it during arbitration. Two building officials.

Every realtor in Charleston I think would agree 5% down is all you're going to get. People will walk on 5 or 10 pecent. You

even told me in Miami they are walking on 20 percent down. You really need to understand Charleston and Miami are two

different worlds.
As far as profit no one knows for sure. You know how much we owe. You know what we are asking for the units. Do the

math. We've discussed this before. If we get out of debt soon we can raise prices--if we don't we may have to lower them.

We don't have a crystal ball. This is very difficult times in real estate and we should be working together not calling the

other people liars,thieves and whatever else you said.
Talking about the sign-did the agents happen to mention there is a sign ordiance. I bet they didn't.

Jhy--because they know everything. IN fact the city will not allow that sign back up for two reasons. The ordiance and it

will cover some units where people live. I assumed by know that you knew real estate sells people are full of shit and will

tell you anything you want to hear.
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Notorious South Florida 'bar girl' now accused of drugging,..., 2014 WLNR 45Q8724
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Notorious South Florida 'bar girl' now accused of drugging, stealing jewelry from South Beach oil tycoon

David Ovalle

dovalle@MiamiHerald.com

Subhanna Beyah, the notorious "bar girl" accused of drugging and robbing men across South Florida, has been charged

again, this time for allegedly pilfering $76,000 in jewelry from a South Beach oil tycoon.

Miami-Dade prosecutors last week charged Beyah, 25, with grand theft. Last year, she was accused of stealing nearly half-

a-million dollars worth of jewelry from New York Giants defensive lineman Shaun Rogers, a case that was eventually

dropped.

Beyah, known to law enforcement as "Crystal," is now in a Miami-Dade jail awaiting trial on the South Beach case, as

well as probation violation hearing stemming from a 2012grand-theft conviction.

She is facing a similar drug-and-steal case in Broward County.

In the Miami Beach case, the victim is Thomas Morgan , 61, listed by Forbes.corn as the founder of Morgan Energy,

a Colorado oil and gas exploration company. He also made the news in 2011, when he sold his Star Island mansion

for $25.5 million.

He told Miami Beach detectives that in February 2013, the woman sidled up to him at the swank Zuma restaurant in

downtown Miami.

The two, bound for his posh South Beach condo, hopped in his limo, where she made him a "special drink," according

to a police report. He passed out a few minutes after they arrived to the home. When he awoke, he told police, Beyah

was gone — as was the jewelry in his safe.

Morgan immediately reported the crime to Miami Beach police, and later identified her as the same thief who had

appeared in media coverage of the other robberies. But detectives did not make an arrest until he called yet again —after

seeing Beyah profiled in a Miami New Times article last month.

He could not be reached for comment.

~~

EXHIBIT K

REC 0661



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 
) 

) 

) 
THOMAS H. MORGAN, ) 

) 
Plaintiff, ) 

) 
V. ) 

) 
JOHN L. GILBERT, STUART L. FRED, ) 
BELLA VISTA PARTNERSHIP, A ) 
TEXAS GENERAL PARTNERSHIP, ) 
BOMASADA GROUP, INC., A TEXAS ) 
CORPORATION, BOMASADA ) 
INVESTMENT GROUP, II, LLC, A ) 
TEXAS LIMITED LIABILITY ) 
COMPANY and LAURALIS ) 
MANAGEMENT, INC., A TEXAS ) 
CORPORATION, ) 

) 
Defendants. ) 

IN ARBITRATION 

Previously: 
IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
CIA NO: 2012-CP-10-580 

DEFENDANTS' RULE 12(B)(6) 

MOTION TO DISMISS 

Pursuant to S.C.R.C.P. 12(b) (6), Defendants herewith move this Panel for an Order of 

dismissing the instant case. Having attached exhibits to this motion, Defendants understand that 

the Rule 12(b)(6) motion will be treated as a Rule 56 motion for summary judgment and 

respectfully request that Summary Judgment be granted in their favor. This motion is supported 

by evidence submitted herewith. 

STANDARD FOR GRANTING A MOTION FOR SUMMARY JUDGMENT 

"Summary Judgment is appropriate when it is clear that there is no genuine issue of 

material fact and the moving parties entitled to judgment as a matter of law." Toomer v. Norfolk 

So. Ry. Co., 344 S.C. 486,489, 544 S.E.2d 634, 635 (Ct. App 2001). 
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"Under Rule 56(c), SCRCP, the party seeking summary judgment has the initial burden 

of demonstrating the absence of a genuine issue of material fact.. .. Once the party moving for 

summary judgment meets the initial burden of showing an absence of evidence to support the 

opponent's case, the opponent cannot simply rest on mere allegations or denials contained in the 

pleadings ... Rather, the nonmoving party must come forward with specific facts showing there 

is a genuine issuer for trial. . . The purpose of summary judgment is to expedite disposition of 

cases which do not require the services of a fact finder. Schmidt v. Courtney, 357 S.C. 310, 592 

S.E.2d, 326,330 (Ct.App. 2003) (cert. den. April 7, 2005) (citations omitted). 

FACTS 

On March 4, 2005, Thomas H. Morgan ("Morgan") signed the "Second Amended and 

Restated Limited Liability Company Agreement of 150 Bee Street, LLC." 

The stated purpose of the "Project" was the development of "the for sale horizontal 

property regime ... on the real property located near the intersection of Lockwood Drive and Bee 

Street in Charleston, South Carolina." 

Morgan was one of four members of 150 Bee Street, LLC (the "Company"), the other 

three being Neal I. Baker, Edwin S. Pearlstine, Jr., and Bella Vista Partnership. 

By early 2007, construction of the 150 Bee Street building was well under way, and 

Morgan became dissatisfied with the Project. He therefore retained Attorney Joel K. Goldman of 

the Miami, Florida office of the Greenberg Traurig firm. In a letter dated April 30, 2007, to Mr. 

Goldman, the Company's attorney John B. Hagerty of Nelson Mullins, discussed Morgan's 

dissatisfaction with this "difficult" and "challenging" project. See Exhibit "A" attached hereto 

and incorporated herein by reference. 

Mr. Goldman responded to Mr. Hagerty by letter dated May 15, 2007, and wrote in part: 
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"If we have any questions or concerns following our receipt of the [requested] 
reports, we will let you know. My client reserves all of its {sic, "his") rights 
under the Operating Agreement, and nothing set forth herein shall be 
deemed a waiver of the same." 

See Exhibit "B" attached hereto and incorporated herein by reference ( emphasis added). 

Responding to an emailed status report from John Gilbert of Bella Vista dated July 3, 

2008 to the Company's members, Morgan replied to all by email dated Sunday, July 6, 2008, 

12:10 AM: 

John, 

Please give us a spreadsheet of whether we are going to make 
money on this project or not. I have been asking you for over six 
months to give us a projection. I expect an answer within a week. 
I'm tired of fucking around with your bullshit reports. Please 
give us the straight shit not bullshit anymore. 

See Exhibit "C" attached hereto and incorporated herein by reference ( emphasis added). 

Without waiting for the "answer within a week," fifteen minutes later, at 12:35 AM, 

Sunday, July 6, 2008, Morgan sent the following email to the other Company members: 

I am turning all my correspondences on this project over to my 
lawyers and accountants. Stewart [sic. "Stuart") you have stolen 
too much money from us. There is no way we have spent 
$450,000 on travel expenses. I am tired of all your theft and 
bullshit. Don't ever contact me again. I am going to sue your ass 
and get our money back. 

See Exhibit "D" attached hereto and incorporated herein by reference ( emphasis added). 

By his email of July 7, 2008, Morgan's brother-in-law and Company member Neal Baker 

("Baker"), whose private email address was Kneeleye@aol.com, tried to calm Morgan down, 

writing in part: 

Tommy 

I can't tell you how disappointed I am in your last non-professional 
e-mails. You have no idea the damage you've done to our
relationship and this partnership. There is one thing I'm sure of is
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part: 

that John nor Stuart will respond to you. You need to be very 
careful about calling someone a thief. You are opening yourself up 
to a serious lawsuit. 

See Exhibit "E" attached hereto and incorporated herein by reference (emphasis added). 

Baker's advice fell on deaf ears, and Morgan responded on July 8, 2008, at 12:03 AM in 

I've been telling you for 3 years that Stuart and John have no 
intention of doing good for us .... 

I am feed [sic. "fed"] up with their [Stuart's and John's] bullshit. 
They are total assholes as far as I am concerned and they have 

fucked up this entire proiect ... 

They have never given us the information on the travel expenses, 
overhead, etc . 

. . . If you want to believe their bullshit then go ahead. I've had it 
with them and am not going to stand for their arrogant attitude any 
more. I will not respond to them. My attorney's and 

accountants will handle it from here in the courtroom. I do 
plan to sue them if they don't respond with the entire 
construction expenses. 

See Exhibit "F" attached hereto and incorporated herein by reference (emphasis added). 

On August 22, 2008, Baker wrote his brother-in-law Morgan that Baker had 

"spent to [sic. "too"] many years of my life with this deal to end of 
in a major lawsuit because this deal is heading down that road. It 
needs to come to an end now." 

See Exhibit "G" attached hereto and incorporated herein by reference ( emphasis added). 

Morgan declined to file his threatened lawsuit, not because he did not feel he had 

sufficient cause but because he did not want to involve his brother-in-law Baker, one of the 

Company's managers as well as a member. On August 23, 2008, Morgan replied 

My problem is with Stuart and John. My Mom reviewed all the e-
mails that you sent her and highlighted in yellow the most 
important parts, and she is in complete agreement with me that 
both Stuart and John are not acting in our best interest. I don't 
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want to be in business with Stuart or John, and I know they don't 
want to be in business with me. Also, I'm pretty sure that you and 
Edwin don't want to be in business with me either on this 
particular deal because I have been critical of John and Stuart and 
you both think that they have done a good job. I know my recent 
e-mails to John and Stuart were not very business-like and did
contain foul language, but I have tried to be nice and complement
them in the past they still wouldn't give me the information that
was required in our partnership agreement.

The only reason I don't plan to sue John and Stuart is that I 
don't want to involve you in the middle of all this. So anyway 
you don't have to worry about ending this deal in a lawsuit in 
any case. 

See Exhibit "H" attached hereto and incorporated herein by reference ( emphasis added). 

In replying to Morgan on August 25, 2008, Baker noted: 

(Y]ou were offered your money in Dec. of 2007 to get out and you declined. There is 

the same offer today and you have declined so obviously this deal is not terrible. 

See Exhibit "I" attached hereto and incorporated herein by reference ( emphasis added). 

Baker died in September 2011, more than three years after these emails and 

approximately five months prior to Morgan filing the original complaint in January 2012. 

Three years and five days before Morgan filed his initial suit on January 26, 2012, Baker 

addressed his frustration to Morgan and his behavior by Baker's email of January 21, 2009, 

quoting in part: 

Tommy I wish you had some idea of what is really going on. I 
don't understand you. Have you totally lost your mind. I don't 
know what you are thinking about but you are way off base. Why 
don't you go ahead and sue everybody because you are so 
much smarter than the rest of us ... Why didn't you take the 
project over when Stuart gave you the opportunity to do so .... 

See Exhibit "J" attached hereto and incorporated herein by reference (emphasis added). 

As late as July 21, 2015, the Defendants made it clear that they would not enter into any 

tolling agreement as to the arbitration claims. See the email of Tom Morgan's counsel, Douglas 
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Pratt-Thomas of July 21, 2015 [Exhibit "K" hereto] in which he stated to defense counsel and 

others: "I realize Henry and his clients do not agree to a tolling agreement as to the arbitration 

claim .... " 

Mr. Morgan's individual as well as derivative claims, even if valid, are all subject to 

South Carolina's 3-year statute of limitations and the discovery rule and are therefore time­

barred. 

LAW 

In South Carolina, an action upon a contract or fraud must be commenced within three 

(3) years after a person "knew or by exercise of reasonable diligence, should have known that he

had a cause of action." See S.C. Code Ann.§§ 15-3-530 and 15-3-534 (1976, as amended). 

More than three (3) years had elapsed from Morgan's filing of the original complaint in 

this action on January 26, 2012 and Morgan's above-referenced communications to Mr. Fred and 

others. This correspondence begins as far back as April, 2007, and any claim Mr. Morgan can 

now present against the defendants. Morgan was threatening to hire lawyers to file suit not later 

than July 2008. Further, Morgan referenced in his email of July 8, 2008, Exhibit "F" that he had 

been complaining for more than three (3) years about many of the items which were the subject 

of Morgan's original complaint. For example, the email chain cited in the attached exhibits 

reference alleged improper construction expenses (Exhibit E, July 8, 2008). The thrust of the 

factual allegations of Morgan's original complaint filed on January 26, 2012 is based on the 

same allegations. See, e.g., ,r,r 30, 33, 34, 36 - 60 and 64. 

The question arises as to the applicability of the statute of limitations and the "discovery 

rule" for any cause of action which could now be presented by Morgan against the defendants. 

Both South Carolina state courts as well as federal courts sitting in South Carolina 

interpreting South Carolina law have applied the discovery rule in fraud cases (Liberty Mutual 
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[sic] Ins. Co. v. Year Round Pool, Inc., 104 F.3d 359 (4th Cir.) 1996) and breach of contract 

actions (Dilmar Oil Co. v. Federated Mut. Ins. Co., 129 F.3d 116 (4th Cir. 1997)). 

In Bayle v. S.C. Depart. at. Transp., 344 S.C. 115, 542 S.E.2d 736 (Ct. App. 2001), the 

South Carolina Court of Appeals interpreted the discovery rule as follows: 

According to the discovery rule, the statute of limitations begins to run when a 
cause of action reasonably ought to have been discovered .... The statute runs 
from the date the injured party either knows or should have known by the exercise 
of reasonable diligence that a cause of action arises from the wrongful conduct. ... 
The date on which discovery of the cause of action should have been made is an 
objective, rather than subjective, question. "In other words, whether the particular 
plaintiff actually knew he had a claim is not the test. Rather, courts must decide 
whether the circumstances of the case would put a person of common knowledge 
and experience on notice that some right of his has been invaded, or that some 
claim against another party might exist." ... 

" [T]he statute of limitations begins to run when the plaintiff should 
know that he might have a potential claim against another, not when he develops 
a full-blown theory of recovery." 

[T]he statute of limitation begins to run when a person of common
knowledge and experience would be on notice a claim might exist, not when the 
plaintiff discovers a witness to support or pros he case 

Id., 542 S.E.2d at 739-41 (citations omitted). 

In Smith v. Smith, 291 S.C. 420, 354 S.E.2d 36 (S.C. 1987), the South Carolina Supreme 

Court held that the statute of limitations begins to run not as late as when " ... advice of counsel 

is sought or a full blown theory of recovery developed. Id., 354 S.E. 2d at 40. 1 Instead, "[t]he 

exercise of reasonable diligence means simply that an injured parts must act with some 

promptness where the facts and circumstances of the injury would put a person of common 

1 Interestingly, Morgan had retained counsel in April 2007, Exhibits A and B, and was specifically threatening 
litigation in July 2008, Exhibits D and F, all long before filing the original complaint in January 2012. 
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knowledge on notice that some right of his has been invaded or that some claim against another 

party might exist." Id. The court held that consultation with an attorney indicates that a claimant 

has discovered or reasonably ought to have discovered a potential claim. Id. 

In South Carolina, constructive knowledge alone is sufficient to start the statute of 

limitations running. See Burgess v. American Cancer Soc., 300 S.C. 182, 386 S.E.2d 798 (Ct. 

App. 1989), where the court stated: 

In applying the discovery rule, inquiry is focused upon whether the 
complaining party acquired knowledge of any existing facts "sufficient to put said 
party on inquiry which, if developed, will disclose the alleged [ cause of action)" .. 
. A party cannot escape the application of this rule by claiming ignorance of 
existing facts and circumstances, because the law also provides that if such facts 
and circumstances could have been known to the party through the exercise of 
ordinary care and reasonable diligence, the same result follows. . . . Thus, either 
actual or constructive knowledge of facts or circumstances, indicative of .. . [ an 
existing cause of action], trigger a duty on the part of the aggrieved party to 
exercise reasonable diligence in investigating and, ultimately, in pursuing a claim 
arising therefrom .... 

[T]he statutory period of limitations begins to run when a person could or
should have known, through the exercise of reasonable diligence, that a cause of 
action might exist in his or her favor, rather than when a person obtains actual 
knowledge of either the potential claim or of the facts giving rise thereto. 

Id, 386 S.E.2d at 799-800 (citations omitted) (emphasis in original). 

In applying the discovery rule, the South Carolina Supreme Court has defined what is 

meant by "the exercise of reasonable diligence" as follows: 

The exercise of reasonable diligence means simply that an injured party 
must act with some promptness where the facts and circumstances of an injury 
would put a person of common knowledge and experience on notice that some 
right of his has been invaded or that some claim against another party might exist. 
The statute of limitations begins to run from this point and not when advice of 
counsel is sought or a full-blown theory of recovery developed.2

2 
See note 1 above. 
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The important date under the discovery rule is the date that a plaintiff 
discovers the injury, not the date of the discovery of the identity of another 
alleged wrongdoer. If, on the date of injury, a plaintiff knows or should know 
that she had some claim against someone else, the statute of limitations begins to 
runfor all claims based on that injury. 

Wiggins v Edwards, 314 S.C. 126,442 S.E.2d 169 at 170 (S.C. 1994) (emphasis added). 

There is no dispute that Mr. Morgan believed he had been injured by the Defendants in 

July, 2008, and likely well before that, when he retained counsel in early 2007. Nothing 

prevented Mr. Morgan from full access to discovery, including all Company documents. He was 

clearly engaging his "lawyers and accountant." for that purpose. 

In these circumstances, and in accordance with the law of South Carolina governing the 

discovery rule as it relates to the statute of limitations, it is immaterial whether Morgan claims he 

did not know the exact nature of the wrongs or extent of the damages allegedly caused him by 

the Defendants back in July, 2008. The statutory period oflimitations of three (3) years began to 

run because Morgan could or should have known, through the exercise of reasonable diligence 

that causes of action "might exist" in his favor, rather than when a full-blown theory of recovery 

was developed by him. Because Morgan believed he had been injured no later than July, 2008, 

the statute of limitations for claims arising therefrom began to run at that time. 

In the words of the Fourth Circuit in Roe v. Doe, 28 F.3d 404 (4th Cir. 1994): " ... South 

Carolina's statute of limitations begins to run when the facts and circumstances would alert an 

injured person of common knowledge and experience that she might have a cause of action, not 

that she certainly has one .... Plainly, it takes very little to start the clock." Id., 28 F. 3rd at 407 

( emphasis added) ( citation omitted). 

CONCLUSION 

For the reasons stated above, this Court should dismiss all of Mr. Morgan's individual as 

well as derivative claims against the Defendants. 
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>-> 
April�, 2019 
Charleston, South Carolina 
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Respectfully submitted, 

Henry E. Grimball, S.C. Bar No. 2313 
Morris A. Ellison, S.C. Bar No. 1881 
5 Exc�ange Street (29401) 
P.O. Box 999 
Charleston, SC 29402 
(843) 722-3400

ATTORNEY FOR DEFENDANTS 
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Jeri Cit~lcttnan
~~ieil 3(). ~fl(T7
[';~~e

~~~cci~ti ~!t~ by attcr inl'orm~~tic~n i~as heen rec{uestecl and sent. i have confirmed this tact witlt (~~r.

Bal.t~r anal ~1~ir. lnhn Gilbert t~ verit'y Mr. Fred~s juisiiie►il.

al~~~ tia~~ ~~~rit~~ i•eterrnce in the ccErr~srnnclence to a huyjsel! <~ffer a~cc~rciirti t« the
At!~'~crTtcnt. There i~; nc~(a huy~seil xrrangemcnt in tttc. ALreen}cot; however, S~ccion f 1 0l' the
Aur~~en~ettt t<til.ti about tl~e restricti~~~s nn transfers and assignments ~f interest. As you ma}~
4.n~»~ , this i~ a ;:ic~sely helcS ii~ve~strr~c;i~t and any transfer wili require the c~msent c►f tiie
ytc~iihe.~r~. I aim inti~rtncci that htatied up~~n Mr. Mc~rgan's rc~sitian in his c mails and his stated
ahi{iti~ti tc~ c~}mE~lete this tlit~ticult prc~j~ct, Mr. Fred rncf Mr. Gilbert will agt•ee t~~ entertain Mr.
!~t~►rL~c~i ti ~st'Ecr under Sectiot: l 1 of the Agrcen~.ent. !•low~~•er, any a~si~iunc;nt cif' hiS interest
hy ~~ M~iitbcr must he acceptable (o the other 'Members, in this caxe. Vir. SakGr and Mr.
~:ci~wn Yc~rlstir7c:. It is my underti-tanding tlyat Mr. Bak~~r and Mr. P~arlstine will b~ unlikely tc~
;i~~j~r~~~•c thiti acticyn. Mr. C=rid anti Mr. Gilbert have been tt~e driving tirrces in this ~mjeet
rcl:uin~ ~~~ ~~~~c;rythin~,~ t"rc~m detii~!n aslct cc►nstructic►n t<ti ~il~rketins; anJ financing.

I uixier~tanei that Mr. I~rccl teas rec~uestec! that :vtr. Mur~un nest cc~ntart t~is c~rga~zizaiic~n car and
~~artic~ ,,ti~c~c:iat~ci ~R~it)t tti~ Frt~jert ~tnd that atl c~~mrnunic~tions fitter ~hrc~ugh your c~t'ficc and
then 1cti iix

!'leak I~~I 1114 I:tt~yw il' t can Eire~vidr any inti~rn7atic►~i fir othGrw~se be c~!' help tc~ }sctu in this
matter. t h~iti~e enjc~ytef w~c~rking with all of the l~emher4 in this challenging rrojec;t.
Uh~ i~xttil~ , my hope i~ that we will not have an issue among the MeitlhCl'S ai1t~ CF18t WC can
rc~~rniii ti>cu~eci c»> a tiu~cc~sful ~~r~~jrct.

V~iy truly }~t~urS.

~~,nn r;. t it~~<<~c,•
JBH:,tlir~
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C~~reenberc~
Trauri~

noel K Goldman
1 el (305} 579-0828
Fax (305) 579.0717
goltlman~(l~c~Uaw. com

May 15, 2007

Vii: l~t~csimile {843 720-~30&
john t3. Iia~~rty, i sq.
Nelson Mullins Riley &Scarborough LLP
i S I tvleeting Street, Sixth Floor
Charleston, SC 29401 ~-2239

7Ze: 150 Bee Street, LT.0

I~car Mr'. 1 tagercy:

I az~~ in receipt of your letter dated Aprif 30, 2007 and the Operating Agreement and
I)cvefopm~i~t Agreement which you were kind enough to forward to my attention. I have 1~ad
the opportunity to discuss the matters sei forth in your letter with rt3y client, and we have
cleternyined that it would not be productive to respond to the sy~eci~c issues raised in your letter
<<t this time. Instead, we have the foltawing requests;

Section G.41 of the ~pera[ing Agreement includes the following language:

"~l'f~e Managing; Members shall track the Project's performance against tl~e Budget and
sl~ail distribute to the Members monthly financial reports of the Project's performance
in relation to the Budget."

My client teas advised me that he has not been receiving these monthly financi~zi reports. Please
<<crange for the prior reports to be provided as soon as possible, and c~vc otherwise assume that ^,~
the reports wilt be provided manthfy on a ~o3n~ forv~rard baszs. ,'

3. My client has advised rzie that he has been receiving weekly saes and marketing
repor~s as promised by Mr. Gilbert. ~e tn~st that these reports will continue to be circulated to
my clie~~t an a going forward basis.

[ t~ we have any questions or concerns followan~ our xeceipt of the reports, we will let you know.
My client reserves all of its rights under the OperAting A~reetnent, and z~ottzing set forth herein
~;hal( he deemed a waiver of the sarrze.

M(A 11Q613764v7 5/i4/2007
e ~ h!•rj ' ~iun~+, ( r, { Aurniey~ a~ Eat+• ( I12 t &icL,elt +tvenue ~ MiantL Fl i f l ll ~ T21 305.579.050 ~ far 305 573.0717 f v.~n~rv.p,~la~•: r.Mn
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John E3. I tagerty, Esq.
flay I ~, 2007
Na~;c 2

`~4'e appreciate your assistance and cooperation with respect to die delivery of the

(c>reboin~ reports, and we look forward to the successful completion of this project.

Sincerely,

Joe K. Goldman

cc: I~17om~s I-i. Morgan

s~

M1A 179613764v1 5~t 4/2047

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 M

ar 10 12:50 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2012C

P
1000580

REC 0675



John Gilbert

From: John Gilbert [johngilbert@bomasada.com]
'ent: Sunday, July 06, 2008 5:31 PM
o: john.hagerty@nelsonmullins.com
Cc: Stuart Fred; Kneeleye@aol.com
Subject: FW: Bee Street Lofts -Update

John

am forwarding you this email that I received from Tom Morgan this morning. I will be sending you another of Tom's

emails after this one. As you can see, Tom has become somewhat irrational. From this point forward, neither Stuart nor

will communicate with him. Please call me Monday morning to discuss further. Thanks.

John

From: Tom Morgan jmailto:tomCa~morganenergy.net]
Sent: Sunday, July 06, 2008 12:10 AM
To: 'John Gilbert'; 'Edwin Pearistine'; 'Neal Baker'; 'Stuart Fred'
Subject: RE: Bee Street Lofts -Update

John,

Please give us a spreadsheet of whether we are going to make money on this project or not. I have been asking you for

over six months to give us a projection. I expect an answer within a week. I'm tired of fucking around with your bullshit

reports. Please give us the straight shit not bullshit anymore.

From: John Gilbert [mailto:johngilbett@bomasada.coml

Sent: Thursday, July 03, 2008 5:05 PM
To: 'Edwin Pearistine'; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; 'Tom Morgan'

Subject: Bee Street Lofts -Update

C~ ,,~,, .~..

~~~

~̀~ { t i L ,j ~ S is ~ ~~' atku~ t~ f 2.:.

Gentlemen:

It's been a while since my last update, but I wanted to inform you about the current status of Bee Street Lofts. We have

sold G6 units to date and arc scheduled to close Unit X416 within a week. The current loan balance is approximately $12

million dollars. Jeremy Newsom approved our request to keep the proceeds from a recent sale to cover interest

payments and other operating costs. We will be using the proceeds from the Unit 416 closing which will be

proximately $400,000.

i
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John Silbert

From: Tom Morgan [tom@morganenergy.net]
'ent: Sunday, July 06, 2008 12:35 AM

~'o: John Gilbert; 'Edwin Pearlstine'; 'Neal Baker'; Stuart Fred
Subject: RE: Bee Street Lofts -Update

am turning all my correspondence on fihis project over to my lawyers and accountants.

Stewart you have stolen too much money from us. There is no way we have spent $450,000 on travel expenses. I am

tired of all your theft and bullshit. 'Don't' ever contact me again. I am going to sue your ass and get our money back.

From: John Gilbert [mailto:j~hngilbert(c~bomasada.com]
Sent: Thursday, July 03, 2008 5:05 PM
To: 'Edwin Pearlstine'; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; 'Tom Morgan'
Subject: Bee Street Lofts -Update

C~ „~►. ~,
~I~■

__. __
3 r 'ỳ S4~ ~~ ~~-~1~ h ~ rrs ~ ~~,r psi: 

~~

Gentlemen:

It's been a while since my last update, but I wanted to inform you about the current status of Bee Street Lofts. We have
sold 66 units to date and are scheduled to close Unit 416 within a week. The current loan balance is approximately $12
million dollars. Jeremy Newsom approved our request to keep the proceeds from a recent sale to cover interest
payments and other operating costs. We will be using the proceeds from the Unit 416 closing which will be
approximately $400,000.

The traffic at the property has been very good recently, probably due to the price reduction we just implemented. The
staff has had several favorable tours lately and are expeecting a few contracts to be produced. We are gearing up our
marketing for the second half of the year and will continue to concentrate on the MUSC market as that is where the bulk
of our sales has come from. We are also going to do some amrketing in Kiawah island as we have seen an increase in
Kiawah owners looking for second homes on the peninsula.

In addition, we recently had our arbitration cases heard for Robert Swartz (Unit 502) and James Swartz (Unit 301). As
incredible as it sounds, we lost the James Swartz case and won the Robert Swartz case. Both cases were almost identical
(CO vs TCO issue) We actually came out a little ahead as we had to return James Swartz his earnest money plus about 9
months interest. Each party paid there respective legal fees; however, we get to keep Robert Swartz's earnest money
plus two years of interest and he has to pay all legal costs and arbitration costs. Unfortunately, this is the state of our
legal system as we had one good arbitrator who ruled by the law and another that ruled on emotion. These are prime
units and have been placed back on the market. The arbitration with Kit Thrash's five unclosed units is scheduled for July
?9tn. I will be in Charleston and feel very good about our chances; however, you never know what may happen.

Should you have any questions, please do not hesitate to call. Best wishes for a wonderful 4 h̀ ofJuly weekend.
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of our sales has come from. We are also going to do some amrketing in Kiawah island as we have seen an increase in

Kiawah owners looking for second homes on the peninsula.

i n addition, we recently had our arbitration cases heard for Robert Swartz (Unit 502) and James Swartz (Unit 301). As

credible as it sounds, we lost the James Swartz case and won the Robert Swartz case. Both cases were almost identical

(CO vs TCO issue) We actually came out a little ahead as we had to return James Swartz his earnest money plus about 9

months interest. Each party paid there respective legal fees; however, we get to keep Robert Swartz's earnest money

plus two years of interest and he has to pay all legal costs and arbitration costs. Unfortunately, this is the state of our

legal system as we had one good arbitrator who ruled by the law and another that ruled on emotion. These are prime

units and have been placed back on the market. The arbitration with Kit Thrash's five unclosed units is scheduled for July

29t~'. I will be in Charleston and feel very good about our chances; however, you never know what may happen.

Should you have any questions, please do not hesitate to call. Best wishes for a wonderful 4 h̀ of July weekend.

John

John L. Gilbert
Sr. Vice Preseint
B~71V~ASADA t~R~UP, INC.
8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77054
O: 713-668-6886
F: 713-668-6880
M: 713-927-8600
email: johngilbertCa~bomasada.com
www.bomasada.com

No virus found in this incoming message.
Checked by AVG.
Version: 8.0.134 /Virus Database: 270.4.4/1532 -Release Date: 7/3/2008 8:32 AM
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John Gilbert

From: Kneeleye@aol.com
'snt: Monday, July 07, 2008 4:10 PM

o: tom@morganenergy.net
Cc: Stuart Fred; John Gilbert; Pearlprop@aol.com

Subject: Re: Bee Street Lofts -Update

Tommy

can't tell how disappointed I am in your last non professional e-mails. You have no idea the damage you've done to our

relationship and this partnership.There is one thing I'm sure of is that John nor Stuart will not respond to you. You need to

be very careful about calling someone a thief. You are opening your self up to a serious lawsuit. I suggest you call your

accountant and attorney and they can go to Houston and check the books anyway they want.

can't address all your issues but I will respond to a few. No one knows what the taxes are. I'm not calling the tax

assessors office to find out. They may charge us like they did last year because the electicity is still in our name. Meaning

it is not occupied.
If we don't have any sells in a particular week I see no reason to send out anything.

The city of Charleston thinks a TCO and a CO are the same. They said it during arbitration. Two building officials.

Every realtor in Charleston I think would agree 5% down is all you're going to get. People will walk on 5 or 10 pecent. You

even told me in Miami they are walking on 20 percent down. You really need to understand Charleston and Miami are two

different worlds.
As far as profit no one knows for sure. You know how much we owe. You know what we are asking for the units. Do the

math. We've discussed this before. If we get out of debt soon we can raise prices--if we don't we may have to lower them.

We don't have a crystal ball. This is very difficult times in real estate and we should be working together not calling the

other people liars,thieves and whatever else you said.

Talking about the sign-did the agents happen to mention there is a sign ordiance, I bet they didn't.

Why--because they know everything. IN fact the city will not allow that sign back up for two reasons. The ordiance and it

will cover some units where people live. I assumed by know that you knew real estate sells people are full of shit and will

'll you anything you want to hear.
one other thing you can thank John and Stuart for Amergy not calling our loan and letting us use sells proceeds to fund

the interest so we don't have to come out of pocket. You can be sure they WILL NEVER help us again in view of this last

outbust.
I've been trying to get others lenders to come in with some interested but it is very DIFFICULT right now..

Neal

Gas prices getting you down? Search AOL Autos for fuel-efficient used cars.
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John Gilbert

From: Tom Morgan [tom@morganenergy.net]
'ent: Tuesday, July 08, 2008 12:03 AM
. o: Kneeleye@aol.com
Subject: RE: Bee Street Lofts -Update

Neal,

I've been telling you for 3 years that Stuart and John have no intention doing good for us. They have insulted me beyond

belief. I am feed up with their bullshit. l"hey are total assholes ~s far as I am concerned and they have fucked up this

entire project. We had a chance to make a lot of money if they had listened to me, but they thought they were so smarfi

that they fucked up our entire profit. I will never deal with them again. I am tired of their arrogant attitude. They have

never given us the information on the travel expenses, overhead, etc. Why not? We have asked them for a year for the

information.

They are the ones that are non-professional. They never answer my questions with straight answers. The reaitars

actually tell the truth, I am finished with Stuart and John and don't give a shit if they respond to me or not. They

warned me not to talk to the sales agents because they didn't want me to know the real story about what's going on.

We had a chance to make $30 Million profit, and now we will be lucky to break even. If you want to believe their bullshit

then go ahead. I've had it with them and am not going to stand for their arrogant attitude any more. 1 will not respond

to them. My attorney's and accountants will handle it from here in the courtroom. I do plan to sue them if thcj~ don't

respond with the entire construction expenses. Just get me away from these guys so I never have to deal with them

again. I have never in my life been so insulted by such arrogant assholes.

Tommy

From: Kneeleye@aol.com [mailto:KneeleyeCa)aol.com]

Sent: Monday, July 07, 2008 5:10 PM
To: tomCc~morganenergy.net
Ce: stuartfredCa)bomasada.com; iohngilbert@bomasada.com; Pearlpropsa~aol.com

Subject: Re. Bee Street Lofts -Update

Tommy

can't tell how disappointed I am in your last non professional e-mails. You have no idea the damage you've done to our

relationship and this partnership.There is one thing I'm sure of is that John nor Stuart will not respond to you. You need to

be very careful about calling someone a thief. You are opening your self up to a serious lawsuit. i suggest you call your

accountant and attorney and they can go to Houston and check the books anyway they want.

i can't address all your issues but I will respond to a few. No one knows what the taxes are. I'm not calling the tax

assessors office to find out. They may charge us like they did last year because the electicity is still in our name. Meaning

it is not occupied.
If we don't have any sells in a particular week I see no reason to send out anything.

The city of Charleston thinks a TCO and a CO are the same. They said it during arbitration. Two building officials.

Every realtor in Charleston I think would agree 5% down is all you're going to get. People will walk on 5 or 10 pecent. You

even told me in Miami they are walking on 20 percent down. You really need to understand Charleston and Miami are two

different worlds.
As far as profit no one knows for sure. You know how much we owe. You know what we are asking for the units. Do the

math. We've discussed this before. If we get out of debt soon we can raise prices--if we don't we may have to lower them.

We don't have a crystal ball. This is very difficult times in real estate and we should be working together not calling the

other people liars,thieves and whatever else you said.
Talking about the sign-did the agents happen to mention there is a sign ordiance. I bet they didn't.

Jhy--because they know everything. IN fact the city will not allow that sign back up for two reasons. The ordiance and it

will cover some units where people live. I assumed by know that you knew real estate sells people are full of shit and will

tell you anything you want to hear.
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John Gilbert

From: Kneeleye@aol.com
Sent: Friday, August 22, 2008 2:51 PM
~'o: tom@morganenergy.net
Cc: John Gilbert; Stuart Fred; EPearlstin@aol.com
Subject: (no subject)

Tommy

I'm sending this e-mail because I'm not pissed off at you but i am worried about your mental health. Last week when you
called and told me Rebecca was selling a project next to us and you were concerned that a broker told you that which is
totally false and I asked you please don't talk about what our partnership is doing because Chas.is like Payton Place and
rumors get started quickly here. I know in Miami they do things another way but not here. I got a very disturbing call today
that you have been talking to a mortgage lender about buying several units. The brokers name is Matt Hensley and he's
been calling the office at Bee St. asking about a questionnaire for his client by the name of Tom Morgan who is going to
take several of these units. I asked you before PLEASE don't discuss this with anyone. This is partnership business and i
don't want the agents to know anything until i know if it can be done. Now i have agents that are worried about what we
are doing and they won't be able to sell because we are going to split the units up. I thought you understood this is going
to hurt all the partners if the word got out. Well the word is out and i still don't know if we can do this or not. Why don't you
get out of the deal and maybe Stuart can get the bank to release you from the liability and get your money back from them
that is there. I have spent to many years of my life with this deal to end of in a major lawsuit because this deal is heading
down that road. It needs to come to an end now.
If you want out 1 will ask Stuart to talk to the bank. I am shocked that you don't understand what is going on in the real
estate market and if you were handling the deal we could make $30,000,000.00. This needs to be over with now and if the
bank will release you and you get your money back i would hope you would do that.
will be more than happy to discuss this with you but we are not on the same page on this deal.

t̀eal

It's only a deal if it's where you want to go. Find your travel deal here.
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-----Original Message-----
From: Tom Morgan <tom@morganenergy.nct>
To: Kneeleye <Kneeleye@aoi.com>
Sent: Sat, Aug 23, 2008 2:47 am
Subject: ICE: (no subject)

Neal,

First of all let me say that you have been like a brother to me for over 20 years. You and I have done many

deals together of which I have found and worked on some and you have found and worked on others. We

have made a lot of money together and never had one dispute in all those years. We have lost money on

some and you never complained. I remember how bad I felt about that dry hole in f_ouisiana that I got you

into. I am glad that we are finally going to make a lot of money on Cat Creek that could be our retirement fund

for us and our kids. Also within the last few weeks we are getting mare information about the Morgan

Marathon and Morgan United acreage. Anadarko and some other companies are discovering deeper zones

that are producing in big quantities near our acreage. Rosewood is drilling their first well right now on our Rock

House acreage and plans to use the new completion technique that has been so successful for Anadarko. So

those partnerships could be very big. Also the Charleston shopping center has been such an amazing deal

and I thank you so much for including me in that. I know it will continue to get better and better.

To address the issue at hand, I had to talk fo that mortgage broker because I wanted to find out about current

jumbo mortgage rates in Charleston, but I never mentioned anything about our partnership. I just told the

mortgage broker that we had an incredible building and that i might be interested in buying about 6 units for my

personal investment so tha# I could rent them out and hold on to them for a long period of time, and f asked

him what rate he could get me on an investor mortgage with 30% down payment. No mention was made of

any of the other partners' business. Furthermore when he called me back and quoted a rate of 8% fora 30

year mortgage, I told him I was not interested. If the sales staff thinks that something is going on, I can easily

have the mortgage broker call the staff and he will tell them That he was mistaken and that no sale to Tom

Morgan is going to happen.

Let me clear, I don't have any problem with anything that you have done on this project and I appreciate all of

your hard work and you going up against the city and the BAR. You have worked extremely hard and had a lot

of stress and deserve a medal dealing with the city of Charleston.

My problem is with Stuart and John. My Mom reviewed ail of the e-mails that you sent her and highlighted in

yellow the most important parts, and she is in complete agreement with me that both Sfivart and John are not

acting in our best interest. I don't want to be in business with Stuart or John, and I know they don't want to be

in business with me. Also, I'm pretty sure that you and Edwin don't want to be in business with me either on

this particular deal because I have been critical of John and Stuart and you both think that they have done a

good job. I know my recent e-mails to John and Stuart were not very business-like and did confain foul

language, but I have tried to be nice and complement them in the past and they still wouldn't give me the

information that was required in our partnership agreement. You had to do the same thing with Beazer and are

suing Beazer now on our Concrete Products parcel. You feel that you are right on that deal, and feel that I anti
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right on this deal. The only reason I don'i plan to sue John and Stuart is that I don't want to involve you in the

middle of all of this. So anyway you don't have to worry about ending this deal in a lawsuit in any case.

think your idea of distributing individual condos to each partner is a good one. t don't know why this won't

work. But if that's not possible, then the fairest way to dissolve the partnership would be to put a standard buy-

seli clause into our partnership agreement. We can then dissolve the partnership easily and go our own ways.

Also l was able to secure a line of credit today to pay ofF in cash my share of the $12 million construction loan

when it comes due in March, so 1 really don't need to get my money back from Amegy; so if we can't come to

a dissolution agreement l'il just stay in the deal until all fihe units are sold.

Please let me know as soon as possible if you and the other partners are willing to put the buy-sell clause in

the partnership agreement and f truly believe this will solve all of our problems, in this manner you and the

other partners can get me out of this partnership if you wanf to, and won't have to deal with my complaints and

bitching.

By the way, don't worry about my mental health. i always get this pissed off and write nasty notes to people

like John and Stuart if I feel like they are faking advantage of me. You should see my correspondence with the

subcontractors at Star Island and you'll think the e-mails to Stuart were love letters.

Tommy
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John Gilbert

From: Neal Baker <kneeleye@aoi.com>

Sent: Friday, December 30, 2011 1124 PM

To: Stuart Fred

Subject: Fwd: (no subject)

-----Original Message-----
From: Kneeleye <Kneeleye@aol.com>
To: tom <tom@morganenergy.net>
Sent: Mon, Aug 25, 2008 8:17 pm
Subject: (no subject)

Tommy

I'm going to try and make this short.
We are talking about two issues. One i consider you a brother and we have done ok over the last twenty something years,

but i can separate family and business. As family i would do almost anything for you. I've had disagreements with partners

before and i just speak my mind and that's it.
On the issue of the mortgage broker he absolutely made it clear that you were going fo buy 8 units. So i have a hard time

believing that you ask for just a rate.
Miss B~ v told me that this deal(Bee Street) has put you in a financial bind. i told her you were offered your money in

sec. of 2007 to ge out an you declined.
There is the same offer today and you have declined so obviously this deal is not terrible.

Yau talk about buyouts. I'm confused because i kept telling that we should sell the post office in Miami because of market

conditions. The carry cost and the possibility of the tax laws changing we didn't need to be pigs. What was wrong with 10

million on a 4 million dollar deal. You blamed it on Scott--where is the buyout on that deal?

Tommy believe me you are not a DEVELOPER. you are in the oil and gas business and you buy finished real estate.

There is a huge difference. I will do oil and gas with you and buy real estate but i would not develop with you because you

would go flat as broke.
Anyway I'm working on the breakdown to separate the units. There are more on the8th floor so I'm frying to break them

out where iYs fair for all of us and get the balance from the bank so we will only need to borrow enough to get out of debt

and when the other units sell that will be cash for us.

Neal

It's only a deal if iYs where you want to go. Find your travel deal here.

EXHIBIT
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John Gilbert

From: Kneeleye@aol.com

ant: Wednesday, January 21, 2009 4:07 PM

. o: dumarsjulia@yahoo.com

Cc: tom@morganenergy.net; leslie@morganenergy.net; John Gilbert; Stuart 
Fred

Subject: Re: Fw: RE: Bee Street

Julie

I'm copying Tommy and Leslie.

Tommy I wish you had some idea of what is really going on. I don't un
derstand you. Have you totally lost your mind.

don't know what you are thinking about but you are way off base. Why
 don't you go ahead and sue everybody because

you are so much smarter than the rest of us. Why didn't you take the proj
ect over when Stuart gave you the opportunity to

do so because the way you'll do it in Miami is so much better than any
where else in the world. I am tired of all this bullshit.

will get this deal with Amergy and get the units sold if at all possible and 
we can go on our separate ways.

IYs seems as though you have a history of suing so why don't you go ahe
ad and sue us so you can prove your point. The

amazing thing is that we hopefully will still make money even with all the 
shit you have caused. The agents consistently

complained about you bothering them. There was always a structure and
 method to go thru so there won't be 10 chiefs

and no Indians.
don't know what happened to you but you should go seek help.

Neal

In a message dated 1/21/2009 3:14:52 P.M. Eastern Standard Tim
e, dumarsjulia(c~~yahoo.com writes:

•-- On Wed, 1/21/09, Leslie Berry <leslre(a~,~~aor~anerte~£>v.net>
 wrote:

From: Leslie Berry <leslie(a~mor aig ietier~y.net>

Subject: RE: Bee Street

To: dumarsjulia ,yahoo.com

Cc: "'Tom Morgan"' <tomna,mor  ~a~n gy.net>

Date: Wednesday, January 21, 2009, 2:33 PM

Julia,

Phis is Tom's response:

Tom understands that Neal has put a lot of time in on this project wi
thout compensation and feels that Neal should be

adequately compensated far his time. However, Neal's compensatio
n should not come from Tom, but from (3omasad~

directly.

Bomasada was paid a very large construction management fee and a
lso fees for its employees plus unusually large

travel expense reimbursements. Bomasada was paid to do all of the
 work that Neal is now doing. Neal's "sweat

equity" should be paid directly by Bomasada out of their construc
tion management fees.

Tom and Neal had an agreement that Tom was to get half of whateve
r Neal got paid on the development fee.

Please send the checl< for $70,695 directly to Bomasada as part of
 Tom's capital call.

Thanks for your f7elp.

EXHIBIT J
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From: Douglas Pratt-Thomas <dpt@p-tw.com>
Sent: Tuesday, July 21, 2015 5:40 PM
To: Ryan Neville; Grimball, Henry; Tom Gressette; 'Tiller, John'; Ellison, Morris;

abower@hsblawfirm.com
Cc: John A. Massalon
Subject: RE: 150 Bee Street's Amended Answer, Cross-Claims, and Third-Party Claims

Ryan,

was under the impression proposal 3 in your 6/24/15 email addressed a recommended toiling agreement only
in the construction case as to any potential indemnification claims which could be asserted by 150 Bee St. LLC
against BIG and BIG II pertinent to the construction suit allegations. I realize Henry and his clients do not agree
to a tolling agreement as to the arbitration claim, but I thought you wanted a consensus as to how to handle
pleadings in the construction case. In any event, I previously responded on behalf of Tom Morgan his
agreement to a tolling agreement in the construction lawsuit as to any potential indemnification claims against
BIG and BIG II, and don't think such a tolling agreement as to potential indemnification claims would jeopardize
the chance of settling 150 Bee Street out of the construction case.

With warmest regards,

Douglas

E. Douglas Pratt-Thomas
Pratt-Thomas Walker PA
16 Charlotte St.
Charleston, S.C. 29407
PO Drawer 22247
Charleston, S.C. 29413-2247
Direct Dial: 843-727-2212
Fax: 843-727-2239
Email: dptCa~p-tw.com

THE INFORMATION CONTAINED IN THIS E-MAIL MESSAGE IS ATTORNEY PRIVILEGED AND
CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY
NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS COMMUNICATION
IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE ~:~ ~,
I MMEDIATELY NOTIFY US BY TELEPHONE CALL (COLLECT IF NECESSARY) AT (843) 727-2200, EXT. ~'
212 OR EXT. 230. THANK YOU.
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that hearing, about ~~hat ~~e ~~ant to do ~~ith the am~ndmcnt so it ~~~ould be I1CIf)fUI t0 IlII\'N, CI11L'Ct1011 hctOlC Illt'11 

Based on c~,tificatcs of occupancy ~~e ha~~e. looks like the statute of iLsponse espiiLs on 8-27. 

John ;~. 1~~iass:~lon. Esquire 
~~~ills l~~lassalon c~ Allen. LLC 
97 Broad Strut 
Charleston. South Caroling 39= 01 

Direct: (b~4;) 7~1;-fic);9 
Office: (8-~;) 727-11-14 
F1~: (8<4;) 727-769G 
t 11181 ~: 1118SSi1~01Y(/:\\'1178 1\\fil'111.I18[ 

~~'~V: \\l\\\'.\\71188\\fll'J11.111I 

CONFIDENTIALITY NOTICE: Tlvs ciccu~oiuc mail transmission his been sent b~• an ~ttornc~•. It ma~~ contain inforn~ation 
that is confidential privileged.. proprietai~~ or othei~~ise legally exempt from disclosure. If ~~ou aie not the intended 
recipient, ~~ou are henb~~ notified that ~'OU 11'Z 110 BLIt~1017Z~CI t0 IY1CI, U17ll1. 1'Zt1ll1, CO~y, or disseminate tlris message, or au~~ 
part of it, or ~m~ attachments. if ~~ou ha~re received dais message in error_ please delete this message and env ~T1F1CI1111t;111C 

from ~~our s~•stem ~~ ithout r~adin~ the content and notiih~ the sender inunediateh- of the inadvertent trai~smissiun. Then; is no 
intent on the paiY of the sender to ~~•aive am• privilege, including the attorne}~-client privilege, that may attach to this 
COI11111U111C~I1011. TI7811~C \'011. 

IRS CIRCULAR 2 ~O NOTICE: To ensw~ compliv~ce ~~itl~ rec~uiitiments imposed b~~ the IRS. ~~~e i»fomi ~'ou that an~~ U.S. 
t~~ ad~~ice contained in this conununic~tion {or in anr• attachment) is not intended or ~a~iitten to he used, and cannot be used. 
for the pu,pose or' (1) a~-oiding penalties under the Internal Revenue Code or (2) promoting. marl<etin~. o,- recommending to 
another part~~ am ti~nsaction or m~tt~r addressed in this communication or ~ttachmc;nt. 

F~ti~m: Dou~~las Pran-Tlantiis ~nciillo:dpl~np-t~~~.com~ 
Srnt: Frida~. .lul~ ?l, 201 ~:UI PM 
Tii: .lohn H~~~cri~: Shelia Pacc: .lohn GilUcrt: Stu:irl Frcd: Thon~is Mor~,;m (lomd'•nx~r.,~ancnci;~~~~.ixt): paull~ rich rrnn al;m.com: Ed~~ in S. 
Pcarlstinc fPc:u-Iprop«aoLcom): abo~~crnhsbla~~~firm.com 
Cc: Ellison 1~~1on~is: GrimUall. Henn: John A. 1~•lassaloi~: Tom Gressette 
Subject: RE: I ~(1 Bcc Sircct-2~11~1 Tax Returns 

.lohn. 

hay ~ S~70I<~I7 111111 TOIII Nlpl'`.;:lll 81]CI I1C ~~1'~l'S t\7tI1 \'0111' I"cCO111111~I1CI:1t1011 ~1S IO :l 111c'1I111~ Of [Ile Illl'I11~~C1~ AI1CI 1S II \"AII;1~)Il' 

on :~u~ust 11'I,. ~1~c ~~ ill need acell-in number for those members and their representatives ~~l~o c~iv~ot be phi sicall~ 
pits~nt. It is m~ und~is[ondin~ that a decision needs to be made about the LLC asserting indemnification claims against 
BIG end BIG II in the ~onstn~ction la~~suit. Jolm Mass~lon Ik1s advised drat the statute oflinut~tions is approa~lung to 

:lSSCI'I (Il l 1'111111 If 1I 1S ~~oin~.: to be ~ssrited. end Joly~ recommended ~ tolling 1~reementas an alternativC: Il0\\N1'll: 1[ IS Ill\ 

uncicistandim~ that Bella Vista ~~ill not consent to a tolling agreement ~s to these potential indenuufication claims. If 1 am 
rradin~ ~ our rm:~il cc>n~uctl~. decisions for legal action. other than those in the ordinal, course of business. req~iir~s a 
m~jorit~ ~ ot~ of the cli~.;ibl~ ~ oting m~mbcis of the LLC'. Jolvi n'I8SS8I011 I]~S ~cCl] CO~)ICCI \\7CI1 T LS l'11111~ ~I1CI t\'L \\'0111(1 

ap~n•~ciatc his infa7nin~; us as ro ~~hat he f~cls in the date in August b~~ ~~~hich am~ such claim must be fil<d so am itquiitci 
me~tin~, of the numbers to ~ ote on that issue can be scheduled in sut}i~ient time for Joln~ Nlassalon to get tl~c 
11]CI~Illlll}IC:lU01] (111171 f1I~CI. 1} Ulil[ 1S III( d~cisiai of a ma.jorit~ of the ~~oting members. Can such ~ decision be made b~ a 
mcolution or similar document si~tI1CCI V\' II 111~~017C\' Of II1C voting members or must such a vote t~kr pl~cc at a fonml 
mrrtim~~ of the m~mb~rs'.' 1 asl: in case there are scheduling issues as to a mertin~, prior to ~~l~atevrr de~dlin~ is 
rcconuncncl~d b~ .lohn A~l~ss~lon. 

\~lith ~~~rmest ivy:arils. 

Dou~~lat 

PEARLSTINE-000139 
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suggest you have another lender lined 
up as Amegy Bank will want to be 
paid off if John and I are no longer 

~volved in the project. 

Let me 
be crystal clear that once we begin the process of you taking control of the LLC and development, you will become 
personally responsible for any mismanagement and costs associated with the ownership change. We will use reasonable 
efforts to assist you in a smooth transition. In addition, we will require you to place the above-mentioned 90%profit in 
an interest bearing escrow account to our benefit. This will ensure your attentiveness in expediting this process so as the 
project will not stagnate effecting Neal and Edwin while you are gearing up your development, construction and 
marketing team. 

In 

closing, I now consider you a hostile partner and will be taking all necessary actions afforded me as the managing 
member of the LLC to protect the LLC until this transfer has taken effect. I will leave it up to you to officially notify Neal 
and Edwin of your position 

STUART 

FRED 
BOMASADA GROUP INC. SUITE 200 
8980 LAKES AT 610 DRIVE 
HOUSTON 
TEXAS 77054 
OFFICE 713 668 6886 

~AX 713 668 
6880 

STUARTFRED@BOMASADA.COM 
BOMASADAI@AOL.COM 
W W W. BOMASADA.COM 

Stuart, 

As 
have thought about your e-mail again, I am astounded at your pompous attitude. As i said in my previous e-mail, I am 

happy to stay in the project with you, and am pleased with your work. But your remark that i don't understand real 
estate is insulting. I am an astute real estate investor and have made millions of dollars for myself and my partners over 
the past 30 years on many projects. i have never lost one dollar on any real estate deal i have ever done. I am not an 
experienced large project construction person; however, I have marketed my own properties for the past 
30 years and have extracted the 
maximum dollars 
out of each one. 

Just to set the record clear, I would 
make the same 
proposal to you as you 
have to me. I will be glad to 
take the project 

~ver at this time and give 
you or any of the partners 
their money back. 

EX H I B I T M BOMASADA 0123 
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feel fully confident that 
could finish the 
project myself, and also do a 

~uch betterjob of marketing 
the units 
than you have done. So please let 
me know if you wish to get out 
and 
will take the project over myself and 
give you your money back. If 
you 
don't want me as a partner, I am happy 
take over your position and 
get 
you out of this project. 

don't really 
appreciate you and John's 
confrontational attitude, and rude 
remarks about 
my real estate ability 
when I am just trying to make a very 
good 
suggestion. By the way, when 
am signed personally on a large loan, i am not considered a passive investor. You have provided me with very little 

reporting requirements as required in the agreement, and when I ask a question to John I don't get answers for weeks, 
~o my only choice to ask the sales team, who I'm sure you told not to return my calls. Never in my life have I been 

treated so rudely by you and John as a partner in an investment. 

Please change your attitude if you want my cooperation. I would also like to see all of your invoices for travel expenses. 
don't understand why there is $750,000 in travel expenses for this project. 

To m 

-----Original Message-----
From: 
stuartfred@bomasada.com 
[mailto:stuartfred@bomasada.com] 
Sent: 
Wednesday, Aprii 25, 2007 5:45 
PM 
To: Tom Morgan 
Cc: 'John Gilbert'; 
'Edwin Pearlstine'; 'Neal Baker'; 
'Stuart Fred' 
Subject: RE: Bee Street 

.lofts -Weekly Update 

tommy i just 
got both your and Heals email...i 

6 
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John Gilbert 

From: stuartfred@bomasada.com 
snt: Friday, April 27, 2007 8:18 AM 
o: John Gilbert 

Cc: KNEELEYE@AOL.COM 
Subject: [Fwd: RE: Bee Street Lofts -Weekly Update] 

tommy's comments 

STUART FRED 
BOMASADA GROUP INC. SUITE 200 
8980 LAKES AT 610 DRIVE 
HOUSTON TEXAS 77054 
OFFICE 713 668 6886 
FAX 713 668 6880 
STUARTFRED~aBOMASADA.COM 
BOMASADAI@AOL.COM , 
WWW.BOMASADA.COM 

---------------------------- Original Message ----------------------------
Subject: RE: Bee Street Lofts - Weekly Update 
rom: "Tom Morgan" <tom@morganenergy.net> 

Date: Fri, April 27, 2007 12:29 am 
To: stuartfred@bomasada.com 
--------------------------------------------------------------------------

Stuart, 

Please address all your comments to my lawyer from this point forward. I will no longer 
communicate wifih you or your staff. You have no right under the operating agreement to make 
the demands in your previous e-mails. T suggest you review the operating agreement. 

I asked a very reasonable question about the marketing of the unsold units, which you could 
have replied with a civil answer: that you don't agree with my suggestion. Z only asked for 
your and the other partner's opinion. 
Instead you started this whole argument with your extreme7.y rude and pompous 
comment: 

"frankly you should not be in this deal....you dont understand real estate like you do oil 
and gas...thats where your time and money should be positioned....leave the real estate to 
others who do it daily and either be a passive investor or respectively get out" 

Rather than make such a rude comment, you should provide your partners with the monthly 
information that is required under the operating agreement Article 6.01, which I have never 
received from you; or answer my questions in a business like manner. I am sick of you and 
john's know it all attitudes. Please do not contact me again. From now on you can deal 
,through my lawyer: 

Mr. Joel Goldman 

EXHIBIT N BOMASADA 1065 
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1221 Brickell Avenue, 21st Floor 
Miami, Florida 33131-3224 
Phone: (305) 579-0828 
Email: goldmanj@gtlaw.com 

please send any demands directly to him, as I will not be communicating with you any further. 

Sincerely, 

Thomas H. Morgan 

-----Original Message-----
From: stuartfred@bomasada.com [mailto:stuartfred@bomasada.com] 
Sent: Thursday, April 26, 2007 11:20 PM 
To: Tom Morgan 
Subject: RE: Bee Street Lofts - Weekly Update 

Tommy you must be in another world. I suggest you re-read the emails you sent to us. How you 

can now say im being rediculous is absurd. Let me quote just one of your comments I feel 
fully confident that I could finish the project myself, and also do a much better job of 
marketing the units than you have done". Thats pretty clear as to the entire project not just 
what position you convientantly want to assume. I am not spending any more of my time 
bantering with you. My attitude and the way i deal with you will not change. You have crossed 
the line with your continued false accusations and repeated rediculous comments. As an 
example the $750,000 dollar travel expense which you suggest is improper is the developer 
fee which you participated in. I take personnel offense to your accusation. 
nd frankly john and i do not want to be a partner with anyone who questions our integrity. 

~e have significantly more on the line than you do as its our bank, its our reputation, its 
our experience that got this project off the ground. I suggest you respond to my deadline as 
indicated in my previous email. If you fail to do so i will consider your non response as an 
acceptance of my terms and will proceed with the notifications. Please notify Neal and Edwin 
of your intentions as i wi11 do so myself if you have not by friday at the expiration of the 
deadline. 

STUART FRED 
BOMASADA GROUP INC. SUITE 200 
8980 LAKES AT 610 DRIVE 
HOUSTON TEXAS 77054 
OFFICE 713 668 6886 
FAX 713 668 6880 
STUARTFRED@BOMASADA.COM 
BOMASADAI@AOL.COM 
WWW.BOMASADA.COM 

Stuart, 

You are being ridicules. 

z 
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Greenberg 
~ Traurig 

noel K. Goltlman 
Tel. ;3D5) 579-0828 
Fax (305)579-0717 
goldmanj(~gtlaw com 

May 15, 2007 

Via: Facsimile (843) 720-4308 
.lotus B. Hagerty, Esq. 
Nelson Mullins Riley &Scarborough LLP 

~ l Meeting Street, Sixth Floor 
Charleston, SC 29401-2239 

Re: i 50 Bee Street, LLC 

l.)ear Mr. }Iagerty: 

I am in receipt of your letter dated April 30, 2007 and the Operating Agreement and 
U~velopment Agreement which you were kind enough to forward to my attention. I have had 
the opportunity to discuss the matters set forth in your letter with my client, and we have 
determined that it would not be productive to respond to the specific issues raised in your letter 
pit this time. Instead, we have the following requests: 

Section 6.01 of the Operating Agreement includes the following language: 

"The Managing Members shall track the Project's performance against the Budget and 
sha11 distribute to the Members monthly financial reports of the Project's performance 
in relation to the Budget." 

arrange for the prior reports to be provided as soon as possible, and we otherwise assume that 
the reports will be provided monthly on a going forward basis. 

2. My client has advised me that he has been receiving weekly sales and marketing 
reports as promised by Mr. Gilbert. We trust that these reports will continue to be circulated to 
my client on a going forward basis. 

E~ we have any questions or concerns following our receipt of the reports, we will let you know. 
My client reserves all of its rights under the Operating Agreement, and nothing set forth herein 
shall be deemed a waiver of the same. 

MIA 179613764W 5~f4/2007 
~e••berc r sung, P a. ~ Atromeys at Law ~ I2Z1 Brickell Avenue ~ Miami, fl 3? 131 ~ Tel 305.579.0500 ~ Far 305579.0711 ~ www.gtlaw.com 
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John f3. I lagerty. Esq. 
May 15; ?007 
Page 2 

We appreciate your assistance and cooperation with respect to the delivery of the 
foregoing reports, and we look forward to the successful completion of this project. 

Sincerely, 

Joe K. Goldman 

cc: Thomas H. Morgan 

M/A 179613764v1 514/2007 

.~f~f•'l~l~~i'. r..il.i S. H ~ 
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Grimball, Henry 

From: Chris Staubes <Cstaubes@CLAWSONANDSTAUBES.COM> 
Sent: Wednesday, November 16, 2011 12:17 PM 
To: Grimball, Henry 
Cc: Barrett Brewer; Christy Fargnoli; GP Diminich; Thomas Morgan 
Subject: 2011-182 150 Bee Street, LLC 

Henry, 

Tom is checking his calendar, but here our concerns: 

1) Can we find a solution to wrap up the project? a) owner finance sale (Howard has discussed this with both Tom and 
Stuart)? b) distribute the assets? c) mediation? 

2) Does 150 Bee Street, LLC have any construction records? Are we honestly to believe that all construction records 
are in the name of Bomasada Investment Group II, LLC (BIGII) only? 

3) Is BIGII willing to share with the 150 Bee Street, LLC members what money flowed to them as a result of this project so 
the 150 Bee Street, LLC members can confirm that the amount was in line with the agreement? 

4) Is Bomasada willing to share with the 150 Bee Street, LLC members what money flowed to them as a result of this 
projects so the 150 Bee Street, LLC members can confirm that the amount was in line with the agreement? Stuart said 
"PLAINLY ALL COST ARE PASSED THROUGH TO THE OWNERSHIP AT COST.....BOMASADA DOES NOT AND WILL NOT 
PROFIT OTHER THAN THE 1% FEE." We just want confirmation of this. 

5) Signature card for bank accounts. Is this for all accounts, or just a new account? 

6) What is the real story on the arrangement with the Tennessee real estate company? 

7) Are your folks willing to agree to stay any statute of limitations defense claim to allow us time to mediate/meet? This 
will give us some comfort in holding off on filing the suit. 

Chris 

CLAINS~N 
~tii~ STAU B E S 

LLC 

Chris B. Staubes 
Licensed in SC & NC 
SC Certified Circuit Court Mediator 

126 Seven Farms Drive, Suite 200 ~ Charleston SC ~ 29492-8144 
Phone: 843 577 2026 ~ Fax: 843 722 2867 Mobile: 843 224 2413 

Website: www.cfawsonandstaubes.com ~ EmaiL• cstaubes@clawsonandstaubes.com ~ Location: ~~~. 
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Grimball, Henry 

From: Chris Staubes <Cstaubes@CLAWSONANDSTAUBES.COM> 
Sent: Tuesday, November 29, 2011 12:22 PM 
To: Thomas Morgan; Grimball, Henry 
Cc: Angela Fralish; GP Diminich 
Subject: 150 Bee Street, LLC 
Attachments: Consent Tolling Agreement.pdf 

Henry, 

Talk to your clients, and let me know your proposal for how we can arrange a dissolution? Some thoughts are: 

1) we split the units up based on percentage (maybe we can use the appraisals to support the division); 
2) toll the Statute of Limitations (tolling agreement attached); 
3) we don't give up any claims; 
4) have Carolina One agree to release the units so Tom and the Estate can market and sell them as they see fit. 

This communication for settlement purposes only. Thanks. 

Chris 

CLAWSC~1~ 
N~ ~~ STAU B E S «~ 
Chris B. Staubes 
Licensed in SC & NC 
SC Certified Circuit Court Mediator 

126 Seven Farms Drive, Suite 200 (Charleston SC ~ 29492-8144 
Phone: 843 577 2026 ~ Fax: 843 722 2867 Mobile: 843 224 2413 

Website: www.clawsonandstaubes.con~ ~ Email: cstaubes@clawsonandstaubes.com ~ Location: Maq 

This e-mail and the information transmitted contains PRIVILEGED and CONFIDENTIAL information and is the 
property of the sender. If you are not the intended recipient, or the employee or agent responsible for delivering 
it to the intended recipient, you are hereby notified that any dissemination or copying of this information, or the 
taking of any action in reliance on the content of this information, is strictly prohibited. If you have received this 
e-mail in error, please immediately contact Chris B. Staubes with CLAWSON allo STAUBES, LLC at (843) 577-2026 
and please delete the original transmittal of this information. 

EXHIBIT Q 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 M

ar 10 12:50 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2012C

P
1000580

REC 0695



Grimball, Henry 

From: Chris Staubes <Cstaubes@CLAWSONANDSTAUBES.COM> 
Sent: Tuesday, December 13, 2011 10:01 AM 
To: Grimball, Henry 
Subject: Re: Tom Morgan and Bomasada 

will put together the greater clarification letter when I get out of court. 

Thanks. 

Chris 

Chris Staubes, Esquire 
Clawson & Staubes, LLC 
126 Seven Farms Dr, suite 200 
Charleston, SC 29492 
(843) 577-2026 
cstaubes@clawsonandstaubes.com 
-----Original Message-----
From: "Grimball, Henry" <HGrimball@wcsr.com> 
To: Chris Staubes <Cstaubes@CLAWSONANDSTAUBES.COM> 
Cc: Sheryl Beczynski <SBeczynski@wcsr.com> 

Sent: 12/13/2011 9:57:45 AM 
Subject: RE: Tom Morgan and Bomasada 

have it, and thank you. I hope to get a letter to you later today. Stuart wants greater 
clarification and more detail of the various complaints in your letter to me of late last week. 

From: Chris Staubes [mailto:Cstaubes@CLAWSONANDSTAUBES.COM] 
Sent: Monday, December 12, 2011 1:29 PM 
To: Grimball, Henry 
Subject: Re: Tom Morgan and Bomasada 

Henry, 

Attached is the signed tolling agreement. Tom asked that I put January 16, 2012 as the 
expiration date, but we can discuss an extension if we are making progress. 

Thanks. 
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Chris 

[cid;image001.png@01CCB97D.A70190D0] 
Chris B. Staubes 
Licensed in SC & NC 
SC Certified Circuit Court Mediator 

126 Seven Farms Drive, Suite 200 ~ Charleston SC ~ 29492-8144 
Phone: 843 577 2026 ~ Fax: 843 722 2867 ~ Mobile: 843 224 2413 

Website: www.clawsonandstaubes.com<http://www.clawsonandstaubes.com/> ~ Email: 
cstaubes@clawsonandstaubes.com<mailto:cstaubes@clawsonandstaubes.com> ~ Location: 
Map<http://mapq.st/kTu4Ac> 

This e-mail and the information transmitted contains PRIVILEGED and CONFIDENTIAL 
information and is the property of the sender. If you are not the intended recipient, or the 
employee or agent responsible for delivering it to the intended recipient, you are hereby 
notified that any dissemination or copying of this information, or the taking of any action in 
reliance on the content of this information, is strictly prohibited. If you have received this e-
mail in error, please immediately contact Chris B. Staubes with CLAWSON AND STAUBES, LLC 
at (843) 577-2026 and please delete the original transmittal of this information. 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

THOMAS H. MORGAN, 

PLAINTIFF(S), 

v. 

JOHN L. GILBER7, STUART L. FRED, 
150 BEE STREET, LLC, 
BELLA VISTA PARTNERSHIP, A 
TEXAS GENERAL PARTNERSHIP, 
BOMASADA GROUP, INC., A TEXAS 
CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A 
TEXAS LIMI I ~U LIA~iILITY COMPANY 
and LAURALIS MANAGEMENT, INC., 
A TEXAS CORPORATION. 

DEFENDANTS) 

IN THE COURT OF COMMON PLEAS 
C/A NO.: 2017-CP-10-

CONSENT AGREEMENT TO 
TOLL STATUTE OF LIMITATIONS 

This Consent Tolling Agreement ("this Agreement") is made effective as of the ` ~ ``~ 

day of UF-~~~-~~'-~ , 2011 (the "Effective Date") by and between Thomas Morgan (the 

"Claimant') and John Gilbert, Stuart Fred, Bella Vista Partnership, a Texas Partnership, 

Bomasada Group, Inc., a Texas Corporation, Bomasada Investment Group Ii, LLC, a 

Texas Limited Liability Company and Lauralis Management, Inc., a Texas Corporation 

(collectively referred to as "Respondents"). The Claimant and Respondents are collectively 

referred to as the "Parties." 

WHEREAS, the Parties deem it to be in their mutual benefit and interest that 

Claimant's alleged Claims againstRespondents not be asserted in litigation atthe present 

time; 

1 

~, 
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WHEREAS, the Parties desire to encourage resolution and/or such further review 

of Claimants Claims as may result in no lawsuit or claim being filed and, in any case, wish 

to avoid the expense and uncertainty of litigation of the Claims if at all possible, and are 

willing to make the stipulations, covenants, and agreements hereinafter set forth in order 

to defer and postpone the commencement of litigation; 

WHEREAS, the Parties desire that for the period of this Agreement, they should be 

able to consider issues relating to the possibility of settling disputes without regard to the 

time constraints that exist because of any future expiration of any applicable statute of 

limitations; 

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set 

forth, including, but not limited to, the temporaryforbearance of claims as described in this 

Agreement, and for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties do hereby covenant and agree as follows: 

1. As used in this Agreement, the following terms shall have the following 

meanings: 

(a) "Claims" shall mean any and all claims and/or causes of action, if any, 

known or unknown, that any of the Parties may have against each 

other in connection with 150 Bee Street, LLC. 

(b) "Tolling Period" shall mean the period from and including the Effective 

Date of this Agreement until and including the Expiration Date (as 

defined below} of this Agreement. 

(c) "Expiration Date" shall mean the earlier of ;To,r~;ay~~, ~6~ , 2012, or 
r 
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30 days from the date that written notice of termination of this 

Agreement has been served by either of the Parties on the other in 

accordance with Paragraph 9 of this Agreement. 

(d) "Timing Defenses" shall mean and include, and shall be limited to, 

any affirmative defenses to Claimant's claims that Respondents may 

have to the extent based upon (1) any statute of limitations, (2) 

laches, and/or (3) any failure of the Parties to institute or commence 

litigation or other legal proceedings within some specified period, 

before a specified date, or before the happening of a specified event. 

2. The Claimant and Respondents stipulate, covenant, and agree that Timing 

Defenses applicable to the Claims shall be tolled during the Tolling Period. 

3. The Claimant and Respondents stipulate, covenant, and agree that this 

Agreement shall have no effect on any Timing Defenses that may be 

available to the Parties prior to the Effective Date, and that all time periods 

prior to the Effective Date and after the Expiration Date (and prior to the filing 

of any lawsuit or other legal proceeding) shall be included in the calcu►ation 

of and running of any applicable Timing Defenses. Nothing contained herein 

shall preclude the Parties from asserting any Timing Defenses to the extent 

that such defenses already exist as of the Effective Date, and nothing herein 

shall be deemed to revive any claims barred as of the Effective Date. 

4. The Claimant and Respondents stipulate, covenant, and agree that the 

Parties, by executing and entering into this Agreement, are not waiving or - 

otherwise impairing by estoppel or any other means the Parties' rights and 
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abilities to raise any Timing Defenses available to them for the periods prior 

to the Effective Date and after the Expiration Date (and prior to the filing of 

any lawsuit or other legal proceeding). 

5. The Parties agree to forebear filing a petition or complaint or otherwise 

initiating a lawsuit or other legal proceeding against one another until on or 

after the last day of the Tolling Period that is not a Saturday, Sunday, or legal 

holiday. 

6. The provisions of this Agreement comprise all of the terms, conditions, and 

representations of the Parties regarding the tolling of the Timing Defenses. 

This Agreement may not be altered or amended except by written agreement 

executed by both the Claimant and Respondents. 

7. It is understood that no provision of this Agreement shall be construed 

against any party hereto by reason of either party having drafted or prepared 

this Agreement. 

8. This Agreement shall terminate on the Expiration Date as provided in 

paragraph 1(c) above, unless extended in writing by the parties to be bound. 

9. Either the Claimant or the Respondents may terminate this Agreement, 

effective 30 days after the date of serving a written notice of termination, by 

serving notice of termination by letter to the other party. Such notice letter 

shall be served by certified mail, return receipt requested, to the attorneys) 

representing the party(s) being served. 

10. On or afterthe Expiration Date of this Agreement, the Parties shall have the 

right to file and pursue any and all Claims and to seek any and all legal 
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remedies that may be available, and the Parties shall be entitled to assert 

any Timing Defenses or other defenses, if any, subject to the terms of this 

Agreement. 

11. Nothing in this Agreement shall be construed as an admission or denial by 

any of the Parties as to the merits of any of the Claims or defenses. 

12. Neither Claimant nor Respondents nor any of their agents, witnesses, or 

attorneys will mention or allude to this Agreement, its terms, its execution, or 

the existence of any Tolling Period in any way, directly or indirectly, before 

a jury or any factfinder in any proceeding for any purpose. The terms of this 

paragraph will survive termination of this Agreement. 

13. Claimant represents and warrants that the attorney signing this Agreement 

on his behalf has the authority to sign on his behalf and to agree to the terms 

and conditions of this Agreement. Respondents represent and warrant that 

the attorney signing this Agreement on their behalf has the authority to sign 

on their behalf and to agree to the terms and conditions of this Agreement. 

1 AGREE: 

f~ 
i' 

t. . ..~_ .~: rte, 
Thomas Morgan 
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WE AGREE TO THIS TOLLING AGREEMENT: 

~ ..A._, ~f ~ 20 11 

~~ ~ 
John Gilbert ~~~ 

', ~ ~ o.d 

Stuart Fred c ~ 

BELLA VISTA PARTNERSHIP, A TEXAS PARTNERSHIP: 

By: ,Authorized Representative 

BOMASADA GROUP, INC., A TEXAS CORPORATION: 

~- ~ ~-~ 
By: ,Authorized Representative 

BOMASADA INVESTMENT GROUP II, LLC, A TEXAS LLC: 

By: ,Authorized Representative 

Lauralis Management, Inc., a Texas Corporation: 

~r 
~_-~-~ 

By: ,Authorized Representative 
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 1 

STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’  
RULE 12(b)(1), SCRCP, 
MOTION TO DISMISS  
 

 
INTRODUCTION 

 
Defendants have moved to dismiss this arbitration under Rule 12(b)(1), SCRCP, on the basis 

that the arbitration panel has no jurisdiction to decide it.  The Defendants argue that the Plaintiff, in 

his original complaint filed in January 2012, prior to the case being referred to arbitration, did not 

name the company, 150 Bee Street, LLC (the “Company”), as a party and that deprives this panel of 

jurisdiction to decide this matter.  Further, the Plaintiff did not follow the provisions of the Second 

Amended and Restated Operating Agreement (“Operating Agreement”) governing the Members of 

the Company in not “filing” a mediation and in not obtaining a vote of the majority of the Members 

approving the filing of this lawsuit, thereby also depriving this panel of jurisdiction.   

The Defendants’ arguments are incorrect in both instances.  This panel has jurisdiction by 

order of Judge Hughston dated July 9, 2012, to which the Defendants consented.  The Plaintiff 

complied fully with the requirements of the South Carolina Uniform Limited Liability Company Act 
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in bringing this action, which does not mention the inclusion of the Company as necessary to 

providing subject matter jurisdiction to the court to decide a derivative action involving a limited 

liability company.  Nevertheless, the former panel chair, Dawes Cook, granted a motion to amend the 

complaint and the First Amended Complaint did (and this Second Amended Complaint does) include 

150 Bee Street, LLC, and that inclusion relates back to the filing of the original complaint.   

Further, the record is clear that Plaintiff Morgan, through his counsel, sought to mediate and 

arbitrate this dispute as the Operating Agreement provided and those overtures were rejected by the 

Defendants, through their counsel.  As for obtaining majority consent of the Members, it was apparent 

that no majority would support bringing the case, and it was futile to continue to pursue a vote of the 

members when no voting member, but Morgan, would vote for it.  And, given that it was necessary 

to file the suit and obtain a temporary restraining order to prevent funds from being removed by one 

of the Managing Members, Stuart Fred, from the Company’s account, it was in the ordinary course of 

business of the Company to safeguard and preserve its assets, so no vote of the Members was required 

under the Operating Agreement.  

This arbitration panel has subject matter jurisdiction to decide this case, and the motion to 

dismiss should be denied.   

STANDARD OF REVIEW 

Defendants have filed a Rule 12(b)(1), SCRCP motion to dismiss for lack of subject 

matter jurisdiction. A question of subject matter jurisdiction is a question of law for the court. Lake v. 

Reeder Constr. Co., 330 S.C. 242, 247, 498 S.E.2d 650, 653 (Ct. App. 1998). 

FACTS  

 This arbitration was initiated by a consent order approved by all parties, entered by Judge 

Thomas L. Hughston, Jr. on July 9, 2012.  Exhibit 39, exhibit 1.  That order provided, among other 

things:  
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• “1. All claims, both compulsory and non-compulsory, specifically including all claims, counter-
claims, and/or third-party claims, related to the underlying facts, transactions, and/or 
occurrences that are the subject matter of the pleadings and claims asserted in this case, shall 
be decided by binding arbitration that shall be conducted in accordance with the terms of this 
Order and otherwise pursuant to the Federal Arbitration Act and all of the parties submit 
themselves to the jurisdiction of this court and arbitration panel. All parties shall assert all 
claims they may have against one another arising out of this matter, including, without 
limitation, any claims for breach of the arbitration agreement by the other party by the filing 
of the instant action. 

• 8. This arbitration shall follow the South Carolina Rules of Civil Procedure where practical 
and to the extent not inconsistent herewith. 

• 9. The arbitrator(s) shall apply the substantive law that the arbitrator(s) determine(s) to be 
applicable to the issues in the dispute.”  
 

 
In a letter sent to counsel for the Defendants on September 26, 2011, Morgan complained about 

the misconduct of the Defendants, demanded that the Defendants correct the wrongs identified in 

the letter, and proposed a remedy in the form of a settlement payment to Morgan. This letter identified 

the alleged wrongdoers, described the factual basis of the wrongful acts and the harm caused to the 

LLC and to Morgan, and requested remedial relief. Exhibit 39, exhibit 2.   

On November 8, 2011, the Defendants, through counsel, responded, denying that Defendants 

had engaged in “fraud, gross mismanagement and use of company funds to reimburse themselves for 

personal vacations on their private jet, safaris, work on their personal home and jet hangers, as well as 

self-dealing in a position of fiduciary responsibility.” Exhibit 39, exhibit 3.  

On or about November 14, 2011, Morgan tendered a demand letter “individually and/or 

derivatively for 150 Bee Street, LLC” pursuant to and in compliance with S.C. Code Ann. § 33-44-

1101 and the Operating Agreement, on the Defendants  to engage in mediation and arbitration or 

adjudication in court, for various causes of action, including but not limited to breach of fiduciary 

duties, civil conspiracy, conversion, breach of contract, declaratory judgment, accounting and unfair 

trade practices act violations. The demand asked the Defendants to consent to those actions and to 

toll the statute of limitations. Exhibit 39, exhibit 4.  
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The Defendants did not respond to that demand letter or consent to the actions demanded in it.   

 
On November 16, 2011, Morgan tendered a demand pursuant to S.C. Code Ann. § 33-44-1101 

and the Operating Agreement, that Fred, as Co-Managing Member of the LLC, consent to and 

commence a derivative lawsuit on behalf of the Company against various Defendants for various 

causes of action, including but not limited to arbitration, breach of fiduciary duty, civil conspiracy, 

conversion, breach of contract, declaratory judgment, accounting and unfair trade practices act 

violations, and provided a deadline of November 25, 2011 to consent to this action or for Plaintiff 

Morgan to be deemed to be entitled to bring a derivative action on behalf of 150 Bee Street, LLC.  

Exhibit 39, exhibit 5.  

On November 16, 2011, the Defendants’ counsel responded to a request by Morgan to meet to 

resolve Morgan’s complaints stating in part:  

I am unwilling to pass your letter on or set up a conference in light of the letter I received 
from G.P. Diminich as I was speaking with you this morning.  Are you people nuts??  Do 
you really think my clients will come to a good faith conference having received that letter? 
He needs to withdraw the letter and notify me to that effect.  . . .   

 
On November 28, 2011, Morgan, tendered an additional demand, pursuant to S.C. Code 

Ann. § 33-44-1101 and the Operating Agreement, reiterating the same demands stated in the earlier 

November 16, 2011 letter and demanding that Fred, as a Managing Member of the LLC, consent to 

and commence a derivative lawsuit on behalf of the LLC against the Defendants and arrange a vote 

of the members of the LLC on whether to consent to said lawsuit; and giving a second deadline of 

December 2, 2011 for  Fred to respond to the demands and arrange for a vote of the members of the 

LLC or be deemed to have refused to consent and commence such a suit under S.C. Code Ann. § 33-

44-1101.  Exhibit 39, exhibit 6.  

 
On November 30, 2011, Fred’s counsel explicitly declined Morgan’s demands stated in the 

letter of November 28, 2011, referenced above, and warned that: 
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As I understand your letter of November 28 and your client’s demand pursuant to S.C. 
Code Ann. Section 33-44-1101, Mr. Morgan wants Stuart Fred to commence an action 
against himself, as well as others. . .. You are now on notice that should your client 
commence a court suit as described in your letter, my clients will move to stay any such 
action and will seek damages from your client in the ensuing mediation/arbitration for 
breach of the Agreement. (Emphasis added.) 

 
Morgan repeatedly asked Company Member Edwin Pearlstine to join with him to form a 

majority vote to take actions to authorize a derivative lawsuit.  For example, on October 7, 2011, 

Morgan made a request of Mr. Pearlstine’s representative, Shelia Pace, President and CFO, Pearlstine 

Family Companies, LLC, as a key senior official and agent of Pearlstine, that Mr. Pearlstine join 

Morgan to create a majority vote to remedy the complaints of Morgan. Exhibit 40.  Despite this, 

Pearlstine did not agree, though Morgan continued to try to persuade him to do so until the filing of 

the complaint in January 2012. See, Exhibits 41, 42.   

The Defendants, therefore, received numerous demands from Morgan to bring this derivative 

action, but refused to do so, refused to mediate, or arbitrate this dispute, and refused even to call a 

meeting of the members of the LLC so they could vote on whether to authorize such an action.   

Section 14.11 of the Operating Agreement states in part that “[t]he Managing Members may 

in their discretion convene a meeting for any purpose, and the Managing Members shall call a 

meeting of the Members upon the written request of Members owning at least 51% of the 

Interests owned by all Members.”  (Emphasis added.) Exhibit 1. Morgan demanded that Bella Vista, 

through Fred and Gilbert, and Pearlstine vote with Morgan to authorize remedies to Morgan’s 

complaints, mediation and arbitration and a derivative lawsuit for the LLC, and to convene a meeting 

of the Members to consider those actions, but both Bella Vista (Fred and Gilbert), and Pearlstine 

refused. Without the written consent of either one or both Bella Vista or Pearlstine, who together 

controlled over 51% of the LLC, it was not possible to convene a meeting to vote to initiate a 

derivative lawsuit.   
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On January 26, 2012, Morgan initiated this action by filing a summons and verified complaint, 

demanding an arbitration of the matters in dispute, and seeking a temporary restraining order based 

on the imminent threat to the Company that Managing Member Fred had sole control and access of 

the Company bank account, though Morgan was also a Managing Member, and would likely divert 

the proceeds of an upcoming condominium unit closing and distribute it to himself or other Bomasada 

entities to the detriment of the Company and the other Members.  Exhibits 43, 44.  The Circuit Court 

entered a Temporary Restraining Order and set a hearing for a Preliminary Injunction.  Exhibit 45.  

After a hearing on February 8, 2012, the Circuit Court granted a Preliminary Injunction, finding that 

the Plaintiff had a likelihood of success on the merits and that the Company would suffer irreparable 

harm if the order was not granted, and requiring the agreement of both Co-Managing Members, Fred, 

and Morgan, to any action relating to the disbursement of any asset or taking any other action relating 

to the business of the Company.  Exhibit 46.  The Court also denied the Defendants’ Motion to 

Dismiss and ruled the arbitration provision of the Second Operating Agreement was not enforceable. 

Exhibit 47.  

Nevertheless, by agreement of all the parties, on July 9, Judge Hughston referred this matter 

to arbitration by order and the consent of all parties. Exhibit 39, exhibit 1.  

ARGUMENT 

1. The consent order initiating the arbitration established exclusive and binding subject 
matter jurisdiction in the panel for all matters raised by the pleadings in this matter.  

 
This arbitration panel has subject matter jurisdiction to decide this matter, as it was given that 

jurisdiction by order of the Circuit Court, which itself had subject matter jurisdiction over this matter.   

Subject matter jurisdiction is the "power to hear and determine cases of the general class to which 

the proceedings in question belong." Coon v. Coon, 364 S.C. 563, 566, 614 S.E.2d 616, 617 (2005); Mr. 

T v. Ms. T, 378 S.C. 127, 133, 662 S.E.2d 413, 416 (Ct. App. 2008). "Subject matter jurisdiction is met 
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if the case is brought in the court which has the authority and power to determine the type of action 

at issue." Washington v. Whitaker, 317 S.C. 108, 115, 451 S.E.2d 894, 898 (1994). 

There is only one circuit court in South Carolina, and it has uniform subject 

matter jurisdiction throughout the State. Dove v. Gold Kist, 314 S.C. 235, 238, 442 S.E.2d 598, 600 

(1994); see also S.C. Const. art. V, § 1. The circuit court has subject matter jurisdiction over civil and 

criminal actions. Id.  

 The first paragraph of the Order of July 9, 2012, states:  

All claims, both compulsory and non-compulsory, specifically including all claims, counter-
claims, and/or third-party claims, related to the underlying facts, transactions, and/or 
occurrences that are the subject matter of the pleadings and claims asserted in this case, 
shall be decided by binding arbitration that shall be conducted in accordance with the terms 
of this Order and otherwise pursuant to the Federal Arbitration Act and all of the parties submit 
themselves to the jurisdiction of this court and arbitration panel. (Emphasis added).  
 

 
There is nothing ambiguous about the language: “all parties submit themselves to the jurisdiction 

of this court and arbitration panel.”  The Defendants submitted themselves to the subject matter 

jurisdiction of the Circuit Court and this arbitration panel.  They cannot raise a motion to dismiss for 

lack of subject matter jurisdiction at this point now.  The motion should be denied without going 

further.  

2. The Plaintiff initiated this derivative action in accordance with the SC Uniform 
Limited Liability Act and the SC Rules of Civil Procedure.  

 
Addressing the remaining arguments of the Defendants, the Plaintiff Morgan satisfied the 

requirements of South Carolina’s limited liability statute and the Rules of Civil Procedure.  

The South Carolina Uniform Limited Liability Company Act of 1996 provides the following 

related to derivative actions:  

 Right of Action.  

A member of a limited liability company may maintain an action in the right of the company 
if the members or managers having authority to do so have refused to commence the action 
or an effort to cause those members or managers to commence the action is not likely to 
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succeed. 
 
S.C. Code Ann. § 33-44-1101 (LexisNexis, Lexis Advance through 2022 Regular Session Act 
No. 148, not including changes and corrections made by the Code Commissioner).  
 
Proper Plaintiff.  
 
In a derivative action for a limited liability company, the plaintiff must be a member of the 
company when the action is commenced; and 
(1) must have been a member at the time of the transaction of which the plaintiff complains; 
or 
(2) the plaintiff’s status as a member must have devolved upon the plaintiff by operation of 
law or pursuant to the terms of the operating agreement from a person who was a member at 
the time of the transaction. 
 
S.C. Code Ann. § 33-44-1102 (LexisNexis, Lexis Advance through 2022 Regular Session Act 
No. 148, not including changes and corrections made by the Code Commissioner). 

 
 Pleading.  

 
In a derivative action for a limited liability company, the complaint must set forth with 
particularity the effort of the plaintiff to secure initiation of the action by a member or 
manager or the reasons for not making the effort. 
 
S.C. Code Ann. § 33-44-1103 (LexisNexis, Lexis Advance through 2022 Regular Session Act 
No. 148, not including changes and corrections made by the Code Commissioner).  

 

The Plaintiff, Morgan satisfied each of these provisions.  The Members and Managers refused 

to bring the action though Morgan requested it several times, and had the Members or Managers met 

to consider it, which they refused to do, it is highly likely based on the correspondence and the 

subsequent actions of the Defendants in responding to the pleadings of the Plaintiff that they would 

not have agreed.  S.C. Code Ann. § 33-44-1101.  Morgan was a Managing Member of the Company 

and had been a Member since the formation of the Company. S.C. Code Ann. § 33-44-1102.  The 

complaint that was filed on January 26, 2012, sets forth Morgan’s efforts to secure initiation of the 

action by the Members in paragraphs 10-14.  

Morgan also satisfied the provisions of Rule 23, SCRCP which states:  

(1) Derivative Actions by Shareholders 
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In a derivative action brought by one or more shareholders or members to enforce a right 
of a corporation or of an unincorporated association, the corporation or association 
having failed to enforce a right which may properly be asserted by it, the complaint shall 
be verified and shall allege that the plaintiff was a shareholder or member at the time of 
the transaction of which he complains or that his share or membership thereafter 
devolved on him by operation of law. The complaint shall also allege with particularity 
the efforts, if any, made by the plaintiff to obtain the action he desires from the directors 
or comparable authority and, if necessary, from the shareholders or members, and the 
reasons for his failure to obtain the action or for not making the effort. 

 
Rule 23, SCRCP.  
 
 Morgan’s complaint was verified and contained the provisions called for both by this rule 

and by the statute as stated above.  

3. The Company was added as a nominal defendant in the First Amended Complaint, 
allowed by order of the Panel Chair, and the addition of that party related back to the 
original filing of the complaint.  
 

Notably, there is no mention of naming the limited liability company in a derivative action as an 

indispensable party in either the Act cited above or in Rule 23, SCRCP.  Nor was the undersigned able 

to find any reported South Carolina decisions stating that the limited liability company is an 

indispensable party in any derivative action without which the court would have no subject matter 

jurisdiction to decide the case.  In fact, all the case decisions cited by the Defendants are from 

jurisdictions other than this one.   

There is a South Carolina decision that does allude to this requirement relating to corporations 

generally, though not to limited liability companies specifically.  In a 1991 decision that predates the 

adoption of the Uniform Limited Liability Corporation Act in this state, our Supreme Court stated:  

 
Under former S. C. Code Ann. § 15-5-40 (1976), it was required that parties united in interest 
be joined as plaintiffs or defendants. A party whose consent could not be obtained could be 
named as a defendant. This Court never construed § 15-5-40 in the context of a 
shareholder derivative suit and it has now been superseded by the South Carolina Rules of 
Civil Procedure. Rule 23(b), SCRCP, governing derivative suits makes no mention of the 
need to name the corporation as a party defendant. Other jurisdictions have held that a 
shareholder derivative suit must be dismissed if the corporation is not named as a party 
defendant where the corporation is not defunct. See, e.g., Wagner v. Bisco, 190 Ga. 474, 9 S.E.2d 
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650 (1940). The reasoning for such a rule is that the court must have all interested parties 
before it to fix their respective rights. Further, because a stockholder has no power to bind 
the corporation, the corporation must be named as a defendant if it has not brought 
the action in its own right. Id. While we decline at this time to adopt such a requirement, we 
hold a corporate defendant may be named in a shareholder's derivative suit as a party 
defendant even where no wrongdoing by the corporate entity is alleged. (emphasis added).  
 

Hotz v. Minyard, 304 S.C. 225, 231, 403 S.E.2d 634, 637-38 (1991).  
 
Nevertheless, Morgan filed a Motion to Amend the complaint under Rule 15, SCRCP, which was 

granted by Panel Chair Dawes Cooke.  The First Amended Complaint, Exhibit 48, added 150 Bee 

Street, LLC as a nominal defendant. That amendment and inclusion of the Company relates back to 

the filing of the original complaint and resolves any pleading issue relating to the inclusion of 

indispensable parties, if any such issue exists under South Carolina law, which it does not appear to 

do.  

Defendants’ Motion and Memorandum fail to account for the application of SCRCP Rules 15(c) 

and 17(a).  Those rules allow relation-back of amendments to address pleading defects.  Defendants 

ignore the relation-back effect of the amendment.  That relation-back effect is important.   

South Carolina’s Rules of Civil Procedure expressly allow complaints to be amended within a 

reasonable time after an objection has been lodged to bring into the suit a real party in interest.  “No 

action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest 

until a reasonable time has been allowed, after objection, for ratification of commencement of the 

action by, or joinder or substitution of, the real party in interest; and such ratification, joinder, or 

substitution shall have the same effect as if the action had been commenced in the name of the real 

party in interest.”  SCRCP 17(a).  “In a derivative action in this state the stockholder is the nominal 

plaintiff, and the corporation is the real party in interest.”  Ward v. Atlas Const. Co., 276 S.C. 346, 347, 

278 S.E.2d 621, 622 (1981).  Section 17(a) is thus directly applicable to this case.   

Rule 17(a)’s operation was explained in Thomas v. Grayson, 318 S.C. 82, 87–89, 456 S.E.2d 

377, 380–81 (1995): 

REC 0713



 11 

The Reporter's Note to Rule 17(a), SCRCP states the rule is intended to prevent forfeiture 
in those cases in which the determination of the proper party to sue is difficult or when 
there has been an honest mistake. Rule 17(a) has changed the result when the amended 
pleading merely amplifies the old cause of action, provided that the defending party was 
originally placed on notice of the events involved. The real party in interest is no longer 
precluded from being named plaintiff, after the statute of limitations has run on a claim 
timely filed by one who lacked capacity to sue because he was not the real party in interest. 
Davis v. Piper Aircraft Corp., 615 F.2d 606 (4th Cir. 1980), cert. denied, 448 U.S. 911, 101 
S.Ct. 25, 65 L.Ed.2d 1141 (1980). Instead, a reasonable time must be allowed after 
objection for ratification of commencement of the action and it has the same effect as if 
the action had been commenced in the name of the real party in interest. We find that the 
current Rule 17(a) changes existing State law where the action was brought within the 
applicable limitations and the real party in interest joined and ratified the action shortly 
thereafter in accordance with the requirements of Rule 17(a). (Emphasis added).  

 
 South Carolina’s two “relation-back” provisions, Rule 15(c) and Rule 17(a), were designed to 

prevent dismissals based on technical pleading errors to promote lawsuits being decided on their true 

facts.  “The purpose of ‘Rule 15 is to provide maximum opportunity for each claim to be decided on 

its merits rather than on procedural technicalities.’” Slayton v. American Express Co., 460 F.3d 215, 228 

(2d Cir. 2006) (internal quotation marks omitted) (quoting Siegel v. Converters Transp., Inc., 714 F.2d 213, 

216 (2d Cir. 1983)). 

Thomas v. Grayson, 318 S.C. 82, 456 S.E.2d 377 (1995), is a South Carolina case that explains 

the relation-back policies underlying Rules 15(c) and 17(a).  In Thomas, the court refused to find the 

plaintiff’s case was time-barred because she was not a duly qualified personal representative in South 

Carolina, though she became one after the statute of limitations ran.  In ruling, the court made it clear 

beyond any doubt that the precise reason for a relation-back provision in the civil pleading rules is to 

promote the continuation of claims that would otherwise be time time-barred.  Specifically, in addition to the 

above-quoted discussion about section 17(a)’s availability to allow continuance of cases, the court in 

Thomas said this about the liberality accorded relation-back of amendments in this state: 

The purpose of Rule 15(c) is to salvage causes of action otherwise barred by the statute 
of limitations. See Hiers by Hiers v. Mullens, 310 S.C. 63, 425 S.E.2d 57 (Ct. App.1992). The 
test to be used in determining whether or not an amendment should be allowed to relate 
back under Rule 15(c) to the date of the original pleading to avoid the statute of 
limitations, is found in the language of the Rule; specifically, whether the claim or defense 
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asserted in the amended pleading arose out of the conduct, transaction or occurrence set 
forth in the original pleading. 

 
Rule 15(c) is based on the concept that once litigation involving particular conduct or a 
given transaction or occurrence has been instituted, the parties are not entitled to the 
protection of the statute of limitations against the later assertion by amendment of 
defenses or claims that arise out of the same conduct, transaction, or occurrence as set 
forth in the original pleading. Wright & Miller, Federal Practice and Procedure § 1496 
(1990). In Davis v. Piper Aircraft Corp., 615 F.2d 606 (4th Cir.1980), cert. denied, 448 U.S. 
911, 101 S.Ct. 25, 65 L.Ed.2d 1141 (1980) the issue of a subsequently appointed foreign 
representative was addressed. The court in Davis found that Rule 15(c) authorized the 
relation back of the foreign representative's qualification to the commencement of the 
wrongful death action. A number of courts have applied Rule 15(c) to allow relation back 
of amendments in wrongful death actions where the personal representative was not 
properly appointed. See Davis, supra; Slaughter v. Southern Talc Co., 949 F.2d 167 (5th 
Cir.1991); Santana v. Holiday Inns, Inc., 686 F.2d 736 (9th Cir.1982); Burcl v. North Carolina 
Baptist Hospital, Inc., 306 N.C. 214, 293 S.E.2d 85 (1982). 

 
The subsequent adoption of Rules 15(c) and 17(a), SCRCP allow for the relation back of 
an amendment to the complaint to assert the qualification in South Carolina of the foreign 
personal representative in an action which was otherwise timely. 

 
While our older cases answered this question negatively, our present Rules of Civil 
Procedure 15(c) and 17(a) require that such a pleading now be permitted. The rationale 
of the older cases was based on the idea that a change in plaintiff's capacity to sue was 
tantamount to bringing a new cause of action. The rule does not defeat the legitimate use 
of the statute of limitations. It, however, prevents the defendant from defeating the 
plaintiff's claim on a technicality in the pleading. We find that relation back of an 
amendment to assert the qualification under South Carolina law can be allowed. 
(Emphasis added).  

 
Thomas v. Grayson, 318 S.C. 82, 87–89, 456 S.E.2d 377, 380–81 (1995).   
 

The Defendants rely heavily on the unpublished New Jersey Superior Court decision in Riccuitti 

& Rubinstein v. McEwan, 2015 WL 10015196 (Unpublished Opinion, Superior Court of New Jersey, 

Appellate Division, 2016).  Riccuitti, which has never been cited as authority by any court in a reported 

decision, was not decided under South Carolina’s liberal pleading rules.  SCRCP 15(c) expressly covers 

“Relation Back of Amendments.” It provides: “Whenever the claim or defense asserted in the 

amended pleading arose out of the conduct, transaction or occurrence set forth or attempted to be set 

forth in the original pleadings, the amendment relates back to the date of the original pleading.”  The 

original pleadings in this case indisputably attempted to set forth “derivative claims.”  We know this 
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because that is what the original, timely-filed complaint says in paragraph 9: “Plaintiff demands 

arbitration or a trial by jury individually and in a representative capacity as a derivative claim asserted 

on behalf of 150 Bee Street LLC as permitted by S.C. Code Ann. 33-44-1103 et. seq. and Rule 23b1 

of the South Carolina Rules of Civil Procedure and other precedent.”   

4. The Plaintiff attempted to mediate and arbitrate the case pursuant to the Operating 
Agreement and the Defendants rejected that attempt.  
 

The Defendants argue that Morgan failed to mediate as the Operating Agreement requires, so he 

is barred from pursuing this arbitration now.  When confronted with the response that counsel for 

Morgan offered to mediate the case in a letter to Defendants counsel, that counsel responds that 

Morgan was required to mediate, somehow, without the cooperation of the Defendants and failure to 

do so bars him from proceeding with this action.  See Defendant’s Motion to Dismiss, page 16, 

(“Morgan did not need the consent of member Bella Vista to initiate mediation.”); Exhibit 2, page 

95, line 10- page 96, line 2.  

A. If I ever noticed mediation, and you refused to mediate, how do you have mediation, if 
you don’t show up?  
 
Q. The question is, did you, pursuant to that paragraph, notice a mediation, saying we’re 
going to it, we’re getting a mediator, whether you like it or not, whether you show up or 
not.  
 

Exhibit 2, page 95, line 21-page 96, line 2.  

That is an absurd argument.   

Mediation is a facilitated settlement discussion.  If one side refuses to negotiate, or even enter the 

process, the other cannot proceed. It is well settled law that equity will not require the doing of 

a futile act.  Shupe v. Settle, 315 S.C. 510, 515, 445 S.E.2d 651, 654 (Ct. App. 1994), citing Carmichael v. 

Dan Nance Corp., 274 S.C. 357, 264 S.E.2d 601 (1980). 

5. The Plaintiff attempted to obtain approval of the Members to bring the derivative 
claim and that attempt was rejected; any attempt at a formal vote was futile.  
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Likewise, Morgan attempted several times to obtain approval from his Co-Managing Member 

either to bring a derivative action or to call a meeting of the Members to consider bringing the action.  

He was rebuffed every time he tried.  Despite the Operating Agreement’s language, if a Member 

attempted to follow its provisions and was wrongfully blocked from proceeding, he cannot be said to 

have violated the Operating Agreement and be barred from proceeding by recalcitrant fellow 

Members.  Again, equity does not require the doing of a futile act.  

 
6. The Plaintiff as one of three Managing Members was authorized to bring the 

derivative action and seek a temporary restraining order in the ordinary course of the 
Company’s business to safeguard the Company’s assets.  

 
Finally, as the motion for a temporary restraining order and the Circuit Court’s orders granting a 

Temporary Restraining Order and a Preliminary Injunction state, it was necessary for Morgan to file 

this action to prevent likely irreparable harm to the Company for which he was one of two Managing 

Members at the time.  As such, under the language of the Operating Agreement, he brought the action 

in the ordinary course of business of the Company, to safeguard and preserve its assets, which he was 

empowered to do as Managing Member by the Operating Agreement.  Exhibit 1, Sec. 6.03(h).   

CONCLUSION 

 This panel has subject matter jurisdiction by order of the Circuit Court instituting this 

arbitration proceeding.  That order was by consent of all parties.  Morgan followed the Act and the 

Rules of Civil Procedure in bringing this derivative action.  If including the Company as a nominal 

party was necessary, which it does not appear it was under South Carolina law, the First Amended 

Complaint addressed that issue, and that amendment relates back.  Morgan made a good faith attempt 

to comply with the requirements of the Operating Agreement related to disputes and litigation 

involving the Company.  He was rebuffed at every turn by the Defendants and could do no more.   

 The motion to dismiss should be denied.  
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Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
      Facsimile: 843-478-7595  

mike@mikeroselawfirm.com   
May 31, 2022 
Charleston, SC  
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT 
 
 
 

 
  

The Plaintiff Thomas H. Morgan (“Morgan” or “Plaintiff”), through his undersigned counsel, 

submits this memorandum in opposition to Defendants’ Motion for Summary Judgment.   

INTRODUCTION 

This case is about a scheme by the Bomasada entities and their principals, Stuart Fred and 

John Gilbert, to improperly fund their business operations and other personal recreation and living 

expenses from the operating funds of 150 Bee Street, LLC (“LLC,” “Company,” or “Owner”),1 and 

to surreptitiously siphon over $2,000,000+ in profit from the Project through their captive general 

contractor, Bomasada Investment Group II (“BIG II”) without the knowledge of their partner 

Members in the Company and hidden from those Members until years into this litigation. The 

Defendants Fred and Gilbert did this through having themselves and their wholly owned entities 

 
1 A company that developed, built, and sold a condominium project (“Project’) in Charleston South Carolina located at 
150 Bee Street.  
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named as one of two Managing Members of the Owner LLC, the Developer for the Project, and its 

General Contractor, even though BIG II was unlicensed in South Carolina and required the 

involvement of an actual licensed general contractor, Hightower Construction, to do the work. 

Though there was no need for BIG II to serve as general contractor, as Hightower did most of the 

actual construction, Fred and Gilbert set up BIG II as the general contractor to be able to run the 

books of the Project beyond the scrutiny of their lender and their LLC partners and ultimately to pay 

themselves over $1,000,000 in travel expenses, millions more in overhead reimbursements, and over 

$2,000,000 in "profit" far beyond the $750,000 development fee and 1% cost-plus figure that their 

contracts with the Company allowed.  This was all done with the cooperation of the other Managing 

Partner, Neal Baker, who may not have known about these overcharges but enjoyed using the 

company money to fund golf and vacation excursions with his friend, Stuart Fred, all without the 

knowledge of the other Members, Pearlstine and Morgan.  

Though Morgan was increasingly frustrated with the lack of answers to his questions about 

travel expense line items he did not understand and the slow pace of sales activity in light of a looming 

real estate collapse he was watching happen in real time in Miami, the actions of Fred and Gilbert in 

failing to provide monthly reports of actual expenses versus the budget or any meaningful financial 

reporting hid the true financial activity of the enterprise from the other Members, including Morgan.  

Further, using BIG II as the general contractor allowed Fred and Gilbert to have a complete separate 

set of books that the construction lender and the Company Members were never allowed to see that 

provided for payments of operating expenses unrelated to the Project as well as a $2,000,000+ "profit"' 

to BIG II, completely "off the books"' of the Company.  

Despite all this secrecy and deception, the Defendants now claim that Mr. Morgan should have 

known that they were overcharging and taking money from the Company through these methods no 

later than his frustrated and angry emails to them in 2008, and as a result, he should now be barred 
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from pursuing this case on his own behalf and on behalf of the Company. The Defendants’ acts in 

hiding information and misleading Morgan and the other Members not only prevented Morgan from 

being able to know he and the Company had a claim but should both equitably estop the Defendants 

from claiming the defense, and equitably toll the statute of limitation as a bar this claim.  

STANDARD OF REVIEW 

Rule 56(c), SCRCP, provides that a circuit court may grant a motion for summary judgment 

only "if the pleadings, depositions, answers to interrogatories, and admissions on file, together with 

the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law." Kunst v. Loree, 404 S.C. 649, 653, 746 S.E.2d 360, 

362 (Ct. App. 2013) citing Bovain v Canal Ins., 383 S.C. 100, 105, 678 S.E.2d 422, 424 (quoting Rule 

56(c), SCRCP). "In determining whether any triable issues of fact exist, the evidence and all inferences 

which can be reasonably drawn from the evidence must be viewed in the light most favorable to the 

nonmoving party." Id., citing Hancock v. Mid-South Mgmt. Co., 381 S.C. 326, 329-30, 673 S.E.2d 801, 802 

(2009). To withstand a motion for summary judgment "in cases applying the preponderance of the 

evidence burden of proof, the non-moving party is only required to submit a mere scintilla of 

evidence." Id, citing Hancock, 381 S.C. at 330, 673 S.E.2d at 803. 

FACTS 

150 Bee Street, LLC, Members and Operating Agreement  
      

Defendant Bomasada Group Inc. (“Bomasada”) is a Houston based privately held multifamily 

real estate development/contracting firm owned by Defendants Stuart Fred (“Fred”) and John Gilbert 

(“Gilbert”).  Defendant BIG II is Bomasada’s construction entity and is wholly owned by Defendants 

Fred and Gilbert.  BIG II was never licensed as a general contractor in South Carolina.        

On March 4, 2005, Plaintiff Thomas H. Morgan (“Morgan”) signed the “Second Amended 

and Restated Limited Liability Company Agreement of 150 Bee Street, LLC (“Operating Agreement”). 
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Exhibit 1.   Morgan was one of four Members of the Company, the other three being Neal I. Baker, 

Edwin S. Pearlstine, Jr., and Bella Vista Partnership (“Bella Vista”).  Defendant Bella Vista is a Texas 

General Partnership whose partners are Fred and Gilbert. 

The stated purpose of the Project was the development of “the for sale horizontal property 

regime… on the real property located near the intersection of Lockwood Drive and Bee Street in 

Charleston, South Carolina.” The Operating Agreement named the initial Managing Members of the 

Company to be Stuart Fred (as a representative of Bella Vista Partnership) and Neal Baker, Morgan’s 

brother-in-law. Exhibit 1, Section 6.01. The Operating Agreement provided that one of the 

representatives of the Bella Vista Partnership would always be a Managing Member. Exhibit 1, 

Section 6.01.  The Operating Agreement also stated that “at all times while either Neal Baker or Tom 

Morgan is a Member, Neal Baker shall be one of the Managing Members (or in the event of his death 

or disability, Tom Morgan shall serve in such capacity).”   Exhibit 1, Section 6.01.   

Failure to Provide Monthly Operating Statements  
 

The Operating Agreement required that the initial Managing Members prepare a budget for 

the Project, which was attached to the Operating Agreement as Exhibit B (the “Budget”), and the 

Managing Members were also required to track the Project’s performance against the Budget and 

distribute to the Members monthly financial reports of the Project’s performance in relation to the 

Budget. Exhibit 1, Section 6.01.   Though BIG II did provide construction draws to its lenders that 

purported to show a construction budget and amount expended against those budget line items during 

the billing period, monthly reports showing actual expenses against the Operating Agreement’s budget 

were not prepared by the Managing Members for the other Members and only the construction draws 

were regularly distributed to the Managing Members. Exhibit 2, pages 135, line 22-136, line 10.    
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Construction Travel Expense Line Item on the Monthly Draw  

Neal Baker was Tom Morgan’s brother-in-law. When they were together during the holidays 

in December 2006, Morgan accompanied Baker to his office, where Morgan saw some paperwork on 

Baker’s desk that had to do with the Company.  These were documents that had been sent to Baker 

from Defendants, but not to Morgan. Exhibit 2, page 133, lines 5-13.   This was one of the monthly 

construction bank draws.  Morgan looked over the document and saw a line item for Construction 

Travel Expense that seemed to show a large amount, around $200,000. Morgan asked Baker why the 

Company had charged that much money for Construction Travel Expense. Baker called Fred on the 

phone in response to Morgan’s question, and Fred told Baker (who told Morgan) that the travel 

expenses were for moving equipment, material, and workers to the job site from out of town. Baker 

further told Morgan not to be concerned about the amount, because Baker would make sure that if 

those expenses were not correct Baker would make Fred credit them back.  Exhibit 2, page 138, line 

10- page 140, line 1.   

Structural Concealment of Documents and Financial Records Through the Use of BIG II as 
General Contactor  

 
Fred and Gilbert arranged for Bomasada to act as Developer and as Developer to hire BIG II 

as the General Contractor, on a cost plus 1% fee arrangement.  This was done, it now appears, not 

only to obtain a fee without acting as the actual general contractor, but also and more importantly to 

be able to run the construction finances through a set of books that were outside the review of the 

Members and the Lender and to enable them to overcharge the Project and make a profit far more 

than what the Operating Agreement, Exhibit 1, Development Agreement, Exhibit 3, and General 

Contractor’s Agreement, Exhibit 4, allowed.  

The Company entered two separate contracts for the development and construction of the 

Project with Bomasada entities.  The Company executed a Development Agreement with Bomasada 

pursuant to which Bomasada was to act as “Developer” for a fee of $750,000. Exhibit 3, Section 1.3.  
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The terms of the Development Agreement specified that Bomasada’s duties were among, other things: 

“(iv) selecting and engaging Bomasada Investment Group II, LLC ("Contractor") as the contractor 

for a fee of one per cent ( 1 % ) of the general contracting costs of the Project pursuant to the terms 

of an AIA Cost Plus contract ("Construction Contract"), (v) entering into a Cost Plus contract with 

Hightower Construction Co., Inc. ("Hightower") as a subcontractor for construction of improvements 

on the Property, (vi) supervising the construction work during all phases of construction; and (vii) 

otherwise assisting in all aspects of the Project.”  Exhibit 3, Section 1.2.   

In addition, the Company entered an AIA Contract with BIG II pursuant to which BIG II 

was to act as “Contractor” for a fee of one percent (1%) of the general contracting costs of the Project.  

Exhibit 4. 2 Strangely, Bomasada also entered into a General Contractor’s agreement with BIG II 

named as Owner and Hightower named as general contractor, leading to inconsistent positions being 

taken by Bomasada as recently as the Defendants’ Answer to Second Amended Complaint and 

Counterclaims, paragraphs 9 and 77, where “the Defendants admit that BIG II signed an AlA 

Contract with 150 Bee Street. LLC to act as a general contractor for the project but in explanation, 

would allege and assert that at all times alleged in the Complaint, the parties hereto understood that 

this was an accommodation for a bank loan and that the correct and true general contractor was 

Hightower, which Hightower to its detriment admitted in the construction case referred to in this 

Complaint.” (Emphasis added).  

Clearly from the loan documents and the construction draw documents, Amegy Bank, the 

lender, regarded BIG II as the general contractor; it had no relationship with Hightower. Exhibit 7.  

 
2 Though the Development Agreement provided that the Developer would engage BIG II at on a cost-plus 1% basis, 
the contract with BIG II was a “Stipulated Sum” contract for the sum of $25,000,000.  Mr. Gilbert signed for the 
“Owner” 150 Bee Street, LLC as Member, though he was neither a Member nor a Managing Member, and Mr. Fred 
signed for BIG II.  
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In addition, Gilbert signed an affidavit on July 6, 2012, stating the Company hired BIG II as the 

general contractor. Exhibit 6, paragraph 14.   

The BIG II books, the Records of 150 Bee Street, and those submitted for Draw Requests to 
the Lender.  
 

The Defendants stated that the purpose of hiring its own in-house contractor (BIG II) was to 

save money for the Company. If that was the purpose, it failed. BIG II overran the budget by 

$6,535,090.35. Fred and Gilbert’s real purpose of hiring their own in-house contractor was so they 

could mark up the construction costs and conceal the charges from the other Members thus pocketing 

the difference themselves, not to save money for the Company. 

The Company paid BIG II $31,535,090.35 to construct the Project, out of which it paid 

Hightower Construction $23,445,419.28 for Hightower’s part. Thus, after deducting the amount BIG 

II paid Hightower, BIG II collected $8,089,672.77 for its portion of the work. Exhibit 8.  

All parties understood (despite the Stipulated Sum AIA contract) that the $8,089,672.77 paid 

to BIG II was to be at actual cost with no markup other than the 1% contractor fee.  As part of the 

arbitration, the accounting firm Elliott Davis was hired by the Company to review expenditures 

claimed by Defendants directly on the Company’s books as well as the construction costs incurred by 

BIG II within its books.  Exhibit 9.  

On October 16, 2013, Elliott Davis asked Defendants to provide them with a reconciliation 

of the items showing the amounts paid to its subs and trades, plus its 1% contract fee, that total to the 

$8,090,672,77 difference.  Exhibit 8.  Elliott Davis asked whether BIG II could provide amounts paid 

to its subs and trades, plus its 1% contract fee that total the difference between the actual BIG II pay 

apps for construction totaling $31,535,092.05 and the total Hightower contract with change orders of 

$23,445,419.28 which was $8,089,672.77.  Exhibit 8.  

Defendants attempted a reconciliation using budgeted numbers rather than actual. Elliott 

Davis did not accept Defendants’ reconciliation as correct and stated, “No documentation was 
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available to support these costs.” Exhibit 9, page 3, number 7.  Defendants, through their CPA, 

William Shields, claimed the missing backup documents had been shredded by Bomasada.  Exhibit 

10. BIG II’s internal bookkeeper, Jyotsna (Jo)Ved, though, when deposed in this proceeding, asserted 

unequivocally that no documents had been lost or destroyed and all BIG II and other 150 Bee Street 

related records were intact at the office when she left in 2015. Exhibit 11, page 48, line 24- page 49, 

line 11.  

According to Elliott Davis’ Schedule 7, Defendants provided backup invoices for BIG II’s 

subs and trades that added up to only $5,053,251.48.  Elliott Davis estimated BIG II’s 1% contract 

fee to be $285,063.92, leaving a difference of $2,743,636.35 in missing invoices.  According to Elliott 

Davis, Defendants did not produce backup invoices in an amount totaling $2,743,636.35 as part of 

the $8,090,672.77 they claimed to have spent constructing the Project. Exhibit 9, Schedule 7.  

Ms. Ved, in her deposition, said that she kept BIG IIs’ actual bookkeeping records for the 

construction project showing amounts paid out by BIG II from the construction draws and 

provided numbers to Gilbert monthly who then used those numbers to prepare the construction 

draws based on the line-item budget on the draw form.  Exhibit 11, page 77, line 6- page 81, line 

7.  Back up was not provided with the construction draws and neither the Lender nor the Members 

saw the BIG II records “’behind”’ the construction draws.  In fact, when Morgan attempted to see 

the BIG II records, Bomasada denied him access, saying they were not related to the Company, and 

even when his investigator, Randall Harris, traveled to Houston review the documents in 2010-2011 

he was denied access to the BIG II records.  Exhibit 13, paragraph 7.  Without seeing the BIG II 

records and back up, however, there was no way to see how the Company’s money was spent on the 

Project, specifically who was paid, or how much.  

During the arbitration discovery process, however, based on the BIG II records that were 

produced, at least some of the questions about where the money went could finally be answered.  
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Specifically, when questioned about the difference between the amount paid to BIG II from draws 

and the amount paid out to all vendors, Ms. Ved identified the net figure of over $2,000,000, as 

“profit made by BIG II.” Exhibit 12, page 63, line 13- page 64, line 9.   This “profit made by BIG 

II” was of course not authorized by any agreement signed by the Company with BIG II and was not 

disclosed to any Member in the Company at any time during the Project. This “profit made by BIG 

II” together with other expenditures by the Defendants for their own benefit through the course of 

the Project, described below, were the reason for setting up the Project and its books, to avoid any 

Member, Mr. Morgan included, from having any ability to discover them.  

Hidden travel expenses in the "overhead" line items in the Company books. 
 

Details from the QuickBooks records show that a total of $607,529 was booked to travel 

expenses within the Company books and records. Exhibit 14, exhibit 5. In addition, $481,250 was 

charged through BIG II as Construction Travel Expense. Exhibit 33. Defendants have not 

produced one backup invoice for $481,250 charged through BIG II.  Through discovery in this case, 

we have been able to determine that the total amount charged to the Project for travel expenses was 

approximately $1,088,779, well beyond any budgeted amount for travel and any amount approved 

by or known to the Members of the Company.   

When Morgan was finally able to send an investigator to the Houston corporate office of 

Bomasada to review 150 Bee Street, LLC (not BIG II) records, Morgan for the first time learned 

that much of the travel charged to the company was for expensive golf vacations to Pebble Beach 

and Arizona, vacations to Cabo San Lucas, fishing vacations to Cancun, a trip to Las Vegas, and an 

African safari. These were obviously not for Project business and were not revealed to or approved 

by the Members.  Fred’s defense of them at his deposition was that he and Baker, the Managing 

Partners, decided between themselves to charge the Company for these expenses, and did so.  

Exhibit 9, Schedule 1; Exhibit 15, page 147, line 10- page 151, line 7.   
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As described earlier, when Morgan asked Baker what the travel expenses were for, Baker had 

been told by Fred that these expenses were moving men and equipment to the job site.  Baker told 

Morgan to stop worrying about the travel expenses and that he would never let Fred charge expenses 

to the Project that were not legitimate, and Baker would make sure that any expenses that did not 

pertain to the project would be credited back. Exhibit 2, page 138, line 10- page 140, line 1 

Active Denial of Information to Morgan by Managing Members and Company Counsel.   

The Defendants now claim that that they provided Morgan full access to discovery, including 

all Company records. That is not true.  Defendant Fred stated in an email to Defendant Gilbert and 

the other Managing Member, Baker, that “I vote we need to shut down communication to him…make 

him spend money to get info…” Exhibit 16.          

Defendants further claim that even though they refused to provide Morgan or his accountants 

any information or copies of accounting records of the Company of which he was a member, much 

less BIG II, the Company’s general contractor, they always offered to let Morgan or his representative 

come to Houston (Bomasada’s office) to view the books and records of the Company and agreed to 

let him copy any records he wanted as long as Morgan paid the cost of the copies. This is also 

untrue.  Defendants instructed the Company CPA, William Shields, to write a letter to Morgan that 

Morgan was required to pay a $5,000 retainer in advance before he or his representative could travel 

to the Houston corporate offices of Bomasada where the 150 Bee Street records were being held to 

inspect the documents under the supervision of Shields, Bomasada’s CPA. Copies would not be sent 

or provided.  Exhibit 17, 18.    

To that end, Defendants engaged Company attorney Hagerty and his law firm, using Company 

funds, to write a letter to the Company CPA Shields in Houston instructing him not to provide 

Morgan’s CPA with Morgan’s requested accounting information, and to keep expenses to a minimum 

in terms of any Members who wish to review the books and records of the Company.  Exhibit 19.  

REC 0728



 11 

Even when Defendants finally allowed Morgan’s representative, Randall Harris, to come to 

Bomasada’s corporate headquarters in Houston in 2010, Defendants refused to allow Harris to copy 

any items, or to look at any records of BIG II, which is where the real accounting for the construction 

was being done.  Defendants refused every attempt that Morgan or his representatives made to see 

the BIG II records, so he would not be able to see that the actual construction records did not match 

the Company records or the draw requests.  Further, he would not be able to see what travel was being 

done and charged to the company, much less the personal vacations all being paid for by the Company 

and its Members.   Defendants knew that by refusing to let Morgan or his representative see the books 

and records of BIG II, that would prevent Morgan from knowing he had a claim upon which he could 

bring a lawsuit.  

Despite reimbursing themselves hundreds of thousands of dollars in overhead charges using 

Company funds to pay the salaries of their accountants, accounting software, CPA, receptionist, health 

insurance, bonuses, as well as salaries for themselves, Defendants refused to answer simple and 

specific accounting questions from Morgan’s CPA, Rich Merg, and refused to email the QuickBooks 

backup file.  Defendants knew that there would be no significant financial cost to the Company to 

answer Morgan’s CPA’s questions and email him the QuickBooks file but used the excuse that they 

would not expend Company funds to answer an individual Member’s questions. They did not do so 

because they did not want Morgan to have enough information to do further investigating or to know 

he had a claim.   

In July 2008, Rich Merg once again contacted John Gilbert telling him he had still not received 

the accounting information from Shields that had been requested on June 4.   On July 9, 2008, Baker 

wrote an email to Gilbert telling him that Shields had never responded to Morgan’s CPA and that if 

Shields will call Rich Merg that will put an end to the questions that Morgan had been asking and the 

escalating frustration on both sides.  Exhibit 22.  It was at this point that Defendants realized they 
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would have to do everything they could possibly do to prevent Morgan from obtaining the accounting 

records and see what they had hidden up to that point.  

On July 14, 2008, Shields responded to Merg telling him that he had never received Merg’s 

email of June 4, 2008.  In that email, Shields asked Merg to: “please let me know what other questions 

you have at your earliest convenience so I can compile the information and forward it to you this 

week.” Exhibit 17.  The evident strategy at this point, in hindsight, was to slow roll the response and 

hope that Morgan would lose interest and stop asking.  

Merg again asked for the QuickBooks’s file as well as for other accounting information.  On 

July 16, 2008, Shields wrote an internal email, not copying Morgan, to John Gilbert saying that: “As 

you will note, he [Merg] is still requesting the QuickBooks file. Do you want to authorize us to send 

him the QuickBooks file and if not, how do you want me to respond to the specific request that he 

referenced in his first item?”  Exhibit 17.   

Then on that same day, July 16, 2008, Gilbert wrote an internal email to Stuart Fred and Neal 

Baker as follows: “I am forwarding you an email I received from Bill Shields in response to an email 

he received from Tom Morgan’s account, Rich Merg. Prior to us doing anything, what was John 

Hagerty’s position on Tommy? Bill seems to think this guys email was litigious in nature. If we feel 

Tommy is a hostile partner, I don’t think we should send him anything. Please let me know how you’d 

like to proceed.  Exhibit 17.   

On July 17, 2008, Merg wrote a letter directly to John Hagerty requesting accounting 

information, stating: “It is also my understanding that Mr. Morgan, for whatever reason, has received 

little financial information to date and none of the reports that we have requested below.” 

Exhibit 23.  

On July 28, 2008, Shields sent Merg an email attaching accounting information that he had 

already earlier sent to Merg, but again without the QuickBooks files and other important information 
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requested by Merg. Exhibit 18.  Merg responded to Shields on August 8, 2008, again asking for the 

QuickBooks file and other information.  

The Company attorney wrote a letter upon request of Defendants to the Company CPA telling 

him not to provide Morgan with requested information. Exhibit 19.   

Shields accordingly replied to Morgan’s CPA as follows:  “I reviewed your request for 

additional information for 150 Bee Street, LLC (“the Company”) with Mr. John Gilbert (Managing 

Member, Bella Vista, LLC – Managing Member, 150 Bee Street, LLC) today and he, under advice 

from the Company’s legal counsel, requested that we confirm that we have already provided to you 

all of the documents that are required pursuant to the Amended and Restated Limited Liability 

Company Agreement of 150 Bee Street, LLC as of February 28, 2003. Further, the Managing General 

Partners, Neal Baker, and Stuart Fred, additionally advised this office that any further requests as to 

information can be reviewed in the offices of Bomasada Group here in Houston at your time and 

expense under the supervision of my office. A retainer in the amount of $5,000 will be required to 

schedule this review as the Managing General Partners will not allocate Company funds to authorize 

us to respond to the requests of an individual member of the Company.” Exhibit 18.   

On August 19, 2008, John Gilbert wrote a secret email to John Hagerty, the Company 

attorney, following up an earlier conversation asking him to write a threatening letter to Morgan.  Mr. 

Hagerty turned the matter over to Richard Farrier, another attorney at Nelson Mullins.  John Gilbert 

wrote an email to John Hagerty stressing that the letter to Morgan should be harsh and threatening.  

Exhibit 20.    The firm, however, determined that such a letter to Mr. Morgan was not warranted 

Exhibit 21. 

Thereafter, over the next two years, Defendants continued to conceal their financial records 

and again provided incomplete and misleading financial statements to both Morgan and Baker. 
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On September 23, 2009, Leslie Berry, Morgan’s controller, wrote an email to Julia DuMars, 

Baker’s controller, trying to get the accounting information. DuMars wrote back to Leslie Berry that 

Baker was not getting the accounting information either.  Exhibit 24.   

On September 24, 2010, Leslie Berry wrote an email to John Gilbert asking for backup for 

certain charges and asking how the overhead expenses reimbursements were calculated.  Exhibit 25. 

Gilbert wrote back as follows: “Leslie, in response to your request for additional information on 150 

Bee Street, please note that this office will not be providing any receipts, invoices, etc. on the project. 

Although on the surface, these requests are not unreasonable, based upon the underlying tone and 

history of Mr. Morgan’s conduct towards the partnership, we are adhering strictly to our obligations 

under the Operating Agreements. And frankly, we do not have the time to be burdened by this 

spurious request. This is not the first time that Mr. Morgan or his CPA, Mr. Merg, have made these 

such requests…they are welcome to come to Houston, at their expense, and review all books and 

records of 150 Bee Street. They can make copies of anything they want, again at their expense.” 

Exhibit 25.   

In response to Gilbert’s email, Morgan responded to Gilbert and Fred: “I insist that you, 

Stuart, cease and desist from charging your private jet to the partnership. This project is underwater, 

and the partners will be lucky to get any portion of their investment returned, let alone with the 

continual bleeding of cash from your unwarranted and unnecessary expense reimbursements.  In that 

regard I have hired Peter Galbraith, a former FBI fraud specialist and certified fraud investigator to 

conduct an audit of not only the partnership’s direct expenses but of those related to the construction 

and sale of the Bee Street Units.” Exhibit 25. 

Fred responded to Gilbert and Baker:  “First lets remember a few things...He's a midget with 

a pea brain...so consider the source...Honestly let this go in one ear and out the other...there is nothing 

there as to his claims and who cares who or what he claims...there's nothing there...NEAL and I are 
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the general Partners and can do what we want...And we are doing a great job as fiduciaries for the 

[partnership...I don't hear Edwin crying how bad we are...F**K the MIDGET...I am not going to 

change one thing that I or we are doing...So don't let his chirping or nipping at your heels bother any 

of us because the MIDGET is nothing but empty air as this has been the way he has done biz 

forever...The MIDGET has a NAPOLEON complex and he chirps with no substance...he does not 

think this deal will make money so lets give buy him out cause we will be making money...He is 

ill...seriously he is sick and has issues...Hagerty I predict will agree and will laugh this off as no attorney 

or FBI guy once they talk to KING Developer will take any of his accusations seriously...he is a pecker 

nut MIDGET with a little dick that hides behind his mommies skirt...So f**k him and go play golf or 

watch Texas loose to Oklahoma...I am” Exhibit 26.   

On November 10, 2010, John Gilbert wrote an internal email to Stuart Fred.  Fred replied 

with an internal memo to Gilbert’s:   

read corrections below ...grammar mostly… and a little content...do not want to make 
judgments on market as it will be used against us by the midget...I would also suggest that 
the more you use me or I you place a target on your back for the midget to shoot at… also 
I don't think we send this to Tommy as he is adversarial... Ill check with Neal....Then 
attorney.... I vote we need to shut down communication to him… make him spend money 
to get info...he has proven time and time again he is adversarial.... later. Exhibit 16.  

 

Stuart Fred wrote back to Gilbert: “Please allow this email to serve as notice from me and 

Neal as the co-managing general partners that we have decided not to provide T. Morgan any further 

information due to the continued threats of lawsuits etc. leveled against the group and us 

individually...Accordingly do not provide T. Morgan or any of his affiliates or agents any 

information…”. Gilbert replied: “Thanks. I will follow your instructions.”  Exhibit 27.   

On May 3, 2011, Leslie Berry, Morgan’s Controller, wrote an email to John Gilbert, asking for 

information on any sales of units.  Gilbert replied to Leslie Berry’s email “As I mentioned earlier, I 

have been told not to send out any information to Tom Morgan.”  Berry replied: “I think you’re 
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obligated to send the financials by virtue of the Operating Agreement.  Like it or not, Tom is still a 

partner and has every right to be told about pending contracts etc. I just don’t see the point in fanning 

the flames by denying information.”  Gilbert replied: “With all due respect, you have a hell of a lot of 

nerve talking about ‘fanning the flames.  Mr. Morgan has been deemed a hostile partner by the 

managing partners… On several occasions he has made totally unfounded charges and accusations 

about Stuart Fred and me stealing money from the LLC.  In the past few months, he has hired an 

investigator to review the books and records of the LLC without a shred of evidence of any 

wrongdoing…”. Exhibit 28.   

In response to Morgan’s continued insistence on receiving basic financial information about 

the Company, and his retention of Randal Harris to review the Company’s records, Fred wrote his 

Co-Managing Member, Neal Baker, and his partner in Bomasada, John Gilbert, on May 5, 2011, at 

6:10pm: “F**k the ankle biting midget.  Don’t telegraph what we are going to do.  Wait till we r ready 

till we r ready to disburse then send out with no notice.  Let's talk on the phone because maybe we 

might have partnership expenses first.” At 11:48pm that evening Baker replied to Fred’s email: “ok 

these are being deleted. nb.” Exhibit 29 (emphasis added).   

Morgan’s Concerns in 2007-2008 Leading to Dispute with Managing Members.  
 

The Defendant in their brief make much of Morgan’s frustrated and at time profane emails to 

Stuart and Gilbert in the summer of 2008 as evidence that Morgan knew or should have known at 

that point that he had a claim, triggering the statute of limitations at that point.  A review of the 

correspondence in context, though, coupled with the exchanges already reviewed above where the 

Managing Members conspired to deny Morgan the most basic financial information show that Morgan 

was frustrated about what he saw as a looming market debacle and no sense of urgency to sell the 

units from the Managing Members.  That, and not suspicions that Bomasada was diverting millions 
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to its own benefit through their structuring of the project, was what led to the heated email exchanges 

in 2008.  

In April of 2007, Morgan, who lived in Miami where the housing bubble started, was seeing 

cracks in the condo market there, with buyers starting to back out of their contracts.  Morgan became 

worried that the condo market in Charleston would follow suit, and that buyers at the Bee Street Lofts 

would start to back out of their contracts as well.  Morgan suggested that the Managers get aggressive 

and drop prices to sell the project as quickly as possible before the market completely collapsed. 

On April 25, 2007, Morgan wrote the following email to the members: “It is my opinion that 

we should immediately get more aggressive on price reductions or incentives during the prime selling 

season which is now.  The remaining unsold units are the most unfavorable in the building and will 

be the hardest to sell.  The project is projected to be completed in September and it would be nice to 

have all the units sold at that time.”    Exhibit 30.  

Neal Baker replied, “I don’t agree at all with your position… Charleston is a totally different 

market and I’m willing to take a chance that things aren’t that bad here.”  Gilbert piled on:  “It is 

apparent by your email and recent discussions with me that you are not comfortable being a partner 

in this deal. If you would like to get out right now, I know Stuart and I would be more than willing to 

assume your liability with Amegy bank. Please let me know if that is your preference and I’ll make 

arrangements with the bank.  Stuart Fred joined in:  “tommy i just got both your and Neal’s email…i 

concur with Neal…although i have not been in communication with you I have been aware of your 

position for some time….frankly you should not be in this deal….you don’t understand real estate 

like you do oil and gas…that’s where your time and money should be positioned….leave the real estate 

to others who do it daily and either be a passive investor or respectively get out.” Exhibit 30.   
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After a response from Morgan, Fred replied: “In closing, I now consider you a hostile partner 

and will be taking all necessary actions afforded me as the managing member of the LLC to protect 

the LLC until this transfer has taken effect.” Exhibit 30.   

After Defendant Fred deemed Morgan a “hostile partner,” Morgan told Fred to contact him 

through his regular transactional attorney in Miami, Joel Goldman.  Goldman and John Hagerty 

corresponded back and forth in 2007 about what records were available and were being produced to 

Members under the Operating Agreement with Hagerty explaining the lack of monthly reports as 

required by Section 6.01 of the Operating Agreement by stating: “I have been told at this time that 

there are no operating budgets as the project is still under construction.” Exhibits 31, 32.    

After that time, Gilbert started providing Morgan and the other Members sporadic reports 

regarding sales activity; however, he did not provide monthly financial reports of the Project’s 

performance in relationship to the budget as required in the Agreements.  Morgan did obtain a copy 

of the final draw request, Draw 33. Exhibit 33.    On it, Morgan confirmed the line item that showed 

Construction Travel Expense at $481,250. 

On May 2, 2008, John Gilbert emailed to the Members a December 31, 2007, balance sheet 

and 2007 Schedule of Costs for 150 Bee Street.  Exhibit 34.  

Morgan was confused.  He didn’t understand how the line item 6350 “Travel” showed that $0 

had been booked to travel expense for the entire year of 2007, when the draws sent to Amegy Bank 

that Baker possessed showed a total of $481,250 for Construction Travel Expense.  Morgan could not 

get responses to his requests for additional information and kept getting delayed and put off. Exhibit 

35.  

At this point Morgan did not know that Defendants were charging hourly rates as high as 

$2000/hr. for their private jet travel to the Company in addition to fuel costs, and in addition they 

charged through their construction company BIG II a substantial portion of $25,000 per month to 

REC 0736



 19 

lease their airplane and include it in the construction costs in an amount of $481,250 for construction 

travel expenses. Exhibit 12, page 11, line 5-page 12, line 25; page 16, line 12-page 18, line 22. All 

of this was contained in the BIG II files, not available to Morgan and the other partners, and the travel 

charges themselves distributed through various lines items on the Draw Request and in the Company’s 

financial reports. Through discovery in this case, it was revealed that Defendants charged the 

Company $1,088,779 for travel expenses. Exhibit 14, exhibit 5 and Exhibit 33.  

When asked in depositions in this proceeding to determine these charges from the Company’s 

records, including the draw requests to the lender, neither Fred, Exhibit 15.1, page 380, line 10-383, 

line 7, or the bookkeeper, Ms. Ved, Exhibit 11, page 128, line 11-page 130, line 5, could do it.  

Clearly, Morgan, without the benefit of the discovery in this case or hindsight, could not discern the 

the misapplication of funds to safaris, junkets, and vacations from the draw requests in 2008. 

Morgan asked his CPA in Denver, Rich Merg, to investigate.  That correspondence is outlined 

above.   

Morgan waited over almost two months for a reply from either John Gilbert or Bill Shields 

regarding the accounting questions, wanting to find out about the $481,250 in travel expense charged 

to the Company. Morgan also tried to call the sales team in Charleston at the Project to find out how 

sales of the units were going.  Gilbert’s update letters to the Members were always rosy and projected 

optimistic sales.  Morgan was friendly with the sales staff, and they had told Morgan that sales had 

slowed and that the overall market in Charleston seemed to be slowing dramatically. 

Now the sales staff stopped taking Morgan’s calls and would not return his messages.  Morgan 

found out that the sales staff was told they were no longer allowed to speak to Morgan.  After being 

deemed a hostile Partner by Fred, Morgan realized he was being cut out of all reliable information 

about the Project, and the Managing Members refused to answer questions.  
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Morgan had several million dollars invested and had personally guaranteed a significant portion 

of the $30,000,000+ construction loan.   Sales were slowing dramatically at the Project and any profits 

to be made were evaporating.  Morgan could not get the Managing Members to pay attention, to lower 

prices and get rid of units. Exhibit 2, page 129, lines 3-24.  Interest on the construction loan was 

adding up and funds were vanishing.  Exhibit 2, page 146, line 5- page 149, line 5. Tempers did 

reach the boiling point in the summer of 2008, and Morgan did send the email featured by Defendants 

in their brief.  Even though Morgan stated he would sue, though, he had no basis to believe he had a 

cause of action or claim.   Rather, he was frustrated and angry that the project was going nowhere 

while a real estate collapse was happening in real time, and he was personally exposed with seemingly 

no ability to affect the outcome.  Exhibit 2, page 152, line 4- page 155, line 6.  

Removal of Baker and Denial of Manager Role to Morgan 

Though the Operating Agreement clearly stated that Morgan would serve as Managing 

Member if Baker chose not to or was unable to serve, Fred and Gilbert were so intent on hiding the 

financial activity of the Project from Morgan that they conspired to violate the Operating Agreement 

and deny Morgan the ability to serve as Managing Member, knowing he would then have access to 

the financial records and decision-making of the Company.  This Bomasada could not allow.   

In January 2011, Baker wanted to resign as a Managing Member due to poor 

health.  Defendant Fred knew that if Baker resigned Morgan would automatically become a Managing 

Member.   Fred and Gilbert flew to Charleston to meet with John Hagerty, the Company attorney. 

They were trying to figure out a way to circumvent the terms of paragraph 6.01 of the Operating 

Agreement which automatically named Morgan as a managing member upon the resignation of Baker.  

Exhibit 36.  

Hagerty responded by restating the language of Operating Agreement Paragraphs, 6.01, 14.01, 

and 14.07, and explained that if Baker resigns, Morgan automatically became a Managing Member. 
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Exhibit 36.   Despite that advice from Hagerty that they could not legally circumvent those provisions, 

Fred and Gilbert asked Hagerty to prepare the documents to do just that. Hagerty sent Defendants 

an email attaching the draft resolution to install Stuart Fred as the sole Managing Member in violation 

of the Operating Agreement but stating that he had not given advice regarding paragraph 6.01, or any 

other Company issues, despite the meeting just held in Hagerty’s office discussing this very topic. 

Exhibit 37.  Fred, Gilbert, and Baker all illegally signed the resolution attempting to cut Morgan out 

from becoming a Managing Member.   Exhibit 38.   

Morgan and the other Member, Pearlstine, were not told about the secret resolution, and they 

were not provided copies of the resolution as required by the Operating Agreement.   

ARGUMENT  

1. Morgan did not know and could not reasonably have known that he or the Company 
had a claim based on what the Defendants actively and intentionally hid from him.  

 
Assuming for purposes of this argument that the three-year statute of limitations applies to all 

causes of action pled in this case, S.C. Code Ann. § 15-3-535 (2005), the discovery rule would apply. 

See, Moore v. Benson, 390 S.C. 153, 165, 700 S.E.2d 273, 279 (Ct. App. 2010) (applying 

the discovery rule to causes of action arising under section 15-3-530(5)), citing Rumpf v. Massachusetts 

Mut. Life Ins. Co., 357 S.C. 386, 394, 593 S.E.2d 183, 187 (Ct. App. 2004) (stating "[i]n determining 

when a cause of action arose under section 15-3-530, we apply the 'discovery rule'").  

According to the discovery rule, the statute of limitations begins to run when a person could or 

should have known, through the exercise of reasonable diligence, that a cause of action might 

exist. Moore, 700 S.E.2d at 279, citing Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485, 517 S.E.2d 235, 

239 (Ct. App. 1999).  

The date on which discovery of the cause of action should have been made is an objective 

question. Id., citing Joubert v. S.C. Dep't of Soc. Servs., 341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct. App. 

2000).   “In other words, whether the particular plaintiff actually knew he had a claim is not the test. 
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Rather, courts must decide whether the circumstances of the case would put a person of common 

knowledge and experience on notice that some right of his has been invaded, or that some claim 

against another party might exist.” Id., citing Young v. South Carolina Department of Corrections, 333 S.C. 

714, 719, 511 S.E. 2d 413, 416 (Ct. App. 1999).  

Here, based on the information that was available to Morgan, he could not have known he had a 

claim on behalf of the Company or on his own behalf for the kinds of misspending that were taking 

place behind the scenes by Fred and Gilbert using their development company, Bomasada, and their 

construction company, BIG II.   

The Members were not getting monthly financial reports showing actual expenses versus the 

budget as contemplated by the Operating Agreement; they were simply not being prepared.  The 

construction draws that were being submitted by Gilbert to obtain the loan draws from Amegy Bank 

only went to Baker, as the only non-Bomasada Managing Member, and Baker was clearly aligned with 

Fred and Gilbert.  Further, it is unclear how many of the details of the BIG II financial allocations 

and expenditures Baker knew.  It was clear Baker trusted Fred and attempted to reassure Morgan 

when Morgan had questions about the line items for travel and overhead on the construction draws.  

Based on one question that Morgan posed, Baker, after consulting with Fred, told Morgan that the 

travel figure on the draw was for transporting materials, equipment, and men to the project in 

Charleston. Exhibit 2, page 138, line 19-page 140, line 1.   There was no way for Morgan to know 

that overhead and travel line items were also camouflaging entries for safaris, fishing and golf junkets 

and vacations. Or that Bomasada was paying its overhead completely on the back of the several 

projects they had underway at any time or that Fred’s plane was being leased to BIG II and that the 

cost of the lease was being borne by however many projects were underway, including 150 Bee Street. 

All these entries and the backup for them were on the books of BIG II and in their back up files and 

those files were off limits to Morgan (and other non-Bomasada Members).  The 150 Bee Street 
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financial reports, to the extent they were prepared, and the construction draws were carefully prepared 

by Gilbert not to reveal what was specifically being spent for personal travel and how much profit was 

being made in BIG II.  Morgan had no reason to know any of this, or to know that he or the Company 

had a claim for any of these expenditures by Bomasada/BIG II.  

 Morgan was certainly frustrated in the summer of 2008 that the sales and marketing efforts 

were lagging when a real estate collapse was imminent, he was seeing no sense of urgency by 

management, and he was completely shut out from getting any information about sales or 

expenditures by the Company.  That frustration and the rude treatment he was receiving by Fred, 

Gilbert, and his own brother-in-law, led to his lashing out and saying, as people do when they are 

angry, “I am going to sue…” but Morgan had no reason to know that he had a basis for any suit or 

claim and under the discovery rule, a person of common knowledge and experience could not have 

been on notice given the information that was available to him that some right of his has been invaded. 

Exhibit 2, page 152, line 4- page 155, line 6.  

It was not until Morgan was finally forced by the Managing Members to go at his own expense to 

Bomasada’s corporate headquarters in Houston through an investigator that he hired, Randall Harris, 

that he learned sufficient information to put him on notice that he had a claim, in January 2011. 

Exhibit 13.  It was then that Morgan’s claim arose, and the filing date of this action, in January 2012, 

was one year later, well within the three-year statute of limitations for these claims.   

 
2. Defendants are equitably estopped from claiming that the statute of limitations was 

triggered in 2008 based on the Defendants’ false and misleading answers to his 
inquiries and their conduct in hiding information from Morgan that he was entitled 
as a Member to see.  

 
Even if the panel were to determine that the date the statute of limitations was triggered was more 

than three years before the date of the filing of the action, the Defendants by their actions should be 

estopped from raising the defense.  
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“In South Carolina, 
 
[a] defendant will be estopped to assert the statute of limitations in bar of a plaintiff's claim 
when the delay that otherwise would give operation to the statute has been induced by the 
defendant's conduct. 
 
The doctrine is, of course, most clearly applicable where the aggrieved party's delay in bringing 
suit was caused by his opponent's intentional misrepresentation; but deceit is not an essential 
element of estoppel. It is sufficient that the aggrieved party reasonably relied on the words and 
conduct of the person to be estopped in allowing the limitations period to expire. 
 
The conduct may involve either inducing the plaintiff to believe that an amicable adjustment 
of the claim will be made without suit or inducing the plaintiff in some other way to forbear 
exercising his right to sue. Some courts hold that repairs by a defendant may toll the statute of 
limitations. One's assurances to an injured party that defects can be corrected coupled with 
his attempts to correct them is conduct that may lead the injured party to reasonably believe 
that it will receive satisfaction without resort to litigation. (Emphasis added).  

 
Magnolia N. Prop. Owners' Ass'n v. Heritage Cmtys., Inc., 397 S.C. 348, 372-73, 725 S.E.2d 112, 125-26 
(Ct. App. 2012), citing Dillon Cnty. Sch. Dist. No. Two v. Lewis Sheet Metal Works, Inc., 286 S.C. 207, 
218-19, 332 S.E.2d 555, 561 (Ct. App. 1985), overruled on other grounds, Atlas Food Sys. & Servs., 
Inc. v. Crane Nat'l Vendors Div. of Unidynamics Corp., 319 S.C. 556, 462 S.E.2d 858 (1995) (citations and 
quotation marks omitted). 
 

The question of whether a defendant's conduct lulled a plaintiff into a false sense of security 

and thereby prevented the plaintiff from filing suit within the statutory period is ordinarily one of 

fact for a jury to determine.  Dillon Cty. Sch. Dist., 332 S.E.2d at 561, citing Lovell v. C.A. Timbes, Inc., 

263 S.C. 384, 210 S.E.2d 610 (1974). 

In the Magnolia N. Prop. Owners' Ass'n case, the property owners association had sued the 

developer for construction defects.  The court upheld the use of equitable estoppel against the 

developer’s attempted use of the statute of limitations as a defense.  The court pointed out that until 

the turnover, the developer assured the unit owners the construction defects would be repaired, and, 

as a result, the owners were justified in relying on those assurances. At the time these representations 

were made, a reasonable owner could have believed that it would be counterproductive to file 

suit before giving the developer the opportunity to honor the representations, especially given the 

developer's efforts to make some repairs. The Court of Appeals affirmed the trial court’s holding that 
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the developer was equitably estopped from asserting the statute of limitations as a defense. Magnolia 

N. Prop. Owners' Ass'n, 725 S.E.2d at 125-26.  

 Here, Morgan’s delay in filing earlier than he did was clearly the result of the Defendant’s 

conduct.  Fred and Gilbert’s active and aggressive efforts to hide the true financial records of the 

Project from Morgan are set out in detail above and throughout the internal email uncovered in 

discovery.  The Defendants delayed, obfuscated, and stonewalled Morgan and his professionals’ 

efforts to get basic financial data to which he as Member was entitled under the Operating Agreement 

and state law.  The Defendants told Morgan, when he asked, that the travel figures he saw and 

questioned were for delivering materials, equipment, and personnel to the job site, when in fact they 

were funding the personal travel of Fred, Gilbert, and their friends, and funding personal vacations 

and trips around the world.  Finally, when it became apparent that Morgan might become a Managing 

Member and become privy to this information, they conspired against the advice of Company counsel 

(but with his assistance) to violate the Operating Agreement to have Fred serve as the sole Managing 

Member. 

 Clearly, at this point, there is at least a question of fact supporting the use of equitable estoppel 

against the defense of statute of limitations raised by the Defendants.  

3. The statute of limitations in this case is equitably tolled based on the Defendants’ 
wrongful acts, including their conduct in hiding financial information from Morgan 
that he was entitled to see and in conspiring to deny him the Managing Member role 
in violation of the terms of the Operating Agreement.  

 
South Carolina law also provides for tolling of the applicable limitations period under various 

circumstances under the court’s equitable power to do justice and avoid unfair and unduly harsh 

results.  The court in Hooper v. Ebenezer Senior Servs. & Rehab. Ctr., 386 S.C. 108, 115-17, 687 S.E.2d 29, 

32-33 (2009) explored the law generally in this area and listed a number of circumstances in which 

courts in various jurisdictions had invoked the doctrine of equitable tolling, including one,  Kaplan v. 

Morgan Stanley & Co., 987 A.2d 258, 2009 VT 78 (Vt. 2009) (2009 WL 2401952)  which held "Equitable 
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tolling applies either where the defendant is shown to have actively misled or prevented the plaintiff 

in some extraordinary way from discovering the facts essential to the filing of a timely lawsuit, or 

where the plaintiff has timely raised the same claim in the wrong forum." (citing Beecher v. Stratton 

Corp., 170 Vt. 137, 743 A.2d 1093, 1098 (Vt. 1999)); cf. Machules v. Dep't of Admin., 523 So. 2d 1132, 

1134 (Fla. 1988) (stating the doctrine of equitable tolling, unlike equitable estoppel, does not require 

deception or misrepresentation by the defendant; rather, it serves to ameliorate the harsh results that 

sometimes flow from a strict, literalistic application of administrative time limits). 

The Hooper court then went on to say: “In our view, the situations described above do not 

constitute an exclusive list of circumstances that justify the application of equitable tolling. ‘The 

equitable power of a court is not bound by cast-iron rules but exists to do fairness and is flexible and 

adaptable to particular exigencies so that relief will be granted when, in view of all the circumstances, 

to deny it would permit one party to suffer a gross wrong at the hands of the other.’ Hausman v. 

Hausman, 199 S.W.3d 38, 42 (Tex. App. 2006). Equitable tolling may be applied where it is justified 

under all the circumstances. We agree, however, that equitable tolling is a doctrine that should be used 

sparingly and only when the interests of justice compel its use.”  Hooper, 687 S.E.2d at 32-33.  

The Magnolia N. Prop. Owners’ Ass’n opinion cited earlier states: “Equitable tolling is judicially 

created; it stems from the judiciary's inherent power to formulate rules of procedure where justice 

demands it. Where a statute sets a limitation period for action, courts have invoked 

the equitable tolling doctrine to suspend or extend the statutory period to ensure fundamental 

practicality and fairness.” Magnolia N. Prop. Owners' Ass'n, 725 S.E.2d at 125.  In that case, the court 

found that equitable tolling was also appropriate, in addition to equitable estoppel, because the POA 

board consisted of developer’s officers until the date of "turnover," September 9, 2002, and the court 

found it “unpersuasive” that an organization the developer controlled would have initiated an action 

against itself during this period. Further, after the property owners gained control over the POA, they 
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exercised due diligence by filing this action on May 28, 2003, approximately eight months after 

assuming control. Id.  

Likewise, in Orlando Residence, Ltd. v. Hilton Head Hotel Investors, the court invoked equitable 

tolling to pause the statute of limitations for the period the defendant controlled the confession of 

judgment that was entered by the plaintiff. 2013 U.S. Dist. LEXIS 36087, 2013 WL 1103027, at *12 

(D.S.C. Mar. 15, 2013), aff'd sub nom. Orlando Residence, Ltd. v. Nelson, 565 F. App'x 212 (4th Cir. 

2014). The court found the facts to be like Magnolia North, and that because the defendant's control of 

the confession of judgment prevented the plaintiff from suing, in that case for 18 years, applying 

equitable tolling was appropriate, even for a period of that long duration. Id.  

In Hooper, the Supreme Court of South Carolina tolled the statute of limitations for a plaintiff 

who was unable to serve the defendant until limitations had run, due in large part to the defendant's 

failure to properly list its registered agent for service with the Secretary of State. Id. at 33-34. The court 

held that "public policy and the interests of justice" warranted equitable tolling. Hooper, 687 S.E.2d at 

34. 

 Here, there is more than enough basis for the panel to find that public policy and the interest 

of justice warrant equitably tolling the statute of limitations to avoid barring Morgan’s claim. As 

detailed earlier in this memorandum, the Managing Members maintained a prolonged and active 

campaign to prevent Morgan from seeing even the most basic financial information.  They misled him 

about what line items in the documents he did see meant, they belittled and scolded him for asking 

questions and requesting information, they schemed behind his back to use the Company’s own 

lawyers to threaten him and discourage him from continuing to seek information and conspired to 

deny him the management position to which he was entitled under the Operating Agreement, all in 

service of the Defendants’ aim to run the Project the way they had envisioned, under their control, 

and for their own gain, at the expense of their partner Members.   
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CONCLUSION 

 
 The questions of when the statute of limitations was triggered under the discovery rule and 

the use of equitable estoppel and equitable tolling are all questions of fact to be determined at trial, or 

in this case, at the arbitration hearing.  Certainly, more than a “scintilla” of evidence exists to support 

Morgan’s arguments and the panel should deny the Defendant’s motion for summary judgment based 

on the statute of limitations.   

Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
      Facsimile: 843-478-7595  

mike@mikeroselawfirm.com   
May 31, 2022 
Charleston, SC  
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S PREHEARING BRIEF  
 
 
 

 
  

The Plaintiff Thomas H. Morgan (“Morgan” or “Plaintiff”), through his undersigned counsel, 

submits this Prehearing Brief according to the Third Amended Scheduling Order, dated April 29, 

2022, in this arbitration matter.  

INTRODUCTION 

The Bomasada entities and their principals, Stuart Fred and John Gilbert, improperly funded 

their business operations and other personal entertainment and living expenses from the operating 

funds of 150 Bee Street, LLC (“LLC,” “Company,” or “Owner”),1 and surreptitiously siphoned 

millions in profit from the Project through their wholly owned entity, Bomasada Group, Inc. 

(“Bomasada”), and their captive general contractor, Bomasada Investment Group II (“BIG II”), 

without the knowledge of the other Members in the Company and hidden from those Members until 

 
1 A company that developed, built, and sold a condominium project (“Project’) in Charleston South Carolina located at 
150 Bee Street.  
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years into this litigation. Fred and Gilbert did this through having themselves named as one of two 

Managing Members of the Owner LLC, having Bomasada chosen as Developer for the Project, and 

having BIG II hired as General Contractor, even though BIG II was unlicensed in South Carolina and 

required the involvement of an actual licensed general contractor, Hightower Construction, to do the 

work.  

Though there was no need for BIG II to serve as general contractor, as Hightower did most 

of the actual construction, Fred and Gilbert set up BIG II as the general contractor to be able to run 

the books of the Project beyond the scrutiny of the construction lender and their Company partners, 

and ultimately to pay themselves over $1,000,000 in travel expenses, millions more in overhead 

reimbursements, and millions in "profit" far beyond the $750,000 development fee and 1% cost-plus 

figure that their contracts with the Company allowed.  This was all done with the cooperation of the 

other Managing Partner, Neal Baker, who may not have known about these overcharges but enjoyed 

using the Company’s money to fund golf and vacation excursions with his friend, Stuart Fred, all 

without the knowledge of the other Members, Pearlstine and Morgan.  

Though Morgan was increasingly frustrated by the lack of answers to his questions about the 

overhead and travel expense line items he did not understand and the slow pace of sales activity in 

light of a looming real estate collapse he was watching happen in real time in Miami, the actions of 

Fred and Gilbert in refusing to provide monthly reports of actual expenses versus the Budget or any 

meaningful financial reporting hid the true financial activity of the enterprise from the other Members, 

including Morgan.  Further, using BIG II as the general contractor allowed Fred and Gilbert to have 

a separate set of books that the construction lender and the Company Members were never allowed 

to see that provided for payments of operating expenses unrelated to the Project as well as millions 

"profit"' to BIG II, completely "off the books"' of the Company.  
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FACTUAL BACKGROUND 

Bomasada is a Houston-based privately held multifamily real estate development and 

contracting firm owned by Stuart Fred (“Fred”) and John Gilbert (“Gilbert”).  BIG II is Bomasada’s 

construction entity and is wholly owned by Fred and Gilbert.  BIG II has never been licensed as a 

general contractor in South Carolina.        

On March 4, 2005, Plaintiff Thomas H. Morgan (“Morgan”) signed the “Second Amended 

and Restated Limited Liability Company Agreement of 150 Bee Street, LLC (“Operating Agreement”) 

as one of four Members of the Company, the other three being Neal I. Baker, Edwin S. Pearlstine, Jr., 

and Bella Vista Partnership (“Bella Vista”).  Bella Vista is a Texas General Partnership whose partners 

are Fred and Gilbert. 

The stated purpose of the Project was the development of “the for sale horizontal property 

regime… on the real property located near the intersection of Lockwood Drive and Bee Street in 

Charleston, South Carolina.” Section 6.01 of the Operating Agreement named the initial Managing 

Members of the Company to be Fred (as a representative of Bella Vista Partnership) and Neal Baker, 

Morgan’s brother-in-law.  This section also provided that one of the representatives of Bella Vista 

would always be a Managing Member.  Section 6.01 also stated that “at all times while either Neal 

Baker or Tom Morgan is a Member, Neal Baker shall be one of the Managing Members (or in the 

event of his death or disability, Tom Morgan shall serve in such capacity).”     

The Company entered two separate contracts for the development and construction of the 

Project with Bomasada and BIG II.  The Company executed a Development Agreement with 

Bomasada pursuant to which Bomasada was to act as “Developer” for a fee of $750,000. Section 1.2 

of the Development Agreement specified that Bomasada’s duties were among, other things: “(iv) 

selecting and engaging Bomasada Investment Group II, LLC ("Contractor") as the contractor for a 

fee of one per cent (1%) of the general contracting costs of the Project pursuant to the terms of an 
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AIA Cost Plus contract ("Construction Contract"), (v) entering into a Cost Plus contract with 

Hightower Construction Co., Inc. ("Hightower") as a subcontractor for construction of improvements 

on the Property, (vi) supervising the construction work during all phases of construction; and (vii) 

otherwise assisting in all aspects of the Project.”   

The Company was supposed to have entered an AIA Cost Plus Contract with BIG II pursuant 

to which BIG II was to act as “Contractor” for a fee of one percent (1%) of the general contracting 

costs of the Project.  Though the Development Agreement provided that the Developer would engage 

BIG II on a cost-plus 1% basis, the contract that Fred and Gilbert executed on behalf of the Company 

with BIG II was a “Stipulated Sum” contract for the sum of $25,000,000. On that AIA Standard Form 

Stipulated Sum agreement dated February 10, 2005., Mr. Gilbert signed for the “Owner” 150 Bee 

Street, LLC as Member, though he was neither a Member nor a Managing Member, and Mr. Fred 

signed for BIG II. This was weeks before either the Operating Agreement or the Development 

Agreement were executed by the Members of the Company and was entered without their knowledge 

or consent.  

Strangely, Bomasada also entered an AIA A111 Standard Form General Contractor’s 

agreement, naming BIG II as Owner and Hightower named as Contractor, leading to inconsistent 

positions being taken by Bomasada as recently as the Defendants’ Answer to Second Amended 

Complaint and Counterclaims, paragraphs 9 and 77, where “the Defendants admit that BIG II signed 

an AlA Contract with 150 Bee Street. LLC to act as a general contractor for the project but in 

explanation, would allege and assert that at all times alleged in the Complaint, the parties hereto 

understood that this was an accommodation for a bank loan and that the correct and true general 

contractor was Hightower, which Hightower to its detriment admitted in the construction case 

referred to in this Complaint.” (Emphasis added).  
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FACTUAL ISSUES IN DISPUTE 

1. Bomasada reimbursed itself in amounts that far exceeded the overhead figure in the 
Budget, and many of those reimbursements were not reasonable or related to the Project 
and were outside the scope of the Development Agreement.  

 
Bomasada was the owner’s representative, or Developer, under the Development Agreement.  It 

was to be compensated for that arrangement with the generous payment of $750,000 as a Developer’s 

Fee and to be reimbursed reasonable expenses incurred in connection with doing its work on the 

Project.  Bomasada had a line item in the Budget attached as Exhibit B to the Operating Agreement 

(“Budget”) that was supposed to account for all the reimbursable expenses payable to Bomasada in 

the course of its work. That was the “’Developer Overhead” line item in the amount of $304,000.  

Bomasada exceed that budget line item without obtaining Member consent as required by the 

Operating Agreement and Development Agreement.  Bomasada was also reimbursed substantial 

amounts for its overhead expenses at its Houston headquarters through BIG II, over and above the 

$150,000 amount budgeted as part of the hard costs on the BIG II construction draw, again without 

any knowledge or approval of the Members of the Company.  On later inspection during this litigation, 

the Elliott Davis accounting firm who reviewed the construction documents and Morgan’s expert 

witness, Ronald Burkett, CPA, concluded that many of the payments to Bomasada could not be 

verified because there is no back up for the payment.   

Consequently, Bomasada paid itself substantially more than the amount of the Developer Fee of 

$750,000 provided in the Budget and the Development Agreement and reimbursements allowed under 

the Development Agreement.      

 
2. Bomasada’s additional reimbursement payments by BIG II were known or approved by 

the Company, far exceeded the amounts that were stated in the Budget, were not 
reasonable or related to the Project, and were outside the scope of the Development 
Agreement and the construction agreement with BIG II.  
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Fred and Gilbert throughout the construction process and through much of the litigation process 

refused to provide those portions of the Project construction files that showed payments to BIG II 

beyond the construction loan draws submitted to the construction lender, Amegy Bank. Fred and 

Gilbert never showed the Members BIG II tax returns, claiming they had been shredded or lost 

(though they did have all the Company and Bomasada returns). Further, Fred and Gilbert refused to 

show the portions of audit reports produced by an outside accounting firm for which the Company 

paid, at least in part.  

As a result, the Members never saw BIG II’s payments to third party contractors or to Fred and 

Gilbert, Bomasada, Lauralis Management (Fred’s wholly owned company that owned and leased back 

his private plane to the Company without its knowledge) (“Lauralis”) and other Bomasada-related 

entities throughout the Project.  These payments were never shown to Morgan prior to the litigation, 

were not provided to Morgan’s forensic investigator, Mr. Harris, when he went to Houston to review 

the construction records and were not revealed to the Members of the Company until Elliott Davis 

conducted a financial investigation of the construction records as part of this arbitration process in 

2013-2014.   

Having had a chance to review those records for the first time, Elliott Davis concluded that BIG 

II paid expenses that were not actual costs of the Project and that millions of dollars of expenditures 

had no documentary evidence and could not be supported.  This included substantial amounts paid 

to Bomasada beyond what the Budget and the Development Agreement allowed and what the 

Members of the Company knew about.  The Burkett firm has likewise reviewed this material and will 

testify concerning the amounts of the Company’s money that was paid to the Bomasada entities or 

their owners during the Project through 2007 and continuing until the commencement of the litigation 

in 2012 for which there is no evidentiary support or backup.   
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Details from the QuickBooks records show that a total of $607,529 was booked to travel 

expenses within the Company books and records. In addition, $481,250 was charged through BIG II 

under the line item Construction Travel Expense. Defendants have never produced one backup 

invoice for the $481,250 charged through BIG II.  Through discovery in this case, we have been 

able to determine that the total amount charged to the Project for travel expenses was approximately 

$1,088,779, well beyond any budgeted amount for travel and any amount approved by or known to 

the Members of the Company.   

When Morgan was finally able to send an investigator to the Houston corporate office of 

Bomasada to review 150 Bee Street, LLC (not BIG II) records, Morgan for the first time learned 

that much of the travel charged to the Company was for expensive golf vacations that Fred, Baker, 

and Gilbert took to Pebble Beach and Arizona, vacations to Cabo San Lucas, fishing vacations to 

Cancun, a trip to Las Vegas, and an African safari (and taxidermy for the trophies gathered there). 

They also included a home theater system at Fred’s home in Scottsdale.  These were obviously not 

for Project business and were not revealed to or approved by the Members.  Fred’s defense of them 

is that he and Baker, the Managing Partners, had the right to decide between themselves to charge 

the Company for these expenses, and did so.   

3. BIG II paid itself from construction draws in amounts far beyond the actual costs of the 
Project allowed by its contract by not only paying for costs that were not reasonable or 
were unrelated to the Project, but also by collecting millions in profit, well beyond the 
1% allowed by the contract.    

 
BIG II's agreement with the Company was that it would be paid actual costs plus 1% (despite the 

erroneous language of the February 10, 2022, signed contract).2 BIG II has never provided backup 

for millions of dollars in expenses it paid itself through the Amegy Bank construction draws.  BIG II 

was paid far more than its actual costs related to this Project and a 1% fee. Based on the difference 

 
2 Bomasada's failure to ensure that BIG II executed a cost plus contract and then performed under it is an additional 
breach of the Development Agreement with 150 Bee Street. 
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between the amount BIG II was paid through the construction draws and the amounts it disbursed, 

it appears, in the view of Bomasada and BIG II’s bookkeeper, Jyotsna Ved, that BIG II took millions 

in profit beyond the 1% fee provided in the Construction Contract.   

According to the Elliott Davis Report Schedule 7, Defendants provided backup invoices for 

BIG II’s subcontractors and trades that added up to only $5,053,251.48.  Elliott Davis estimated BIG 

II’s 1% contract fee to be $285,063.92, leaving a difference of $2,743,636.35 in missing 

invoices.  According to Elliott Davis, Defendants did not produce backup invoices in an amount 

totaling $2,743,636.35 as part of the $8,090,672.77 they claimed to have spent constructing the Project, 

beyond the “hard costs” paid to Hightower.  

Ms. Ved, in her deposition, said that she kept BIG IIs’ actual bookkeeping records for the 

construction project showing amounts paid out by BIG II from the construction draws and provided 

numbers to Gilbert monthly who then used those numbers to prepare the construction draws based 

on the line-item budget on the draw form.3  Back up was not provided with the construction draws 

and neither the Lender nor the Members saw the BIG II records “’behind”’ the construction draws.  

In fact, when Morgan attempted to see the BIG II records, Bomasada denied him access, saying they 

were not related to the Company, and even when his investigator, Randall Harris, traveled to Houston 

to review the documents in 2010-2011 he was denied access to the BIG II records.  Without seeing 

the BIG II records and back up, however, there was no way to see how the Company’s money was 

spent on the Project, specifically who was paid, or how much.  

During the arbitration discovery process, however, based on the BIG II records that were 

produced, at least some of the questions about where the money went could finally be answered.  

Specifically, when questioned about the difference between the amount paid to BIG II from draws 

and the amount paid out to all vendors, Ms. Ved identified the net figure as “profit made by BIG II.” 

 
3 Jo Ved Deposition Vol. II transcript page 77, line 6- page 81, line 7 
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4 This “profit made by BIG II” was of course not authorized by any agreement signed by the Company 

with BIG II and was not disclosed to any Member in the Company at any time during the Project. 

This “profit made by BIG II,” together with other expenditures by the Defendants for their own 

benefit through the course of the Project, were the reason for setting up the Project and its books, to 

avoid any Member, Mr. Morgan included, from having any ability to discover them.  

4. The Managing Member, Fred, his agent, Gilbert, and Bomasada as the Developer 
continually failed to abide by the requirements of the Operating Agreement and the 
Development Agreement to inform and obtain approvals by the Members.  
 
Fred, as Managing Member, and his appointed agent, Gilbert, failed to have Member votes and 

obtain majority consent to increase the budget by more than $50,000, or document an action without 

a meeting if that occurred (which it did not). Throughout the construction process, Fred and Gilbert 

acted throughout as if they were the sole members of 150 Bee Street and made decisions and spent 

money without the knowledge or consent of the Members as required by the Operating Agreement 

and the Development Agreement.  

Section 6.01 of the Operating Agreement additionally required that the initial Managing 

Members prepare a budget for the Project, which was attached to the Operating Agreement as Exhibit 

B (the “Budget”), and the Managing Members were also required to track the Project’s performance 

against the Budget and distribute to the Members monthly financial reports of the Project’s 

performance in relation to the Budget.  Though BIG II did provide construction draws to its lenders 

that purported to show a construction budget and amount expended against those budget line items 

during the billing period, monthly reports showing actual expenses against the Budget were never 

prepared by the Company Managing Members for the other Members and even the Amegy Bank 

construction draws were regularly distributed only to the Managing Members.  

 
4 Jo Ved Deposition Vol. II page 63, line 13- page 64, line 9.    
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The Operating Agreement also required Members to disclose and get approval to do business 

with Affiliated Companies of Members.  The Company paid substantial amounts to Fred’s wholly 

owned company, Lauralis Management to lease and fund the operation of Fred’s private jet, but no 

such disclosure or approval was ever sought or given by the Members.  

5. Fred and Gilbert’s pattern of not providing information to the Members was an 
intentional practice to hide these unauthorized payments to themselves and the 
Bomasada entities from the Company’s Members.  

 
The pattern of not providing monthly budget versus actual reports to members as required by the 

Operating Agreement, increasing the budget without prior knowledge of or vote of Members, not 

providing backup for construction expenses by BIG I or BIG II, and refusing information to Morgan 

when he insisted on it was an intentional scheme of deception and obfuscation intended to hide the 

payment of millions of dollars to Fred and Gilbert-controlled entities, BIG I and BIG II, which was 

not allowed by the Operating Agreement  or the Development Agreement.   

The Defendants failed and refused to provide Morgan full access to Company records.  In fact, 

Fred stated in an email to Gilbert and the other Managing Member, Baker, that “I vote we need to 

shut down communication to him…make him spend money to get info…”  Defendants further claim 

that even though they refused to provide Morgan or his accountants any information or copies of 

accounting records of the Company of which he was a member, much less BIG II, they always offered 

to let Morgan, or his representative come to Houston (Bomasada’s office) to view the books and 

records of the Company and agreed to let him copy any records he wanted if Morgan paid the cost of 

the copies. This is also untrue.  Defendants instructed the Company CPA, William Shields, to write a 

letter to Morgan that Morgan was required to pay a $5,000 retainer in advance before he or his 

representative could travel to the Houston corporate offices of Bomasada where the 150 Bee Street 

records were being held to inspect the documents under the supervision of Shields, Bomasada’s CPA. 

Copies would not be sent or provided.   
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To that end, Defendants engaged Company attorney Hagerty and his law firm, using Company 

funds, to write a letter to the Company CPA Shields in Houston instructing him not to provide 

Morgan’s CPA with Morgan’s requested accounting information, and to keep expenses to a minimum 

in terms of any Members who wish to review the books and records of the Company. 

Even when Defendants finally allowed Morgan’s representative, Randall Harris, to go to 

Bomasada’s corporate headquarters in Houston in 2010, Defendants refused to allow Harris to copy 

any items, or to look at any records of the Project kept by BIG II, which is where the real accounting 

for the construction was being done.  Defendants refused every attempt that Morgan or his 

representatives made to see the BIG II records so he would not be able to see that the actual 

construction records did not match the Company records or the draw requests.  Further, he would 

not be able to see what travel was being done and charged to the Company, much less the personal 

vacations all being paid for by the Company and its Members.   Defendants knew that by refusing to 

let Morgan or his representative see the books and records of BIG II, that would prevent Morgan 

from knowing he had a claim upon which he could bring a lawsuit.  

Despite reimbursing themselves hundreds of thousands of dollars in overhead charges using 

Company funds to pay the salaries of their accountants, accounting software, CPA, receptionist, health 

insurance, bonuses, as well as salaries for themselves, Defendants refused to answer simple and 

specific accounting questions from Morgan’s CPA, Rich Merg, and refused to email the QuickBooks 

backup file.  Defendants knew that there would be no significant financial cost to the Company to 

answer Morgan’s CPA’s questions and email him the QuickBooks file but used the excuse that they 

would not expend Company funds to answer an individual Member’s questions. They did not do so 

because they did not want Morgan to have enough information to do further investigating or to know 

he had a claim.   
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In July 2008, after earlier efforts at obtaining basic financial information, Rich Merg contacted 

Gilbert telling him he had still not received the accounting information from Shields that he had 

requested of him on June 4.   On July 14, 2008, Shields responded to Merg telling him that he had 

never received Merg’s email of June 4, 2008.  In that email, Shields asked Merg to: “please let me know 

what other questions you have at your earliest convenience so I can compile the information and 

forward it to you this week.” The evident strategy at this point, in hindsight, was to slow roll the 

response and hope that Morgan would lose interest and stop asking.  

Merg again asked for the QuickBooks’s file as well as for other accounting information.  On July 

16, 2008, Shields wrote an internal email, not copying Morgan, to Gilbert saying that: “As you will 

note, he [Merg] is still requesting the QuickBooks file. Do you want to authorize us to send him the 

QuickBooks file and if not, how do you want me to respond to the specific request that he referenced 

in his first item?”     

Then on that same day, July 16, 2008, Gilbert wrote an internal email to Fred and Neal Baker as 

follows: “I am forwarding you an email I received from Bill Shields in response to an email he received 

from Tom Morgan’s accountant, Rich Merg. Prior to us doing anything, what was John Hagerty’s 

position on Tommy? Bill seems to think this guy’s email was litigious in nature. If we feel Tommy is 

a hostile partner, I don’t think we should send him anything. Please let me know how you’d like to 

proceed.   

On July 28, 2008, Shields sent Merg an email attaching accounting information that he had already 

earlier sent to Merg, but again without the QuickBooks files and other important information 

requested by Merg. Merg responded to Shields on August 8, 2008, again asking for the QuickBooks 

file and other information.  

The Company attorney wrote a letter upon request of Defendants to the Company CPA telling 

him not to provide Morgan with requested information.  Shields accordingly replied to Morgan’s CPA 

REC 0758



 13 

as follows:  “I reviewed your request for additional information for 150 Bee Street, LLC (“the 

Company”) with Mr. John Gilbert (Managing Member, Bella Vista, LLC – Managing Member, 150 

Bee Street, LLC) today and he, under advice from the Company’s legal counsel, requested that we 

confirm that we have already provided to you all of the documents that are required pursuant to the 

Amended and Restated Limited Liability Company Agreement of 150 Bee Street, LLC as of February 

28, 2003. Further, the Managing General Partners, Neal Baker, and Stuart Fred, additionally advised 

this office that any further requests as to information can be reviewed in the offices of Bomasada 

Group here in Houston at your time and expense under the supervision of my office. A retainer in 

the amount of $5,000 will be required to schedule this review as the Managing General Partners will 

not allocate Company funds to authorize us to respond to the requests of an individual member of 

the Company.”  

On August 19, 2008, Gilbert wrote a secret email to Hagerty, the Company attorney, following up 

an earlier conversation asking him to write a threatening letter to Morgan.  Hagerty turned the matter 

over to Richard Farrier, another attorney at Nelson Mullins.  Gilbert wrote an email to Hagerty 

stressing that the letter to Morgan should be harsh and threatening.     The firm, however, determined 

that such a letter to Morgan was not warranted.  

Over the next two years, Defendants continued to conceal their financial records and again 

provided incomplete and misleading financial statements to both Morgan and Baker.  In 2010, Fred 

instructed Gilbert: “Please allow this email to serve as notice from me and Neal as the co-managing 

general partners that we have decided not to provide T. Morgan any further information due to the 

continued threats of lawsuits etc. leveled against the group and us individually...Accordingly do not 

provide T. Morgan or any of his affiliates or agents any information…”. Gilbert replied: “Thanks. I 

will follow your instructions.”   
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6. The improper payments to Bomasada and BIG II of overhead and other personal costs 
and expenses for vacations and unrelated travel were not oversights or mistakes but were 
intentional and were the reason Fred and Gilbert convinced the Members to name Fred 
as a permanent Managing Member, Bomasada as Developer, and BIG II as general 
contractor.  

 
The Company did not need Bomasada as a Developer, acting essentially as an owner's 

representative. Fred could have accomplished this as a Managing Member. This arrangement was 

manufactured by Fred to siphon off funds beyond the amounts contemplated by the Development 

Agreement without the knowledge of the Members of the Company.  

The Company did not need BIG II as a general contractor. Hightower was licensed in South 

Carolina and did most of the work. Throughout, there has been confusion over who the general 

contractor was, and this confusion was intentionally created by Fred and Gilbert. Fred and Gilbert 

represented to Amegy Bank that BIG II was the general contractor, but they later denied it and said 

that Hightower was, when that was more convenient. Naming BIG II as the general contractor in the 

Development Agreement and in the agreement with Bomasada was the way Fred and Gilbert could 

create a set of books off-limits to Company Members and hide expenditures back to BIG II, to 

Lauralis and a "profit" that far exceeded the 1% provided for in the Construction Agreement.    

The Defendants stated that the purpose of hiring its own in-house contractor (BIG II) was to 

save money for the Company. If that was the purpose, it failed. BIG II overran the budget by 

$6,535,090.35. Fred and Gilbert’s real purpose of hiring their own in-house contractor was so they 

could mark up the construction costs and conceal the charges from the other Members thus pocketing 

the difference themselves, not to save money for the Company. 

The Company paid BIG II $31,535,090.35 to construct the Project, out of which it paid 

Hightower Construction $23,445,419.28 for Hightower’s part. Thus, after deducting the amount BIG 

II paid Hightower, BIG II collected $8,089,672.77 for its portion of the work.  
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All parties understood (despite the Stipulated Sum AIA contract) that the $8,089,672.77 paid 

to BIG II was to be at actual cost with no markup other than the 1% contractor fee.  As part of the 

arbitration, the accounting firm Elliott Davis was hired by the Company to review expenditures 

claimed by Defendants directly on the Company’s books as well as the construction costs incurred by 

BIG II within its books.   

On October 16, 2013, Elliott Davis asked Defendants to provide them with a reconciliation 

of the items showing the amounts paid to its subs and trades, plus its 1% contract fee, that total to the 

$8,090,672,77 difference.  Elliott Davis asked whether BIG II could provide amounts paid to its subs 

and trades, plus its 1% contract fee that total the difference between the actual BIG II pay apps for 

construction totaling $31,535,092.05 and the total Hightower contract with change orders of 

$23,445,419.28 which was $8,089,672.77.   

Defendants attempted a reconciliation using budgeted numbers rather than actual. Elliott 

Davis did not accept Defendants’ reconciliation as correct and stated, “No documentation was 

available to support these costs.”  Defendants, through their accountant, William Shields, claimed the 

missing backup documents had been shredded by Bomasada.  BIG II’s internal bookkeeper, Jyotsna 

(Jo)Ved, though, when deposed in this proceeding, asserted unequivocally that no documents had 

been lost or destroyed and all BIG II and other 150 Bee Street related records were intact at the office 

when she left in 2015.  

7. In January 2011, when Baker resigned as Managing Member and Morgan should have 
been named a Managing Member under the OA, Fred instructed the Company counsel, 
Hagerty, to draft a resolution that Hagerty knew was not supported by the OA, naming 
Fred as sole Managing Member.  

 
Though the Operating Agreement clearly stated that Morgan would serve as Managing 

Member if Baker chose not to or was unable to serve, Fred and Gilbert were so intent on hiding the 

financial activity of the Project from Morgan that they conspired to violate the Operating Agreement 
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and deny Morgan the ability to serve as Managing Member, knowing he would then have access to 

the financial records and decision-making of the Company.  This Bomasada could not allow.   

In January 2011, Baker wanted to resign as a Managing Member due to poor 

health.  Defendant Fred knew that if Baker resigned Morgan would automatically become a Managing 

Member.   Fred and Gilbert flew to Charleston to meet with John Hagerty, the Company attorney. 

They were trying to figure out a way to circumvent the terms of paragraph 6.01 of the Operating 

Agreement which automatically named Morgan as a managing member upon the resignation of Baker.   

Hagerty responded by restating the language of Operating Agreement Paragraphs, 6.01, 14.01, 

and 14.07, and explained that if Baker resigns, Morgan automatically became a Managing Member. 

Despite that advice from Hagerty that they could not legally circumvent those provisions, Fred and 

Gilbert asked Hagerty to prepare the documents to do just that. Hagerty sent Defendants an email 

attaching the draft resolution to install Stuart Fred as the sole Managing Member in violation of the 

Operating Agreement but stating that he had not given advice regarding paragraph 6.01, or any other 

Company issues, despite the meeting just held in Hagerty’s office discussing this very topic.  Fred, 

Gilbert, and Baker all illegally signed the resolution attempting to cut Morgan out from becoming a 

Managing Member.     

Morgan and the other Member, Pearlstine, were not told about the secret resolution, and they 

were not provided copies of the resolution as required by the Operating Agreement.  From January 

2011 to just before Baker's death in August 2011, Fred acted as the sole Managing Member, without 

the knowledge of Morgan or Pearlstine.  

 
8. Stuart Fred, as Managing Member, and Bomasada as Developer failed to obtain 

insurance as required in the Development Agreement and the Operating Agreement, 
depriving the Company of indemnification for liability claims and for costs of defense 
against those claims and causing the Company to be forced to pay attorney’s fees to 
defend the litigation and the settlement amount out of its own funds.  
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Fred, as Managing Member, obtained liability insurance protecting Bomasada and BIG II, but 

obtained no liability insurance providing indemnification and a defense for the Company from claims 

of the homeowners for construction defects.  As a result, the Company was forced to retain counsel 

to defend it in the construction litigation and associated coverage litigation and was forced to pay 

funds out of the Company’s operating account to settle the construction lawsuit, since no liability 

carrier either assumed the duty to defend or indemnified the Company.  Nevertheless, Bomasada used 

Company funds to pay premiums for policies that did not protect the Company.  This was a breach 

of Bomasada’s contract and a breach of fiduciary duty by Managing Member Fred.  

9. At Bomasada’s direction, the Company paid real estate commissions more than the 5 % 
commission called for in the Marketing Agreement and marketing fees to Solve, an 
entity that had no contractual connection to the Company.  
 

The Company, through Bomasada, hired a firm not licensed to sell real estate in SC, Village Real 

Estate, to market and sell the condo units and be paid a 5% commission for those sales. Because it 

was not licensed in SC, Village then entered into an agreement with a South Carolina firm, Agent-

Owned Real Estate to list the properties and collect the commissions at closing. These commissions, 

though, were passed on to Village, and Agent Owned only received a much smaller contractual amount 

from Village. Many of the commissions collected at the sale of these units exceeded the contractual 

amount of 5%. Further, Agent Owned Real Estate hired another marketing firm, Solve, to participate 

in marketing the units and those costs were passed on to the Company by Bomasada, though there 

was no provision in any Company contract providing for the payment of those Solve marketing costs, 

and they were in addition to the commission payment that 150 Bee Street had agreed to pay.  
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CAUSES OF ACTION, AFFIRMATIVE DEFENSES, AND OTHER LEGAL ISSUES 

10. Breach of Contract, Duty of Good Faith and Fair Dealing, Breach of Contract 
Accompanied by a Fraudulent Act, Unjust Enrichment, Conversion, Misappropriation of 
Company Assets.  

 

All these causes of action alleged in the Amended Complaint relate to (1) the various breaches of 

the Operating Agreement by Fred as Managing Member and by Gilbert as partner in Bella Vista and 

the Managing Members’ appointed agent; (2) the breaches of the Development Agreement by 

Bomasada, and (3) the breaches of the Construction Agreement by BIG II.  These include but are not 

limited to the payments to Fred, Gilbert, and their related Bomasada and other entities outside the 

provisions of the three operative agreements.  These are all breaches of contract under SC law.  The 

intentional deception and misappropriation of funds by the defendants in conjunction with these 

breaches of contract violate the covenant of good faith and fair dealing, Tharpe v. G.E. Moore Co., 254 

S.C 196, 164 S.E.2d 397 (1970), and supply the additional fraudulent acts to comprise breaches of 

contract accompanied by a fraudulent act.   Minter v. GOCT, Inc., 322 S.C. 525, 529-30, 473 S.E.2d 67, 

70 (Ct. App. 1996).  The payment of Company funds to the Defendants without approval by the 

Members or authorization by the operative contracts is conversion, Mullis v. Trident Emergency Physicians, 

351 S.C. 503, 506-07, 570 S.E.2d 549, 550 (Ct. App. 2002) and a misappropriation of Company assets.  

And, to the extent that any of the payments to the Defendant entities were not somehow covered by 

one of the contract provisions, retention of those payment is inequitable, and is unjust enrichment 

that should be returned to the Company. Myrtle Beach Hosp. v. City of Myrtle Beach, 341 S.C. 1,8-9, 532 

S.E.2d 868, 872(2000).  

11. Breach of Fiduciary Duty, Member Oppression, Indemnification, and Accounting 

 

Fred, as a Managing Member, owes a fiduciary duty to the other Members of the Company, which 

he breached through the facts alleged in the Amended Complaint and described generally here.  
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Further, the actions of Fred and Gilbert as Bella Vista Partnership, in conjunction with Neal Baker, 

in their roles as Managing Members and a majority interest of the membership directed toward 

freezing out Morgan, denying him information and taking money from the Company that otherwise 

would have been Company assets, amount to minority member oppression under S.C. Code § 33-44-

801(e). Under the Operating Agreement, Fred, and Gilbert, as Bella Vista Partnership, are liable to the 

Company for indemnification for their wrongful acts and their actions subject to an accounting by 

this panel.  

12. Fraud and Misrepresentation, Civil Conspiracy, Unfair Trade Practices, Alter Ego 

The facts alleged in the Amended Complaint and that will be proven at trial will show numerous 

false misrepresentations by Fred and Gilbert to the Company and to Morgan, upon which the 

Company and Morgan justifiably relied and based on which they have been damaged.  The Defendants 

combined with each other and with others, to cause harm to the Company and to Morgan and so have 

engaged in a civil conspiracy.  Paradis v. Charleston Cty. Sch. Dist., 433 S.C. 562, 574, 861 S.E.2d 774, 

780 (2021). The testimony to be presented is expected to establish that Bomasada’s practice in having 

the projects in which they engage cover all their overhead and operating expenses, regardless of the 

time spent on that client’s project amounts to an unfair trade practice under the South Carolina statute.  

Further, Fred and Gilbert’s use of Bomasada and BIG II as means to unlawfully direct payments to 

themselves justify the panel to disregard the corporate entity to reach the improperly obtained assets 

where they are held.  Magnolia N. Prop. Owners' Ass'n v. Heritage Cmtys., Inc., 397 S.C. 348, 358, 725 

S.E.2d 112, 117 (Ct. App. 2012).  

13. Statute of Limitations 
 
Based on the Defendants’ pattern and program of activity, Morgan could not have known he 

had a claim against Fred, Gilbert, or the Bomasada entities, though he was often frustrated and 
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angered by their actions, until Randall Harris first found the evidence of unauthorized trips to 

Africa, Mexico, and golf courses in the US in Bomasada's records in Houston in 2011.   

This issue has been briefed in full in response to Defendant’s dispositive motions.  

14. Derivative Action  
 
Morgan attempted several times to have the Members vote on bringing this derivative action in 

late 2011, but Fred (and Bella Vista) refused, Pearlstine would not agree, and Baker Estate had no 

vote. Morgan had to bring the lawsuit to obtain a TRO to prevent Fred and Gilbert from taking over 

$200,000 in cash out of the account unilaterally, ostensibly to reimburse themselves for an insurance 

premium that they now admit they never paid (the Company did). There was no requirement that the 

Company be named in the derivative suit. The Company was later named in the Amended Complaint 

and that amendment relates back to the original filing of the lawsuit.  

This issue has been briefed in full in response to Defendant’s dispositive motions.  

15. Mediation/ Arbitration  
 

Morgan attempted to mediate and arbitrate before the lawsuit was filed, but Fred and Gilbert 

refused, and the need for the TRO required the immediate filing of a lawsuit. Soon after, Morgan 

agreed to refer the matter to arbitration. The case was mediated and reached an impasse.  

16. Final Order in Construction Case.  
 

The order ending the construction case released the Company's claims against any third parties 

for liability claims against it in the construction case. The matters in arbitration could not have been 

litigated in the construction case and were not affected by that order.  

This issue has been briefed in full in response to Defendant’s dispositive motions.  
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Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
      Facsimile: 843-478-7595  

mike@mikeroselawfirm.com   
October 24, 2022 
Charleston, SC  
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April 18, 2023 

 
W. Andrew Gowder, Jr., Esq. 
andy@austengowder.com  
 
Michael T. Rose, Esq. 
mrose5@ss.rr.com  
 
H. Brewton Hagood, Esq. 
BHagood@rrhlawfirm.com 
 
Paul A. Dominick, Esq. 
pdominick@nexsenpruet.com 
 
Costa M. Pleicones, Esq. 
Cpleicones@hsblawfirm.com  
 

Henry E. Grimball 
Direct Dial: 843-720-4615 
Direct Fax: 843-722-3400 
E-mail:  Henry.Grimball@wbd-us.com 

 
Re:   Thomas Morgan v. John L. Gilbert, et al. 

Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson (International) Limited, which consists of independent and autonomous law 
firms providing services in the US, the UK, and elsewhere around the world. Each Womble Bond Dickinson entity is a separate legal entity and is not 
responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond Dickinson entity. Womble Bond Dickinson (International) 
Limited does not practice law. Please see www.womblebonddickinson.com/us/legal-notice for further details. 

 

 

Dear Counselors: 

 Please find enclosed Defendants’ Motion for Reconsideration of Arbitration Award in the 
above-referenced matter. 

 With kind regards, I remain 

Sincerely, 
 

Womble Bond Dickinson (US) LLP 

 
Henry E. Grimball 
Partner 

HEG:jva 
Encl. 
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WBD (US) 61290214v3 

IN ARBITRATION 

STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 

Plaintiff, 
 

v. 
 
JOHN L. GILBERT, STUART L. FRED, BELLA 
VISTA PARTNERSHIP, A TEXAS GENERAL 
PARTNERSHIP, BOMASADA GROUP, INC., A 
TEXAS CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A TEXAS 
LIMITED LIABILITY COMPANY, LAURALIS 
MANAGEMENT, INC., A TEXAS 
CORPORATION AND 150 BEE STREET, LLC, 
A SOUTH CAROLINA LIMITED LIABILITY 
COMPANY, 
 

Defendants. 
 

) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
 

DEFENDANTS’ MOTION 
FOR 

RECONSIDERATION OF 
ARBITRATION AWARD 

 
Defendants (excepting 150 Bee Street, LLC) (collectively, the “Defendants”) herewith 

submit to the Arbitration Panel (the “Panel”) this Motion for Reconsideration of its Arbitration 

Award (the “Award”). 

ISSUES TO RECONSIDER 

1) DERIVATIVE ACTION/SUBJECT MATTER JURISDICTION ISSUE 

This issue was briefed and heard by the Panel on June 16, 2022.  Although the Panel issued 

an order denying the Defendants’ Motion at that time without making findings of fact or 

conclusions of law and without prejudice, the Defendants renewed this Motion at the hearing 

commencing October 31, 2022 (the “Hearing”) and introduced further evidence bearing on this 

issue. 

In the Panel’s Award, the Panel ruled on this issue (at page 5) as follows: “the Defendants’ 
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Motion for Dismissal of the Derivative Action, which was renewed after presentation of the 

Plaintiff’s case and at the conclusion of the testimony, is hereby DENIED.”  The Panel again made 

no findings of fact and no conclusions of law. 

2) STATUTE OF LIMITATIONS ISSUE 

This issue was also briefed and heard by the Panel on June 16, 2022, and thereafter denied, 

without prejudice and without findings of fact or conclusions of law. 

The Defendants renewed this Motion at the Hearing and introduced further evidence 

bearing on this issue. 

In the Panel’s Award, the Panel ruled on this issue (at page 5) as follows: “The Defendants’ 

Motion for Dismissal on the grounds that the three-year statute of limitations had run prior to the 

filing of the original complaint on January 26, 2012, is hereby DENIED.”  The Panel again made 

no findings of fact and no conclusions of law. 

3) INSURANCE ISSUE/CLAIMS ARISING OUT OF THE CONSTRUCTION 
LITIGATION1 

The Panel considered this issue on pages 15 and 16 of its Award.  It found: 

a) “Defendants’ Ex. 51.1 is a Certificate of Insurance indicating that 150 Bee Street 

had been listed as an additional insured under the policy to be issued by Westchester Insurance.” 

b) “However, the actual insurance policy was not entered as an exhibit at the hearing 

so there is no way for the Panel to determine if the insurance policy actually contained an 

endorsement listing the Company as an insured.” 

 
1 Civil Acton No. 2014-CP-10-5120 
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c) “The Plaintiff did enter Exhibit 197 which was a denial of coverage letter from 

Chubb denying coverage to the Company under the liability policy issued by Westchester 

Insurance.” 

LAW 

I) ISSUES 1 AND 2 

As to these two issues, the Defendants move pursuant to SCRCP 59(e) for the Panel to 

reconsider its rulings and alter or amend its judgment. 

SCRCP 52 states: 

RULE 52. FINDINGS BY THE COURT 

(a) Effect.  In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts specifically and 
state separately its conclusions of law thereon, and judgment shall 
be entered pursuant to Rule 58…. 

The record/award reflects the Panel did not explicitly rule on the Defendants’ arguments 

concerning issues 1 and 2, supra. 

The Defendants herewith move pursuant to Rule 59(e) for the Panel to reconsider its Award 

and amend or alter its judgment on this ground.   

II) ISSUE 3 

The evidence in the record makes clear that, despite Morgan’s claims to the contrary, Bella 

Vista did obtain commercial general liability insurance for the Company which was available to 

pay any claims by the HOA against the Company in the Construction Litigation.  The record 

unambiguously shows Morgan never presented the ACORD Certificate evidencing this coverage 

for the Company to the insurance carrier and failed to pursue this coverage in the Construction 

Litigation. 

The record demonstrates that the Defendants purchased a CGL policy naming the 
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Company as an insured through the Pasadena Insurance Agency (“Pasadena”).  The Defendants 

brought the existence of this policy to the attention of the Company and its counsel in March 2014 

when the HOA first threatened suit.2 At that time, Morgan, one of the Company’s Managing 

Members with effective control of the Company, took the lead role in trying to obtain insurance 

coverage for the Company in the Construction Litigation.  The record shows he did not present 

any evidence of coverage to the insurance carrier and did not successfully pursue the coverage.  It 

is unclear from the record why Morgan did not pursue this coverage to a successful conclusion, 

but his claim that the Bomasada Defendants did not obtain such coverage is clearly incorrect. 

The record directly contradicts Morgan’s assertion in paragraph 144 of his verified Second 

Amended Complaint3 that 150 Bee Street “was denied insurance coverage because 150 Bee Street 

was not named as an insured by the Defendants.”   

The Company’s records contain an email dated April 9, 20054 from John Gilbert to Jay 

Karkowski of Pasadena requesting that Karkowski add the Company as an additional insured to 

the policy insuring BIG II.  Until then, the named insureds appear to have been BIG II and BGI in 

Westchester Surplus Lines Inc.’s policy GLW7893630.5   

Pasadena sent Gilbert an invoice dated 7/14/05 with an Acord Certificate of Liability 

Insurance Policy GLW7893630 with the Company added as a named insured.6  Morgan never 

presented that certificate to the carrier. 

Attorney Tom Hildebrand, representing the Bomasada Defendants in the Construction 

 
2  Defs.’ Hearing Exs. 38, 39, and 42.5. 
3 Defs.’ Hearing Ex. 30. 
4 Defs’ Hearing Ex. 44. 
5 Defs.’ Hearing Ex. 45. 
6 Defs. Hearing Ex. 46. 
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Litigation, sent a December 3, 2014 letter to Westchester7 demanding a defense and 

indemnification under the Westchester policy in question.  Unlike Morgan, Hildebrand, a highly 

qualified and seasoned construction attorney knowledgeable about such coverage, did not accept 

the initial denial of coverage and finally confirmed that coverage in his February 21, 2017, letter 

to Westchester.8   

Hildebrand testified, without contradiction, that (a) despite Morgan’s plea that he needed 

to see the policy itself to be persuaded about coverage, Hildebrand customarily relied on Acord 

certificates to confirm coverage;9 (b) Hildebrand saw no reason why the Company as a named 

insured in the Westchester policy would not, if properly demanded, have obtained the same 

coverage Hildebrand ultimately secured for the Bomasada Defendants under the same policy; and 

(c) the letter of Michele Blais of Chubb to Ryan Earhart of February 23, 2016, declining coverage 

to the Company10 was ineffective, because Morgan had demanded coverage under the original 

Westchester policy issued to BIG II, not the amended policy naming 150 Bee Street LLC as an 

insured.  Blais was the same Chubb representative with whom Hildebrand dealt in 2017 for the 

Bomasada Defendants.11  The Acord Certificate unambiguously  names 150 Bee Street LLC as a 

named insured.  There was no evidence that, unlike Hildebrand, Morgan or the Company ever 

made demand on the carrier based on the Acord Certificate naming 150 Bee Street, LLC, as a 

named insured and simply dropped the matter.   

Moreover, in the Construction Litigation, where the Westchester coverage was an issue, 

 
7 Defs.’ Hearing Ex. 48. 
8 Defs.’ Hearing Ex. 49. 
9 Tr. at 1316:1 – 22.  Hildebrand testified unequivocally that “I don’t think I’ve ever attached the actual policy.  
….[W]e just attach the ACORD Certificate and that’s what typically implicates the coverage.” 
10 Pltfs.’ Hearing Ex. 197. 
11 Defs.’ Hearing Ex. 49. 
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the Company through Morgan and the HOA represented to the Court of Common Pleas in a 

fairness hearing that the Mutual Settlement and Release Agreement entered into between the 

Company and the HOA was the “complete agreement” between the parties.  That representation 

was patently untrue.  The Mutual Settlement and Release Agreement also assigned any claims 

which the Company might have against any insurer including “contractual indemnity, equitable 

indemnity and ‘additional insured’ status” claims.”12  These actions should preclude Morgan’s 

insurance/construction claims in this arbitration proceeding. 

In any event, because the Panel appears to base its ruling as to the Westchester policy on 

the absence in the record of the policy itself, the Defendants have fortuitously contacted 

Westchester and discovered that it can and will produce the policy.  Defendants have asked 

Westchester to expedite a non-certified copy of the policy and thereafter a certified copy, both of 

which the Defendants will submit to the Panel as soon as possible for its reconsideration of this 

issue now being made  pursuant to SC Code §§ 15-48-100 et. seq. 

Similarly, the record from the Hearing demonstrates unequivocally that Morgan entered 

into a “Recovery Sharing Agreement” with the HOA which was not disclosed to the Court of 

Common Pleas as part of the resolution of the Construction Litigation despite Morgan’s 

representation to that Court that the Mutual Settlement and Release Agreement entered into 

between the Company and the HOA was the “complete agreement” between the parties.    Filed 

on May 3, 2018,13 Judge Harrington’s Order approving the resolution of the Construction 

Litigation as to the parties to the instant proceeding included and denominated as “Settling 

Defendants” Bomasada Group, Inc., Bomasada Charleston, Ltd., Bomasada Investment Group II, 

 
12 Defs.’ Hearing Ex. 2, para. 4.   
13 Defs’ Ex. 138.2.   
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LLC, Stuart L. Fred, and John L. Gilbert, Sr.  The Order specifically stated: “Further, the Court 

hereby dismisses, with prejudice [emphasis of the Court], any and all cross-claims of 150 Bee 

Street, LLC and Hightower Construction Co. Inc., including those that were or might have been 

made [emphasis added] in the above referenced matter, as to the Settling Defendants only, with 

each party to bear its own costs.”   

Simply put, the unambiguous record in the instant proceeding relating to the handling of 

the Company’s insurance and the settlement of claims in the Construction Litigation involving the 

secret Recovery Sharing Agreement and Judge Harrington’s order present alternative independent 

bases for modifying the Award as it relates to claims arising out of the Construction Litigation.   

CONCLUSION 

For the reasons above, Defendants respectfully request that the Panel reconsider and amend 

its award. 

WOMBLE BOND DICKINSON (US) LLP 

 
        
Henry E. Grimball, S.C. Bar No. 2313 
Morris A. Ellison, S.C. Bar No. 1881 
5 Exchange Street (29401) 
P.O. Box 999 
Charleston, SC  29402 
(843) 722-3400 

 
ATTORNEY FOR DEFENDANTS [Except 150 
Bee Street, LLC] 

April 18, 2023 
Charleston, South Carolina 
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STATE OF SOUTH CAROLINA   ) IN ARBITRATION 
      ) 
COUNTY OF CHARLESTON  ) Previously: 

) IN THE COURT OF COMMON PLEAS 
      ) FOR THE NINTH JUDICIAL CIRCUIT 
  ) C/A NO: 2012-CP-10-580 
THOMAS H. MORGAN,    )  
      ) 
 Plaintiff,    ) 
      ) 
v.      ) 
      ) 
JOHN L. GILBERT, et al.   ) 
      ) 
 Defendants.    ) 
      ) 
 

I do hereby certify that on April 18, 2023, I served a copy of the Defendants’ Motion for 

Reconsideration on all counsel of record in the within entitled matter via E-Mail as follows: 

W. Andrew Gowder, Jr., Esq.  
Austen & Gowder, LLC 
1629 Meeting Street, Suite A 
Charleston SC 29405 
andy@austengowder.com 
 
H. Brewton Hagood, Esq. 
Rosen, Rosen & Hagood, LLC 
151 Meeting Street 
Suite 400 
Charleston, SC  29401 
BHagood@rrhlawfirm.com 

Michael T. Rose, Esq.  
406 Central Ave. 
Summerville, SC  29483 
mrose5@sc.rr.com 
 
 
Paul A. Dominick, Esquire 
205 King Street 
Suite 400 
pdominick@nexsenpruet.com  

 Costa M. Pleicones, Esquire 
Haynsworth Sinkler Boyd P.A. 
1201 Main Street, 22nd Floor 
Columbia, SC  29201 
Cpleicones@hsblawfirm.com 
 

 
 
WOMBLE BOND DICKINSON (US) LLP 
 
_s/Jade Alderman_____________________ 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’  
MOTION FOR RECONSIDERATION 
OF ARBITRATION AWARD   
 

 
INTRODUCTION 

 
Defendants have moved the arbitration panel to reconsider the arbitration award.  Defendants 

have stated no valid basis for the panel to modify or alter its decision.  There has been no intervening 

change in controlling law, there is no new evidence that was not available at trial (more on that, below) 

and there is no clear error of law or manifest injustice in the award.  The Defendants simply disagree 

with the award and seek to relitigate issues that the panel has decided.  The panel should deny the 

motion.  

STANDARD OF REVIEW 

Motions for reconsideration will not be granted absent "highly unusual circumstances." U.S. 

ex rel. Becker v. Washington Savanah River Co., 305 F.3d 284, 290 (4th Cir. 2002) (stating that simple 

disagreements with the court's ruling will not support Rule 59(e)relief). Courts have recognized three 

circumstances in which a court should grant a Rule 59(e) motion: (1) to accommodate an intervening 
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change in controlling law; (2) to account for new evidence not available at trial; or (3) to correct a clear 

error of law or prevent manifest injustice." Hutchinston v. Staton, 994 F.2d 1076, 1081 (4th Cir. 

1993). Importantly, a motion for reconsideration is not a vehicle to re-litigate previously raised issues 

or "to [*2] raise argument or present evidence that could have been presented prior to the entry of 

judgment." Dash v. Mayweather, C/A No. 3:10-1036-JFA, 2010 U.S. Dist. LEXIS 95277, *2 (D.S.C. 

Sept. 13, 2010) (quoting Exxon Shipping Co. v. Baker, 554 U.S. 471, n.5 (2008)). In other words, "[a] 

party cannot use Rule 59(e) to present to the court an issue the party could have raised prior to 

judgment but did not." Stevens & Wilkinson of S.C., Inc. v. City of Columbia, 409 S.C. 563, 567, 762 

S.E.2d 693, 695 (2014); Patterson v. Reid, 318 S.C. 183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995). Nor 

does "[a] party's mere disagreement with the court's ruling . . . warrant a Rule 59(e) motion." In re 

Pella Corp. Architect & Designer Series Windows Mktg., Sales Practices & Prods. Liab. Litig., 269 F. 

Supp. 3d 685, 691 (D.S.C. 2017); see also Lyons v. Fid. Nat'l Title Ins. Co., 415 S.C. 115, 135, 781 

S.E.2d 126, 137 (Ct. App. 2015). 

ISSUES 1 AND 2 

 The Defendants have asked the panel to issue findings of fact and conclusions of law on their 

motions to dismiss.  

 Judge Hughston's order, paragraph 13, instructed the arbitrators as follows: " The arbitrators 

shall issue a final determination within thirty (30) days of the completion of the hearing unless 

otherwise agreed to in writing by the parties. The determination shall be issued in the form of an award 

on all claims and counterclaims." 

 The South Carolina Uniform Arbitration Act imposes only one requirement regarding the 

arbitration award, which is that it be in writing:  

 (a) The award shall be in writing and signed by the arbitrators joining in the award. The 
arbitrators shall deliver a copy to each party personally or by registered mail, or as provided in 
the agreement. 
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S.C. Code Ann. § 15-48-90.   

 The panel is not required to issue findings of fact or conclusions of law in ruling on the 

Defendants’ motions to dismiss and the decision of the panel is clear from the text of the award.  

There is no need to modify or supplement the dismissal of the motions as described in the written 

text of the award.  

ISSUE 3 

Here, the Defendants take issue with the panel’s decision with regard to the Defendants’ 

failure to obtain liability insurance protecting 150 Bee Street, LLC, as required by the Development 

Agreement between Bomasada and 150 Bee Street and by Fred’s fiduciary duty to the Company as a 

Managing Member (see Arbitration Award, pages 15-16).  The Defendants argue with the panel’s 

conclusions that even though a Certificate of Insurance (Defendant’s Exhibit 51.1) indicated that 150 

Bee Street had been added as an additional insured after the fact, there was no policy of insurance 

introduced into evidence and in fact the Plaintiff did enter a letter (Exhibit 197) from Chubb denying 

coverage to the Company under the liability policy issued by Westchester Insurance.   

The panel correctly decided this issue and the Defendant cites no basis for the panel reversing 

its considered decision.  The Defendants had a contractual and fiduciary obligation to provide 

insurance coverage and the evidence is that Westchester took the position in the construction case 

that no coverage existed and stated so in a coverage denial letter, which is in evidence (Exhibit 197).  

There is no liability policy in evidence showing that 150 Bee Street LLC is a named insured.  The 

refusal by Westchester to defend or indemnify 150 Bee Street in the construction litigation and 150 

Bee Street’s resulting need to fund its own defense and contribute to the settlement amount (which 

amounts were not contested by the Defendants, as the panel points out) is compelling evidence that 

the Defendants failed to procure such liability coverage, as the panel concluded.  
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Remarkably, now, nearly 6 months after the Defendants rested their case and the hearing was 

closed and 11 years since this case was filed, the Defendants want to produce a policy to the panel 

indicating that such coverage exists.  If such a policy ever did exist, it would have been known to the 

Defendants and the Defendants could have procured it and introduced into evidence in this case, (not 

to mention during the construction case when the Company needed a defense and indemnity).   

Clearly, this policy does not qualify as “new evidence not available at trial” under the Hutchinston test 

cited above.  The panel should deny this request to introduce new evidence after the close of the 

record and after the award.   

Finally, the Defendants argue yet again their motion to dismiss based on Judge Harrington’s 

order ending the construction case. These issues were briefed and argued extensively at the motion to 

dismiss/summary judgment stage in June 2022.  The panel denied that motion based on those 

arguments at the motion to dismiss stage and again in the Award, after the trial.  

Again, a motion for reconsideration is not a vehicle to re-litigate previously raised issues or 

“to raise argument or present evidence that could have been presented prior to the entry of 

judgment.” Dash v. Mayweather, supra, at *2. Nor does “[a] party’s mere disagreement with the court’s 

ruling . . . warrant a Rule 59(e) motion.” In re Pella Corp., 269 F. Supp. 3d at 691; Lyons,781 S.E.2d 

at 137. 

There is nothing new in the arguments raised by the Defendants regarding the effect of the 

construction case final order on this arbitration proceeding.  As argued previously, the language in 

Judge Herrington’s order was standard for all orders of dismissal and meant to dismiss claims that 

could have been brought in that construction defect case.  It was not meant to, nor does it, affect a 

prior filed, pending, unrelated case between some but not all the same parties.  

Nor could it.  Judge Hughston’s consent order of 2012 required that all claims by the parties 

listed in this caption against each other at that time be litigated in the arbitration case, exclusively.  
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Morgan and 150 Bee Street, LLC could not have raised these same claims already being litigated in 

this arbitration in the construction case even if they wanted to, which they did not.  

 For all of the reasons stated above, and those presented by the Plaintiff at trial and in post-

trial written submission, the Plaintiff respectfully requests that the panel deny the motion for 

reconsideration filed by the Defendants.  

Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      1629 Meeting Street, Suite A 
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
      Facsimile: 843-478-7595  

mike@mikeroselawfirm.com   
May 3, 2023 
Charleston, SC  
        
 

REC 0781



 

1 
 
WBD (US) 62584311v4 

IN ARBITRATION 
 

STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
  Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, BELLA 
VISTA PARTNERSHIP, A TEXAS GENERAL 
PARTNERSHIP, BOMASADA GROUP, INC., A 
TEXAS CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A TEXAS 
LIMITED LIABILITY COMPANY, LAURALIS 
MANAGEMENT, INC., A TEXAS 
CORPORATION AND 150 BEE STREET, LLC, 
A SOUTH CAROLINA LIMITED LIABILITY 
COMPANY, 
 
  Defendants. 
 

) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 

DEFENDANTS’ 
MOTION TO VACATE 

OR MODIFY 
THE 

FINAL ARBITRATION AWARD 

 
YOU WILL PLEASE TAKE NOTICE that the Defendants (excepting 150 Bee Street, 

LLC) (collectively, the “Defendants”), by and through their undersigned counsel, move before 

the Court of Common Pleas, Charleston County, on the 10th day after service hereof or as soon 

thereafter as counsel may be heard, for an Order vacating the Final Arbitration Award served on 

the parties on June 20, 2023, attached hereto as Exhibit “A,” (the “Award”) with the panel’s 

transmittal letter and email from the Panel’s chair, H. Brewton Hagood.  The Award lacks findings 

of fact and conclusions of law.  This motion is made pursuant to S.C. Code § 15-48-130 and such 

case law as applies.  Alternatively, Defendants seek to modify or correct the Award pursuant to 

S.C. Code § 15-48-140.  The grounds of this motion include the following: 

1. NO SUBJECT MATTER JURISDICTION
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The arbitrators (or the “Panel”) have exceeded their powers and/or manifestly disregarded 

the law governing their jurisdiction in this matter in that the Panel lacked subject matter jurisdiction 

to hear the case and should have dismissed the case as a matter of law.   

Plaintiff Thomas H. Morgan (“Morgan” or “Plaintiff”) and Defendant Bella Vista 

Partnership, a Texas General Partnership (“Bella Vista”), were two of the four members of 

Defendant 150 Bee Street, LLC, a South Carolina limited liability company (“150 Bee Street,” 

the “Company” or the “LLC”).  The Company constructed a condominium building in 

Charleston, South Carolina.  The principals of Bella Vista are Defendants Stuart Fred (“Fred”) 

and John Gilbert (“Gilbert”).   

On January 26, 2012, Morgan filed his verified derivative complaint (the “2012 

Complaint”) against Bella Vista, Fred, Gilbert and other related defendants on behalf of the 

Company.  However, in this Complaint, Morgan did not name the Company as a party plaintiff or 

defendant.  The Original Complaint did not name the Company as a defendant, though the 

Company was a necessary party to a derivative action.  The Defendants raised the defense of lack 

of subject matter jurisdiction in Paragraph 79 of their original answer to the 2012 Complaint filed 

on March 13, 2012. 

Morgan did nothing to correct this error until six (6) years later when he filed a motion 

with the Panel in February, 2018, seeking to amend his 2012 Complaint to add the Company as a 

party, years beyond South Carolina’s three year statute of limitations.  Over the objections of the 

Defendants, the Panel Chairman allowed the amendment.   

Morgan had no explanation for this error during the Hearing (the “Hearing” or the 

“Trial”), which began October 31, 2022.  In addition, in his verified 2012 Complaint, Morgan 

asserted that as a Managing Member of the Company, he had the authority to initiate the suit 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 Jun 30 2:40 P

M
 - C

H
A

R
LE

S
T

O
N

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2012C
P

1000580

REC 0783



 

3 
 
WBD (US) 62584311v4 

himself without seeking authority from the Company’s other members to do so despite the express 

language of the Company’s operating agreement forbidding him from doing so.   

The uncontradicted law throughout the United States is that the Company was an 

indispensable party to the instant litigation and should have been named as a party from the outset.   

In a stockholder’s or an LLC member’s derivative action, the corporation on behalf of which the 

action is brought is not merely a proper party but is an essential, indispensable party.  A failure to 

make the corporation or company, as applicable, a party is not a mere defect of parties, but leaves 

the plaintiff without a cause of action and the tribunal without subject matter jurisdiction.  

Whenever it appears that a court lacks subject matter jurisdiction because of the failure of the 

plaintiff to join an indispensable party, the law requires the tribunal to dismiss the action. 

In addition, S.C. Code § 33-44-1101 authorizes a claimant to commence a derivative action 

only if “the members or managers having authority to do so have refused to commence the action 

or an effort to cause those members or managers to commence the action is not likely to succeed.” 

Morgan’s unilateral decision to bring the instant suit violated this statute and the Panel 

lacked subject matter jurisdiction. 

The Court and, thereafter, the Panel lacked subject matter jurisdiction, and the case should 

have been, and must be, dismissed as a matter of law. 

2. MORGAN DID NOT COMPLY WITH THE THREE YEAR STATUTE OF 
LIMITATIONS  

The applicable statute of limitations also bar Morgan’s action as a matter of law. 

On July 6, 2008, more than four (4) years before filing his 2012 Complaint, Morgan 

emailed other Company’s members: 

I am turning all my correspondence on this project over to my lawyers and 
accountants.  Stewart [sic.  “Stuart”] you have stolen too much money from us.  
There is no way we have spent $450,000 on travel expenses.  I am tired of your 
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theft and bullshit.  Don’t ever contact me again.  I am going to sue your ass and 
get our money back! 

(Emphasis added) 

Two days later, July 8, 2008, Morgan emailed his brother-in-law Neal Baker (“Baker”), 

then a Managing Member of the Company: 

“My attorneys and accountants will handle it from here in the courtroom.” 

In August 2008, Morgan again exchanged emails with Baker and specifically noted in an 

August 23, 2008 email; 

The only reason I don’t plan to sue John and Stuart is that I don’t want to involve 
you in the middle of all this. So anyway you don’t have to worry about ending this 
deal in a lawsuit in any case. 

South Carolina law applies the “discovery rule” to applicable statutes of limitation.  The 

discovery rule provides that the applicable statute begins to run when the plaintiff should know 

that he might have a potential claim against another, not when he develops a full blown theory of 

recovery.  Moreover, consultation with an attorney has been held to indicate that a claimant has 

discovered or reasonably ought to have discovered a potential claim.  Or as the Fourth Circuit 

Court of Appeals has put it: “South Carolina’s statute of limitations begins to run when the facts 

and circumstances would alert an injured person of common knowledge and experience that she 

[or he] might have a cause of action, not that she [or he] certainly has one….  Plainly, it takes very 

little to start the clock.”  When Morgan finally filed his 2012 Complaint on January 26, 2012, the 

clock had long since run out.   

On this additional ground, the Panel should have dismissed the case as a matter of law. 

3. PURSUANT TO THE DOCTINE OF “UNCLEAN HANDS,” THE PANEL 
SHOULD NOT HAVE AWARDED MORGAN ATTORNEY’S FEES  

S.C. Code § 33-44-1104 permits, but does not require, an award of plaintiff’s “reasonable 

expenses, including reasonable attorney’s fees” if a derivative action is successful.  South Carolina 
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case law makes it clear that the doctrine of unclean hands applies to any request for attorney’s fees.  

Beyond any doubt, Morgan’s hands were unclean in his management of the Company and 

prosecution of this case. 

As noted above, the purpose of the LLC was to build a condominium building [eventually 

to be controlled by a homeowner’s association] in Charleston.  During the pendency of Morgan’s 

derivative action, on August 22, 2014, the 150 Bee Street homeowner’s association (the “HOA”) 

filed a construction defect case naming multiple defendants, including 150 Bee Street LLC, 

Gilbert, Fred, and Bella Vista (the “Construction Case”).  While Morgan was not a party to the 

Construction Case, he had become a Managing Member of the Company and, with Managing 

Member Edwin Pearlstine’s acquiescence, had absolute control of the Company. 

In mid-2017, settlement negotiations began in earnest in the Construction Case.  The 

Company’s members tentatively authorized a settlement of the claims against it in the Construction 

Case.  However, approval of the proposed settlement by the Company was contingent on the 

Company’s acquiring a “fairness opinion.”  Pursuant to the required authorization of the 

Company’s members, the Company retained attorney Kirkland Grant to provide the Company with 

the required “fairness opinion” as to the settlement terms with the HOA.  Moreover, the 

Company’s resolution authorizing the proposed settlement recited very specific settlement terms. 

At a December 5, 2017, meeting, the Company’s members, other than Bella Vista, again 

voted on a resolution to settle the Construction Case and authorized Morgan to execute the 

“Settlement Agreement,” also voting to request that Grant complete his fairness opinion, a 

preliminary copy of which he had issued.  On December 15, 2017, the Company and HOA 

executed a “Settlement and Release Agreement” with the Company paying the HOA $470,000.  

The settlement paradoxically required the Company to remain in the Construction Case as a 
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defendant (without its attorney, who withdrew).  Like 150 Bee Street, LLC, Fred, Gilbert and their 

related defendant entities, represented by Tom Hildebrand, Esq., remained defendants in the 

Construction Case. 

Unbeknownst to anyone else, including the Company’s other Members and Kirkland 

Grant, Morgan, his counsel Andy Gowder and Mike Rose, and Jesse Kirchner representing the 

HOA, had entered into a secret “Recovery Sharing Agreement” whereby the HOA would receive 

40% of any settlement or verdict Morgan achieved in the instant derivative action.  Morgan’s 

unauthorized “Recovery Sharing Agreement” was hidden from (a) the LLC, (b) the LLC’s other 

Members, (c) Kirkland Grant, (d) Hildebrand, and (e) most seriously of all, the Court.  In a series 

of misrepresentations, Morgan, through counsel, advised the trial court in its approval of the 

settlement of the Construction Case that the Court was being provided with all the settlement terms 

when in fact the “Recovery Sharing Agreement” was not disclosed. Without a doubt, Morgan’s 

unauthorized and fraudulent actions reduced the Company’s potential recovery in the instant 

derivative action by 40% with no disclosure to Grant, the trial court, and the Company’s other 

Members, all in direct violation of the Company’s Operating Agreement. 

Under these circumstances of fraud and deceit, Morgan should not be awarded any 

attorney’s fees or costs. 

4. CONTRARY TO THE DICTATES OF SCRCP 52, THE PANEL 
PEREMPTORILY DENIED DEFENDANTS’ TWO MOTIONS TO 
DISMISS WITHOUT GIVING ANY REASON 

The Defendants’ two motions, to dismiss for lack of subject matter jurisdiction and for 

Morgan having missed the statute of limitations deadline, were briefed and filed 3-4 years before 

finally being heard by the Panel on June 16, 2022.  In July 2022, the Panel issued its order denying 

the Defendants’ motions without giving any reason, without discussion, and without any findings 
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of fact or conclusions of law, but without prejudice to the Defendants renewing the two motions 

at the Hearing where the Defendants introduced further evidence bearing on these motions. 

Following the Hearing, Plaintiff and Defendants submitted proposed orders to the Panel on 

December 22, 2022.  The Panel issued its initial Arbitration Award nearly four months later on 

April 10, 2023.  In its Award, the Panel ruled on these two issues as follows:  

The Defendants’ Motion for Dismissal of the Derivative Action, which was 
renewed after presentation of the Plaintiff’s case and the conclusion of the 
testimony, is hereby DENIED. 

Once again, the Panel offered no reason or rationale for its rulings, with no findings of fact 

and no conclusions of law.  Once again, the Panel did not offer one case or other legal support for 

its decision. 

On April 18, 2023, the Defendants, pursuant to SCRCP 59(e) and 52, filed a Motion for 

Reconsideration in which they requested that the Panel  rule explicitly on these issues with findings 

of fact and conclusions of law.  Once again, the Panel, on June 19, 2023, issued a perfunctory 

ruling: “Defendants’ Motion is hereby denied as to issues 1 [subject matter jurisdiction] and 2 [the 

statute of limitations] set forth in the Motion for Reconsideration.” 

If the issue is raised, South Carolina law requires that a tribunal determine as a threshold 

issue whether the tribunal has subject matter jurisdiction.  Subject matter jurisdiction is the power 

of a tribunal to hear and determine a case.  Without subject matter jurisdiction, anything a tribunal 

does is void “ab initio.”  As a result, a tribunal has a duty to take notice of the jurisdictional 

boundaries set by the law.  Most importantly, subject matter jurisdiction may not be waived, and 

the issue may be raised at any time, including when raised for the first time on appeal to the South 

Carolina Supreme Court.   
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In the absence of findings of fact and conclusions of law, the Defendants contend that the 

Panel was neglectful of this critical, legally bedrock issue.  The Defendants further contend the 

Panel’s peremptory, unreasoned denial of the Defendants’ motions resulted from the Panel’s 

inability to find any law, case, statute, or otherwise to support its rulings on the issues of subject 

matter jurisdiction and the applicability of the statute of limitations. 

Moreover, cases have ruled that the arbitrators’ failure to explain their award was a factor 

in an appellate court’s determination that the arbitrators disregarded the law. 

Defendants further contend that regardless of the Panel’s failure to make a reasoned 

decision, because the lack of subject matter jurisdiction may be raised at any time, the Defendants 

raise it now, de novo, and petition the Court to dismiss this case for the reasons stated.  

While the issue of the statute of limitations may not be quite as fundamental to the proper 

administration of justice, it remains a very important principle in all our jurisprudence. 

The Defendants believe that the Panel manifestly disregarded the law governing this issue 

and the requirement of findings of fact and conclusions of law. 

For these additional reasons, the Panel’s award should be dismissed. 

5. CONCLUSION 

For the reasons expressed above, the Defendants ask this Court to vacate the Award and 

dismiss the instant action.  Alternatively, even if the Court were to affirm the Panel substantively, 

under no circumstances should Morgan be awarded legal fees due to his unclean hands in his 

fraudulent, untruthful conduct in his settlement in the Construction Case. 

The results here, if otherwise allowed to stand, would erode confidence in the integrity and 

fairness of the arbitration process.  Therefore, the Award must be vacated or, alternatively, 

modified by the Court. 
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In further support of this Motion, the Defendants will rely upon prior filings and trial 

exhibits, a supplemental Memorandum of Law, and the presentation of counsel at a hearing. 

Respectfully submitted, 
 
WOMBLE BOND DICKINSON (US) LLP 
 
s/ Morris Ellison     
Henry E. Grimball, S.C. Bar No. 2313 
Morris A. Ellison, S.C. Bar No. 1881 
5 Exchange Street (29401) 
P.O. Box 999 
Charleston, SC  29402 
(843) 722-3400 
 
ATTORNEY FOR DEFENDANTS [Except 150 
Bee Street, LLC] 

 
June 30, 2023 
Charleston, South Carolina 
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IN ARBITRATION 
 
 
STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, BELLA 
VISTA PARTNERSHIP, A TEXAS GENERAL 
PARTNERSHIP, BOMASADA GROUP, INC., A 
TEXAS CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A TEXAS 
LIMITED LIABILITY COMPANY, LAURALIS 
MANAGEMENT, INC., A TEXAS 
CORPORATION AND 150 BEE STREET, LLC, 
A SOUTH CAROLINA LIMITED LIABILITY 
COMPANY,  
 
                                               Defendants. 
_________________________________________ 
 

) 
) 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
 
 
FINAL ARBITRATION AWARD 
  
 
 

 
Dates of Hearing:  October 31, 2022  November 8, 2022 
Arbitration Panel:  H. Brewton Hagood, Chair 
    Hon. Costa M. Pleicones 
    Paul A. Dominick 
Attorneys for Plaintiff: W. Andrew Gowder, Jr. 
    Michael T. Rose 
Attorneys for Defendants: Henry E. Grimball 
    Morris A. Ellison 
Court Reporter:  Judy W. Galuppo, Veritext Legal Solutions 
 
 

The Panel issued its Arbitration Award on April 10, 2023, awarding judgment against the 

Defendants, except for 150 Bee Street, LLC, in the total amount of $2,976,234.00, excluding 

.  The Plaintiff was directed to provide a detailed summary of expenses, 

Exhibit A
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including legal fees, within 15 days from the date of the Award. The Defendants were given 15 

days to res .  

On April 17, 2023, the Plaintiff sent an e-mail to the Panel requesting an award of 

 

Schedule 1 Exhibit 220 Breakout; and Addendum 1 Thomas H. Morgan Transaction Report. On 

 Demand for 

 

On April 18, 2023, the Defendants submitted a Motion for Reconsideration of Arbitration 

Award, and Plainti

Reconsideration of Arbitration Award on May 3, 2023.   The Panel will address the Motion for 

Reconsideration of Arbitration Award first. 

Defendants  Motion for Reconsideration of Arbitration Award  

  

1)  Derivative Action/Subject Matter Jurisdiction issue; 

2)  Statute of Limitations Issue; and 

3) Insurance Issue/Claims Arising Out of the Construction Litigation. 

 The first two issues were raised by previously by Defendants in Motions to Dismiss under 

Rule 12 and a Motion for Summary Judgment under Rule 56, all of which were treated as having 

been made under Rule 56 since matters outside the pleadings were submitted when oral arguments 

were heard by the Panel on June 16, 2022. These motions were denied by Order of the Panel dated 

during the arbitration hearing and again at the conclusion of the hearing. Defendants assert that the 

52 stating that there were no specific finding of facts and 
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conclusions of law 

of its Arbitration Award dated April 10, 2023.  

 The Panel notes that this dispute was referred to Arbitration by a Consent Order agreed to 

by counsel for the parties and signed by Judge Thomas L. Hughston dated July 9, 2012. Paragraph 

8 of the Consent Order 

Consent Order addressing the form of the Award is the requirement in paragraph 

determination shall be issued in the form of an award on all claims and counter-

issued a 25-page unanimous Arbitration Award addressing each of the claims asserted by the 

Plaintiff in his Second Amended Complaint, except those which the Plaintiff withdrew following 

the hearing.  The Panel did not award any relief to the Defendants under the Counterclaims set 

 and Counterclaims dated April 

26, 2022.    

The Panel has considered the grounds and Motion for 

Reconsideration of Arbitration Award dated April 18, 2023, and the arguments presented in 

 Memorandum In Opposition To Defendants Motion For Reconsideration Of Arbitration 

Award dated May 3, 2023. The Panel finds that it is not required to issue separate findings of fact 

or conclusions of law when ruling on motions presented and ruled upon prior to the hearing which 

are renewed during the hearing. In ruling on Defendants

had submitted proposed Orders of Dismissal on the Statute of Limitations Issue and the Derivative 

Action Issue and that it had considered the testimony presented at the hearing, excerpts from the 

depositions of Jo Ved and Stuart Fred submitted by counsel, all exhibits entered into evidence by 

the parties and the proposed Orders submitted by counsel.  The Defendants presented no new 

Exhibit A
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arguments in the Motion for Reconsideration which had not previously been presented to the Panel 

at the hearing held on June 16, 2022, after which the Panel issued its July 11, 2022, Order Denying 

is hereby 

denied as to issues 1 and 2 set forth in the Motion for Reconsideration. 

 Issue 3 in the Motion for Reconsideration of the Arbitration Award is identified as 

Insurance Issue/Claims Arising Out Of The Construction Litigation . The Panel noted that 

Defendants had not entered a copy of the Westchester Insurance Policy into evidence at the hearing 

and had only entered a Certificate of Insurance into evidence purporting to list Bee Street Lofts, 

LLC as an additional insured. Defendants state in their Motion for Reconsideration dated April 18, 

2023, that they are attempting to obtain a copy of the insurance policy. Morris Ellison informed 

the Panel in an e-mail dated May 12, 2023, that they had not yet obtained a copy of the insurance 

policy.  -mail later on May 12, 2023, stated that the Panel 

should not receive or consider the insurance policy if it is located since it is not newly discovered 

evidence that could not have been produced over the years that the case has been pending. As of 

the date of this Final Arbitration Award no policy of insurance issued by Westchester has been 

submitted to the Panel.  

The Panel finds that the record was kept open after the issuance of the Award for the sole 

purpose of allowing the Plaintiff to submit any documents relevant to recoverability of 

fees and costs 

sought. 

 While not separately set forth as one of the 3 issues to be ruled upon in Defendants  Motion 

for Reconsideration of Arbitration Award, Defen

approving the settlement of the Construction Litigation, in effect, precludes Mr. Morgan from 
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pursuing a claim that the failure of the Defendants to procure a policy of insurance covering 150 

Bee Street, LLC caused damages to 150 Bee Street for the amount of legal fees paid to defend 

itself and the amount paid by 150 Bee Street to settle the Construction Litigation. The Panel has 

already ruled on this issue and no new evidence has been presented which would cause the Panel 

to reconsider this ruling. 

 For the above reasons, the Panel denies relief on all grounds set forth in 

Motion For Reconsideration Of Arbitration Award submitted on April 18, 2023. 

 

As directed by the Panel in the April 10, 2023, 

an e-mail on April 17, 2023, summarizing the amounts of legal fees and expenses requested by the 

Plaintiff and forwarded copies of the following documents to the Panel:  

1. Exhibit 202, which was introduced and admitted into evidence during Mr. 
  

 
2. Schedule 1, Exhibit 202 Breakout costs; 

and  
 

3. Addendum 1, which lists legal fees and expenses incurred during and after the 
arbitration trial which are not included in Exhibit 202.  

 

Defendants agree that SC Code Ann. Section 33-44-1104 

of the South Carolina Uniform Limited Liability Act permits, but does not require, an award of 

successful. Defendants argue that th damages of 

approximately $12,000,000 and the Panel awarded $2,900,000 in actual damages, which is less 

than 25% of the amount sought. Defendants argue that Morgan had requested an additional 
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$17,800,000 in individual damages and the Panel awarded no individual damages to Mr. Morgan. 

When viewing the total damages sought by Mr. Morgan, in both his derivative capacity and as an 

individual, Defendants argue that Mr. Moran was only awarded approximately 10% of the total 

damages sought.  

  Defendants then question the proof presented by the Plaintiff since no distinction is made 

incurred to prosecute the derivative claims. 

The Panel has reviewed the evidence and considered the arguments submitted by counsel 

for the Plaintiff and the Defendants. The law is clear that the Panel, has the discretion to determine 

the reasonableness of  under the South Carolina Uniform 

Limited Liability Act. The Panel finds that Mr. Morgan successfully prosecuted the derivative 

claims and the evidence presented indicates that Mr. Morgan personally funded all of the legal 

fees and expenses to prosecute these claims. Had Mr. Morgan not done so, there would be no 

recovery in favor of 150 Bee Street, LLC in the amount of $2,976,234. The Panel is mindful of the 

fact that Mr. Morgan did not obtain a recovery of any individual damages but, as counsel for the 

Defendants note, 

as an individual.  

The Panel finds that since Mr. Morgan advanced the legal fees and costs necessary for 150 

Bee Street to receive an affirmative award of $2,976,234, Mr. Morgan is entitled to a charging lien 

. This amount should be 

paid to Mr. Morgan to reimburse him for these advances, prior to the distribution of any funds 

received from the judgment to the members of the LLC. The Panel has already ruled that no portion 
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of the recovery from the judgment is awarded to Bella Vista, the Bomasada Defendants, Stuart 

Fred or John Gilbert.  

As to the amount to be awarded, the South Carolina Supreme Court has identified six 

factors which should be considered in determining whether a request for 

reasonable: 

1. The nature, extent and difficulty of the case; 

2. The time necessarily devoted to the case; 

3. The professional standing of counsel;  

4. Contingency of compensation;  

5. Beneficial results obtained and 

6. Customary legal fees for similar services. 

In considering the above factors, the Panel finds that the case prosecuted by Mr. Morgan 

was a very difficult case which filed on January 26, 2012, and was referred to arbitration by 

Consent Order issued on July 9, 2012. The case was hotly contested by the Defendants and was 

originally scheduled for arbitration in May of 2020. The schedule for the arbitration was suspended 

due to the Covid 19 pandemic and travel for depositions was adversely affected. The case was not 

heard by the present Panel until late October of 2022. The online file at the Charleston County 

Mediation was held on September 21, 2022, with Rebecca 

Laffitte as the Mediator, and an impasse was declared. Additionally, both sides retained expert 

witnesses who had to review and opine on both the amount and entitlement to damages. 

Although the Panel was not furnished with detailed time and billing records, the summary 

provided showed that Mr. Morgan initially started with the firm of Clawson and Staubes, and later 

moved to Pratt-Thomas Epting and Walker. Mr. Gowder, who had been a member of Pratt-Thomas 

Epting and Walker, took over the representation after he formed his new firm. Michael T. Rose 
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worked with Mr. Gowder on the case and participated in all pretrial proceedings and the Arbitration 

Hearing. The Panel finds that the summary provided of legal fees and expenses paid is 

representative of a case of this difficulty and magnitude and the time devoted to pre-hearing 

discovery, motions and a contested hearing. The Panel finds that Mr. Gowder and Mr. Rose are 

well respected members of the local bar who have been practicing law for many years. 

As to the contingency of compensation, the submissions indicate that Mr. Morgan paid his 

attorneys on an hourly basis.  Thus, the contingency in this case was not whether the attorneys 

would be paid but whether there would be an affirmative recovery in a contested case which was 

unable to be resolved short of a full hearing.  

While Defendants argue that there only a recovery of 10 to 20% of the total damages 

sought, the recovery obtained through Mr. Mogan

costs on behalf of Bee Street Lofts was $2,976,234, which is actually 48.9% of the claimed actual 

damages of $6,080,881.1  It would be inequitable for Bee Street Lofts to receive the benefits of the 

award without awarding attorneys fees and costs as a charging lien to the benefit of Mr. Morgan 

before any amounts are distributed to the members of Bee Street Lofts, other than Bella Vista.  

The Panel is required to exercise their collective discretion to arrive at a reasonable amount.  

After substantial discussion among the members of the Panel following the submissions by 

counsel, the Panel finds that the below approach achieves a result which is a customary award of 

legal fees and costs for similar services after consideration of the six factors: 

 

 

 

                                                 
1 -hearing proposed order in which he claims this amount.  See also page 6 
of the Arbitration Award of April 10, 2023.  
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Total Award    $2,976,234.00 

Legal Fees 

One-third of Gross Recovery = $992,078.00 

Per cent recovered versus amount claimed = 48.9% 

Fee Award After Applying Percentage versus amount claimed = $485,126.00 

COSTS 

Approved Costs = $266,746 

Approved Cost After Applying Percentage of 48.9% = $130,439.00 

Costs of Arbitration Requested (100%) = $80,944 

   

         TOTAL FEES AND COSTS AWARDED = $696,509.00 

 

        TOTAL ARBITRATION AWARD INCLUDING FEES AND COSTS = $3,672,743 

   

  

This Final Arbitration Award, if confirmed by the Court, is intended be entered as a 

judgment against the Defendants, except for Bee Street Lofts, LLC, in favor of Bee Street 

Lofts, LLC, except for member Bella Vista Partnership, and John L. Gilbert and Stuart L. 

Fred, but no proceeds from any recovery on this judgment are to be distributed to the 

members of Bee Street Lofts, LLC until the charging lien in favor of Thomas H. Morgan has 

been fully satisfied.   
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FOR THE PANEL 
 
 
__________________________ 
H. Brewton Hagood, Chair  
Arbitration Panel  
bhagood@rosenhagood.com  
 
 
__________________________ 
Paul A. Dominick, Member 
Arbitration Panel  
pdominick@nexsenpruet.com  
 
 
__________________________ 
Costa M. Pleicones. Member 
Arbitration Panel 
CPleicones@hsblawfirm.com  

 
 
June ___, 2023 
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S MEMORANDUM IN 
OPPOSITION TO DEFENDANTS’  
MOTION TO VACATE OR MODIFY 
THE FINAL VACATION AWARD  
AND PLAINTIFF’S MOTION TO 
CONFIRM AWARD  
 

 
INTRODUCTION 

 
The arbitration award that the Defendants seek to vacate or modify is a result of a 10-year 

arbitration proceeding pursuant to a valid arbitration agreement and an order of this court referring 

the matter to arbitration with the consent of the Defendants. All of the issues raised by the Defendants 

in this motion were briefed and argued many times before the Panel and ultimately the Panel ruled 

against the Defendants' arguments on each occasion. Now, the Defendants seek another bite of the 

apple before this Court, in this motion to vacate. This the Defendants cannot have under the law of 

this state.  

By the terms of the order referring this matter to arbitration, the Defendants consented to the 

subject matter jurisdiction of the court and the arbitration proceeding (Exhibit B).  

The Panel was a 3-arbitrator panel made up of experienced lawyers chosen by consent of the 

parties that changed somewhat over the course of the ten years but the panel that decided the 
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dispositive motions and tried the case over more than a week's time consisted of two experienced and 

accomplished members of the Charleston County Bar1 and a retired Chief Justice of the South 

Carolina Supreme Court2.  

The Panel read and examined thousands of pages of briefs, memos, exhibits, statutes, and legal 

opinions, and heard days of testimony from live witnesses, as well as reading hundreds of pages of 

submitted deposition testimony. The panel read memoranda on three separate dispositive motions 

(Exhibits C and D) filed by the Defendants and briefed by the parties and heard arguments on the 

motions at a hearing after which the Panel issued an order denying the motions (Exhibit E). 

Thereafter, the court heard testimony and argument at an arbitration hearing that began on October 

31, 2022, and ended on Nov 8, 2022 (See Prehearing Brief, Exhibit F). Thereafter, the Plaintiff and 

Defendants prepared and submitted hundreds of pages of final written argument in the form of 

proposed orders which the panel considered and issued a written award on April 10, 2023 (Exhibit 

G). After considering the Defendants' motions and supporting memoranda on a Motion for 

Reconsideration, the panel issued a final award on June 19, 2023, which also resolved the award of 

attorney's fees which had likewise been briefed and contested by the Defendants.  

The Defendants now argue that this Court should overturn all that. Under the law of South 

Carolina, though, the question is not whether these three arbitrators made a wrong decision, but 

whether the arbitrators knew what the law was and simply disregarded it. There is no basis for 

this argument that these experienced and accomplished lawyers and distinguished jurist simply 

disregarded the law, and instead their careful and meticulous consideration of the evidence and law in 

this case are evidenced by the panel's thoughtful written decisions that resolved the dispositive 

motions and decided the merits of the arbitration proceeding.  

 
1 H. Brewton Hagood, Chair; Paul A. Dominick, Member 
2 Costa M. Pleicones, Member 
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The Court must deny the motions of the Defendants to vacate or modify the arbitration award 

and must confirm the award of the arbitrators.  

 

THE SCOPE OF REVIEW OF ARBITRATION AWARDS  

(A) A motion to modify may only be made on certain grounds provided by the statute, which 
do not exist in this case.  
 

S.C. Code Ann. Sec. 15-48-140 provides:  
 

(a) Upon application made within ninety days after delivery of a copy of the award to the 
applicant, the court shall modify or correct the award where: (1) There was an evident 
miscalculation of figures or an evident mistake in the description of any person, thing or 
property referred to in the award; (2) The arbitrators have awarded upon a matter not 
submitted to them and the award may be corrected without affecting the merits of the 
decision upon the issues submitted; or (3) The award is imperfect in a matter of form, not 
affecting the merits of the controversy.  

(b) If the application is granted, the court shall modify and correct the award so as to effect 
its intent and shall confirm the award as so modified and corrected. Otherwise, the court 
shall confirm the award as made.  

 
S.C. Code Ann. § 15-48-140 (LexisNexis, Lexis Advance through 2023 Regular Session 
Act No. 7, not including changes and corrections made by the Code Commissioner) (“SC 
Arbitration Act”)  

 
There is no evident miscalculation, decision on a matter not submitted, or flaw in form not 

affecting the merits raised by the Defendants in their motion. There is, therefore, no basis in the law 

for modifying or correcting the panel's award. The motion made under 15-48-140 should be denied.  

 
(B) Review of an arbitration award is limited, and the decision of the arbitrator will be 
vacated only upon certain grounds as provided by statute, or upon the non-statutory ground 
of manifest disregard or perverse misconstruction of the law.  
 

Arbitration is not “litigation carried on by other means.” Lauro v. Visnapuu, 351 S.C. 507, 

516, 570 S.E.2d 551, 555-56 (Ct. App. 2002), citing White v. Preferred Research, Inc., 315 S.C. 209, 

212, 432 S.E.2d 506, 508 (Ct. App. 1993).  Judicial review of an arbitration award is therefore limited 

in scope, and any attempt to convert arbitration into a trial-like judicial proceeding is looked upon 

with disfavor. Lauro, 570 S.E. 2d at 555-556.    
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Arbitration is a favored method of settling disputes in South Carolina. When a dispute is 

submitted to arbitration, the arbitrators determine questions of both law and fact. Id. Generally, an 

arbitration award is conclusive, and courts will refuse to review the merits of an award. Id, citing 

Pittman Mortgage Co. v. Edwards, 327 S.C. 72, 75-76, 488 S.E.2d 335, 337 (1997) (citations 

omitted). Review of an arbitration award is limited, and the decision of the arbitrator will be vacated 

only under certain grounds as provided by statute, or upon the non-statutory ground of manifest 

disregard or perverse misconstruction of the law.  Id., citing Harris v. Bennett, 332 S.C. 238, 503 

S.E.2d 782 (Ct. App. 1998).  

“Generally, an arbitration award is conclusive, and courts will refuse to review the merits of 

an award." Crouch Constr. Co. v. Causey, 405 S.C. 155, 163, 747 S.E.2d 482, 486 (2013), citing C-

Sculptures, LLC v. Brown, 403 S.C. 53, 56, 742 S.E.2d 359, 360 (2013) (quoting Gissel v. Hart, 382 

S.C. 235, 241, 676 S.E.2d 320, 323 (2009)). "An award will be vacated only under narrow, limited 

circumstances." Id. "The judiciary should minimize its role in arbitration as judge of the arbitrator's 

impartiality." Id., quoting Commonwealth Coatings Corp. v. Cont'l Cas. Co., 393 U.S. 145, 151, 89 

S. Ct. 337, 21 L. Ed. 2d 301 (1968) (White, J., concurring) (emphasis added).  

In reviewing arbitration awards, "the standards for judicial intervention are . . . narrowly drawn 

to assure the basic integrity of the arbitration process without meddling in it." Id., quoting Merit Ins. 

Co. v. Leatherby Ins. Co., 714 F.2d 673, 681 (7th Cir. 1983). "The reasons for this are not hard to 

identify." Id., citing In re Andros Compania Maritima, S.A., 579 F.2d 691, 700 (2d Cir. 1978).  

A decision to vacate an arbitration award may only be made on the specific grounds found in 

S C Code Ann. Sec. 15-48-130 or on the non-statutory basis of "manifest disregard or perverse 

misconstruction" of the law.  

The SC Arbitration Act provides:  
 

(a) Upon application of a party, the court shall vacate an award where: (1) The award was 
procured by corruption, fraud or other undue means; (2) There was evident partiality by an 
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arbitrator appointed as a neutral or corruption in any of the arbitrators or misconduct 
prejudicing the rights of any party; (3) The arbitrators exceeded their powers; (4) The 
arbitrators refused to postpone the hearing upon sufficient cause being shown therefor or 
refused to hear evidence material to the controversy or otherwise so conducted the hearing, 
contrary to the provisions of § 15-48-50, as to prejudice substantially the rights of a party; or 
(5) There was no arbitration agreement and the issue was not adversely determined in 
proceedings under § 15-48-20 and the party did not participate in the arbitration hearing 
without raising the objection. But the fact that the relief was such that it could not or 
would not be granted by a court of law or equity is not ground for vacating or refusing 
to confirm the award.   

 
S.C. Code Ann. § 15-48-130(a) (emphasis added).  

 
Decisions of courts in this and other jurisdictions have vacated arbitration awards where there 

has been "a manifest disregard or perverse misconstruction of the law.” Gissel v. Hart, 382 S.C. 235, 

241, 676 S.E.2d 320, 323 (2009), citing Technical College v. Lucas and Stubbs, 286 S.C. 98, 333 S.E.2d 

781 (1985); S.C. Code Ann. § 15-48-130(a); Batten v. Howell, 300 S.C. 545, 548-49, 389 S.E.2d 170, 

172 (Ct. App. 1990) (citations omitted).  However, decisions recognizing this non-statutory ground 

for vacating arbitration awards have required "something beyond and different from a mere error of 

law or failure on the part of arbitrators to understand or apply the law." Batten, 389 S.E.2d at 

172.  "[A]rbitrators need not specify their reasoning or the basis of the award so long as the 

factual inferences and legal conclusions supporting the award are 'barely colorable.'" Id. 

(emphasis added). If a ground for the award can be inferred from the facts, the award should be 

confirmed.  Id.  

For a court to vacate an arbitration award based upon an arbitrator's manifest disregard of the 

law, the governing law ignored by the arbitrator must be well defined, explicit, and clearly 

applicable. Id.  Case law presupposes something beyond a mere error in construing or applying the 

law. Even a "clearly erroneous interpretation of the contract" cannot be disturbed. Id. at 108, 333 

S.E.2d 787. The focus is on the conduct of the arbitrator and presupposes something beyond a mere 

error in construing or applying the law. Id. at 108, 333 S.E.2d at 787. Accord, Harris v. Bennett, 332 

S.C. 238, 503 S.E.2d 782 (Ct. App. 1998).  
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An arbitrator's "manifest disregard of the law" as a basis for vacating an arbitration award 

occurs when the arbitrator knew of a governing legal principle yet refused to apply it. Gissel, 676 S.E. 

2d at 324, citing Weimer v. Jones, 364 S.C. 78, 610 S.E.2d 850 (Ct. App. 2005). Factual and legal 

errors by arbitrators do not constitute an abuse of power, and a court is not required to review 

the merits of a decision so long as the arbitrators do not exceed their powers. Id., Pittman, supra 

(emphasis added). 

Here, the Defendants argue that the award should be vacated under the statute because "The 

arbitrators exceeded their powers" "and/ or manifestly disregarded the law governing their jurisdiction 

in this matter in that the Panel lacked subject matter jurisdiction to hear the case and should have 

dismissed the case as a matter of law." Defendants' Motion to Vacate, at 1.  

The Defendants' burden, therefore, in this motion to vacate, is to prove that as a matter of 

law the arbitrators (1) knew that they had no authority to decide this case, (2) ignored the law, 

and (3) decided the arbitration proceeding in knowing and manifest disregard of that law. This, 

clearly, the Defendants cannot do.  

ARGUMENT 
 
1. The issue of subject matter jurisdiction was thoroughly briefed and argued before the 

panel at both the dispositive motion stage, at the trial and at the post-trial stage, and the 
panel ultimately decided in favor of the arguments recognizing the court's and panel's 
subject matter jurisdiction.  

 
The consent order initiating the arbitration (Exhibit B) established exclusive and binding subject 

matter jurisdiction in the panel for all matters raised by the pleadings in this matter.  The consent order 

referring this matter to arbitration dated July 9, 2012, to which the Defendants explicitly agreed, 

referred:  

All claims, both compulsory and non-compulsory, specifically including all claims, counter-
claims, and/or third-party claims, related to the underlying facts, transactions, and/or 
occurrences that are the subject matter of the pleadings and claims asserted in this 
case, shall be decided by binding arbitration that shall be conducted in accordance with 
the terms of this Order and otherwise pursuant to the Federal Arbitration Act and all of the 
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parties submit themselves to the jurisdiction of this court and arbitration panel. 
(Emphasis added.)  

 
This is not a matter of a party raising subject matter jurisdiction later in the case. Rather, 

subject matter jurisdiction in this case was decided by court order and by consent submission of the 

parties, including these Defendants pursuing this argument.  This Court, and the arbitration Panel to 

which it referred this matter, unequivocally have subject matter jurisdiction of this matter.  

Still, this matter was extensively argued throughout the course of the arbitration proceedings 

by the Defendants and, specifically, in the motions for summary judgment, at trial, post-trial, and in a 

motion for reconsideration. Likewise, at every stage, the Plaintiffs presented arguments establishing 

the court's subject matter jurisdiction and arguing against the Defendant's position. (See Exhibits C, 

D, E, F, and G) 

The Panel ruled against the motion based on lack of jurisdiction at the summary judgment 

stage (See Exhibit E), and after hearing the evidence and legal arguments of counsel at trial and 

considering their extensive arguments in arguments submitted post-trial, the panel decided in favor of 

the Plaintiff's position and found that the Panel did have subject matter jurisdiction (See Exhibit A). 

The Defendants raised the argument yet again in the Motion for Reconsideration and the Panel once 

again, in its ruling on that motion, rejected Defendants arguments and found that the Defendants had 

raised no new issues or arguments, and the Panel did have subject matter jurisdiction to issue an award 

in the arbitration proceeding (See Defendants’ Motion, Exhibit A).   

Now, the Defendants seek to make the same arguments here, again, hoping for a different 

result.  

The Defendants cannot vacate the arbitrator's award, however, by arguing that the panel did 

not fully consider their argument or even that the panel wrongly decided the issue. Rather, they must 

show that there is a clear law supporting their position that the panel recognized to be controlling and 

simply refused to follow it. There is no such clear controlling law, and there is no evidence that the 
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panel disregarded the law of South Carolina in any respect.  Rather, the Panel disagreed with the 

Defendants’ interpretation of the law and facts and instead adopted the argument made by the 

Plaintiff. 

The Defendants are simply disappointed in the result and want this Court to reverse the panel 

to get yet another chance at the issue.  The law of arbitration in South Carolina does not support such 

a result, however, and this argument by the Defendants must fail. The Plaintiff argues he is correct on 

the law, as he has consistently argued. The panel apparently agreed with Plaintiff.  

There is no clear legal principle that compels a decision for Defendants that the panel 

knowingly failed to follow. The panel simply disagreed with Defendants' argument and adopted 

Plaintiff's argument on this issue. The motion to vacate on this issue must be denied.  

 
2. The issue of the statute of limitations was exhaustively briefed and argued before the 

panel at both the dispositive motion stage, the trial and at the post-trial stage, and the 
panel ultimately decided against Defendants’ arguments.  

 
The same analysis applies to the Defendants' statute of limitations argument. The issue was briefed 

and argued at the dispositive motions, at trial, post-trial, and post-award. At each stage, the Plaintiff 

made arguments against applying the statute of limitations defense as a bar to recovery. In each 

instance, the panel rejected the Defendants' arguments and decided that the statute of limitations 

defense did not bar recovery in this case.  

As with the subject matter jurisdiction issue, the Defendants must prove not only that the panel 

members erred as a matter of law but did so knowing a clear and unassailable principle of law that 

controlled the outcome of the issue and knowingly disregarded it in order to render their decision. 

There is absolutely no support for this argument in the record or the award, and this Court must reject 

the Defendants' motion to vacate on this issue.  

3. The Panel invited and considered the arguments of the Defendants regarding the 
attorney’s fees award and ultimately made an award to the Plaintiff that was less than 
Plaintiff requested.  
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Even more so, with regard to the attorneys' fee issue, the Defendants do not even argue that the 

arbitration panel knowingly disregarded the law. The Defendants simply disagree with the panel's 

conclusion not to bar the Plaintiff's recovery for attorney's fees based on an unfounded theory of 

"unclean hands." The Defendants challenged this measured award, by the Panel, set out in detail in its 

June 19, 2023, written ruling, which was less than the Plaintiff requested, and based on a reasoning 

detailed in the text.  

The Defendants argue that the panel was wrong in making the award and ask the Court to apply 

an equitable doctrine, unclean hands, to vacate or modify the panel's award. The Defendants provide 

no authority provided in 15-48-130 or -140 that would supply a basis for such an action. Nor have the 

Defendants shown any "manifest disregard of the law" with regard to this award of attorney's fees. 

The motion on this issue, too, must fail for want of any support in the law.  

4. The panel's award was detailed and specific, and it is not required under the Arbitration 
Act to issue its ruling in any particular format.  

 
The Defendants raised this issue explicitly in the Motion to Reconsider filed with the Panel after 

the arbitration award of April 10, 2023. In their final award ruling of July 19, 2023, at pages 3-4, the 

Panel rejected this argument as follows:  

The Panel notes that this dispute was referred to Arbitration by a Consent Order agreed to by 
counsel for the parties and signed by Judge Thomas L. Hughston dated July 9, 2012. Paragraph 
8 of the Consent order stated that 'This arbitration shall follow the South Carolina Rules of 
Civil Procedure where practical and to the extent not inconsistent herewith". The only 
provision in the Consent Order addressing the form of the Award is the requirement in 
paragraph 13 that ̀ The determination shall be issued in the form of an award on all claims and 
counterclaims.' The Panel issued a 25-page unanimous Arbitration Award addressing each of 
the claims asserted by the Plaintiff in his Second Amended Complaint, except those which the 
Plaintiff withdrew following the hearing. The Panel did not award any relief to the Defendants 
under the Counterclaims set forth in the Defendants' Answer to Second Amended Complaint 
and Counterclaims dated April 26, 2022. 

 
The Panel has considered the grounds and Motion for Reconsideration of Arbitration Award 
dated April 18, 2023, and the arguments presented in Memorandum In Opposition To 
Defendants Motion For Reconsideration Of Arbitration Award dated May 3, 2023. The Panel 
finds that it is not required to issue separate findings of fact or conclusions of law when ruling 
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on motions presented and ruled upon prior to the hearing which are renewed during the 
hearing. In ruling on Defendants Motions the Panel noted that the Defendants had submitted 
proposed Orders of Dismissal on the Statute of Limitations Issue and the Derivative Action 
Issue and that it had considered the testimony presented at the hearing, excerpts from the 
depositions of Jo Ved and Stuart Fred submitted by counsel, and all exhibits entered into 
evidence by the parties and the proposed Orders submitted by counsel. The Defendants 
presented no new arguments in the Motion for Reconsideration which had not previously 
been submitted to the Panel at the hearing held on June 16, 2022, after which the panel issued 
its July 11, 2022, Order Denying Defendants' Motions to Dismiss and for Summary Judgment. 

 
 
 

S.C. Code Ann. Sec. 15-48-90 states that  
 

(a) The award shall be in writing and signed by the arbitrators joining in the award. The 
arbitrators shall deliver a copy to each party personally or by registered mail, or as provided in 
the agreement. 

 
There is no other requirement for the form of the award, which is consistent with the law of 

arbitration in SC that it is not "litigation by other means." Beyond the Arbitration Act provisions, the 

only other law governing the mode of trial and award for this arbitration was the Consent Order of 

Reference, July 9, 2012. As cited by the Panel, that Order required that the Panel "address each of the 

claims," which the Panel did. Not only that, the Panel addressed each affirmative defense argued by 

the Defendants, in writing, numerous times. That the Defendants are disappointed in the result is no 

basis for finding fault with the form of the Panel's award.  

Again, there is no support for this argument in 15-28-130 or -140, and the Court should deny 

the Defendants' motion on this argument, as well.  

MOTION TO CONFIRM 
 

(d) If the application to vacate is denied and no motion to modify or correct the award is 
pending, the court shall confirm the award.  

 
S.C. Code Ann. § 15-48-130 (LexisNexis, Lexis Advance through 2023 Regular Session Act No. 7, not 
including changes and corrections made by the Code Commissioner). 
 

Having heard and resolved the Motions to Vacate and Modify the arbitration award, the 

Plaintiff moves confirmation of the award under SC Code Ann. Sec. 15-48-130.  
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CONCLUSION 

 
For all the reasons stated above, the Plaintiff respectfully request that the court deny the 

motions to vacate or modify and confirm the arbitration award.  

 

Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
      Facsimile: 843-478-7595  

mike@mikeroselawfirm.com   
July 17, 2023 
Charleston, SC  
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EXHIBITS 

 
A. Award of Panel (April 10, 2023)  
B. Consent Order Referring Matter to Arbitration (July 9, 2012) 
C. Plaintiff’s Memorandum in Opposition to Defendants’ Rule 12(b)(1), SCRCP, 

Motion to Dismiss (May 31, 2022)  
D. Plaintiff’s Memorandum in Opposition to Defendants’ Motion for Summary 

Judgment (May 31, 2022)  
E. Order Denying Defendants’ Motions (July 11, 2022)  
F. Plaintiff's Prehearing Brief (October 24, 2022)  
G. Plaintiff's (Proposed) Order (December 23, 2022)  
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STATE OF SOUTH CAROLINA 
COUNTY OF CHARLESTON 
 
 
THOMAS H. MORGAN 
 
                                                 Plaintiff, 
 
v. 
 
JOHN L. GILBERT, STUART L. FRED, 
BELLA VISTA PARTNERSHIP, A TEXAS 
GENERAL PARTNERSHIP, BOMASADA 
GROUP, INC., A TEXAS CORPORATION, 
BOMASADA INVESTMENT GROUP II, 
LLC, A TEXAS LIMITED LIABILITY 
COMPANY, LAURALIS MANAGEMENT, 
INC., A TEXAS CORPORATION AND 150 
BEE STREET, LLC, A SOUTH CAROLINA 
LIMITED LIABILITY COMPANY,  
 
                                               Defendants.  
 

IN ARBITRATION 
 
IN THE COURT OF COMMON PLEAS 
C.A. NO. 2012-CP-10-00580 
 
 
 
 
PLAINTIFF’S SUPPLEMENTAL 
MEMORANDUM IN OPPOSITION TO 
DEFENDANTS’  
MOTION TO VACATE  

 
INTRODUCTION 

 
In its 3 separate memoranda supporting its motion to vacate the arbitration award issue by a 

3-person arbitration panel in this matter, the Defendants argue that the panel issued its award when it 

had no subject matter jurisdiction and, if it had jurisdiction to decide the matters before it, knowingly 

disregarded the law and issued its decision in knowing and willful defiance of that law. 

Though Defendants are free to make whatever arguments they wish to attempt to support 

their motion to vacate this arbitration award, these arguments are astounding. 

First, the Defendants argue that the panel never had jurisdiction to decide this matter at all 

because the panel lacked subject matter jurisdiction to decide it. The problem with that argument is 

that the Defendants say they raised that very defense of lack of subject matter jurisdiction in their 

pleadings, then consented to refer the entire dispute between the parties, including their defense of 
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lack of subject matter jurisdiction, to the panel to decide. The July 9, 2012, Order of Judge Hughston, 

referring this matter to arbitration, contained the following language, in paragraph 1 of that Order: 

The parties, through their counsel, have stipulated to the entry of this Order referring the 
above captioned matter to binding arbitration. 

NOW THEREFORE, IT IS HEREBY ORDERED: 

1. All claims, both compulsory and non-compulsory, specifically including all claims, counter-
claims, and/or third-party claims, related to the underlying facts, transactions, and/or 
occurrences that are the subject matter of the pleadings and claims asserted in this case, shall 
be decided by binding arbitration that shall be conducted in accordance with the terms of 
this Order and otherwise pursuant to the Federal Arbitration Act and all of the parties 
submit themselves to the jurisdiction of this court and arbitration panel. All parties shall 
assert all claims they may have against one another arising out of this matter, including, without 
limitation, any claims for breach of the arbitration agreement by the other party by the filing 
of the instant action. ... (emphasis added).  

Clearly, all matters in the case, including the presence or absence of subject matter jurisdiction 

were submitted to binding arbitration for final determination by the arbitration panel, and all parties 

submitted themselves to the jurisdiction of the court and the arbitration panel. 

Second, for the Defendants to argue that the panel knew what the law was and yet willfully 

disregarded it, is to say that these arbitration panel members, including senior and well-regarded 

members of the South Carolina Bar (Dawes Cooke, Paul Dominick, Brew Hagood), and a former 

Chief Justice of the SC Supreme Court (Chief Justice Costa Pleicones (ret.)), were not only wrong in 

deciding this matter, but disregarded the law they knew to be binding and issued a willfully erroneous 

decision in spite of that knowledge. 

There is simply no support for that argument in the record before this Court. As recounted in 

the Plaintiff's earlier memorandum and as will be described in more detail here, the arbitration panel 

members reviewed arguments of counsel in written form and oral argument on motions, at trial, during 

post-trial motions, and on a motion to reconsider. The panel considered hundreds of pages of briefing 

and reviewed thousands of pages of exhibits and heard many days of testimony in reaching their 
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decisions. Their written findings are not cursory but describe their decisions and reasoning in some 

detail. 

The Defendants here simply want not only a second bite, but rather fifth or sixth bites at the 

apple, rehashing arguments that they have made on multiple occasions that failed to persuade the 

panel to decide in their favor.  

There is no appeal of an arbitration award in South Carolina. Rather, there is only a motion to 

vacate under the very limited circumstances afforded by South Carolina law. Those circumstances 

clearly do not exist here.  This court must deny the motion of the Defendants to vacate. 

ARGUMENT 

1. The Defendants moved to compel this arbitration and submitted the issues they are 
arguing now to binding arbitration. 

The case file in this matter reveals the origin of the litigation and provides insight to the early 

contentions of the parties and how the matter came to be submitted to be decided by binding 

arbitration. 

On January 26, 2012, the Plaintiff filed the initial Summons and Complaint in this matter and 

obtained a Temporary Restraining Order. On February 1, 2012, the Defendants filed a Motion to 

Dissolve the Temporary Restraining Order and to Dismiss the Complaint, arguing, notably, that the 

parties were bound by an arbitration clause in their Company's Operating Agreement. 

The Defendants, now move pursuant to SCRCP 12(b)(l) to dismiss and assert (1) that the 
Circuit Court was without subject matter jurisdiction inasmuch as the Agreement in question 
requires submission of the disputes in the Plaintiffs Complaint to a binding arbitration; (2) 
that the Circuit Court was the improper venue due to the fact that the proper forum to hear 
the case was the appropriate arbitration panel.  

Defendants’ February 1, 2012, Motion, Page 3 of 7. 

On February 27, 2012, the Court denied the Motion to Dismiss and to Compel Arbitration, 

citing the fact that the Operating Agreement did not comply with the notice provision contained in 
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the SC Uniform Arbitration Act, and even if the federal act applied, not all parties before the court 

were parties to the arbitration agreement. 

On March 13, 2012, the Defendants filed an Answer to the Complaint, with affirmative 

defenses, and counterclaims against the Plaintiff. One of the affirmative defenses was lack of subject 

matter jurisdiction based on the arbitration clause (paragraph 79). 

Despite the fact that the Court had ruled that the arbitration clause was not a bar to the 

Complaint filed in Circuit Court, the parties nonetheless, on July 9, 2012, consented to submit the 

entire case for a binding arbitration to reach a final decision on the matter before the court. The 

Court's order not only provides the jurisdictional referral language excerpted above, but it also 

provided for the following procedural details that have some relevance to the arguments currently 

before the court: 

4. The Chairperson shall have sole authority and responsibility to hear and decide 
procedural, scheduling, and discovery-related motions, disputes, and issues, including 
but not limited to: 

(A) Initiating a scheduling conference and establish a schedule for arbitration 
proceedings, including the hearing on the merits; 

(B) Conducting pre-hearing conferences; 
(C) Disposing of motions to amend the pleadings; 
(D) Ordering discovery, including in-state and out-of-state subpoenas to third parties; 
(E) Resolving discovery disputes and impose sanctions against a party that does not 

comply with the orders of the Chairperson/Panel; and 
(F) Resolving motions concerning discovery, compelling discovery responses, and 

protecting parties from discovery abuses. 
 
5. All other motions, disputes, and/or issues, including dispositive motions, rulings on 
the admissibility and exclusion of evidence and/or witnesses, injunctive relief, and any other 
non-procedural, non-scheduling, and non-discovery issue, must be determined by a 
majority vote of the full Panel unless otherwise agreed to by both sides. … 
 
7. The arbitrator(s) are not required to strictly follow the South Carolina Rules of 
Evidence. The arbitrator(s) shall exercise discretion in applying evidentiary rules to secure 
fairness in the hearing, consistent with the expedited purpose of arbitration. It is the 
intent of this arbitration agreement to expedite and streamline the presentation of evidence 
and witnesses at the arbitration hearing, and, to that end, the parties do hereby agree that 
records custodians shall not be required to authenticate documents at the hearing. Moreover, 
to the extent that the parties may agree on the relevancy or admissibility of evidence, exhibits 
and witnesses to be presented at trial, the panel of arbitrators shall defer to the parties' 
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agreement. In order to encourage the streamlined presentation of witnesses and evidence, the 
parties shall be required to exchange proposed exhibits and witnesses with each other ten (10) 
days in advance of the first day of the arbitration trial hearing and will make best efforts to 
submit one comprehensive list of exhibits to the panel. It is not necessary that the parties agree 
to the exhibits in the exhibit list, only that the parties intend to introduce the exhibits at trial. 
Moreover, the exhibit list shall not be a bar to the admission of other evidence that may 
become relevant at trial. 
 
8. This arbitration shall follow the South Carolina Rules of Civil Procedure where 
practical and to the extent not inconsistent herewith. 
 
9. The arbitrator(s) shall apply the substantive law that the arbitrator(s) 
determine(s) to be applicable to the issues in the dispute. 
 
10. The Court shall enter appropriate orders to ensure compliance with the Orders and awards 
of the arbitrator(s) and to ensure that the arbitrator(s) receive payment. … 
 
13. The arbitrators shall issue a final determination within thirty (30) days of the completion 
of the hearing unless otherwise agreed to in writing by the parties. The determination shall 
be issued in the form of an award on all claims and counterclaims. 
 
14. This case shall be administratively stayed pending completion of the arbitration. The 
Court retains jurisdiction to enforce this Order and to enter any Orders including a 
judgment upon the arbitrator's award or order. 
 
July 9, 2012, Order (emphasis added).  

 
After Judge Hughston's order, the panel convened, and the panel chair directed discovery and 

heard motions on pleading and discovery matters. The order of July 9, 2012, governed the 

administration of this arbitration process through the final award. 

2. The Defendants argued each of these motions on multiple occasions to the arbitration 
panel and the panel made considered and well-grounded decisions on each based on the 
evidence presented to them and the written and oral arguments of counsel. 

Motion to Dismiss/ For Summary Judgment (Subject Matter Jurisdiction/ Derivative Action) 

Though the Defendants argue that they first raised "subject matter jurisdiction" in their 

original Answer, that reference in paragraph 79 stated that the circuit court had no jurisdiction because 

the case was governed by the arbitration agreement between the parties. That argument became moot 

after the order referring the entire case to arbitration. 
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The first substantive argument related to the inclusion of the Company, 150 Bee Street, LLC 

in the case came during the arbitration chair's consideration of the Plaintiff's Motion to Amend to 

add, among other things, 150 Bee Street as a nominal party. The Plaintiffs argued that the law of South 

Carolina and Rule 15, SCRCP, allowed liberal amendment and relation back, among other arguments. 

The Defendants filed their memorandum in opposition, making the same or similar argument to the 

one the raise here. The panel chair allowed the amendment, adopting the Plaintiff's reasoning, though 

it did allow the Defendants to continue raising this argument as a defense, which they did. 

In June 2022, the arbitration panel scheduled and heard in person dispositive motion 

arguments from the Defendants. Among them was this argument. The Plaintiff’s argument is attached 

as Exhibit F and fully incorporated, but not repeated, here. The Defendants filed their memorandum, 

making a similar argument to the one they make here. The arbitration panel heard arguments, reviewed 

the memoranda and hundreds of pages of exhibits submitted by both sides and denied the Defendant's 

motion to dismiss. Exhibit A.  

At trial, the Defendants elicited testimony and presented evidence on this issue and argued for 

a Directed Verdict on this same issue. The parties repeated their arguments from the dispositive 

motion stage. At the hearing, the panel took this motion under advisement. 

The arbitration panel requested proposed briefs in lieu of final closing arguments and the 

parties submitted hundreds of pages of argument, including on this issue. The panel also waited until 

the transcript of the hearing was completed (1,504 pages) and considered the testimony, the exhibits 

admitted into evidence and the voluminous written and oral arguments of counsel before issuing their 

ruling. 

The panel issued its final award, ruling against the Defendants on this issue: 

After considering the testimony presented at the hearing, including the deposition excerpts of 
Jo Ved and Stuart Fred, and reviewing the transcript of the hearing and the exhibits entered 
into evidence by the parties along with the proposed Order submitted by the parties, the Panel 
issues the following rulings: 
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The Defendants’ Motion for Dismissal of the Derivative Action, which was renewed after 
presentation of the Plaintiff’s case and at the conclusion of the testimony, is hereby DENIED. 

(Exhibit E).  

The Defendants then moved and submitted a memorandum supporting its motion for 

reconsideration of this ruling, and, after briefing in opposition from the Plaintiff, the arbitration panel 

denied the Defendants' motion. 

Now, the Defendants, for at least the fifth time, argues this motion again, in full, before this 

Court, hoping for a different result. 

Motion for Summary Judgment (Statute of Limitations) 

The track record for this argument is much the same as that for the subject matter jurisdiction/ 

derivative case argument. 

This issue was fully briefed, with multiple exhibits and argued before the arbitration panel on 

June 16, 2022. The Plaintiff’s argument is attached as Exhibit B and fully incorporated, but not 

repeated, here. 

Again, after considering the hundreds of pages of briefing and exhibits and extensive argument 

of counsel at the hearing, the panel denied the motion for summary judgment on this issue by Order 

of July 11, 2022. (See Order, Exhibit A).  

As recounted by the Defendants in their memorandum before this, at the trial of this case 

conducted before the Panel between October 31 and November 8, 2022 (the “Hearing”), Defendants 

presented evidence directly related to this issue and renewed their motion. In its initial Arbitration 

Award on April 10, 2023, the Panel denied Defendants’ Motion. 

On April 18, 2023, Defendants served their Motion for Reconsideration of Arbitration Award. 

The Plaintiff filed a memorandum in opposition. See Plaintiff’s Memo, Exhibit C. The Panel then 
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issued its Final Arbitration Award on June 19, 2023 (the “Final Award”). As, the Defendants concede, 

"[f]or a third time," the Panel denied Defendants’ Motion. 

The Defendants now make the very same argument that they made on at least three occasions 

without success to the arbitration panel, hoping for a different result from this Court. 

Motion to Vacate Based on the Award of Attorney's Fees 

In its Initial Award, the panel made the following ruling concerning attorneys' fees. 

Plaintiff’s proposed Final Determination of the Arbitration Panel requested an award of 
attorney’s fees of $1,707,725.00. However, no accounting was provided as to when and to 
whom attorneys were paid. Counsel for Defendants have argued that the Plaintiff used various 
attorneys over the years which could affect the Panel’s determination of the reasonableness of 
the fees requested. 
 
Thus, the Panel directs that Plaintiff provide a detailed summary of expenses, including, legal 
fees, related to the prosecution of this action within fifteen (15) days of the date of this Award, 
and that Defendants respond to Plaintiff’s summary within fifteen (15) days of its receipt. 

 
The Plaintiffs made a submission of attorney’s fees as requested by the Court, see Exhibit D, 

and the Defendants argued against the award of any attorney's fees. 

In its Final Award, the arbitration panel awarded the Plaintiff $696,509.00, significantly less 

than the Plaintiff requested, based on the panel's view of the evidence and the equities between the 

parties. 

In its memorandum, the Defendants make a lengthy argument about the Plaintiff's "secret 

agreement" with the plaintiffs in the construction case pending against the Company, in an effort to 

preserve some amount of recovery for the Company and its members (not including the Defendants 

but including a member who is not a party to this case). The panel heard these arguments and the 

Defendants put a witness on the stand to testify concerning this issue. 

The panel made no specific ruling on this issue in the Initial or Final Award in this matter. 

In each instance, the three issues argued by the Defendants were thoroughly litigated before 

the arbitration panel, and the panel issued its ruling in its Initial and Final Awards after careful 
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consideration of all of the evidence, testimony, and extensive and voluminous briefing of counsel for 

both sides. 

As detailed in Plaintiff's earlier memorandum opposing the motion to vacate, there is no 

appeal under South Carolina law for binding arbitration. That is why it is called binding arbitration. 

The only remedy by a party disappointed in an arbitration decision is to move to vacate under 

the statutory provisions of S.C. Code Ann. § 15-48-130 or to argue that the panel exhibited a "a 

manifest disregard or perverse misconstruction of the law" in reaching its ruling. However, decisions 

recognizing this non-statutory ground for vacating arbitration awards have required "something 

beyond and different from a mere error of law or failure on the part of arbitrators to understand or 

apply the law." Batten v. Howell, 300 S.C. 545, 389 S.E.2d 170, 172 (Ct. App. 1990) ("[A]rbitrators 

need not specify their reasoning or the basis of the award so long as the factual inferences and legal 

conclusions supporting the award are 'barely colorable.'") 

The fact that the relief was such that it could not or would not be granted by a court of law or 

equity is not ground for vacating or refusing to confirm the award. S.C. Code Ann. § 15-48-130(a). 

In this case, the Defendants argue, with regard to the subject matter jurisdiction/ derivative 

case argument, first, that the panel had no ability to hear it. That is clearly contrary to the provision of 

the order referring this entire case to binding arbitration that submitted "[a]ll claims, both compulsory 

and non-compulsory, specifically including all claims, counter-claims, and/or third-party claims, 

related to the underlying facts, transactions, and/or occurrences that are the subject matter of the 

pleadings and claims asserted in this case..." to binding arbitration and "all of the parties submit 

themselves to the jurisdiction of this court and arbitration panel." Order, July 9, 2012, paragraph 1.   

The issue was submitted to the panel to decide, it was argued before the panel numerous times, 

and the panel decided it. An argument that the court or arbitration panel lacks subject matter 

jurisdiction does not mean that the court or arbitration panel cannot decide the issue (clearly, they 
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can), but whether the Plaintiff is entitled to relief. Here, the panel decided that the Plaintiff is entitled 

to relief, and dismissed the motion based on this argument. 

For the subject matter jurisdiction/ derivative issue, as well as the statute of limitations issue 

and the "unclean hands/ attorney’s fees" issue, the Defendants are left arguing that the panel exhibited 

a “manifest disregard or perverse misconstruction of the law" in reaching its ruling. 

As laid out in the Plaintiff's earlier memorandum and in this supplemental memorandum, to 

argue that this arbitration panel, made up of these distinguished lawyers and jurist who took the care 

to hear, review, and rule on these and many other issues over the course of days and hours of testimony 

and argument and even more hours of review of the record and internal deliberation, knew what the 

law was and knowingly and intentionally disregarded it to reach their decision, is laughable. 

The Defendants simply seek to appeal decisions on issues on which they did not prevail.  

In binding arbitration there is no appeal.  

This Court should deny the Motion to Vacate and confirm the Final Arbitration Award. 

CONCLUSION 
 

For all the reasons stated above, the Plaintiff respectfully request that the court deny the 

motions to vacate or modify and confirm the arbitration award.  

Respectfully submitted,  

/s/ W. Andrew Gowder, Jr.  
W. Andrew Gowder, Jr., (S.C. Bar #7895) 

      AUSTEN & GOWDER, LLC  
      Charleston, South Carolina 29405 
      Phone: 843/727-2229    

andy@austengowder.com   
 

      Michael T. Rose, Esquire (S.C. Bar #4910) 
      MIKE ROSE LAW FIRM, PC 

406 Central Ave. 
      Summerville, SC 29483 
      Phone: 843-871-1821 
November 9, 2023,     Facsimile: 843-478-7595 
Charleston, South Carolina    mike@mikeroselawfirm.com   

REC 0822



Exhibits 
 

A. Order Denying Defendants’ Motions (July 11, 2022) 
 

B. Plaintiff’s Memorandum in Opposition to Defendants’ Motion for Summary 
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Reconsideration (May 3, 2023) 
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E. Final Arbitration Award (June 19, 2023)  
 

F. Plaintiff’s Memorandum in Opposition to Defendants’ Rule 12(b)(1), SCRCP, 
Motion to Dismiss (May 31, 2022) 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 
) 

THOMAS H. MORGAN ) 
) 

Plaintiff, ) 
V. ) 
JOHN L. GILBERT, STUART L. FRED, ) 

BELLA VISTA PARTNERSHIP, A TEXAS ) 
GENERAL PARTNERSHIP, BOMASADA ) 
GROUP, INC., A TEXAS CORPORATION, ) 
BOMASADA INVESTMENT GROUP II, ) 
LLC, A TEXAS LIMITED LIABILITY ) 
COMPANY, AND 150 BEE STREET, LLC, ) 
A SOUTH CAROLINA LIMITED ) 
LIABILITY COMPANY ) 

) 
Defendants. ) 

) 

IN ARBITRATION 

PREVIOUSLY: 
IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
CASE NO: 2012-CP-10-580 

ORDER DENYING DEFENDANTS' 

MOTIONS TO DISMISS AND FOR 

SUMMARY JUDGMENT 

This case is being arbitrated pursuant to the terms of the Consent Order Referring Matter 

to Arbitration filed on July 9, 2012. The composition of the panel has changed over the years. M. 

Dawes Cooke, the initial chair of the panel, recused himself on June 9, 2019. Paul A. Dominick 

was substituted in place of Mr. Cooke under the terms of a Consent Order Substituting Arbitrator 

in September of 2019. Claron A. Robertson, III resigned from the Panel and the parties agreed to 

a Consent Order Substituting Arbitrator filed on May 9, 2022, in which Costa M. Pleicones was 

substituted in place of Mr. Robertson. 

The Defendants filed two motions pursuant to Rule 12, SCRCP, and a third motion 

under Rule 56, SCRCP. Because matters outside the pleadings were submitted by both parties, 

without objection and considered by the panel, the Rule 12 motions were also treated as having 

been made under Rule 56. In accordance with the Third Amended Scheduling Order dated April 

29, 2022, counsel for the parties provided the members of the panel with electronic and hard 

copies of the Motions, memoranda in support and in opposition to the Motions along with 

exhibits and excerpts from depositions. 

EXHIBIT A
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Oral arguments were heard by the panel on June 16, 2022, at the offices of Nexsen Pruet 

in Charleston. W. Andrew Gowder, Jr. and Michael T. Rose appeared on behalf of the Plaintiff. 

Henry E. Grimball and Morris A. Ellison appeared on behalf of the Defendants. The parties 

  agreed to split the cost of a court reporter, Marie McCollum, for the hearing. On June 23, 2022, 

Ms. McCollum provided a link to download a certified transcript of the hearing to counsel for the 

parties and the panel chair. The panel chair downloaded the transcript and provided a copy to the 

other members of the panel. The Court Reporter provided an index at pages 125 and 126 of the 

transcript listing the eight Exhibits which were marked by counsel for Defendants at the hearing. 

At the conclusion of the hearing counsel for Defendants agreed that the notebooks and 

electronic copies sent by Plaintiff's counsel to the members of the panel which contained the 

Plaintiff's Memoranda In Opposition to the Defendants’ three Motions and Exhibits submitted to 

the Panel were considered to be part of the record for the hearing even though these documents 

were not marked as individual exhibits at the hearing. 

The panel conferred following the hearing on June 16, 2022, and each member of the 

panel had an opportunity to review the transcript of the hearing prior to the issuance of this 

Order. Additionally, the panel met via Zoom on June 30, 2022, to deliberate and finalize their 

ruling on the three outstanding Motions. 

After review of Defendants’ Motions, the memoranda in support and in opposition to the 

Motions, the exhibits filed by the parties and consideration of the oral arguments by counsel at 

the hearing on June 16, 2022, which are set forth in the transcript, it is the ruling of the panel that 

each of Defendants three Motions are hereby DENIED. 

AND IT IS SO ORDERED. 
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By: H. Brion tH asotd 

H. Brewton Hagood, Chair? 
Arbitration Panel 

bhagood@rosenhagood.com 

  

  

  

  

By: 

Paul A. Dominick, Member, 
Arbitration Panel 

pdominick@nexsenpruet.com 

By: 
  

Costa M. Pleicones, Member, 
Arbitration Panel 

CPleicones@hsblawfirm.com 
  

Dated: July 11, 2022 
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By: 
  

H. Brewton Hagood, Chair, 
Arbitration Panel 
bhagood@rosenhagood.com 
  

  

Paul A. Dominick, Member, 
Arbitration Panel 
pdominick@nexsenpruet.com 
  

i 

  

Costa M. Pleicones, Member, 
Arbitration Panel 
CPleicones@hsblawfirm.com 
  

Dated: July_if 2022 
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1 STATE OF SOUTH CAROLINA  )COURT OF COMMON PLEAS
2 COUNTY OF CHARLESTON     )CASE NO.: 2012-CP-10-580
3 THOMAS H. MORGAN,
4                    Plaintiff(s),
5               -vs-
6 JOHN L. GILBERT, STUART L. FRED,

BELLA VISTA PARTNERSHIP, A
7 TEXAS GENERAL PARTNERSHIP,

BOMASADA GROUP, INC., A TEXAS
8 CORPORATION, BOMASADA

INVESTMENT GROUP, II, LLC, A
9 TEXAS LIMITED LIABILITY

COMPANY, LAURALIS
10 MANAGEMENT, INC., A TEXAS

CORPORATION, AND 150 BEE STREET,
11 LLC, A SOUTH CAROLINA LIMITED

LIABILITY COMPANY,
12

                   Defendant(s).
13
14
15 Volume II Arbitration
16 Before Panel:   Brewton Hagood, Costa Pleicones,

                and Paul Dominic
17

Date Taken:     Tuesday, November 1st, 2022
18

Time Taken:     9:00 a.m.
19

Location:       Womble Bond Dickinson
20                 5 Exchange Street

                Charleston, South Carolina 29401
21

Reported By:    Judy W. Galuppo, Court Reporter
22
23
24
25
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1                   A-P-P-E-A-R-A-N-C-E-S

2 ARBITRATORS

3             By: Paul Dominick, Esquire

            NEXSEN PRUET, LLC

4             200 Meeting Street, Suite 400

            Charleston, South Carolina 29401

5             Email: pdominick@nexsenpruet.com

6 and

7             By: Costa M. Pleicones, Esquire

            HAYNSWORTH SINKLER BOYD, PA

8             1201 Main Street, 22nd Floor

            Columbia, South Carolina 29201

9             Email: cpleicones@hsblawfirm.com

10 and

11             By: H. Brewton Hagood, Esquire

            ROSEN HAGOOD

12             40 Calhoun Street, Suite 450

            Charleston, South Carolina 29401

13             Email: bhagood@rosenhagood.com

14 For the Plaintiff

15             By: Andrew Gowder, Esquire

            AUSTEN & GOWDER, LLC

16             1629 Meeting Street Rd, Suite A

            Charleston, South Carolina 29405

17             Email: andy@austengowder.com

18 and

19             By: Michael T. Rose, Esquire

            409 Central Avenue.

20             Summerville, South Carolina 29480

            Email: mrose5@sc.rr.com

21

22

23

24

25
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1                   APPEARANCES CONTINUED

2 For the Defendants

3             By: Morris Ellison, Esquire

            By: Henry Grimball, IV, Esquire

4             WOMBLE BOND DICKINSON

            5 Exchange Street

5             Charleston, South Carolina 29401

            Email: henry.grimball@wbd-us.com

6             Email: morris.ellison@wbd-us.com

7 Also Present

8             Jade Alderman, Paralegal

            Thomas Morgan, Plaintiff

9             John Gilbert, Defendant

            Ronny Burkett, CPA

10             Elizabeth Baker

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25                INDEX AT REAR OF TRANSCRIPT
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6 By Mr. Grimball                                    371
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1 longer a voting interest, as it turned out?

2       A     That's right.

3       Q     So you and Edwin Pearlstine, together, with

4 your percentages there, as a part of the three voting

5 Members, by my math, comes to about 63.6 percent.  And

6 so y'all had the total voting rights in the LLC.  They

7 were under your control as long as you and Pearlstine

8 voted together, correct?  As long as y'all voted

9 together --

10       A     Say that again?

11       Q     -- y'all had over 50 percent, correct?

12       A     Can you say that again?

13       Q     Yeah.  If you add -- if Neal Baker's

14 percentage is gone and no longer voting, you got these

15 three numbers to add together, and between you and

16 Pearlstine, y'all had a majority voting interest,

17 correct?

18       A     Or between Bella Vista and Pearlstine would

19 be the majority, as well.

20       Q     No, but you and Mr. Pearlstine, as long as

21 you voted, together with Pearlstine, y'all had a

22 majority vote, correct?

23       A     Yes, but if Pearlstine and Bella Vista voted

24 together they would have majority.

25       Q     All right.  I'll show you Defendant's
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Morgan, Thomas H.  Vs. Glibert, John L. 

1       Q     And isn't it fair to say that the project

2 went forward and then the great recession began?  The

3 great recession?  You know, you've heard of the great

4 recession?

5       A     I have, yes.

6       Q     Yeah.  And we've got a stipulation now

7 that -- I forget the name of the bank, I mean the

8 Lehman Brothers, we stipulated, went bankrupt?

9       A     They did, yes.

10       Q     And you know, as well, Wachovia went

11 bankrupt.  A number of huge banks went bankrupt.

12       A     Yeah, our bank did, Wachovia, yes.

13       Q     Okay.  And in point of fact, you knew that

14 the condominium market in Miami had started to collapse

15 as soon as April 2006?

16       A     I knew that yes.

17       Q     Okay.  And I think you called Miami the

18 canary in the cage like the coalminer would --

19       A     Canary --

20       Q     -- if the canary died --

21       A     Yeah.

22       Q     -- you knew you were in trouble.  And Miami

23 was like that canary in the cage?

24       A     The canary in the coal mine, yes.

25       Q     And you became worried and emailed -- let me
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Arbitration , Vol 2 November 1, 2022
Morgan, Thomas H.  Vs. Glibert, John L. 

1 show it to you, Defendant's Exhibit 72.

2             You became worried about all that.  This is

3 email April 25, 2007; Condominium market already

4 collapsing in 2006 in Miami.

5             (Defendant's Exhibit 72, Email, 1 page, is

6 offered into evidence.)

7       A     Right.

8       Q     You wrote your fellow members and said, Dear

9 Partners, I am reading the article in today's

10 Wall Street Journal that housing and condo sales

11 continue to deteriorate across the country caused by

12 tightening credit requirements to buyers.  The article

13 predicts worse times ahead, particularly in the fourth

14 quarter of 2007.  In regard to Bee Street, I would like

15 to get everyone's feedback.  It is my opinion we should

16 immediately get more aggressive on price reductions or

17 incentives during the prime selling season, which is

18 now.

19             That's what you wrote, didn't you?

20       A     I did.

21       Q     And I'm sure you understood that under the

22 second amended operating agreement, the people that

23 called the shots and the pricing were your

24 brother-in-law, Neal Baker --

25       A     That's right.
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Morgan, Thomas H.  Vs. Glibert, John L. 

1       Q     -- and Stuart Fred?

2       A     That's right.

3       Q     Okay.  And we've already reviewed them.  The

4 responses of Baker and -- Baker, it's already in

5 evidence?

6       A     Right.

7       Q     Baker's response --

8       A     That's right.

9       Q     -- was up here in that same, that

10 Exhibit 72.

11       A     Right.

12       Q     He says, in effect, spoke to Stuart and

13 John -- I haven't spoken to Stuart, John or Edwin.  As

14 far as I'm concerned, I'm willing to give you back all

15 your money and get you released from the liability.

16             This is your brother-in-law, right?

17       A     That's right.

18       Q     And he says, I don't agree at all with your

19 position.  Why did Beazer just fund us $2 million if the

20 market is so bad in Charleston?

21             He goes on to say, Charleston is a totally

22 different market and I'm willing to take a chance that

23 things aren't that bad here.

24             That's what he wrote you?

25       A     He did.
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BELLA VISTA PARTNERSHIP, A
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11 LLC, A SOUTH CAROLINA LIMITED

LIABILITY COMPANY,
12
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2 ARBITRATORS

3             By: Paul Dominick, Esquire
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4             200 Meeting Street, Suite 400
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5             Email: pdominick@nexsenpruet.com

6 and

7             By: Costa M. Pleicones, Esquire

            HAYNSWORTH SINKLER BOYD, PA
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9             Email: cpleicones@hsblawfirm.com

10 and

11             By: H. Brewton Hagood, Esquire
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12             40 Calhoun Street, Suite 450
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13             Email: bhagood@rosenhagood.com
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1             And he goes on to cite Section 6.01.  In

2 paragraph 1 it says, My client has advised me that he

3 has not been receiving monthly financial reports.

4             In paragraph 2 he says, My client has

5 advised me that he has been receiving weekly sales and

6 marketing reports as promised by Mr. Gilbert.  We trust

7 those reports will continued to be circulated to my

8 client on a going forward basis.

9             That's what he says, doesn't he?

10       A     Yes.  I wasn't receiving the budget versus

11 actual that were required under the operating agreement.

12       Q     Yeah.  And at the bottom -- you say he's a

13 non-litigator, but he writes at the bottom in that

14 paragraph right there, If we have any questions or

15 concerns following our receipt of the reports, we'll let

16 you know.  My client reserves all its rights under the

17 Operating Agreement, and nothing set forth herein shall

18 be deemed as a waiver of the same.

19             That's what he wrote, didn't he?

20       A     He did.

21       Q     All right.  And then there's this issue

22 about what knowledge you had of what was happening.  And

23 you testified yesterday under Direct Examination that

24 you happened to be in Mr. Baker's office in

25 December 2006.
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1       A     Right.

2       Q     And you saw draw requests on a table.

3       A     On Mr. Baker's desk.

4       Q     On his deck.  He was outside the room.

5       A     Yes.

6       Q     You looked at it.

7       A     Yes.

8       Q     And then you said, I want to see these

9 things.

10       A     I asked him, What are these?

11             And he said those were being supplied to me

12 by Mr. Fred office and Mr. Gilbert's office.

13             And I asked him why I had not seen these,

14 why I had not been receiving them.

15             And he said you're not supposed to receive

16 them, Stuart said, because you're not a managing member.

17       Q     All right.  In any event, had Julia DuMars,

18 his assistant, September 20, 2007, to Thomas Morgan, you

19 realize that's between four and five years before you

20 brought this action, was September 20, 2007?

21       A     Right.

22       Q     She writes, Here is most recent.  We're

23 missing one.  Julia.

24             And what she's talking about is the draw

25 requests, correct?
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1             (Defendant's Exhibit 80, Emails, 7 pages, is

2 marked for identification.)

3       A     That's right.

4       Q     And you had written a little below that,

5 Tom, Tom Morgan, this is the last monthly I've received

6 on Bee Street.  If you have August and September's

7 report could you please email them to me.

8             And she did that?

9       A     She did.  Neal said, Don't tell Stuart that

10 I'm sending these to you.

11       Q     Now, hold on now.  We're getting into

12 hearsay.  I'm not asking you what she said.  I'm just

13 asking if she sent it to you.  And you indicated she

14 did.

15             And in this document that you got here, we

16 look down it, it's got these cost items, original

17 budget, change orders, revised budgets.  And as an

18 example it says right here, Developer Fee.

19             See right there, Developer Fee?

20       A     That's right.

21       Q     $750,000.

22             And then Developer Overhead, $304,000.

23 Change Order, 150,000.  It's now $450,000.

24             Interim Property Operations, 300,000; the

25 Change Order is 150,000.  So it's gone up to $450,000.
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1       A     Right.

2       Q     All right.  And on the next page, and that's

3 submitted to Amegy Bank.

4             By the way, did you understand that Amegy

5 Bank sent inspectors to look at all this work?  They

6 wouldn't approve any of these payments without having

7 the owner inspect or look at it?

8       A     I read all those inspection reports.  And

9 they didn't look at all the travel expenses.  If you

10 want to pull those reports out, I'll tell you exactly

11 what they looked at.

12       Q     All right.  And then the next page is

13 Original Written Contract Signed.  Do see that,

14 $25 million?

15       A     Yes.

16       Q     Net change by Change Orders, $4,851,062.25.

17             Right there.  Do you see that?

18       A     That's right.

19       Q     And you can read that.  You've got an MBA

20 from Stanford; is that right?

21       A     I have a Master's degree.  I took all the

22 MBA classes, yes.

23       Q     Right.  And then contract sum to date,

24 $29,851.

25             Right there.  Do you see it?
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1       A     Yes.

2       Q     And then we go down a little, not too far.

3 This is another page of this document.

4             MR. HAGOOD:  This is all part of 80?

5             MR. GRIMBALL:  Yes, sir.  All part of it.

6 This is what she had sent him.  And we look at line

7 item 1145, Construction Travel Expense.  And the

8 original budget was $350,000.

9             And you can see there's been a change order.

10 And the change order is easy to see.  It's right there.

11       A     Yes.

12       Q     Change order of $50,000 is now up to

13 $400,000.

14             And then we go on down a little, because

15 Mr. Staubes later asks about all these entries.

16       A     Right.

17       Q     We have people that are working on this

18 matter.  And I look to line item 1220, that's Division

19 Manager, originally budgeted at 155,000.  He's been

20 raised to 185,000.

21             And I'm just going to take one or two

22 others.  Project Manager, he's budgeted at 109,000, he's

23 been raised $30,600, it looks like over there, $30,800.

24             On down to Field Secretary, item 1256 (sic),

25 Field Secretary, right there, that's 50,200 as
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1 originally budgeted, and she or he has been raised

2 $9,800.  Do you see that?

3       A     Yes.

4       Q     Pretty easy to read.  I mean it's right

5 there in black and white, no question?

6       A     These were a combination.

7       Q     You could read it.

8             MR. GOWDER:  Let him answer, please.

9       Q     Could you read it?

10             MR. GOWDER:  Let him answer the question.

11       A     I said these are a combination of what

12 Hightower was being paid and BIG II.  And I had --

13 there's nothing to say what Hightower was paid, who

14 these people were, whether they were Hightower's people,

15 whether they were BIG II's people.  No breakout of any

16 of this.  And they said Hightower did 75 percent, at

17 least.  John Gilbert said they did 90 percent of the

18 work.  I had no idea what portion was Hightower's and

19 what portion was BIG II's.  So it was impossible to tell

20 what these categories were.

21       Q     Let me direct you to this last item 1295,

22 Corporate Overhead, that's been raised by what, $50,000,

23 from 200,000 to 250; do you see that?

24       A     Yes.

25       Q     I'm going to now take you to Exhibit 81.
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1 And Julia DuMars again emails you and says, Here is the

2 latest.

3             Do you see it?  December 17, 2007.

4       A     Yes.

5       Q     Four years and a month before you brought

6 suit.

7       A     Correct.

8       Q     And it's got attached to that, if we scroll

9 down, attached to it, that's Exhibit 81, she's sending

10 you this draw request again.  And it's dated up here in

11 the upper right, December 4th, 2007, Draw No. 33.  That

12 happens to be the last draw request, correct?

13             (Defendant's Exhibit 81, Email, 6 pages, is

14 offered into evidence.)

15       A     Yes.  And as I said, it was very confusing.

16 The numbers were confusing.  Hightower was doing the

17 work.  What was BIG II doing?  And what was 150 Bee

18 Street doing?

19             And I looked at this developer fee, 750,000,

20 and I thought that was travel expenses.  And it was not

21 travel expenses.  Because travel expenses don't even

22 show here.  They didn't break it out.  I had no idea

23 what the travel expenses were.  So for some reason, I

24 just looked at it pretty quickly.  I thought 750 was the

25 travel expenses.  And Mr. Fred explained, you were --
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1 I -- you read that letter earlier that said the travel

2 expenses that you referred to were the corporate

3 overhead.

4       Q     All right?

5       A     Or the development fee.  Sorry.

6       Q     Look at line item 1145 right here.  Make

7 sure I'm on the right page.  There it is further down,

8 see it right there?  You said there is nothing about

9 travel expenses.  1145, Construction Travel Expense.  It

10 says that right there, doesn't it?

11       A     It did.  And I explained to you what Neal

12 told me they were after speaking with Mr. Fred.

13       Q     Let's not go into what Neal said.

14       A     I explained that earlier.

15       Q     And the travel expenses are budgeted at

16 $350,000, right there?

17       A     And I believe showed the actual spent to

18 date on the right.

19       Q     It had gone up 131,000 to 41,250, correct,

20 right there (sic)?

21       A     Right.

22       Q     And if we go back to that first page.  I

23 don't want to belabor this, but -- but these entries are

24 here.  And right here, Developer Overhead has gone up

25 $250,000, shows it right there.  Interim Property
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1 Operations has gone up $250,000.  And we go back to this

2 page that had travel expenses on it and we look at those

3 different people who are working on the job.  Division

4 Manager, his change now is up to 85,250 for a total of

5 $240,250.  Right there.  Do you see it?

6       A     I do.  And all of these costs were supposed

7 to be actual costs plus 1 percent.  So I assume that's

8 what's happening, that these were actual costs.

9       Q     Corporate Overhead down here has gone from

10 200 to 310, right?  See it?

11       A     Yes.  Again, actual costs, and when you go

12 back to look at it later and seen the breakout, if you

13 do have an audit, that should have been actual costs.

14 They would never show me the backup for this, even after

15 2007.  It wasn't until 2014 that Elliott Davis got

16 backup for any of these expenses.  They refused to show

17 me the backup for the construction costs here that you

18 show.  It was impossible to know what it was without

19 seeing the backup.

20       Q     Going to Exhibit 82.  This is an email from

21 John Gilbert sending out balance sheet as of

22 December 31, 2007 -- 2007 Schedule of Costs of 150 Bee

23 Street, and you got a copy of that, didn't you?

24             (Defendant's Exhibit 82, Email, 4 pages, is

25 offered into evidence.)

Page 569

Veritext Legal Solutions
800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com

REC 0849



Arbitration  , Vol 3 November 2, 2022
Morgan, Thomas H.  Vs. Glibert, John L. 

1       A     I did.  They were supposed to send this 90

2 days after the end of the fiscal year.  They did not

3 send it for 2005, 2006.  And he sent it out for 2007 and

4 it showed travel expenses zero.

5       Q     You got it May 2, 2008.  See the date right

6 there, May 2, 2008?

7       A     Yes, that was for the year 2007,

8 December 31, 2007, for the year 2007.

9       Q     Well over three years before you filed your

10 suit.

11       A     Yes.

12       Q     Let's just go down to one entry here, if I

13 can find it.  General & Administrative Expenses -- let

14 me blow that up just a little.  General & Administrative

15 Expenses, line item 6035, Airplane Fuel, $18,873.69.

16             Do you see that?

17       A     Yes, that's what my CPA asked about.  But if

18 you look up above it shows, Travel, zero.

19       Q     Did you think they were buying fuel for

20 Delta Airlines?  Or did you think it would be going to

21 that jet?

22       A     Yes, I did think it might be going to the

23 jet; that's whether why I was asking what it was.

24       Q     Because you had ridden on the jet.

25       A     I asked him, What were the travel expenses?
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1             He didn't say anything about we're traveling

2 on our jet, do you agree we can travel on our jet.

3 Because we never spoke to me about it.  And he didn't

4 answer my questions properly.  I said I would like to

5 see the travel expenses.  Well, he didn't show them to

6 me.  And I wondered at that point where he claims we all

7 knew about the travel expenses, why he didn't say,

8 Mr. Morgan, you knew we were going to travel on our jet

9 and charge -- travel to Charleston, travel to Phoenix,

10 Las Vegas, Pebble Beach, you knew it, Mr. Morgan, and

11 here they are.

12       Q     Mr. Morgan, you flew on the jet.

13       A     I did twice as a ride; and it didn't help me

14 at all.  I flew from here to Nashville.

15       Q     All right.  And Nashville was one of the

16 project sites they had?

17       A     That's right.

18       Q     Okay.  Subject, 1150 Bee Street, LLC,

19 Exhibit 84 for the record.  This is an email from Rich

20 Merg; do you see it right there?

21             (Defendant's Exhibit 84, Email, Morgan02578,

22 is offered into evidence.)

23       A     Yes.

24       Q     And Rich Merg was your accountant.

25       A     He was.  At that time I was wondering what
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1             That's what you wrote him.

2       A     I did.

3       Q     That's not a very endearing email, is it?

4       A     Well, they weren't writing very endearing

5 emails in 2007, Mr. Fred didn't.  And I didn't feel like

6 I needed to be very nice to him after what they wrote to

7 me.

8       Q     Do you think they might construe that as a

9 hostile email?  I mean, does it get more hostile than

10 that?

11       A     Well, if you look at what Mr. Hagerty's

12 office said.  He said I was not a managing partner, I

13 could say whatever I want legally.  But I don't think it

14 was a nice email.

15       Q     Now, that email that we just looked at, the

16 July 6th, 2008 at 12:10, and you said, I want to hear

17 from you in a week.  So at 25 minutes later, didn't you

18 email him again, Tom Morgan to John Gilbert, Edwin

19 Pearlstine, Neal Baker and Stuart Fred?

20       A     I did.  I was upset that they weren't

21 answering my -- they didn't give me the backup for the

22 financial reports that they sent out.  It had been --

23 May we asked for them, and here it is July; never

24 received the reports.  And I had called the sales office

25 and nobody was answering the sales office.  Nobody was
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1 Bomasada 01395, is offered into evidence.)

2       A     Yes.

3       Q     Didn't you write Neal, in the first

4 paragraph, I've been telling you for three years that

5 Stuart and John have no intention of doing good for us.

6 They have insulted me beyond belief.  I'm fed up with

7 their bullshit.  They're total assholes as far as I'm

8 concerned and they have fucked up this entire project.

9             And then at the end of that paragraph don't

10 you say, I will never deal with them again.  I am tired

11 of their arrogant attitude.  They have never given us

12 the information on the travel expenses, overhead, et

13 cetera.  Why not?  We have asked them for a year for the

14 information.

15             And then don't you go down to the second

16 paragraph right here and say right there, I am finished

17 with Stuart and John and don't give a shit if they

18 respond to me or not.

19             And then you say here, I've had it with them

20 and I'm not going to stand for the arrogant attitude any

21 more.  I will not respond to them.  My attorneys and

22 accountants will handle it from here in the courtroom.

23 I do plan to sue them if they don't respond with the

24 entire construction expenses.  Just get me away from

25 these guys so I never have to deal with them again.  I
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1 have never in my life been so insulted by such arrogant

2 assholes.

3             That's what you wrote him, didn't you?

4       A     I did.  And right after that I asked my

5 accountants to try and find out, you know, look at the

6 books to try to find out looking at the books.  And he

7 was stonewalled.  They wouldn't show us the books.

8       Q     And just before that, on July 7, Baker had

9 written you.  He had written you July 7 and said, right

10 at the top, I can't tell -- I can't tell how

11 disappointed I am in your last non-professional emails.

12 You have no idea the damage you've done to our

13 relationship and this partnership.  There is one thing I

14 am sure of is that John nor Stuart will respond to you.

15             And then he goes on to say right here.

16             MR. HAGOOD:  What exhibit is this?

17       Q     This is in Exhibit 88.  He says, this is a

18 very difficult time in real estate.  We should be

19 working together, not calling the other people liars,

20 thieves and whatever else you've said.  That's what he

21 wrote to you.

22             And then you responded that you were going

23 to sue them, correct?

24       A     Well, it was interesting that in 2007, over

25 a year earlier, I said let's sell these.  And then Neal
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1       Q     Okay.  And he lists 11 items there.  The

2 first item he lists is construction travel expenses,

3 $481,250?

4       A     Right.

5       Q     You understand you didn't file suit until

6 January 26, 2012, well beyond three years after this,

7 you understand that?

8       A     I wanted to see the expenses, what they

9 were, a backup of it.  There's no way I could have filed

10 suit just saying $481,000.  I was threatened by

11 Hagerty's firm.  I read threatening letters by them that

12 you better stop asking these kind of questions.  And I

13 was trying to get the backup to see what these

14 construction travel expenses were, and they wouldn't

15 give them to me.  This 400 -- just one line item,

16 there's no way I could sue.  I'm sure that based on the

17 letter that was written to me, they had talked about

18 countersuing me.  So I had to be very careful not to

19 file a lawsuit, a frivolous lawsuit and get sued back.

20 I needed to do know what these travel expenses were and

21 the backup for them.  And they wouldn't give them to us.

22       Q     Hagerty was threatening things to you?  You

23 were threatened by that, by Hagerty?

24       A     There's a letter by Mr. Farrier, I believe

25 is how you say his name, there was a threatening letter
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1 to me.

2       Q     Then we have these other items after travel

3 expenses, and most of these are items 2 through 9 of

4 these employees that had these increases that you saw in

5 the draw requests, correct?

6       A     Yes.  And I wasn't concerned particularly

7 about the charges by Hightower.  And I believe -- I

8 still never got an answer.  But I think most of these

9 are Hightower expenses.  They should have given me a

10 backup of what they were.  There was no reason not to

11 give me an explanation of all of these expenses.

12       Q     Ten and 11, Production Incentive and

13 Corporate Overhead; do you see that those?

14       A     I do.

15       Q     And then he says at the end, Please provide

16 similar schedule for account 6035, airplane fuel of

17 $18,873.69.

18             Do you see that?

19       A     Correct.  That's what he said.  And it was

20 very surprising they wouldn't give me an answer to this.

21       Q     Now I'm going to show you Exhibit 92.

22 Mr. Shields writes Mr. Merg on August 8, 2008.  Do you

23 see that?

24             (Defendant's Exhibit 92, Email, WBD Bomasada

25 01429, is offered into evidence.)
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1       A     I do.

2       Q     And he copies John Hagerty, the company

3 counsel, Neal Baker and John Gilbert and Stuart Fred.

4 Do you see that?

5       A     I do.

6       Q     Doesn't he write, I have reviewed your

7 request for additional information for

8 150 Bee Street, LLC with Mr. John Gilbert today, and he,

9 under advice from the company's legal counsel, requested

10 that we confirm that we have already provided to you all

11 of the documents that are required pursuant to the

12 Amended and Restated Limited Liability Company Agreement

13 of 150 Bee Street, LLC as of February 28th.

14             Do you see that?

15       A     I do.  I'm excited to hear Mr. Hagerty's

16 testimony about what he told them.

17       Q     Now --

18       A     Because that's not what he said in his

19 deposition.

20       Q     Mr. Morgan, call Mr. Hagerty.  If you think

21 he's going to say that, call him.

22       A     We are calling him.

23       Q     Good.

24       A     He'll be here in the next couple of days.

25       Q     Well, let's not talk about what he may say
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1 or not say.  Call him as a witness.

2       A     He is.  He's coming in.

3       Q     All right.  He goes on to say -- and by the

4 way, do you know of any response to Mr. Hagerty to that

5 email where he said no, guys, you've got it wrong.  You

6 haven't produced all the documents you need to produce?

7 Hagerty never wrote that did he?

8       A     I don't think he knew what was produced or

9 what was not produced.

10       Q     All right.

11       A     And that's what he said in his testimony,

12 his deposition.  He says that's not what he was told by

13 Mr. Gilbert and Mr. Fred.

14       Q     He goes on to say in this email, any further

15 requests for information can be reviewed in the offices

16 of Bomasada Group here in Houston at your time and

17 expense under the supervision of my office.  A retainer

18 in the amount of $5,000 will be required in order to

19 schedule this review as the Managing General Partners

20 will not allocate Company funds to authorize us to

21 respond the requests of an individual member of the

22 Company.

23             Do you see that?

24       A     Yes.

25       Q     Do you understand that the South Carolina
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1       A     That's absolutely true.

2       Q     Right.  And then we go to the next page in

3 that top paragraph, didn't you write to your

4 brother-in-law, The only reason I don't plan to sue John

5 and Stuart is that I don't want to involve you in the

6 middle of all this.  So anyway, you don't have to worry

7 about ending this deal in a lawsuit in any case.

8             That's what you wrote, didn't you?

9       A     That was my thinking right at that moment,

10 but it changed very quickly.

11       Q     By the way, you go on to say --

12       A     Can I finish?

13             MR. GOWDER:  Please let him finish.

14       A     I said that was my thinking right at that

15 moment, but it changed shortly afterwards.

16       Q     And we were seeing that within a year you

17 sued your brother-in-law down in Miami, right, in the

18 post office matter?

19       A     I did.  I was upset that he wouldn't make a

20 capital call to help on the project we were in, but he

21 was making capital calls to Mr. Fred and Mr. Gilbert

22 here.  And he said he didn't have the money, but he had

23 bought a jet share, says in a jet share.  So I thought

24 he did have the money.  I was pretty upset.  And I was

25 upset that he was siding with Mr. Fred and Mr. Gilbert
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1 and not his brother-in-law that he'd been in business

2 with for 30 years.  I was pretty upset that Neal had

3 been duped by these two guys, Mr. Fred, who he was

4 playing golf with, and --

5       Q     You remained upset with him for years,

6 weren't you, until his death?  You were upset that Neal

7 Baker sided with Stuart Fred?

8       A     I was upset.  And then when Neal saw the --

9 we sent him the Randall Harris report, everything

10 completely changed.

11       Q     All right.  You were so upset that when he

12 died in August 2011 you didn't even come to his funeral?

13       A     That's not it.  I was in Europe.

14       Q     You were in Europe?

15       A     Yes.

16       Q     All right.  And then this email in number 94

17 ends with, By the way -- right here -- don't worry about

18 my mental health.  I always get this pissed off and

19 write nasty notes to people like John and Stuart if I

20 feel they are taking advantage of me.

21             That's what you wrote didn't you?

22       A     I did.

23       Q     Okay.  And this animosity -- I'm going to

24 show you Exhibit 94.1, slightly out of order.  But let's

25 look at it.  Leslie Berry, you've introduced her

Page 592

Veritext Legal Solutions
800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com

REC 0860



Arbitration  , Vol 3 November 2, 2022
Morgan, Thomas H.  Vs. Glibert, John L. 

1 yesterday as one of your employees.

2             (Defendant's Exhibit 94.1, Emails,

3 Morgan00658, 00737, 00745, 00751 - 00753, is offered

4 into evidence.)

5       A     That is right.

6       Q     A confidant of yours, right?

7       A     She was my employee and my controller.

8       Q     Right, your controller.  She writes on

9 April 9, 2010, Leslie Berry to you, cc to Pamflavors,

10 whoever that is?

11       A     That's my sister.

12       Q     Your sister, okay.  And didn't she write, Hi

13 Tom, I'm injecting myself offering unsolicited advice.

14 I think you should travel to AZ -- Arizona -- and see

15 Neal and Elizabeth.  I think you need to tell Neal how

16 hurt and betrayed you felt over this siding with Stuart

17 and treating you so poorly.

18             And then further down doesn't she write

19 right here, I think Elizabeth is really torn between her

20 support of Neal and her love for her family.  She maybe

21 doesn't feel she can turn to you because you knows how

22 upset you've been over Bee Street.  I think if for no

23 other reason than to show support for Elizabeth you

24 should take the high road and make the first step.  I

25 don't want anything happening to Neal without you
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1 getting this off your chest directly and then put it to

2 rest.

3             Do you remember that?

4       A     I do, very well.

5       Q     Neal by that time had liver cancer?

6       A     Yes.  And then he got better for a while

7 after his transplant and then he passed away.

8       Q     All right.  And I'm just going to show it

9 here in just a moment.  We've already looked at.  And

10 you brought suit against Neal on December 16, 2009 in

11 Florida, correct?  And I'm not offering that, it's

12 already in, it's Exhibit 95, but it's not going to be

13 put in.  Do you see it?  (By Agreement of Counsel, All

14 Exhibits Referenced Will Be Entered into Evidence.)

15             (Defendant's Exhibit 95, Verified Complaint

16 for Damages, is offered into evidence.)

17       A     I explained what happened there, yes.  We

18 settled that very quickly.

19       Q     And then we go to Exhibit 96.  This is

20 September 17, 2008.  Again, before the -- you know, you

21 didn't bring the suit until over three years later --

22 over three years later.  This is from -- this is from

23 Ian Gardenswartz, he's the one who signed it.  Do you

24 remember that letter?

25             (Defendant's Exhibit 96, Letter dated
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1 9/17/08 to Mr. Farrier from Ian Gardenswartz, is offered

2 into evidence.)

3       A     He was the owner or head of the firm, if you

4 look up Ian Gardenswartz & Associates.  So I talked to

5 him about the financials.  Even Rich Merg actually

6 worked for Ian.  And so I said let me talk to Ian about

7 it.  He said, I'll write a letter to the attorney as

8 well.  And I showed him the letter that I had

9 received -- the threatening letter I had received from

10 Mr. Farrier that Mr. Gilbert said please write a letter

11 as threatening as possible to Mr. Morgan.  And I

12 don't -- I believe you saw that yesterday, day before in

13 my testimony, please write a threatening letter, we want

14 it to be as harsh as possible.

15       Q     September 17, 2008, Mr. Gardenswartz writes

16 to Mr. Farrier.  Doesn't he write right at the top, In

17 regard to your letter dated September 4, 2008,

18 Mr. Morgan is no longer reviewing correspondence to the

19 Bee Street Loft project.  He had asked that our office

20 review and respond to any communication.

21             That's what he wrote, correct?

22       A     Yes.

23       Q     Now, we know from those draw requests there

24 had been change orders.  The change orders are noted in

25 the draw requests; do you understand that?
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1 Park, 4400 Post Oak Parkway, Houston, Texas.

2             That's what that first paragraph reads,

3 doesn't it?

4       A     Yes.

5       Q     And if we go to the top, that's Exhibit 123,

6 top of page -- bottom of page 1, Note shall mean that

7 certain Promissory Note dated March 31, 2005, executed

8 by Obligor, payable to order of lender in the original

9 principal sum of 32,450,000, as increased by that

10 certain First Modification to Note, Mortgage and

11 Assignment of Rents dated March (blank), 2007, to the

12 principal sum of $38,665,000, together with any and all

13 renewals, extensions, modifications, increases or

14 rearrangements thereof.

15             That's what it says, doesn't?

16       A     Yes, sir.

17       Q     All right.  And we've talked about it

18 probably more than enough.  By the spring of 2008, the

19 Great Recession had the country in a financial mess,

20 lending was in gridlock?

21       A     That's right.

22       Q     And Lehman Brothers was folding and Wachovia

23 was folding.  It was a royal mess for people especially

24 in real estate.  And Miami, in particular, was terrible

25 by then, just terrible?
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1       A     Yes.

2       Q     Okay.  And I think at that point, when I was

3 talking to you about this in your deposition, that's

4 when you volunteered that Miami was like a canary in the

5 coal mine?

6       A     Yeah, it started early there.

7       Q     Started in 2006.

8       A     Yeah, it did.  And that's why I was worried

9 the it would spread to Charleston, to this project, and

10 I thought we should get these things sold.

11       Q     Okay.  By March 2008, the balance on the

12 Amegy loan was down to $18,118,988 and became -- you had

13 paid, didn't you?

14       A     What is that?

15       Q     By March 2008, right in the middle of the

16 Great Recession, the balance on the Amegy note was

17 $18,118,988.64?

18       A     Right.

19       Q     And became due and payable?

20       A     That's right.

21       Q     And you would have had to come up with over

22 $4 million out of your own pocket if they called it.

23       A     That's right.

24       Q     And on August 25, 2008, Neal Baker emailed

25 you about the finances, which you've seen that where it
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1       A     Did I have a clue?

2       Q     Yeah?

3       A     Whether the jet fuel?

4       Q     Hasn't it been your position that you did

5 not know what the fuel was for?

6       A     That's not my position.

7       Q     Well, in your deposition on page 529.  I

8 went into that with you on page 529 and after.

9       A     I said I was trying to find out because I

10 wanted my CPA -- he asked what it was for.

11       Q     Well, didn't you tell me that in your

12 deposition, that you did not know what the fuel was for?

13       A     I can't remember.

14       Q     If I told you it was in your deposition on

15 page 529 at line 18, would you agree with me.

16             Question, line 11, No question that they are

17 not flying commercial, they're buying fuel for the

18 plane.

19             Answer at line 14, I knew they were buying

20 fuel for 18,000.  I didn't know what that was for.

21 That's what you said under oath, right?

22       A     Pretty much.

23       Q     And you agree with me, they sure as heck

24 weren't buying it for Delta Airlines.

25       A     Of course not.
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1       A     That's what he says.  I believe they did

2 that.

3             MR. HAGOOD:  Henry, I think on the same

4 basis, asking this witness about motions and legal

5 issues, I think that's a problem.

6             MR. GRIMBALL:  All right.

7 BY MR. GRIMBALL:

8       Q     Now, the next thing is, y'all have

9 submitted -- and I'm going about to end.  You submitted

10 a spreadsheet, Exhibit -- I'm skipping a bunch of

11 exhibits here.  You submitted a document here.

12             MR. HAGOOD:  Exhibit number, please.

13             MR. GRIMBALL:  138.8.

14             MR. GOWDER:  Also Plaintiff's 202.

15 BY MR. GRIMBALL:

16       Q     We'll refer to Plaintiff's 202.  And for

17 identification purposes, it's the spreadsheet that's

18 been offered for reimbursement, if this panel so deems

19 fit, reimbursement of attorneys' fees.

20             I'm looking at page 1 right here.  The first

21 entry, check number 646 dated January 3, 2011 to

22 Gable & Heidt; Gable & Heidt is a law firm, right?  (by

23 Agreement of Counsel, All Exhibits Referenced Will Be

24 Entered into Evidence.)

25             (Defendant's Exhibit 138.8, Transaction
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1 Report, 5 pages, is offered into evidence.)

2       A     Yes.

3       Q     And the second entry, check 660, dated

4 February 22, 2011, is to Prothro Wilhelmi.  That's not a

5 legal firm, that's a CPA firm, correct?

6       A     That's right.

7       Q     And all entries that you put on this sheet

8 are within one year and a few days of your filing suit

9 on January 26, 2012, right?

10       A     These first entries, yes, before I actually

11 filed the suit, yes.

12       Q     And there's another one down there, check

13 number 790, 790 is an accounting firm right there,

14 Ferira & Company.  See that?

15       A     Yes.  We were going to hire him as an

16 expert, but we didn't do it.

17       Q     Yeah.  And you know, given the timeframe

18 here, none of those entries deal with a trigger a

19 problem with the three-year statute of limitation

20 because the first entry is January 3, 2011, right?

21       A     That's right.

22       Q     Well, I've got some exhibits here.  We

23 know -- I can go back and show it to you, Exhibit 69, we

24 know that Greenberg Taurig was representing you as far

25 back as 2005.  And certainly in 2007, April 27, 2007,
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1 STATE OF SOUTH CAROLINA  )COURT OF COMMON PLEAS
2 COUNTY OF CHARLESTON )CASE NO.: 2021-CP-10-580
3 THOMAS H. MORGAN,
4 Plaintiff(s),
5 -vs-
6 JOHN L. GILBERT, STUART L. FRED,

BELLA VISTA PARTNERSHIP, A
7 TEXAS GENERAL PARTNERSHIP,

BOMASADA GROUP, INC., A TEXAS
8 CORPORATION, BOMASADA

INVESTMENT GROUP, II, LLC, A
9 TEXAS LIMITED LIABILITY

COMPANY, LAURALIS
10 MANAGEMENT, INC., A TEXAS

CORPORATION, AND 150 BEE STREET,
11 LLC, A SOUTH CAROLINA LIMITED

LIABILITY COMPANY,
12

Defendant(s).
13
14
15 Volume VI Arbitration
16 Before Panel:   Brewton Hagood, Costa Pleicones,

and Paul Dominic
17

Date Taken: Tuesday, November 8th, 2022
18

Time Taken: 9:00 a.m.
19

Location: Womble Bond Dickinson
20 5 Exchange Street

Charleston, South Carolina 29401
21

Reported By:    Judy W. Galuppo, Court Reporter
22
23
24
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1                   A-P-P-E-A-R-A-N-C-E-S

2 ARBITRATORS

3             By: Paul Dominick, Esquire

            NEXSEN PRUET, LLC

4             200 Meeting Street, Suite 400

            Charleston, South Carolina 29401

5             Email: pdominick@nexsenpruet.com

6 and

7             By: Costa M. Pleicones, Esquire

            HAYNSWORTH SINKLER BOYD, PA

8             1201 Main Street, 22nd Floor

            Columbia, South Carolina 29201

9             Email: cpleicones@hsblawfirm.com

10 and

11             By: H. Brewton Hagood, Esquire

            ROSEN HAGOOD

12             40 Calhoun Street, Suite 450

            Charleston, South Carolina 29401

13             Email: bhagood@rosenhagood.com

14 For the Plaintiff

15             By: Andrew Gowder, Esquire

            AUSTEN & GOWDER, LLC

16             1629 Meeting Street Rd, Suite A

            Charleston, South Carolina 29405

17             Email: andy@austengowder.com

18 and

19             By: Michael T. Rose, Esquire

            409 Central Avenue

20             Summerville, South Carolina 29480

            Email: mrose5@sc.rr.com

21

22

23

24

25
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1                   APPEARANCES CONTINUED

2 For the Defendants

3             By: Morris Ellison, Esquire

            By: Henry Grimball, IV, Esquire

4             WOMBLE BOND DICKINSON
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1 it via a web portal.

2 Q You did?

3 A Yes.

4 Q That's your memory?

5 A Yes.

6 Q You said, We also received a schedule of

7 soft/hard general administrative costs report for 2007

8 that does not tie into the balance sheet and income

9 statement provided in item 1.  Is there another entity

10 this accounts for the construction costs that this

11 report comes from?  If so, can we have a backup copy of

12 that QuickBooks file as well?  In other words, we would

13 like to see the line item detail for the construction

14 phase as well.

15 Did you provide that?

16 A No, it doesn't exist.

17 Q When you say it doesn't exist, what do you

18 mean?

19 A As we talked about earlier, the construction

20 was maintained in BIS, not in QuickBooks.

21 Q All right.  Would you have provided the

22 information in BIS?

23 A We couldn't do a backup file and send it to

24 him unless he was a BIS license holder.

25 Q Did you offer to provide the access to the

Page 1427

Veritext Legal Solutions
800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com

REC 0873



Arbitration , Vol 6 November 8, 2022
Morgan, Thomas H.  Vs. Glibert, John L. 

1 BIS license so that he could review those documents?

2       A     That's not allowed under the license

3 agreement.

4       Q     Would there have been any way to provide the

5 information on the BIS system to him?  Could you print

6 it out?

7       A     It would be hugely voluminous.  If he had

8 given specific questions, we could have responded that

9 way on a reasonable basis.

10       Q     Could you have provided the information to

11 him so that he could also have a license to review it,

12 was that offered to him?

13       A     If he was willing to pay for it.

14       Q     But that was never discussed with him?

15       A     He never asked about that.

16       Q     You never offered?  In fact, you never

17 explained to him the fact that this information was

18 contained on the BIS system, did you?

19       A     Yes, I did.

20       Q     Would that be in the emails that are between

21 you?

22       A     No.  I talked to him on the phone about

23 that.  He knew that that wasn't available on QuickBooks.

24       Q     The master worksheet that allocates the cost

25 of goods sold and individual units sold.  Underlying
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1 and expense under the supervision of my office.  A

2 retainer in the amount of $5,000 will be required in

3 order to schedule this review as the Managing General

4 Partners will not allocate company funds to authorize us

5 to respond to the request of an individual member of the

6 Company.

7             Do you remember sending that response?

8       A     Yes.

9       Q     And you didn't send any other information to

10 Mr. Merg as a result of this, did you, following this?

11       A     Actually, I did.

12       Q     Do you have any emails or any correspondence

13 indicating that you did?

14       A     No.

15       Q     In fact, Mr. Shields, the first time that

16 you sent QuickBooks backup to anyone on Mr. Morgan's

17 behalf was when Mr. Morgan became the managing member in

18 2011; isn't that true?

19       A     No, that was the second time we provided it.

20       Q     Let's look at Plaintiff's Exhibit 129.  We

21 went over this paragraph, the Prothro Wilhelmi report.

22             And you and Mr. Ellison talked this morning

23 about Mr. Shields' (sic) visit to your office.  This was

24 the first time that anyone on Mr. Morgan's behalf was

25 able to come to Houston and review the documents, right

Page 1433

Veritext Legal Solutions
800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com

REC 0875



Arbitration , Vol 6 November 8, 2022
Morgan, Thomas H.  Vs. Glibert, John L. 

1       Q     Let's look at Plaintiff's Exhibit 152.  This

2 is an email from you to Mr. Morgan copying Mr. Fred of

3 November 11th.  And you say, I am out of town but

4 received a voice mail message and wanted to let you know

5 that I will follow up on your request when I return to

6 my office this coming Monday.  We will obtain and upload

7 a backup copy of the QuickBooks data file for 150 Bee

8 Street, LLC to our secure site at yousendit.com at that

9 time and will forward you the information via email that

10 will be needed to download and restore the file.

11             Please note that we will plan to include

12 both you and Mr. Fred on any email or other messages

13 concerning the transfer of financial, tax or other

14 information for the LLC so that we can ensure that both

15 of you have the requested information.

16             Do you remember whether you, in fact, did

17 upload this backup copy of the QuickBooks data to your

18 secure site so that Mr. Morgan could access it at that

19 time?

20             (Previously Marked Plaintiff's Exhibit 152,

21 Email, 2 pages, is referenced.)

22       A     I believe we did, but that's not something I

23 personally would have done.

24       Q     You would have had somebody in your office

25 do that?
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1 A Yes, that's correct.

2 Q But you believe it was done?

3 A I believe it was.

4 Q Could this transfer of this information

5 really have been done to him at any time in the previous

6 years?

7 A     Yes and no.  The web portal process which

8 started in 2008, which was the first time we used it,

9 fairly early in this process, it was not as good as it

10 was by 2011, and certainly not as good as it is today.

11 Q     Okay.  But in --

12 MR. ELLISON:  Let him finish answering the

13 question, Andy.

14 MR. GOWDER:  Sorry.  I thought he was

15 finished.

16 BY MR. GOWDER:

17 Q Did you have more to add?

18 A No.

19 Q QuickBooks is software, right?  It's a

20 computer program; isn't that right?

21 A     Yes.

22 Q     All right.  So that could have been conveyed

23 rather easily by some means to Mr. Morgan at any time in

24 the years preceding 2011, couldn't it?

25 A Yes.
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1 exhibit, that's all it is.  Because keeping track of

2 this I think has been challenging.

3             MR. HAGOOD:  I'll accept that.

4             MR. ELLISON:  That's all it is, I introduce

5 it as a demonstrative exhibit.

6             MR. GOWDER:  I mean, I wouldn't even call it

7 an exhibit, it is whatever it is.

8             MR. HAGOOD:  It's a summary document.

9             MR. ELLISON:  That's all.  If you can keep

10 track of all the dates and all the documents, more power

11 to you.  I can't.  But I guess there's other stuff I

12 would add and other stuff Andy would add.  I'm just

13 trying to simplify stuff.

14             (Summary Document 521 is offered for

15 demonstrative purposes only.)

16             MR. ELLISON:  At this point, the defense

17 rests.  And it's appropriate at this time for me to

18 renew our motions that you ruled on after the June 16

19 hearing.  We've had a lot of additional testimony on

20 those, and you've been fully briefed by both sides, and

21 we ask that you take those motions under re-advisement,

22 and after we brief, make your decisions on those.

23             MR. HAGOOD:  So you're renewing the motions

24 that we heard at the Summary Judgment hearing?

25             MR. ELLISON:  The motion that involves
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1 issues of this being a derivative action improperly

2 filed, because, one, 150 Bee Street, LLC was not named

3 as a party, it was a dispensable party, it wasn't

4 brought in until some six years later, and we think that

5 effects subject matter jurisdiction.  The demand on

6 Pearlstine we think is not there.  That's the derivative

7 issue.

8             The second is the statute of limitations

9 issue, which we and Mr. Gowder have thoroughly briefed,

10 and there's been additional -- there has been testimony

11 here live in this hearing about that.

12             And third, and I think it has maybe more

13 importance than I first gave it credit, Kristi

14 Harrington issued an order and she dismissed with

15 prejudice in the construction case all claims of 150 Bee

16 Street, LLC had made, including cross-claims, had made

17 or could have made in the construction case.  And that

18 was an un-appealed order and that's res judicata, and we

19 are going to get all of these -- you know, we had a big

20 debate here just today about construction expenses, and

21 we think that that order says what it says, it's

22 un-appealed and precludes a lot of the claims in this

23 case.  Those are the three that are pending, they've

24 been thoroughly briefed.  Mr. Gowder briefed it

25 beautifully, I briefed it I hope as well, and they're
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1 pending before you, and we hope that you will take those

2 under advisement and consider them when you get the

3 briefs, the additional briefs and summaries of our whole

4 argument which we are going to make non-orally.

5             MR. HAGOOD:  Right.  And I just want to make

6 the record clear, we're still dealing with the same

7 three issues?

8             MR. ELLISON:  Those three that were heard

9 June 16th by you.

10             MR. HAGOOD:  I understand.  And we have

11 already denied those.  And I understand that you are

12 renewing those on the same grounds and there is

13 additional evidence that came in during this

14 proceeding --

15             MR. ELLISON:  Correct.

16             MR. HAGOOD:  That add additional information

17 for the panel to consider; is that a fair statement?

18             MR. ELLISON:  Correct.  Because what you had

19 to consider then was not this live testimony that was

20 under oath before you.

21             MR. HAGOOD:  I understand that.

22             MR. ELLISON:  And there's a difference.

23             MR. HAGOOD:  I agree with that.

24             MR. ELLISON:  Thank you.  Well, we'll take

25 the renewed motions under advertisement as supplemented
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1 by the testimony that we received.

2             So your case is complete?

3             MR. GOWDER:  No additional testimony.

4             MR. HAGOOD:  No additional testimony.

5             MR. GOWDER:  Except we would like to submit,

6 and honestly I've just not been able to do the work to

7 designate some passages from Mr. Fred, as we talked

8 about.  And so I'd like to be able to provide those to

9 Defense Counsel, to Henry, and let them do any

10 counter-designations they want and then provide them to

11 you as we did for Ms. Ved.

12             MR. HAGOOD:  So how long do you need to do

13 that?

14             MR. GOWDER:  I need a day or two.

15             MR. ELLISON:  A day or two.

16             MR. HAGOOD:  Can we have that by the end of

17 the week?

18             MR. GOWDER:  Sure.

19             MR. HAGOOD:  And today is Tuesday.  If you

20 get it by --

21             MR. GOWDER:  I can get it to him by the end

22 of day tomorrow.

23             MR. HAGOOD:  That's Wednesday.  And then you

24 want to look at Mr. Fred's deposition and see if there's

25 anything you want to designate in anticipation of what
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THIS AGREEMENT IS SUBJECT TO  
ARBITRATION PURSUANT TO SOUTH CAROLINA 

CODE SECTION 15-48-10 ET SEQ. AS MODIFIED HEREIN 

THE MEMBERSHIP INTERESTS IN THE COMPANY HAVE NOT BEEN 
REGISTERED UNDER THE SOUTH CAROLINA UNIFORM SECURIT  I I- S ACT IN 
RELIANCE UPON THE EXEMPTIONS FROM REGISTRATION SET FORTH IN SECTION 
35-1-320 OF SUCH ACT. IN ADDITION, THESE INTERESTS HAVE NOT BEEN 
REGISTERED WITH THE UNITED STATES SECURIT   I FS AND EXCHANGE 
COMMISSION IN RELIANCE UPON AN EXEMPTION FROM SUCH REGISTRATION 
SET FORTH IN THE SECURITIES ACT OF 1933 PROVIDED BY SECTION 4(2) 
THEREOF. THESE INTERESTS MAY NOT BE OFFERED FOR SALE, PLEDGED, 
HYPOTHECATED, SOLD OR TRANSFERRED EXCEPT IN COMPLIANCE WITH THE 
TERMS AND CONDITIONS OF THIS AGREEMENT AND IN A TRANSACTION WHICH 
IS EITHER EXEMPT FROM REGISTRATION UNDER SUCH ACTS OR PURSUANT TO 
AN EFFECTIVE REGISTRATION STATEMENT UNDER SUCH ACTS. 
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SECOND AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT 

OF 

150 BEE STREET, LLC 

THIS SECOND AMENDED AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT (this "Agreement") is made and entered into on March 	, 2005, by and 
between the Members (as hereinafter defined) for the purpose of amending and restating in its 
entirety the Amended and Restated Limited Liability Company Agreement of the Company 
dated as of February 28, 2003. 

WITNES SETH: 

WHEREAS, pursuant to Articles of Organization filed with the Secretary of State of the 
State of South Carolina, filed on February 7, 2000 and pursuant to that certain Limited Liability 
Company Agreement dated February 7, 2000 (the "Initial Agreement"), Neal I. Baker, Thomas 
H. Morgan, Edwin S. Pearlstine, Jr., and Ernest L. Masters, Jr. organized the Company as a 
limited liability company known as 150 Bee Street, LLC under the South Carolina Uniform 
Limited Liability Company Act of 1986, as from time to time amended (the "Act"); and 

WHEREAS, on or about February 28, 2003, the Original Members entered into that 
certain Amended and Restated Limited Liability Company Agreement of the Company (the 
"Amended and Restated Agreement") replacing the Initial Agreement in its entirety; and 

WHEREAS, the Members constituting all of the members of the Company as of the date 
hereof desire to further amend and restate the Amended and Restated Limited Liability Company 
Agreement for the Company as provided herein. 

NOW, THEREFORE, pursuant to the Act, the following shall constitute the Second 
Amended and Restated Limited Liability Company Agreement, as amended from time to time, 
for the Company. 

ARTICLE I 
DEFINITIONS 

For purposes of this Agreement, the following capitalized terms shall have the following 
meanings (all capitalized tenos used in this Agreement that are not defined in this Article I shall 
have the meanings set forth elsewhere in this Agreement): 

1.01 "Act" means the Unifoim Limited Liability Company Act of 1996, S.0 . Code 
Ann. § 33-44-101 et. seq., as amended from time to time, and any successor to such statute. 
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1.02 "Adjusted Capital Account Deficit" means, with respect to a Member, the deficit 
balance, if any, in such Member's Capital Account as of the end of the applicable Fiscal Year or 
other relevant date, after giving effect to the following adjustments: 

(a) Credit to such Capital Account any amounts which such Member is obligated to 
restore pursuant to any provisions of this Agreement or is deemed to be obligated to restore 
pursuant to the penultimate sentences of Treasury Regulations sections 1.704 2(g)(1) and 1.704 
2(i)(5); and 

(b) Debit to such Capital Account the items described in (4), (5) and (6) of Treasury 
Regulations section 1.704 1(b)(2)(ii)(d). 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the 
provisions of Treasury Regulations section 1.704 1(b)(2)(ii)(d) and shall be interpreted 
consistently therewith. 

1.03 	"Affiliate" means a Person or Persons directly or indirectly, through one or more 
intermediaries, controlling, controlled by or under common control with the Person(s) in 
question. The term "control", as used in the immediately preceding sentence, means, with 
respect to a Person that is a corporation, the right to the exercise, directly or indirectly, of more 
than 50% of the voting rights attributable to the shares of such controlled corporation and, with 
respect to a Person that is not a corporation, the possession, directly or indirectly, of the power to 
direct or cause the direction of the management or policies of such controlled Person. 

1.04 "Available Cash" means, with respect to any point in time, all cash of the 
Company on hand as of such point in time after the payment of all then due debts and liabilities 
of the Company and after any prepayments of any debts and liabilities of the Company that the 
Managing Members deem reasonably appropriate to cause the Company to make, less any 
reserves deemed reasonably necessary by the Managing Members, consistent with the provisions 
of this Agreement, for (a) the repayment of any debts or liabilities of the Company, (b) the 
working capital requirements of the Company, and (c) any contingent or unforeseen liabilities of 
the Company. 

1.05 "Capital Account" of a Member consists of the cash and the fair market value of 
property contributed by such Member to the Company (net of liabilities secured by such 
contributed property that the Company is considered to assume or take subject to under Code 
Section 752), plus such Member's share of Net Profits allocated pursuant to Section 4.01 and any 
items of income or gain that are specially allocated to such Member pursuant to Section 4.02 or 
4.03 hereof, less (a) all distributions of cash and the fair market value of property distributed to 
such Member (net of liabilities secured by such distributed property that such Member is 
considered to assume or take subject to under Code Section 752), and (b) such Member's share of 
Net Losses allocated pursuant to Section 4.01 and any items of deduction or loss that are 
specially allocated to such Member pursuant to Section 4.02 or 4.03 hereof. The Capital 
Accounts of the Members shall be maintained in accordance with Treasury Regulations section 
1.704 1(b)(2)(iv) and the provisions of this Agreement shall be interpreted consistently 
therewith. Upon the transfer of all or part of a Member's Interest, other than a transfer that 
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terminates the Company within the meaning of Code Section 708(b)(1)(B), the Capital Account 
of the transferor Member that is attributable to the transferred Interest will carry over to the 
transferee. In the event of a transfer of all or part of an Interest that causes a tellnination of the 
Company within the meaning of Code Section 708(b)(1)(B), the Capital Accounts will be 
adjusted in accordance with Treasury Regulations section 1.704-1(b)(2)(iv)(1). 

1.06 "Certificate" means the certificate of foimation required to be filed by the Act. 

1.07 "Code" means the Internal Revenue Code of 1986, as amended from time to time. 

1.08 "Company" means 150 Bee Street, LLC. 

1.09 "Company Interest" or "Interest" means the interest in the Company acquired by 
each Member hereunder. The initial Interests of the Members are noted on Exhibit A attached 
hereto and incorporated by this reference. 

1.10 "Emergency Costs" means costs and expenses required to (a) correct a condition 
that if not corrected would endanger imminently the preservation or safety of any Property or the 
safety of tenants, guests or other persons at or using such Property, (b) avoid the imminent 
suspension of any necessary service in or to any Property, or (c) prevent any of the Members 
from being subjected imminently to criminal or substantial civil penalties or damage. 

1.11 "Family Members" of (i) an individual shall mean such individual's spouse, 
domestic partner, children (including natural, adopted and stepchildren), grandchildren, parents 
and grandparents, and any trust for the benefit of any such person, and any custodian or legal 
guardian for any such person, or (ii) a partnership shall mean the partners of such partnership. 

1.12 "Fiscal Year" of the Company means the calendar year. 

1.13 "Majority Consent" means the affirmative consent or approval, either in writing 
or at a meeting of the Members, of Members owning a majority of the Company Interests owned 
by Members entitled to vote, based upon the percentages of each such Company Interest. 

1.14 "Managing Member" means a Member or members designated as such pursuant 
to Section 6.01 hereof. 

1.15 "Members" means Neal I. Baker, Thomas H. Morgan, Edwin S. Pearlstine, Jr., 
Bella Vista Partnership (a Texas general partnership), and each Person to whom all or any 
portion of the Interest of any of such Persons is transferred or assigned and who is admitted to 
the Company as a Member in accordance with the provisions of Section 11.03 or 11.04 hereof. 

1.16 "Net Profits" and "Net Losses" mean the Company's taxable income or loss 
determined in accordance with Code Section 703(a) for each of its Fiscal Years (for this purpose, 
all items of income, gain, loss or deduction required to be stated separately pursuant to Code 
Section 703(a)(1) will be included in taxable income or loss); provided, such Net Profits and Net 
Losses will be computed as if items of tax-exempt income and nondeductible, noncapital 
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expenditures (under Code Section 705(a)(1)(B) and 705(a)(2)(B)) were included in the 
computation of taxable income or loss; and provided further, that any items of income, gain, loss 
or deduction specially allocated pursuant to Section 4.02 or 4.03 hereof shall not be taken into 
account in computing Net Profits and Net Losses. If any Member contributes property to the 
Company with an initial book value to the Company different from its adjusted basis for federal 
income tax purposes to the Company, or if Company property is revalued pursuant to Treasury 
Regulations section 1.704 1(b)(2)(iv)(f) or as otherwise required by the Regulations, Net Profits 
and Net Losses will be computed as if the initial adjusted basis for federal income tax purposes 
to the Company of such contributed or revalued property equaled its initial book value to the 
Company as of the date of contribution or revaluation. Credits or debits to Capital Accounts due 
to a revaluation of Company assets in accordance with Treasury Regulations section 1.704 
1(b)(2)(iv)(f), or due to a distribution of noncash assets as provided in Section 13.02 hereof, will 
be taken into account as gain or loss from the disposition of such assets for purposes of Article 
IV hereof. 

1.17 "Person" means an individual, partnership, joint venture, association, limited 
liability company, corporation, trust or any other legal entity. 

1.18 "Project" means the for sale horizontal property regime to be developed on the 
real property located near the intersection of Lockwood Drive and Bee Street in Charleston, 
South Carolina. 

1.19 "Required Expenditure" "means to the extent the Company and its subsidiaries do 
not have sufficient working capital available to fund all costs, expenditures or amounts required 
(i) to fund Emergency Costs and (ii) any and all ordinary course operating costs and expenses 
reasonably incurred in connection with carrying any of the Property, such as debt service, 
property taxes, insurance and maintenance. 

1.20 "Supeimajority" "means the affiimative consent or approval, either in writing or 
at a meeting of the Members, or Members owning seventy-five percent (75%) of the Company 
Interests owned by Members entitled to vote, based upon the percentages of each such Company 
Interest. 
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ARTICLE II 
FORMATION AND PURPOSES 

2.01 Formation. The Company was foinied on February 7, 2000 by the filing of a 
Certificate as required by the Act. 

2.02 Name. The name of the Company is 150 Bee Street, LLC. 

2.03 Principal Office. The principal office of the Company is located at 8980 Lakes at 
610 Drive, Suite 200, Houston, Texas 77054. The Company may change its principal office and 
have additional offices at such other locations, as the Members shall determine by Majority 
Consent. 

2.04 Term. The term of the Company commenced on the date of filing of the Articles 
of Organization with the Secretary of State of the State of South Carolina, and shall continue in 
existence for the period fixed in the Articles for the duration of the Company, or such earlier 
time as this Operating Agreement may specify. 

2.05 Purpose of the Company. The purpose and business of the Company shall be as 
follows: 

(a) to acquire, develop, construct, own, operate, manage, sell or lease the 
Project and any other property, real, personal or mixed, tangible or intangible related thereto; 

(b) to mortgage, assign, transfer, exchange or otherwise encumber or dispose 
of the Project and any other property of the Company, or any portion thereof or interest therein; 

(c) to make any investment or expenditure, to borrow money and to take any 
and all other actions which are incidental or reasonably related to any of the specific purposes 
recited above; and 

(d) to do any and all things necessary and desirable to carry out the foregoing 
activities and any other activities contemplated by this Agreement. 

The purposes of the Company shall not be changed without the unanimous agreement of the 
Members. 

ARTICLE III 
CAPITAL CONTRIBUTIONS AND LOANS 

3.01 Initial Capital Contributions. As of the date hereof, each of the Members shall 
have made a total capital contribution to the Company as provided in Exhibit A, attached hereto 
and incorporated herein upon the execution of this Agreement. 

3.02 Additional Capital Contributions. Each of the Members shall make additional 
capital contributions to the Company in an amount reasonably determined by either of the 
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Managing Members to be necessary to enable the Company to be properly operated and to 
discharge its costs, expenses, obligations, and liabilities (the "Additional Capital Contributions). 
The Managing Members, following the deteinlination of the need for Additional Capital 
Contributions, shall notify each Member of the need for Additional Capital Contributions in 
accordance with Section 14.03, which notice must include a statement in reasonable detail of the 
proposed uses of the Additional Capital Contributions. Notwithstanding the foregoing, any 
Member with the Majority Consent of the Members, may request the Members to make 
Additional Capital Contributions to fund Required Expenditures. Such Member shall notify each 
Member of the need for Additional Capital Contributions in accordance with Section 14.03, 
which notice must include a statement in reasonable detail of the proposed uses of the Additional 
Capital Contributions. The Additional Capital Contributions shall be due and payable in cash 
within thirty (30) days of receipt of the notice. 

3.03 Failure to Contribute. 

	

(a) 	If a Member does not contribute within the time required all or any portion 
of an Additional Capital Contribution that a Member is required to contribute in accordance with 
Section 3.02 (a "Non-Contributing Member"), any other Member who has funded its required 
Additional Capital Contribution may at its option and upon notice to the Non-Contributing 
Member, pay the total amount of any deficiency resulting from the Non-Contributing Member's 
failure to make an Additional Capital Contribution pursuant to Section 3.02 (the "Deficiency"); 
and the Member(s) making payment of the Deficiency is hereinafter referred to as the 
"Contributing Member(s)"). If there is more than one Contributing Member then each 
Contributing Member shall be entitled to fund its proportionate share of the Deficiency (based 
upon Company Interests) or in such other percentages as they may agree. If the Contributing 
Member(s) satisfies the Deficiency, the amount advanced shall be treated as a nonrecourse, 
demand loan by the Contributing Member(s) to the Non-Contributing Member(s) (a "Deficiency 
Loan"), bearing interest at the lower of the maximum rate permitted by law or thirty five percent 
(35%) per annum from the date advanced until repaid and an Additional Capital Contribution by 
the Non-Contributing Member to the Company. The interest shall accrue thereon from the date 
of the Contributing Member's payment of the Deficiency to the Company until the occurrence of 
the earliest of the following events: 

(i) the Deficiency Loan becomes eliminated due to the payment by the 
Non-Contributing Member to the Contributing Member of an amount equal to the Deficiency 
Loan plus interest accrued thereon to the date of payment; or 

(ii) the satisfaction of the Deficiency Loan plus interest accrued 
thereon as the result of distributions made pursuant to Article 7 hereof. 

	

(b) 	All distributions from the Company that otherwise would be made to the 
Non-Contributing Member (whether before or after dissolution of the Company) instead shall be 
paid to the Contributing Member(s) until the loan and all interest accrued on it have been paid in 
full to the Contributing Member(s) (with payments being applied first to accrued and unpaid 
interest and then to principal). The payment of the loan and interest accrued on it is secured by a 
security interest in the Non-Contributing Member's Company Interest, as more fully set forth in 
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this Section, and the Contributing Member(s) has the right, in addition to the other rights and 
remedies granted to it pursuant to this Operating Agreement or available to it at law or in equity, 
to take any action (including without limitation court proceedings) that the Contributing Member 
may deem appropriate to obtain payment by the Non-Contributing Member of the loan and all 
accrued and unpaid interest on it, at the cost and expense of the Non-Contributing Member. 

3.04 Member Security Interest. 

(a) 	Each Member grants to the Company, and to each Contributing Member 
with respect to any loans made by the Contributing Member to that Member as a Non-
Contributing Member pursuant to this Section, as security, equally and ratably, for the payment 
of all Capital Contributions that Member has agreed to make and the payment of all loans and 
interest accrued on them made by Contributing Members to that Member as a Non-Contributing 
Member pursuant to this Section, a security interest in and a general lien on its Company Interest 
and the proceeds thereof, all under the Uniform Commercial Code of the State of South Carolina. 
On any default in the payment of a Capital Contribution or in the payment of such a loan or 
interest accrued on it, the Company or the Contributing Member, as applicable, is entitled to all 
the rights and remedies of a secured party under the Uniform Commercial Code of the State of 
South Carolina with respect to the security interest granted in this Section, which may include 
the sale, without notice of any kind, of the Non-Contributing Member's Company Interest at 
public or private sale, with no right of appraisal being held by, or granted to, the Non-
Contributing Member, and with any such right of appraisal being hereby waived. Each Member 
shall execute and deliver to the Company and other Members all financing statements and other 
instruments that the Managing Members or the Contributing Member, as applicable, may request 
to effectuate and carry out the preceding provisions of this Section. At the option of the 
Managing Members, or a Contributing Member, this Operating Agreement or a carbon, 
photographic, or other copy hereof may serve as a financing statement. 

3.05 No Interest on Contributions. Except as indicated in Section 3.03 herein, no 
Member shall be entitled to receive interest on his or her capital contributions. 

3.06 Loans. In the event the Members determine by Majority Consent that the 
Company does not have sufficient funds to pay the costs incurred or to be incurred by the 
Company in carrying out the purposes of the Company, the Managing Members are authorized 
to cause the Company to borrow funds, including from Members and/or their Affiliates, to pay 
all or part of such costs, provided that the interest rate and other terns of such loans from 
Members or their Affiliates are no less favorable to the Company than the Company could have 
secured from third parties. 
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ARTICLE IV 
PROFITS AND LOSSES 

4.01 General Allocations. After giving effect to the special allocations set forth in 
Section 4.02 and 4.03, Net Profits and Net Losses for each Fiscal Year shall be allocated among 
the Members in accordance with their respective Company Interests. 

4.02 Special Allocations. The following special allocations shall be made in the 
following order: 

(a) Minimum Gain Chargeback. Notwithstanding any other provision of this 
Article IV, if there is a net decrease in Partnership Minimum Gain (as defined in Treasury 
Regulations section 1.704 2(b) and (d)) during any Fiscal Year, each Member shall be specially 
allocated items of income and gain for such Fiscal Year (and, if necessary, subsequent Fiscal 
Years) in an amount and manner sufficient to satisfy the requirements of Treasury Regulations 
section 1.704 2(f). This Section 4.02(a) is intended to comply with the minimum gain 
chargeback requirement in such section of the Treasury Regulations and shall be interpreted 
consistently therewith. 

(b) Partner Minimum Gain Chargeback. Notwithstanding any other provision 
of this Article IV except Section 4.02(a), if there is a net decrease in Partner Nonrecourse Debt 
Minimum Gain (as defined in Treasury Regulations section 1.704 2(i)) during any Fiscal Year, 
each Member who has a share of the Partner Nonrecourse Debt Minimum Gain shall be specially 
allocated items of income and gain for such Fiscal Year (and, if necessary, subsequent Fiscal 
Years) in an amount and manner sufficient to satisfy the requirements of Treasury Regulations 
section 1.704 2(i). This Section 4.02(b) is intended to comply with the minimum gain 
chargeback requirement in Treasury Regulations section 1.704 2(i) and shall be interpreted 
consistently therewith. 

(c) Qualified Income Offset. In the event a Member unexpectedly receives 
any adjustments, allocations or distributions described in (4), (5) or (6) of Treasury Regulations 
section 1.704 1(b)(2)(ii)(d), then each such Member shall be specially allocated items of 
Company income and gain in an amount and manner sufficient to eliminate, to the extent 
required by such Treasury Regulations, the Adjusted Capital Account Deficit of such Member as 
quickly as possible. This Section 4.02(c) is intended to constitute a "qualified income offset" 
under Treasury Regulations section 1.704 1(b)(2)(ii)(d) and shall be interpreted consistently 
therewith. 

(d) Nonrecourse Deductions. Nonrecourse Deductions (as defined in 
Treasury Regulations section 1.704 2(b) and (c)) for any Fiscal Year or other period shall be 
allocated to Members in accordance with their respective Interests. 

(e) Partner Nonrecourse Deductions. Any Partner Nonrecourse Deductions 
(as defined in Treasury Regulations section 1.704 2(i)) for any Fiscal Year or other period shall 
be specially allocated to the Member who bears the economic risk of loss with respect to the 
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Partner Nonrecourse Debt (as defined in Treasury Regulations section 1.704 2(b)(4)) to which 
such Partner Nonrecourse Deductions are attributable in accordance with Treasury Regulations 
section 1.704 2(i). 

(f) Interest on Member Loans. Any interest expense of the Company on a 
loan made to the Company by a Member shall be specially allocated to the Member who made 
such loan. 

(g) Section 707 Payments. In the event that any fees, interest or other 
amounts paid to a Member or Affiliate of a Member pursuant to this Agreement, or any 
agreement between the Company and the Member or Affiliate providing for the payment of such 
amounts, and deducted by the Company in reliance upon Code Section 707(a) and/or 707(c), are 
disallowed as deductions to the Company on its federal income tax return for the Fiscal year in 
or with respect to which such amounts are paid and are treated as Company distributions, then: 

(i) the Net Profits or Net Losses, as the case may be, for the Fiscal 
Year in or with respect to which such fees, interest or other amounts were paid shall be increased 
or decreased, as the case may be, by the amount of such fees, interest or other amounts that are 
so disallowed and treated as Company distributions; and 

(ii) there shall be allocated to the Member who received (or whose 
Affiliate received) such payments, prior to the allocations pursuant to Section 4.01, an amount of 
gross income for the Fiscal year in or with respect to which such fees, interest or other amounts 
were paid equal to the amount of such fees, interest or other amounts that are so disallowed and 
treated as Company distributions. 

4.03 Facilitation of Economic Arrangement. Any special allocations pursuant to 
Section 4.02 shall be taken into account in computing subsequent allocations pursuant to this 
Article IV, so that the net amount of any items so allocated and the income, gain, loss, deduction 
and any other item allocated to such Member pursuant to this Article IV shall, to the extent 
possible, be equal to the net amount that would have been allocated to each such Member 
pursuant to the provisions of this Article IV if such special allocations had not occurred. 

4.04 Contributed or Revalued Property. For United States income tax purposes, any 
income, gain, loss or deduction with respect to property contributed by a Member to the 
Company that has a fair market value different from its adjusted basis for United States income 
tax purposes, or with respect to any Company property that has been revalued pursuant to 
Section 6.04 hereof, shall be allocated among the Members in accordance with Code Section 
704(c) and the Treasury Regulations thereunder. 

4.05 Tax Items. Except as otherwise provided herein, any allocation to a Member of a 
portion of the Net Profits or Net Losses for a Fiscal Year will be deemed to be an allocation to 
that Member of the same proportionate part of each item of income, gain, loss, deduction or 
credit that is earned, realized or available by or to the Company for United States income tax 
purposes. 
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4.06 Allocation on Transfer. In the event of any transfer of a Company Interest in 
accordance with the provisions of this Agreement, the distributive share of Net Profits or Net 
Losses with respect to the Interest so transferred will be allocated between the transferor and 
transferee in accordance with the ratio that the number of days in the Fiscal Year of the transfer 
before and after such transfer bears to the total number of days in that Fiscal Year, or in such 
other manner, in the discretion of the Managing Members, as is permitted under applicable 
Treasury Regulations. 

ARTICLE V 
DISTRIBUTIONS OF AVAILABLE CASH 

5.01 Distributions. Subject to any applicable restrictions in loan documents with the 
Company's creditors, from time to time, as determined by Majority Consent, the Managing 
Members shall distribute Available Cash to the Members pro rata in accordance with their 
respective Company Interests at such times as reasonably determined by the Managing 
Members, but at least one time per fiscal quarter. The foregoing notwithstanding, following the 
occurrence of an event of dissolution as provided in Article XII hereof, cash distributions shall 
be made in accordance with Article XIII hereof. 

5.02 Tax Distributions. Subject to any applicable restrictions in loan documents with 
the Company's creditors and there being Available Cash, the Managing Members shall distribute 
to each Member with respect to each Fiscal year, either during such Fiscal year or within ninety 
(90) days thereafter, an amount of cash equal to the product determined by multiplying (a) a 
percentage not to exceed the highest marginal income tax rate (combined state and federal) that 
any Member may be subject to, as determined by the Managing Members, times (b) the taxable 
income for federal income tax purposes of the Company allocated to such Member for such 
Fiscal Year. The preceding sentence is subject to the reasonably required needs of the Company, 
as determined by the Managing Members, to maintain sufficient funds for working capital and 
other business purposes so as not to impair the ability of the Company to continue its business 
operations. 

5.03 Withholding. The Company is authorized to withhold from amounts to be 
distributed to any Member hereunder any amount required to be withheld by any provision of the 
Code, Treasury Regulations or other applicable law, and to pay such amounts to the Internal 
Revenue Service ("IRS") or other appropriate taxing authority in accordance with the Code, 
Treasury Regulations or other applicable law. In addition to such withholding from 
distributions, the Company is specifically authorized to remit to the IRS or other appropriate 
taxing authority any amounts due as a result of the allocation of taxable income to any Member 
and, if the Company has insufficient cash to remit such amounts, each Member agrees to 
contribute to the Company his portion of such remittance. Any amounts paid over to the IRS or 
other appropriate taxing authority with respect to a Member pursuant to this Section 5.03 shall be 
treated for all purposes hereunder as a distribution made to the Member with respect to whom 
such withholding or remittance was made. Notwithstanding anything herein to the contrary, 
distributions for a Fiscal Year to be made to a Member pursuant to Sections 5.01 or 5.02 will be 
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reduced by any withholding made pursuant to this Section 5.03 with respect to such Member 
during or with respect to such Fiscal Year. 

5.04 Liability of Managing Members. Upon the determination in good faith to pay and 
distribute Available Cash in the manner herein provided, the Managing Members shall incur no 
liability on account of such distribution, even though such distribution may result in the 
Company retaining insufficient funds for the operation of its business, which insufficiency 
results in loss to the Company or the borrowing of funds by the Company. 

ARTICLE VI 
MANAGEMENT 

6.01 Managing Members. The assets, affairs and operations of the Company shall be 
managed by one or more Managing Members. The number of Managing Members shall be 
established by Majority Consent of the Members. There shall initially be two Managing 
Members who shall be as follows: Stuart L. Fred (as a representative of Bella Vista Partnership) 
and Neal I. Baker. The Managing Members shall appoint officers for the Company and such 
officers shall exercise such powers and perform such duties as are prescribed by the Managing 
Members. Any number of offices may be held by the same person, as the Managers, may 
determine. All actions to be taken by the Managing Members on behalf of the Company shall be 
determined by Majority Consent among the Managing Members; provided, from time to time 
the Managing Members may designate in writing one or more Managing Members to be 
primarily responsible for certain aspects of the Company's business. Each Managing Member so 
designated shall keep the other Managing Member(s) apprised of his or her actions taken with 
regard to the Company. A Managing Member may resign as a Managing Member at any time by 
giving written notice thereof to all of the other Members at least 10 days prior to the effective 
date of such resignation. A Managing Member may be removed as a Managing Member at any 
time by Majority Consent (excluding for such purpose any Company Interests held by the 
Managing Member or its Affiliates), and shall automatically be removed (without any further 
action of the Members) as a Managing Member upon the occurrence of an Event of Dissociation 
(as defined in Section 12.02 hereof) to such Managing Member. In the event of the resignation 
or removal of a Managing Member at a time when he or she is the only Managing Member, the 
remaining Members shall elect one or more Members by Majority Consent to replace such 
Managing Member. The Members may elect a Managing Member at any time by Majority 
Consent. Notwithstanding the above, at all times while Bella Vista Partnership or any of its 
Affiliates is a Member of the Company, Stuart L. Fred (as the representative of Bella Vista 
Partnership) shall be one of the Managing Members (or in the event of his death or disability, 
John L. Gilbert shall serve in such capacity) and at all times while either Neal Baker or Tom 
Morgan is a Member, Neal Baker shall be one of the Managing Members (or in the event of his 
death or disability, Tom Morgan shall serve in such capacity). 

The Managing Members shall be responsible for preparing a budget for the Project, which 
budget is attached hereto as Exhibit B (the "Budget"). The Managing Members shall track the 
Project's performance against the Budget and shall distribute to the Members monthly financial 
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reports of the Project's performance in relation to the Budget. The Managing Members shall 
also be responsible for all sales and marketing efforts regarding the Project. 

6.02 Powers of Managing Members. Subject to the limitations set forth in this 
Agreement, the Managing Members shall have full, exclusive and complete discretion in the 
management and control of the Company and shall make all decisions affecting its business and 
affairs. By way of illustration, but not in limitation of the foregoing, the Managing Members 
shall have the power and authority, on behalf of the Company: 

(a) To execute all agreements and other documents necessary to implement 
the purposes of the Company, and to take such actions as may be necessary to consummate the 
transactions contemplated thereby; 

(b) To collect and enforce the collection of all rentals, leases and other monies 
due the Company; 

(c) To hire, supervise and terminate on behalf of the Company all independent 
contractors and employees, including attorneys, accountants and other professionals, but all such 
independent contractors and employees shall be independent contractors and employees of the 
Company and not of the Members; 

(d) To incur obligations in the ordinary course of business; 

(e) To draw, make, accept, endorse, sign and deliver any notes, drafts or other 
negotiable instruments or commercial paper; 

(f) To purchase liability and other insurance to protect the Company's 
property and business; 

(g) To hold and own any Company real and/or personal properties in the name 
of the Company; 

(h) To establish, maintain and draw upon checking, savings and other 
accounts in the name of the Company in such bank or banks as the Members may from time to 
time select; 

(i) To compromise any claim or liability due to the Company; 

(j) To execute, acknowledge, verify and file any notifications, applications, 
statements and other filings that the Managing Members consider necessary or desirable to be 
filed with any state or federal securities administrator or commission; 

(k) To make any tax elections to be made by the Company; 

(1) 	To invest funds of the Company; 
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(m) To execute, acknowledge, verify and deliver any and all instruments that 
the Managing Members consider necessary or desirable to effectuate any of the foregoing; 

(n) To do any or all of the foregoing, discretionary or otherwise, through 
agents selected by the Managing Members and compensated or uncompensated by the Company; 
and 

(o) To do any or all of the foregoing upon such other terms and conditions as 
the Managing Members, in their sole discretion, deteunine to be necessary, desirable or 
appropriate. 

6.03 Limitations on Authority. Section 6.02 notwithstanding, the following actions 
shall not be taken on behalf of the Company without Majority Consent of the Members: 

(a) the purchase of any real property, the sale, assignment, transfer, exchange 
or other disposition of any real property owned by the Company; 

(b) borrowing money on behalf of the Company or refinancing any Company 
indebtedness; 

(c) granting a security interest in, or otherwise encumbering or conveying as 
security, all or any of the assets of the Company; 

(d) making, executing or delivering on behalf of the Company an assignment 
for the benefit of creditors; 

(e) obligating the Company as a surety, guarantor or accommodation party to 
any obligation; 

(f) lending Company funds; 

(g) taking any legal action other than in the ordinary course of business, or the 
confession of any judgment on behalf of the Company or the filing of consent or acquiescence to 
any petition for bankruptcy, reorganization or arrangement pursuant to federal bankruptcy laws 
or any similar federal or state laws; 

(h) other than as set forth in Section 6.04, entering into any arrangement with 
a Member or an Affiliate of a Member for the perfotinance of services or the purchase of goods 
or property or the leasing of the same; 

(i) deviating from the Budget in a net amount greater than fifty thousand and 
no/100 dollars ($50,000). 

(j) adopting capital, operating and other budgets, and establishing the 
Company's working capital reserve; 
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(k) 	any sale of assets of the Company having a value in excess of 
	 , other than in the ordinary course of the Company's business; 

(1) 	approving any loan or other arrangement by which the Company will 
borrow funds for working capital; and 

(m) 	approving any bank, savings and loan or other financial institution into 
which the funds of the Company will be deposited, as well as any investments to be made by the 
Company. 

Notwithstanding the above, twelve (12) months from the time that the Project receives a 
Certificate of Occupancy from the City of Charleston, a Majority Consent of the Company may 
elect either to sell the Project or to convert the Project from a for sale horizontal property regime 
to apartments for lease. 

6.04 Related Party Transactions. 

(a) The Company shall enter into the Development Agreement attached 
hereto as Exhibit C. 

(b) Nothing contained in this Agreement shall be deemed to restrict in any 
way the rights of any Manager, Member or any director, officer, shareholder or Affiliate of any 
Manager or Member, to engage in, or to conduct any other activity or trade or business, 
independently or with others, including, without limitation, the ownership, operation and 
management, of other real estate ventures, whether or not any such activity, trade or business is 
adverse to, competes with or is complementary with, the business of the Company or the other 
Member, and neither the Company nor any other Member shall have any rights in or to any such 
trade or business or activity or the income or profits derived therefrom. The Members: (i) 
acknowledge that each of the Members, their Affiliates and other related Persons, and their 
respective clients are currently involved in other real estate development and investment ventures 
and activities in the immediate vicinity of the Property and may be involved in others in the 
future; and (ii) agree that each of the Members and their Affiliates and other related Persons, 
may engage for their own accounts and for the accounts of others in any such ventures and 
activities (without regard to whether the interests of such ventures and activities conflict with 
those of the Company). Neither the Company nor any Member shall have any right by virtue of 
this Agreement or the existence of the Company in and to such aforementioned ventures or 
activities or to the income or profits derived therefrom; and no Member, his Affiliates and other 
related Persons, and their respective clients shall have any duty or obligation to make any reports 
to the Member or the Company with respect to any such aforementioned ventures or activities. 
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ARTICLE VII 
OBLIGATIONS AND RIGHTS OF MEMBERS 

7.01 No Liability for Company Obligations. No Member, including Managing 
Members, shall be personally liable for any debts, obligations or liabilities of the Company 
solely by reason of being a Member or Managing Member, except as provided by law. 

7.02 Right to Distributions. No Member shall have any right to demand and receive 
any property other than cash from the Company and, prior to the dissolution and liquidation of 
the Company pursuant to Articles XII and XIII hereof, each Member's right to distribution of 
cash shall be limited to the rights set forth in Article V hereof. 

ARTICLE VIII 
INDEMNIFICATION OF MEMBERS 

8.01 Indemnification. 

(a) No Member shall have any liability to the Company or to any Member for 
any mistakes or errors in judgment or for any act or omission reasonably believed by such 
Member to be within the scope of the authority conferred upon him or her by this Agreement, but 
will have liability only for acts or omissions involving his or her intentional misconduct or 
knowing violation of law, or any transaction in which he or she received a personal benefit in 
violation or breach of this Agreement. The Company, to the extent of its assets, shall indemnify, 
defend and hold each of the Members harmless from, against and in respect of any liabilities, 
damages, losses, costs or expenses (including attorneys' and accountants' fees) incurred by them 
as a result of any act or omission with respect to which the Members are protected under the 
provisions of this Article VIII. The doing of any act or the failure to do any act by a Member, 
the effect of which causes loss or damage to the Company, if done pursuant to advice of 
independent legal counsel retained by the Company, will be conclusively presumed not to 
constitute intentional misconduct or a knowing violation of law on the part of such Member, 
unless such advice was induced by such Member's intentional misconduct or knowing violation 
of law. 

(b) It is currently contemplated the Company will obtain construction 
financing from Southwest Bank of Texas, N.A. The Members agree to guarantee and provide 
any other credit enhancements which may be required by such financing. The principals of Bella 
Vista Pat 	tnership being Stuart L. Fred and John L. Gilbert (the "Principals"), shall provide such 
guarantee on behalf of Bella Vista Partnership . To the extent feasible, all such guarantees or 
other credit enhancements shall be provided each Member, and with respect to Bella Vista 
Partnership, the Principals, in proportion to their Company Interests; otherwise the Members and 
the Principals hereby agree that in the event that any Member or any Principal, is called upon to 
fund in excess of their pro rata share (based upon Company Interests) of any amounts to be 
funded under a guaranty, then, upon request of such funding party, the non funding party(ies) 
shall promptly reimburse the party that funded the excess amount so that the amounts funded by 

15 

REC 0900



each Member (or in the case of Bella Vista Partnership the Principals) constitutes their pro rata 
share (based upon Company Interests) of the total amounts funded under such guaranty. The 
Members and the Principals hereby promise to pay to each other any amounts payable pursuant 
to this paragraph within ten (10) business days following written demand therefore accompanied 
by an invoice itemizing the sums due. All sums payable hereunder shall bear interest on the 
unpaid balance thereof from the date when due until paid at the interest rate specified in the 
construction financing. 

ARTICLE IX 
COMPENSATION AND REIMBURSEMENT 

9.01 Managing Member Compensation. The Managing Members shall only be entitled 
to such compensation for their services to the Company as shall be determined by unanimous 
agreement of the Members. 

9.02 Reimbursement. All costs and expenses incurred by a Member or Affiliate in 
connection with the formation and organization of the Company shall be reimbursed or paid by 
the Company. Other costs and expenses reasonably incurred by a Member on behalf of the 
Company or otherwise in connection with the Company's business shall be reimbursed or paid 
by the Company. 

ARTICLE X 
ACCOUNTING, BOOKS AND RECORDS 

10.01 Accounting Method. The Company shall maintain its books and records on such 
basis of accounting, as the Managing Members shall determine. 

10.02 Books and Records. The Managing Members shall keep, or cause to be kept, at 
Company expense, full, complete and accurate books of account and other records showing the 
assets, liabilities, costs, expenditures, receipts and such other matters. Such books and records 
shall be the property of the Company, shall be kept in accordance with sound accounting 
principles and procedures consistently applied and shall be open to the reasonable inspection and 
examination by the Members and their duly authorized representatives. Such books of account 
shall be maintained at the principal office of the Company, or at such other place as the Members 
may determine by Majority Consent. 

10.03 Financial Statements. As soon as practicable after the end of each Fiscal Year of 
the Company (but in no event later than the 90th day of the immediately following Fiscal Year), 
the Managing Members shall cause to be prepared and delivered to each Member unaudited 
financial statements of the Company for such Fiscal Year. 

10.04 Tax Returns. The Managing Members shall cause the Company's tax returns and 
other governmental returns and reports to be prepared and timely filed. The Managing Members 
shall deliver copies of Schedule K-1 of Form 1065 (or a comparable schedule) and other 
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necessary tax information for each Fiscal Year to each Member as soon as practicable after the 
end of each Fiscal Year, but in no event later than the 90th day of the immediately following 
Fiscal Year. 

10.05 Tax Matters Partner. John L. Gilbert is hereby designated the Tax Matters Partner 
of the Company, as provided in Treasury Regulations pursuant to Code Section 6231. The 
provisions on limitations of liability of the Members and indemnification set forth in Section 
8.01 hereof shall be fully applicable to the Tax Matters Partner in his capacity as such. The Tax 
Matters Partner may resign at any time by giving written notice to the Company and each of the 
other Members. The Tax Matters Partner may be removed from such position by Majority 
Consent. Upon the resignation or removal of the Tax Matters Partner, a new Tax Matters Partner 
shall be elected by Majority Consent. The Tax Matters Partner shall take such action as may be 
necessary to cause to the extent possible each other Member to become a "notice painter" within 
the meaning of Section 6223 of the Code. The Tax Matters Partner shall promptly inform each 
other Member of all significant matters that may come to its attention in its capacity as Tax 
Matters Partner by giving notice thereof on or before the fifth Business Day after becoming 
aware thereof and, within that time, shall forward to each other Member copies of all significant 
written communications it may receive in that capacity. The Tax Matters Partner shall not make 
any election on behalf of the Company or enter into any extension of the period of limitations for 
making assessments on behalf of the Members without first obtaining the consent of all 
Members. The Tax Matters Partner shall not bind any Member to a settlement agreement without 
obtaining the consent of such Member. Any Member that enters into a settlement agreement 
with respect to any Company item (within the meaning of Code Section 6231(a)(3)) shall notify 
the other Members of such settlement agreement and its terms within 10 days from the date of 
the settlement. Each Member shall reflect on his or her individual income tax return all items of 
income, gain, loss, deduction, or credit relating to the Company, its property, or its business in a 
manner that is consistent with the treatment of such items on the Company returns. 

ARTICLE XI 
TRANSFER AND ASSIGNMENT OF INTERESTS 

11.01 General Prohibition. Except as provided in Section 11.02, no Member may 
assign, convey, sell, transfer, liquidate, encumber, or in any way alienate (collectively, a 
"Transfer"), all or any part of his or her Company Interest without the prior consent of all 
Members. If a Member's Interest is Transferred pursuant to the terms of this Agreement, the 
transferee shall, upon compliance with the provisions of Section 11.03, succeed to the transferred 
Interest of the transferor Member and all rights, duties and obligations under this Agreement and 
the Act with respect to such transferred Interest. Any attempted Transfer of all or any portion of 
a Member's Interest without the necessary consent, or as otherwise permitted hereunder, shall be 
null and void and shall have no effect whatsoever. 

11.02 Permitted Transfers. A Member may at any time, without the consent of any 
other Member, Transfer all or any part of his or her Interest to one or more of its, his or her 
Family Members or to another Member (a "Permitted Conveyance"); provided, that following 
any such Permitted Conveyance such transferee and such conveyed Interest shall continue to be 
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subject to the transfer restrictions set forth in this Article XI, and provided further, a transferee 
Family Member who is not already a Member shall not become a substituted Member until the 
provisions of Section 11.03 have been complied with. 

11.03 Conditions of Transfer and Assignment. No transferee of the Interest of a 
Member shall become a substituted Member until all the Members consent in writing thereto and 
the following conditions have been satisfied: 

(a) the transferor Member, his legal representative or authorized agent must 
have executed a written instrument of transfer of such Interest in form and substance satisfactory 
to the Managing Members; 

(b) the transferee must have executed a written agreement, in form and 
substance satisfactory to the Managing Members, to assume all of the duties and obligations of 
the transferor Member under this Agreement and to be bound by and subject to all of the terms 
and conditions of this Agreement; 

(c) the transferor Member, his legal representative or authorized agent, and 
the transferee must have executed a written agreement, in form and substance satisfactory to the 
Managing Members, to indemnify and hold the Company and the Members harmless from and 
against any loss or liability arising out of the transfer; 

(d) the transferee must have executed such documents and instruments as the 
Managing Members may deem necessary to effect the admission of the transferee as a Member; 
and 

(e) unless waived by the Managing Members, the transferee or the transferor 
must have paid the expenses incurred by the Company in connection with the admission of the 
transferee to the Company. 

A permitted transferee who does not become a substituted Member shall be an assignee of the 
transferor and shall be entitled to receive only that portion of the distributions and allocations to 
which his transferor would otherwise be entitled with respect to the Transferred Interest; such 
transferee shall not be entitled to vote on any question regarding the Company; and the 
Transferred Interest shall not be considered to be outstanding for voting purposes; provided, 
however, if the Transfer is to a Family Member of the transferor and the transferor owns an 
Interest after the Transfer, then the Transferred Interest shall be considered to be owned by the 
transferor for voting purposes until the transferee becomes a substituted Member. 

11.04 Additional Members. With the consent of all the Members, one or more Persons 
may be admitted as additional Members by issuance by the Company of Interests on such terms 
and conditions as all of the other Members agree upon. 

11.05 Withdrawal. No Member may withdraw from the Company as a Member prior to 
the date specified in the Articles of Organization for dissolution of the Company. 
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ARTICLE XII 
DISSOLUTION 

12.01 Events of Dissolution. 

(a) 	The Company shall be dissolved upon the first to occur of any of the 
following events: 

(1) 	the expiration of the term of the Company as defined in Section 
2.04 hereof; or 

(ii) the written consent of all the Members; or 

(iii) upon the written request of any Member in the event of the sale of 
all or substantially all of the Company's assets. 

(b) 	If the business of the Company is continued after the occurrence of an 
Event of Dissociation pursuant to this Section any successor-in-interest of the Member to whom 
the Event of Dissociation occurred shall become an assignee of such Member but shall not be 
admitted as a substituted Member except in accordance with Section 11.03 hereof. 

(c) 	Except as expressly permitted in this Agreement, a Member shall not 
voluntarily resign or take any other voluntary action that directly causes an Event of Dissociation 
under the Act. Except as otherwise expressly provided herein, a Resigning Member shall not be 
entitled to participate in the management or affairs of the Company or to vote on any questions 
regarding the Company, and his or her Interest shall not be considered to be outstanding for 
voting purposes. Damages for breach of this Section shall be monetary damages only (and not 
specific performance), and such damages may be offset against distributions by the Company to 
which the Withdrawing Member would otherwise be entitled. 

ARTICLE XIII 
DISTRIBUTION UPON DISSOLUTION 

13.01 Liquidation. Upon dissolution of the Company for any reason, the Company shall 
promptly commence to wind-up its affairs. A reasonable period of time shall be allowed for the 
orderly termination of the Company's business, the discharge of its liabilities and the distribution 
or liquidation of its remaining assets so as to enable the Company to minimize the noimal losses 
attendant to the liquidation process. A full accounting of the assets and liabilities of the 
Company as of the date of dissolution shall be taken and a written statement thereof will be 
furnished to each Member within sixty (60) days after such date. Such accounting and statement 
shall be prepared under the direction of the Managing Members or, if there are no Managing 
Members or if such liquidation is the result of the disassociation of the Managing Member or the 
breach of any provision of this Agreement by a Managing Member, by a liquidating trustee 
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selected by Majority Consent. The Company's property and assets and/or the proceeds from the 
liquidation thereof shall be applied in the following order of priority: 

(a) Payment of the debts and liabilities of the Company, in the order of 
priority provided by law (excluding any loans by Members or their Affiliates), and payment of 
the expenses of liquidation; 

(b) Payment of all loans made by Members or their Affiliates to the Company, 
plus any accrued but unpaid interest thereon; provided, that in the event the Company's funds are 
insufficient to fully satisfy all such loans, then all loans made by Members or their Affiliates 
shall be repaid on a pro rata basis; 

(c) Setting up of such reserves as the Managing Members or liquidating 
trustee deem reasonably necessary for any contingent or unforeseen liabilities or obligations of 
the Company or any obligation or liability not then due and payable; provided, any balance of 
such reserve, at the expiration of such period as the Managing Members or liquidating trustee 
shall deem advisable, shall be distributed in the manner herein provided; and 

(d) Distribution to the Members, on a pro rata basis, of the positive balances 
of their Capital Accounts, adjusted to the date of distribution to take into account the allocations 
resulting from all aspects of the liquidation. 

13.02 Distributions in Kind. Any non-cash asset to be distributed in kind (as a 
liquidating distribution or otherwise) to one or more Members shall first be valued at its fair 
market value to determine the gain or loss that would have resulted if such asset was sold for 
such value, and such gain or loss shall then be allocated among the Members pursuant to Article 
IV hereof. The Managing Members or liquidating trustee, as the case may be, shall determine 
the fair market value of such asset. 

13.03 No Action for Dissolution. The Members acknowledge that irreparable damage 
would be done to the goodwill and reputation of the Company if any Member should bring an 
action in court to dissolve the Company. This Agreement has been drawn carefully to provide 
fair treatment of all parties and equitable payments in liquidation of the Interests of all Members. 
Accordingly, each Member hereby waives and renounces his right to initiate legal action to seek 
dissolution, or to seek the appointment of a receiver or trustee to liquidate the Company. 
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13.04 No Further Claim. Upon dissolution, each Member shall look solely to the assets 
of the Company for the return of his or her investment, and if the Company property remaining 
after payment or discharge of the debts and liabilities of the Company, including debts and 
liabilities owed to one or more of the Members, is insufficient to return the aggregate capital 
contributions of each Member, such Members shall have no recourse against any other Member. 

ARTICLE XIV 
MISCELLANEOUS 

14.01 Amendments. This Agreement may be amended only by a written instrument 
signed by all of the Members. 

14.02 Additional Documents. At any time and from time to time after the date of this 
Agreement, upon the reasonable request of a Member, the other Members shall do and perform, 
or cause to be done and performed, all such additional acts and deeds, and shall execute, 
acknowledge and deliver, or cause to be executed, acknowledged and delivered, all such 
additional instruments and documents, as are reasonably required to best effectuate the purposes 
and intent of this Agreement. 

14.03 Notices. Any notices or other communications required or permitted by this 
Agreement shall be in writing and shall be deemed to have been duly given and delivered when 
delivered in person, when sent via electronic mail ("email") to the recipient at its respective 
email address set forth in Exhibit A, when sent via overnight courier to the recipient at its 
respective address set forth in Exhibit A, or when mailed postage prepaid, by certified or 
registered mail with return receipt requested, to the recipient at its respective address set forth in 
Exhibit A. The Company and any Member may change his, her or its physical address or email 
address by giving notice to the Company and the other Members in accordance with this Section 
14.03. 

14.04 Applicable Law. This Agreement shall be governed by, construed under, and 
enforced and interpreted in accordance with the laws of the State of South Carolina. 

14.05 Entire Agreement. This Agreement constitutes the entire agreement between the 
parties and supersedes any prior understanding or agreement among them respecting the subject 
matter hereof. There are no representations, arrangements, understandings or agreements, oral or 
written, among the parties hereto relating to the subject matter of this Agreement, except those 
fully expressed herein. No waiver of any provision hereof shall be valid or binding on the parties 
hereto, unless such waiver is in writing and signed by or on behalf of the parties hereto, and no 
waiver on one occasion shall be deemed to be a waiver of the same or any other provision hereof 
in the future. 

14.06 Severability. . If any teiiii or provision of this Agreement is held illegal, invalid 
or unenforceable, such illegality, invalidity or unenforceability shall not affect the legality, 
validity or enforceability of the remainder of this Agreement. 
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14.07 Successors. Subject to the provisions hereof imposing limitations and conditions 
upon the transfer, sale or other disposition of Company Interests, of the provisions hereof shall 
inure to the benefit of and be binding upon the successors, legal representatives and assigns of 
the parties hereto. 

14.08 Counterparts. This Agreement may be executed in counterparts, each of which 
shall for all purposes be deemed an original, and all of such counterparts will together constitute 
one and the same agreement. 

14.09 Headings. Section and other headings contained in this Agreement are for 
reference purposes only and are in no way intended to define, interpret, describe or limit the 
scope, extent or intent of this Agreement or any provision hereof. 

14.10 Company Property. The title to all real or personal property (or interests therein) 
now or hereafter acquired by the Company shall be held by and vested in the Company, and not 
by or in any Member, individually. 

14.11 Meetings of Members; Voting. On any matter described in this Agreement with 
respect to which any Member is entitled to grant (or deny) his or her consent or cast his or her 
vote, such Member may accomplish the same by attending any meeting convened for the 
Members entitled to vote on the matter or he or she may grant to any person a proxy to vote for 
him or her at such meeting or he or she may grant (or deny) his or her consent in writing. Any 
Member may waive notice of a meeting, in writing, before, at or after the meeting. The 
attendance of a Member at a meeting of the Members shall constitute a waiver of notice of such 
meeting, except where a Member attends a meeting for the express purpose of objecting to the 
transaction of any business because the meeting is not properly called or convened. Members 
may participate in a meeting of the Members by means of conference telephone or similar 
communications equipment through which all persons participating in the meeting can 
communicate with each other at all times, and such participation in a meeting shall constitute 
presence in person at such meeting. The Managing Members may in their discretion convene a 
meeting for any purpose, and the Managing Members shall call a meeting of the Members upon 
the written request of Members owning at least 51% of the Interests owned by all Members. 
Written notice of each meeting of the Members shall be given not less than five (5) days prior to 
the meeting. Any action required or permitted to be taken at a meeting of Members may be 
taken without a meeting if the action is evidenced by one or more written consents describing the 
action taken, signed by the necessary Members entitled to vote and required to approve such 
action. If action is taken pursuant to the preceding sentence by less than all of the Members 
entitled to vote thereon, the Managing Members shall give all Members who did not participate 
in taking the action written notice of such action. 

14.12 Gender and Number. Where the context requires, the use of a pronoun of one 
gender is to be deemed to include a pronoun of the appropriate gender or the neuter, and singular 
words are to be deemed to include the plural and vice versa. 

14.13 Securities Representations. Each Member hereby represents and warrants to, and 
agrees with, the other Members and the Company, as follows: 
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(a) That he or she is acquiring his or her Company Interest with the intent of 
holding the same for investment for his or her own account and without the intent or a view to 
participating directly or indirectly in, or for resale in connection with, any distribution of such 
Interest within the meaning of the Securities Act of 1933, as amended (the "Federal Act"), or any 
applicable state securities laws or regulations. 

(b) That he or she acknowledges and agrees that the Company Interests are 
being issued and sold in reliance upon the exemptions from registration set forth in Section 4(2) 
of the Federal Act and Section 35-1-20 of the South Carolina Uniform Securities Act and that 
they cannot and will not be offered for sale, pledged, hypothecated, sold or transferred except in 
compliance with the telins and conditions of this Agreement and in a transaction which is either 
exempt from registration under such acts or pursuant to an effective registration statement under 
such acts. 

14.14 Mediation and Arbitration. 

(a) Mediation. All of the Members expressly agree that they shall seek 
mediation as their preferred method of handling claims, disputes or other matters in question that 
may arise between them. The mediation process may be initiated by the Company or any 
Member at such times as the parties have been unable to reach a mutually agreed upon resolution 
to a problem within a reasonable period of time, and at such time as it appears that such a 
resolution is not likely to be attainable. 

(b) Arbitration. Any issues that remain unresolved following such mediation 
shall be submitted to binding arbitration pursuant to the Uniform Arbitration Act (S. C. Code 
Section 15-48-10 et. seq.) and, to the extent that the Act may be supplemented by agreement, the 
arbitration rules of the National Lawyers Association Alternative Dispute Resolution Service or a 
comparable nationally recognized dispute resolution body that is agreed upon by the parties, 
shall apply. Arbitration shall take place in Charleston County, South Carolina. Each of the 
parties shall use all reasonable efforts to insure that any arbitration proceeding is completed with 
in sixty (60) days following notice of a request for arbitration hereunder. 
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Edwin S. Pearlstine, Jr. 

BELLA V 
a Texas g 

By: 
ohn L. Gilbe 

Managing Partner 

Stuart L. Fred 

John L. Gilbert 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on March 
, 2005, effective as of March 	, 2005. 

WITNESSES:  

Neal I. Baker 

Thomas H. Morgan 
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IN 'WITNESS WHEREOF, the parties hereto have executed this Agreement on March 
	, 2005, effective as of March 	2005. 

WITNESSES: 	 MEMBERS: 

     

Neal I. Baker 

  

  

04",.4 fr)Cr1,6  

  

    

Thomas H. Morgan 

  

   

Edwin S. Pearlstine, Jr. 

    

BELLA VISTA PARTNERSHIP, 
a Texas general partnership 

By: 	  
John L. Gilbert 
Managing Partner 

AS TO SECTION 8.02(B): 

Stuart L. Fred 

John L. Gilbert 
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EXHIBIT A 
MEMBER NAMES, ADDRESSES FOR NOTICE CONTRIBUTIONS 

AND COMPANY INTERESTS 

[Adjust these numbers] 

Initial Capital 	 Company 
Member 	 Contribution 	 Interest 

Neal I. Baker 	 $334,801.85 	 26.67% 
P.O. Box 1870 
Charleston, SC 29402 

Bella Vista Partnership 	 $334,801.86 	 26.67% 
8980 Lakes at 610 Drive 
Suite 200 
Houston, Texas 77054 

Thomas H. Morgan 	 $334,792.29 	 26.66% 
Morgan Energy Company 
1999 Broadway, Suite 2450 
Denver, CO 80202 

Edwin S. Pearlstine, Jr. 	 $251,099.00 	 20.00% 
Pearlstine Properties, LLC 
5900 Core Road, Suite 5300 
North Charleston, SC 29406 
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EXHIBIT B 
[BUDGET] 

26

EXHIBIT B 
[BUDGET] 
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BELLA VISTA 

DEVELOPMENT BUDGET 

COST ITEM BUDGET 

Land $4,325,000 
Hard Costs - GC contract $25,000,000 
Architects $450,000 
Engineers $250,000 
Fees (Tap/Impact/Permit) $300,000 
Title Policy $60,000 
Clubhouse & Model Furnish $247,000 
Building Signage $60,000 
Brochures & Marketing $350,000 
AECC $35,000 
Appraisal $15,000 
Southwest Bank Loan Fee $243,789 
Soft Cost Contingency $350,000 
Legal / Accounting $195,000 
Developer Fee $750,000 
Developer Overhead $304,000 
Interim Property Operations $300,000 
Interest Reserve $1,865,211 

Total $35 100 000 

chdfOl_.XLS 	 3/4/20058:03 AM 
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From: Tom Morgan [mailto:tom@morganenergy.net]
Sent: Wednesday, April 25, 2007 10:02 AM
To: 'John Gilbert'; 'Edwin Pearlstine'; 'Neal Baker'; 'Stuart Fred'
Subject: RE: Bee Street Lofts - Weekly Update

Dear Partners,

I am reading the article in today’s Wall Street Journal that housing and condo sales continue to deteriorate across 
the country caused by tightening credit requirements for buyers. The article predicts worse times ahead, particularly 
in the fourth quarter of 2007.

In regard to Bee Street I would like to get everyone’s feedback. It is my opinion that we should immediately get 
more aggressive on price reductions or incentives during the prime selling season which is now. The remaining 
unsold units are the most unfavorable in the building, and will be the hardest to sell. The project is projected to be 
completed in September and it would be nice to have all the units sold at that time. If we wait until later in the 
summer to reduce prices, we may have numerous unsold units left over until next year. If that happens we will 
have to come out of pocket to pay the taxes from our gain on the sold units, but not have the cash from the unsold 
units to offset the taxes.

Please let me know your thoughts.

Regards,
Tom

From: John Gilbert [mailto:johngilbert@bomasada.com]
Sent: Sunday, April 22, 2007 12:00 PM
To: 'Edwin Pearlstine1; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; 'Tom Morgan'
Cc: george.marshall@amegybank.com; 'Jeremy Newsom'
Subject: Bee Street Lofts - Weekly Update
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Subject: Re: Bee Street Lofts - Weekly Update
Date: Wednesday, April 25, 2007 at 5:35:58 PM Eastern Daylight Time
From: kneeleye@aol.com

To: Thomas Morgan, johngilbert@bomasada.com, pearlprop@aol.com,
stuartfred@bomasada.com

Attachments: image001.jpg, image001.jpg

Tommy
I haven't spoken to Stuat, John, or Edwin but as far as I'm concerned I would be willing to give you 
back all your money and get you released from the liability. I don't agree at all with your position. Why 
did Beazer just fund us $2,000,000.00 if the market is so bad in Charleston. You need to get out because 
you are so worried about this. Charleston is a totally different market and I’m willing to take a chance 
that things aren't that bad here,

Neal
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Subject: RE: Bee Street Lofts - Weekly Update

Date: Wednesday, April 25, 2007 at 5:44:56 PM Eastern Daylight Time
From: John Gilbert

To: Thomas Morgan, 'Edwin Pearlstine', 'Neal Baker', 'Stuart Fred'
■

Attachments: image001.jpg

Tom:

It is apparent by your email and recent discussions with me that you are not comfortable being a partner in this deal. 
If you would like to get out right now, I know Stuart and I would be more than willing to assume your liability with 
Amegy bank. Please let me know if that is your preference and I'll make arrangements with the bank.

John
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Subject: RE: Bee Street Lofts - Weekly Update

Date: Wednesday, April 25, 2007 at 5:45:07 PM Eastern Daylight Time

From: stuartfred@bomasada.com

To: Thomas Morgan

CC: 'John Gilbert', 'Edwin Pearlstine', 'Neal Baker', 'Stuart Fred'

tommy I just got both your and neals email...! concur with 
neal...allthough i have not been in communication with you i have been 
aware of your position for some time....frankly you should not be in this 
deal....you dont understand real estate like you do oil and gas...thats 
where your time and money should be positioned—.leave the real estate to 
others who do it daily and either be a passive Investor or respectively 
get out

STUART FRED 
BOMASADA GROUP INC. SUITE 200 
8980 LAKES AT 610 DRIVE 
HOUSTON TEXAS 77054
OFFICE 713 668 6886 
FAX 713 668 6880 
STUARTFREDta BOMASADA.COM 
BOM ASADA1 (iAAOL.COM
WWW.BOMASADA.COM
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-—------ ------- ----------- Original Message — —------- ------------
Subject: RE: Bee Street Lofts - Weekly Update
From: "Tom Morgan" <tom@morganenergy.net>
Date: Thu, April 26, 2007 8:24 am
To: stuartfred@bomasada.com

Stuart,

As I have thought about your e-mail again, I am astounded at your pompous attitude. As I said in my previous e-mail, I 
am happy to stay in the project with you, and am pleased with your work. But your remark that I don't understand real 
estate is insulting. I am an astute real estate investor and have made millions of dollars for myself and my partners over 
the past 30 years on many projects. I have never lost one dollar on any real estate deal I have ever done. I am not an 
experienced large project construction person; however, I have marketed my own properties for the past 
^0 years and have extracted the maximum dollars out of each one.

WBD BOMASADA 00099
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Just to set the record clear, I would make the same proposal to you as you have to me. I will be glad to take the project 
over at this time and give you or any of the partners their money back. I feel fully confident that I could finish the 
project myself, and also do a much better job of marketing the units than you have done. So please let me know if you 
swish to get out and I will take the project over myself and give you your money back. If you don't want me as a partner, 
'am happy take over your position and get you out of this project.

I don’t really appreciate you and John's confrontational attitude, and rude remarks about my real estate ability when 1 
am just trying to make a very good suggestion. By the way, when I am signed personally on a large loan, I am not 
considered a passive investor. You have provided me with very little reporting requirements as required in the 
agreement, and when I ask a question to John I don't get answers for weeks, so my only choice to ask the sales team, 
who I'm sure you told not to return my calls. Never in my life have I been treated so rudely by you and John as a partner 
in an investment.

Please change your attitude if you want my cooperation. I would also like to see all of your invoices for travel expenses. 
I don't understand why there is $750,000 in travel expenses for this project.

Tom 
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Subject: RE: Bee Street Lofts - Weekly Update
Date: Thursday, April 26, 2007 at 1:52:32 PM Eastern Daylight Time

From: stuartfred@bomasada.com

To: Thomas Morgan

Tommy:

I am a little stunned by your email, but really not too surprised. I'm not 
going to get into a 'tit for tat' on the various issues you raised because 
that would serve no real purpose at this point. The bottom line is that no 
matter what you think, you are not and will never be a real estate 
developer. You are a investor. And frankly we are 
sick and tired of being second-guessed by your amateurish comments. We 
will not teach school. This is what we do for a living 24/7, something 
you apparently cannot comprehend. Neal brought us into this project 
because he knew his development 
capabilities were limited and he knew from past experience and our 
impeccable reputation that we could develop this difficult and non-typical 
project. (And this is a non-typical project because of the BAR issues, site 
conditions,finnacing difficulties, marketing, etc.) It was well understood 
at the time by all parties, 
including you that we would be the developers and that you, Neal and Edwin 
would be 'silent' partners. Your emails this past week have demonstrated 
nothing as to your need for tax planning but continnued ramblings as to 
market concern and your acute non understanding of what we are doing in 
charleston as a development group. I am sure you read your oil and gas 
journals and decide what to do, where to drill and when to exit your 
positions based upon same. In our business if we relied on those trades we 
would be 1-2 years behind the curve. Thats what we told you about Miami 
two years ago and to get out when all you could do was remind us of how 
you did it Miami and how great things were. If we would have listen to you 
then where would we be today? All you do now is remind us of how bad the 
Miami market is. But you know that because you are a savvy real estate 
guy-

I have forwarded your email to John and he and I both agree that we will be 
more than happy to move out of the way and let you complete the development 
and construction of the project of Bee Street as stated in your email. As a 
matter of fact, this is a great idea as it would free us up to do 
more of our own projects without interference from limited partners. As 
you know we have dedicated 100% of our organizations talent and resourses 
to this project and yet are only participating in 27% of the profits.

Because we have completed roughly 90% of the work on the project to date, 
we would be 
willing to take 90% of the projected profits for our share based upon our 
efforts. Why 
90% you may ask? The simple answer is we have completed this project and
placed it in a position that within reason, any astute individual could 
continue, assuming the individual had development / construction 
experience as you have
i r» rl i o t o i/mi z-lrx I InliL'o xirxi t houa J-inno ovnnrianra o
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reputation that enabled this project to move forward, all of which you have 
contributed none. That is why we are entitled to a profit on our ownership 
and you were not offered the same opportunity. You have not provided any 
salient value to this project. We have eliminated a significant amount of 
the risk based upon our actions as stated above and should be compensated 
for same. We will also require a complete release of liability 
from you for all matters pertaining to this development. Please advise me 
no later than 5:00 PM, April 27th if this is acceptable to you so we can 
begin notifying all concerned parties advising them that you will now be 
taking over the project. I will also call our attorneys and have them begin 
preparing the necessary documentation to change the ownership structure of 
the LLC as well as demobilizing the construction crew and calling the sales 
team to let them know what is transpiring. John will call Amegy Bank to 
inform them of this decision. I would suggest you have another lender lined 
up as Amegy Bank will want to be paid off if John and I are no longer 
involved in the project.

Let me be crystal clear that once we begin the process of you taking control 
of the LLC and development, you will become personally responsible for any 
mismanagement and costs associated with the ownership change. We will use 
reasonable efforts to assist you in a smooth transition. In addition, we 
will require you to place the above-mentioned 90% profit in an interest 
bearing escrow 
account to our benefit. This will ensure your attentiveness in expediting 
this process so as the project will not stagnate effecting Neal and Edwin 
while you are gearing up 
your development, construction and marketing team.

In closing, I now consider you a hostile partner and will be taking all 
necessary actions afforded me as the managing member of the LLC to protect 
the LLC until this transfer has taken effect. I will leave it up to you to 
officially notify Neal and Edwin of your position

STUART FRED 
BOMASADA GROUP INC. SUITE 200 
8980 LAKES AT 610 DRIVE 
HOUSTON TEXAS 77054
OFFICE 713 668 6886 
FAX 713 668 6880 
STUARTFREDfS BOMASADA.COM 
BOMASADAl(a)AOL.COM
WWW.BOMASADA.COM

8/28
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Original Message 
Subject: RE: Bee Street Lofts - Weekly Update 
From: "Tom Morgan" <tom @morganenergy.net> 
ate: Thu, April 26, 2007 4:23 pm 

fo: stuartfred @bomasada.com 

Stuart, 

You are being ridicules. 

I have simply offered suggestions on how to market the property, (nothing to do with the 
construction), and you have basically told me to mind my own business in a very 
confrontational way, which I don't appreciate. 

We all agreed that we wanted to be sold out of all the units on or before 
completion. Is that true? I have simply stated that at the current 

pricing of the unfavorable units, we will not be sold out when we all want to I suggested 
that we lower the prices on those unfavorable units now during the high selling season, 
rather than wait until the end of the summer when the market goes into a lull, and they will 
really be difficult to sell. 
I really don't understand your problem with my suggestion. 

If you don't agree you should say so politely, as I originally asked you to politely give me 
your opinion on my suggestion. If you want to get aggressive with me, I will get just as 
aggressive back to you. Your aggressive reply deserved an aggressive answer. Just be polite 
and answer my reasonable questions, as any business partner would do. I don't respond well 
fo being bullied around. 

If you want me out of the project or you want me to purchase your interest, you are free to 

make me a buy sell offer according to the agreement. Please respond accordingly. 

i 

WBD BOMASADA 01051 

---------------------------- Original Message ----------------------------
Subject: RE: Bee Street Lofts - Weekly Update 
From: "Tom Morgan" <tom@morganenergy.net> 
ate: Thu, April 26, 2007 4:23 pm 

fo: stuartfred@bomasada.com 
--------------------------------------------------------------------------

Stuart, 

You are being ridicules. 

I have simply offered suggestions on how to market the property, (nothing to do with the 
construction), and you have basically told me to mind my own business in a very 
confrontational way, which I don't appreciate. 

We all agreed thafi we waned to be sold out of all the units on or before 
completion. Is that true? I have simply stated that at the current 
pricing of the unfavorable units, we will not be sold out when we ail want to. I suggested 
that we lower the prices on those unfavorable units now during the high selling season, 
rather than wait until the end of the summer when the market goes into a lull, and they will 
really be difficult to sell. 
I really don't understand your problem with my suggestion. 

If you don't agree you should say so politely, as I originally asked you to politely give me 
your opinion on my suggestion. If you want to get aggressive with me, I will get just as 
aggressive back to you. Your aggressive reply deserved an aggressive answer. Just be polite 
and answer my reasonable questions, as any business partner would do. 1 don't respond well 
+o being bullied around. 

If you want me out of the project or you want me to purchase your interest, you are free to 
make me a buy sell offer according to the agreement. Please respond accordingly. 

1 

WBD BOMASADA 01051 
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*w.........___ Original Message 
Subject: RE: Bee Street Lofts - Weekly Update

rom: "Tom Morgan" <tom@morganenergy.net>
Date: Fri, April 27, 2007 12:29 am
To: stuartfred@bomasada.com

Stuart,

Please address all your comments to my lawyer from this point forward. I will no longer 
communicate with you or your staff. You have no right under the operating agreement to make 
the demands in your previous e-mails. I suggest you review the operating agreement.

I asked a very reasonable question about the marketing of the unsold units, which you could 
have replied with a civil answer: that you don’t agree with my suggestion. I only asked for 
your and the other partner's opinion.
Instead you started this whole argument with your extremely rude and pompous 
comment: 

"frankly you should not be in this deal.,..you dont understand real estate like you do oil 
and gas...thats where your time and money should be positioned....leave the real estate to 
others who do it daily and either be a passive investor or respectively get out"

the monthly

Mr. Joel Goldman

 

such a rude comment, you should provide your partners with
is required under the operating agreement Article 6.01, which I have never 

I am sick of you and 
Please do not contact me again. From now on you can deal

Rather than make 
information that 
received from youj or answer my questions in a business like manner. 
John's know it all attitudes, 
through my lawyer:
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1221 Brickell Avenue, 21st Floor
Miami, Florida 33131-3224
Phone: (305) 579 0828
Email: goldnianj@gtlaw.com

Please send any demands directly to him, as I will not be communicating with you any further.

Sincerely,

Thomas H. Morgan
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Nelson
Mullins
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April 30. 2007

loel Goldman
1221 Brickell Avenue. 21st Moor
Miami. I’lorida 33131-3224

Hl 150 Bee Street. LLC’tReal Estate
Our Hie No.: 16022/09000

Dear Mr. Goldman:

Nelson Mullins Riles & ScarlxHOni'h Ltd’
V II* .Hkl < I'll’i-■■ >i s ,11 l.usx
!‘I S’.vi nv Sirwl Sssih I limr Ctak'sion. S( .’’MOI 22.r*1

J M • S' <M> [■..s. MX ■’2(1 4.1N>

A > ' "Hi

Please be adxised that this Erm represents 150 Bee Street. LLC ("Company"}.

1 am in receipt of various email cormspondence between Stuart Fred and 'Pommy Morgan 
regarding the suggestions and direction of the project by Mr. Morgan and his request to deal 
lliroueh you

As counsel for the Company, we have been very involved from the beginning in not only 
tougher than usual zoning and BAR approval issues, hut also in working on the various 
coniracis. the master deed and ongoing purchaser contract issues. Obviously, I am concerned 
when there are any issues that may affect the Project. The purpose of this letter is to try to be 
of help to all Members and the Project.

\s I understand it, there are al least a couple of points being raised in Mr. Morgan’s e-mails 
related to the Company's Second Amended and Restated Limited Liability Company 
Agreement ("Agreement"). Section 6.01 speaks primarily about the duties and responsibilities 
of the Managing Members. The Managing Members are Stuart L. Fred (as a representative of 
Bella Vista Partnership) and Neal I. Baker. Generally speaking, all of the responsibilities for 
running this project have been vested in these Managing Members as indicated by Section 
6.02. Section 6.01 also requires the Managing Members to prepare a budget for the project 
and distribute to the Members monthly financial repons of the Project's performance in 
relation to the budget. This same paragraph also goes on to clearly indicate that the Managing 
Member shall be responsible for all sales and marketing efforts regarding the Project. (See 
attached language) I have been told that at present time there are no operaring budgets as the 
project is still under construction. 1 understand that Mr. Morgan has always promptly been 
provided any and all information he has requested. Further, I am informed that Mr. Fred takes 
issue with Mr. Morgan’s accusations that phone calls arc not returned and complaints continue
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Joel Goldman 
April 30, 2007 
Page 2 

weeks go by after information has been requested and sent. I have confirmed this fact with Mr. 
Baker and Mr. John Gilbert io verify Mr. Fred's position.

I also saw some reference in the correspondence to a huy/sell offer according to the 
Agreement. There is not a buy/sell arrangement tn the Agreement; however. Section 11 of the 
Agreement talks about the restrictions on transfers and assignments of interest. As you may 
know, this is a closely held investment and any transfer will require the consent of the 
Members. I am informed that based upon Mr. Morgan's position in his c mails and his stated 
abilities to complete this difficult project. Mr. Fred and Mr. Gilbert will agree to entertain Mr. 
Morgan s offer under Section 11 of the Agreement. However, any assignment of his interest 
by a Member must be acceptable to the other Members, in (his case. Mr. Baker and Mr. 
Edwin Pearlstine. It is my understanding that Mr. Baker and Mr. Pearlstine will be unlikely to 
approve this action. Mr. Fred and Mr. Gilbert have been the driving forces in this project 
relating to everything from design and construction to marketing and financing.

I understand that Mr. Fred has requested that Mr. Morgan not contact bis organization or any 
parties associated with the Project and that all communications filter through your office and 
then to me

Please let me know if I can provide any information or otherwise be of help to you in this 
matter. I have enjoyed working with all of the Members in this challenging project. 
Obvioush. my hope is that we will not have an issue among the Members and that we can 
remain focused on a successful project.

Very truly yours.

JBH.rdm
John B. Hagerty
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Joel K Goldman 
lei (305) 570.0028 
fax (305) 379'0717 
9oldmanK8?gtlftw.com

May 15,2007

Via: Facsimile (843) 720-4308
John B. Hagerty, Esq.
Nelson Mullins Riley & Scarborough LLP
151 Meeting Street, Sixth Floor
Charleston.SC 29401 2239

Re: 150 Bee Street, LLC

Dear Mr. Hagerty:

1 am in receipt of your letter dated April 30, 2007 and the Operating Agreement and 
Development Agreement which you were kind enough to forward to my attention. 1 have had 
the opportunity to discuss the matters set forth in your letter with my client, and we have 
determined that it would not be productive to respond to the specific issues raised in your letter 
nt this time. Instead, we have the following requests:

1. Section 6.01 of the Operating Agreement includes the following language:

"The Managing Members shall track the Project’s performance against the Budget and 
shall distribute to the Members monthly financial reports of the Project’s performance 
in relation to the Budget.”

My client has advised me that he has not been receiving these monthly financial reports. Please 
arrange for the prior reports to be provided as soon as possible, and we otherwise assume that 
I he reports will be provided monthly on a going forward basis.

2. My client has advised me that he has been receiving weekly sales and marketing 
reports as promised by Mr. Gilbert. We trust that these reports will continue to be circulated to 
my client on a going forward basis.

I f wc have any questions or concerns following our receipt of the reports, we will let you know. 
My client reserves all of its rights under the Operating Agreement, and nothing set forth herein 
shall be deemed a waiver of the same.

MIA 17961376^1 $71-1/2007
■•(-■•lu'i/ '■•Knip.l A I Auonwyjal ww | UJI IKiOell Avenue | Miami, U 1)1)1 | Tel 305.579.050) I 305 579.07 17 I vzMV.gtlatvcom
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John B. I iugerty, Esq.
May 15, 2007
Page 2

We appreciate your assistance and cooperation with respect to tire delivery of the 
foregoing reports, and we look forward to the successful completion of this project.

cc: Thomas H. Morgan

Sincerely,

Joe K. Goldman

MIA 17961376‘tvl 5'1W.OO7
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Grimball, Henry

From: Julia DuMars <julia@follyphotos.com>
Sent: Thursday, September 20, 2007 11:08 AM
To: Thomas Morgan
Subject: RE: FW: from Neal

Here is the most recent. We are missing one.
Julia

Tom Morgan <tom@jnorganenergy.net> wrote:
Thanks Julia

From: Julia DuMars [mailto:julia@follyphotos.com]
Sent: Wednesday, September 19, 2007 11:47 AM
To: Tom Morgan
Subject: Re: FW: from Neal

Tom
I think Neal has received one more since this. He has it with him so I will get it from him tomorrow and forward 
to you.
Julia

Tom Morgan <tom@/norganenergy.net> wrote:
Hi Julia,

This is the last monthly report I've received on Bee Street. If you have August and September's report could you please 
e-mail them to me.

Thanks,
Tom

From: Julia DuMars [mailto:dumarsjulia@yahoo.com]
Sent: Wednesday, July 18, 2007 11:58 AM
To: Tom Morgan
Subject: from Neal

Julia DuMars, CPA
PO Box 442
Folly Beach, SC 29439 

843.834.8317
dumarsjulia@yahoo.com

or other use is strictly prohibited. If you have

CONFIDENTIALITY NOTICE: This e-mail is intended only for the addressee named above. It contains 
information that is privileged, confidential or otherwise protected from use and disclosure. If you are not the 
intended recipient, you are hereby notified that any review, disclosure, copying, or dissemination of this 
transmission, or taking of any action in

REC 0929



received this transmission in error, please reply to the sender listed above immediately and permanently delete 
this message from your inbox. Thank you for your cooperation.

2
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Amegy Bank of Texas
P.O. Box 27459
Houston, Texas 77227-7459
Attn: Jeremy Newsom

Date: September 4, 2007 Draw: 30

RE: Bee Street

Pursuant to the terms and conditions of the various agreements concerning the above referenced Ioan, we hereby make application ora loan advance as follows:

COST ITEM
ORIGINAL

BUDGET
CHANGE
ORDERS

REVISED BUDGET EQUITY
PAID

TO DATE

LOAN LOAN 
FUNDS 

REMAINING
TOTAL EQUITY LOAN PREVIOUS

DRAWS
CURRENT

DRAW
TOTAL

TO DATE
Land $4,325,000 $4,325,000 $1,725,000 $2,600,000 $1,725,000 $2,600,000 $0 $2,600,000 $0
Hard Costs - GC contract $25,000,000 $4,851,062 $29,851,062 $0 $29,851,062 $0 $28,460,709 $197,844 $28,658,553 $1,192,509
Architects $450,000 $450,000 $418,200 $31,800 $418,200 $31,800 $0 $31,800 $0
Engineers $250,000 $250,000 $199,760 $50,240 $199,760 $50,240 $0 $50,240 $0
Fees (Tap/Impact/Permit) $300,000 $300,000 $0 $300,000 $0 $300,000 SO $300,000 $0
Title Policy $60,000 $60,000 $2,034 $57,966 $2,034 $57,966 $0 $57,966 $0
iCfubhouse & Model Furnish $247,000 $247,000 $0 $247,000 $0 $64,334 $11,209 $75,543 $171,457
Building Signage $60,000 $60,000 $353 $59,647 $353j $33,885 $1,175 $35,060 $24,587
Brochures & Marketing $350,000 $350,000 $0 $350,000 $0 $283,224 $7,698 $290,922 $59,078

IAECC $35'600 $35,000 $0 $35,000 $975 $26,125 $0 $26,125 $3,875
Aopraisal $15,000 $15,000 $12,001 $2,999 $12,001 $2,999 $0 $2,999 $0

iAmegy Bank Loan Fee $243,375 $243,375 $0 $243,375 $0 $243,375 $0 $243,375 $0
sSoft Cost Contingency $350,000 $350,000 $0 $350,000 $0 $241,942 $0 $241,942 $108,058
Legal / Accounting $195,000 $195,000 $88,162 $106,838 $88,162 $106,838 $0 $106,838 $0__
Developer Fee $750,000 $750,000 $0 $750,000 $0 $750,000 $0 $750,000
Developer Overhead $304,414 $150,000 $454,414 $94,089 $360,325 $94,089 $360,325 $0 $360,325 $0
interim Property Operations $300,000 $150,000 $450,000 $110,401 $339,599 $110,401 $307,501 $28,708 $336,209 $3,390
Interest Reserve $1,865,211 $1,000,000 $2,865,211 $0 $2,865,211 $0 $2,865,211 $0 $2,865,211 $0

1

TOTALS $35,100,000 $41,251,062 $2,650,000 $38,601,062 $2,650,975 $36,786,474 $246,634 $37,033,15^! $1,567,955

Upon approval of the amount requested, please make the loan advance per instructions below: Sincerely,——-^r
150 Bee SWtfUp

Bank: Amegy Bank of Texas ■ /7/ y
City & State: Houston. Texas //( /
Account Name: 150 Bee Street, LLC \J
Account#: 3501868 By: John L. GSbert'*’
ABA# 113011258 Its: Member

AM=GY SANK OF TEXAS, BELLA VISTA DRAW 30. XU S«aOOT12:3S PM
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__________________________________________________________________________________ PAGE 1 OF 4

APPLICATION AND CERTIFICATE FOR PAYMENT AIA DOCUMENT G702

to : 150 Bee Street, LLC
8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77064

FROM: Bomasada Investment Group il, L. L. C.
8980 Lakes at 610 Drive, Suite 200 
Houston., Texas 77054

PROJECT:

ARCHITECT:

Bella Vista
150 Bee Street
Charleston, SC

The Steinberg Design Collaborative 
5177 Richmond Avenue
Houston, TX 77056

PAYAPP.NO. Thirty (30)

PERIOD: 8/1Z07 - 8731/07
August

CONTRACT FOR: Bella Vista, A 108 Unit Apartment Project

1. Original Contract Sum: ......................................... $25,000.000.00
2. Net Change by Change Orders:   $4.85'1,062.25
3. Contract Sum To Date:   $29,851,062.25

(Line 1 Plus Line 2)
4. Total Complete & Stored To Date:   29,547,420.63

(Column H on Schedule o> Values)
5. Total Retalnage Withheld: .... 888,869,13

(5% of Line 4)
6. Total Earned Less Retainage:  28,658,551.50

(Line 4 less Line 5)
7. Previous Certificate For Payment (Total Earned Less Retainage): i| $28.460.707.4?i]

(Line 6 from Previous Certificate Less Line 6 From This Pay Application)
8. Current Payment Due: ................----------------- jl

(Line 5 Less Line 7)
9. Balance To Finish, Pius Retainage:   s..........  $1,192,510.75

(Line 3 less Line 6)

CHANGE ORDER-SUMMARY
Change Orders Approved in ADDITIONS DEDUCTIONS
Previous Months by Owner 2,066,044.25

TOTAL $2,066,044.25 $0.00

-APPROVED THIS MONTH
[NUMBER DATE APPROVED
CO #2 $2,785,018.00

Net Change by Tifia n g e 0 rde rs $2,785,018.00 $0.00
TOTAL $4,851,062.25

The undersigned Contractor certifies that to the best of the Contractors knowledge, information, and 
belief that the work covered by this application for payment has been completed in accordance with 
the Contract Documents, that ail amounts have been paid by the Contractor for Work for which 
previous certificates for payment were issued and payments recieved from the Owner, and that 
current payment shown herein is now due.

LENDING INSTITUTION INSPECTOR'S. CERTIFICATE FOR PAYMENT
The undersigned Inspecting Agent does hereby certify that to the best of his knowledge and belief this Pay 
Application #30, does reasonably represent the value of work completed and/or material stored through the period 
ending 8/31/07.
AMOUNT CERTIFIED:

Attached explanation if amount certified differs from amount applied for. Initial all figures on this Application and on the 
Continuation Sheet that are changed to conform to the amount certified.)

INSPECTOR:

BY:  Date:
Sarry Greer

This Certificate is not negotiable. The AMOUNT CERTIFIED is payable only to the Contractor named herein. 
Issuance, payment and acceptance of payment are without prejudice to any rights of the Owner or Contractor under 
this Contract.
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APPLICATION SCHEDULE OF VALUES SUMMARY

OWNER: 150 See Street, LLC APPLICATION NO.: Thirty (30)

PROJECT: Bella Vista PERIOD: 8/1/07 -8/3V07

GO: Bomasada investment Group II, L.L.C.

A 8 1 c D E F H I J K
DIV. DESCRIPTION OF WORK ORIGINAL REVISED CHANGE WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & BALANCE TOTAL

WORK & WORK MATERIALS STORED TO DATE TO RETAINAGE
NO. ACTIVITY VALUE i VALUE ORDER MATE RIALS COMPLETED STORED THIS S % FINISH TO DATE

PREVIOUS APP. THIS PERIOD PERjOO (D+E+F) (H/D) (C-H) <5% of H)

C0005 General Contractor’s Fee $123,154 $154,750 $31,596 $152,759 so N/A $152,759 99% $1,991 N/A
00010 Contingency $246,305 $286,305 $40,000: $200,414 $57,261 N/A $257,675 90% $28,631 N/A

ftiiCKicdfiwiwwnnwc '-x; <* ST, <r-p-
UrlVUV

so
. ’ 'C - ■ :

98% $1,435

01020 Final Cleanup $47,857 $47,857 so $45,464 $957 N/'A $46,421 97% $1,436 N/A

01040 Postage & Freight (01016) $7,000 $7,000; $0 $6,790 STtf N/A $6,860 98% $140 N/A

01045 Express Delivery (01016} $7,000 $7,000 $0 $6,790 $70 N/A $6,860 98% $140 N/A

01050 Office Expense & Supplies $7,000 $7,666 $0 $6,790 $70 N/A $6,860 98% $140 N/A

01055 Estimating & Blueprinting (01016) sisicbo $15,000 $0 $14,550 $150 N/A $14,700 98% $300 N/A

01060 Scheduling Expenses (01016) $2,000 $2,000 $0 $1,940 $20 N/A $.1,960 98% $40 N/A

01090 Petty Cash (01016) $1,000 $1,000 $0 $970 $10 N/A $980 98% $20 N/A

01120 Safety Equipment/Supplies (01016) $1,000 $1,000 $0 $970 $10 N/A $980“ 98% $20 N/A

01125 First Aid Equipment/Supplies (01016) $3,000 $3,000 $0 $2,910 $30 N/A $2,940 98% $60 N/A

01130 Small Tools $9,048 S9.G48 $0 $8,777 $90 N/A $8,867 98% $181 N/A

01140 Survey & Engineering $15,000 $15,000 $0 $14,550 $150 N/A $14,700 98% $300 N/A

01145 Construction Travel Expense $350,000 $400,000 550,000 $380,000 $8,000 N/A $388,000 97% $12,000 N/A

01155 Unit Checkout Power (01048) $27,000 $27,000 $6 $24,300 $1,350 N/A $25,650 95% $1,350 N/A

01160 Meter Hookup Charges (01048) $27,000 $27,000 $0 $24,300 $1,350 N/A $25,650 95% $1,350 N/A

01165 Temporary Electrical(Trailer, Poles, W $27,000 i $27,000 $0 $26,190 $270 N/A $26,460 98% $540 N/A

01175 Ice. Cups, & Coffee (01016) $2,000 $2,000 $0 $1,940 $20 N/A $1,960 98% $40 N/A

01185 Temporary Telephone $2,000 $2,000 $6 $1,940 $20 N/A $1,960 98% $40 N/A

01190 Punch List $16,200 $16,200 $0. $14,580 $810 N/A $15,390 95% $810 N/A

01195 Common Labor $75,000 $75,000 $0 $71,250 $1.500 N/A $72,750 97% $2,250 N/A

01220 Division Manager $155,000 $185,000 $30,000 $175,750 $3,700 N/A $179,450 97% • $5,550 N/A

01225 Project Manager (01100) $109,200 $140,000 $30,800 $133,000 $2,800 N/A $135,800 97% $4,200 N/A

01230 Project Secretary (01100) $43,000 $60,000 $17,000 $57,000 $1.206 N/A $58,200 97% $1,800 N/A

01235 Administration/Bookkeeping (01100) $43,000 $60,000 $17,000 $57,000 $1,200 N/A $58,200 97% $1,800 N/A

01240 Superintendent (01100) $91,200 $115,000 $23,800 $109,250 $2,300 N/A $111,550 97% $3,450 N/A

01245 Asst. Superintendent (01100) $70,400 $90,000 $19,600 $85,500 $1,800 N/A $87,300 97% $2,700 N/A

01250 Punch Foreman (01100) $50,200 $60,000 $9,800 $57,000 $1,200 N/A $58,200 97% $1,800 N/A

01255 Field Secretary/Clerk (01100) $50,200 $60,00C $9,800 $57,000 $1,200 N/A $58,200 97% $1,800 N/A

01265 Production Incentive $32,400 $32,400 $0 $28,512 $0 N/A $28,512 88% $3,888 N/A

01275 Workmen’s Compensation Ins. $50,000 $50,000 $0 $50,000 $0 N/A $50,000 106% $0 N/A

01285 Insurance-Gen Liability $200,000 $400,000 $200,000 $400,000 $6 N/A $400,000 100% SO N/A
01290 Insurance-Builders Risk $300,000 $378,000 $78,000 $378,000 $0 N/A $378,000 100% $0 N/A
01295 Corporate Overhead $200,000 $256,000’ $50,000 $242,500 $2,500 N/A $245,000 98% $5,000 N/A

02000 SITE CONSTRUCTION S1432,3St ' $1152.052

Page 2 of 4
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$982 $25,729$25,000^ $0$1,261,446

&&

$753?

$4,410

gS^Sg4S ICS ' ____________ SO - i$25,000 ■$1^5.464________ __

$1,208,857; :v , $1,541,485 ,-; . s < $3323S8|j SO-.:1 S1.4O2,«0_____ .

>7000 THERMAL/MOISTURE PROTECTIOI

$1,299,4141
' $910,0201

* » $46885S4'.100%';.-.-St f^$a4^29|0S006 FINISHES_____________ 53,165,303 ■... $4,688,

S^-0 SO $1,983481 100% - $0^ , > $98^51

1 S18M50 . $597,728  $753 $0 $538,481 100% x z SO ‘^^$29^

.$139.500 ?2^3.434 3047__________ ■ SO______ ;

&&&

$362,231

$27,300

$0j
$61

100%

100%

$3,158,083
~“$40LOOO

$175,000

04005
04020'

$1,200,561

$870,020

$25,365

$25,641

$1,300,061

$910,020

$117,760j

$260,625-

$186,548;
■$417^6851

$419,482)

100%

100%

100%

100%

08005

08045

$2,746,910

$153,142?

$39,881.

$1,300,061
$910,020'

$99,500

$40,000

$3,158,083

$401,000

$175,001

$361,478 

$27,300 

$184,450 

$24,500

so

$0:

$4,823

$93,352

$26,001

$18,200

07005

07010

07020

07070

$117,760

$260,625

$186,548

$392,320

$393,841

$362,231
$27,300'

$184,450

$24,500

100%

100%

$117,760 

$159,523f 

$161,118 

$327.022 

$443,474

$157,904
$20,650''

$8,750

$3,158,083

$401,000

$175,001

100%

766%
100%

$0 

$0 

-$1

100%

100%

97%

90%

82%

$18,112 

$1,365 

$9,223 

$1,225

$21,451

$15,765

Millwork

Cabinets

$0j 
$0| 
sot

$c|

$1,286,446 100%|

$96,451 

$1,862,630

$96,451?

$1,867,040:

$96,451 ] 
$7867,0401

$411,173

$247,858

$135,119

$75,000 
$7^57’275;

j Meta I Doors and Frames 

? Aluminum Windows

| Built-Up Waterproofing 

[Sheet Waterproofing 

[Building Insulation 

[Firestopping

Brick Masonry 

Stucco

$362,231 

$27,300 

$184,450 

$24,500

SO
~ ___ $0

$5,039

$44,863

$89,483

$5,888

N/A

$9,327

N/A

$20,974

$117,760)

$260,625)

$191,587)

$462,548)

$508,965)

_______ $0

$101,102?

$30,469

$135,526?

$55,491

$0)
———

$184,450

$0

05005 [structiiral Steel

06005 J Wood Framing/Rcugh Carpentry

06010 [Framing Lumber Materials

06050 |Finish Carpentry
06060 —

05085

09015 |Gypsum Board/Drywall

09020 |CeramicTile
09065 |Stained Concrete(wss ResTFlooring)

$1,286,446 $1,285,464

$24,500

A B c D E c H J K
DIV.-

NO.

■ DESCRIPTION OF WORK ORIGINAL

VALUE

REVISED

VALUE

CHANGE WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & 

STORED TO DATE

BALANCE 

TO 

FINISH 

(C-H)

TOTAL

RETAINAGE

TO DATE

(5% ofH)

ACTIVITY ORDER

WORKS 

MATERIALS 

PREVIOUS APP.

WORK

COMPLETED

THIS PERIOD

MATERIALS

STORED THIS 

PERIOD

S 

(D+E+F)

% 

(H/D)
02005 Off-Site Improvements 510,000 $10,000 $0 $9,021 $9,021 90% $979 $0
02020 Traffic Signaling $15,000 $15,000 $0 $15,000 $15,000 100% $0 $750
02035 Sitework/Excavation $62,561 $62,561 so $62,561 $62,561 100% $0 $0
02050 Site Demolition $10,000 $10,000 $0 $10,000 310,000 100% $0 $0
02065 Dewatering $5,000 $5,000 5>0 $5,000 $5,000 100% $0 $0
02110 Concrete Pile System $848,000 $848,000 $0 $348,000 $848,000 100% $0 $0
02125 Soil Treatment $5,000 $5,000 $0 $5,000 $5,000 100% $0 $0
02135 Water Distribution $5,500 $5,500 $0 $5,500 S5.500 100% $0 $0
02145 Sanitary Sewers $10,500 $10,500 $0 $10,500 $10,500 100% $0 $0
02150 Storm Drainage $17,500 $17,500 so $17,381 $17,281 99% $119 $0
02155 Storm Drainage - Pipe (U/G Detention 333,000 $33,000 so $32,772 $32,772 99% $228 $0
02170 Asphalt Pavement 310,000 $10,000 $0 $9,500 $9,500 95% $500 $0
02185 Paving Specialties 310,000 $10,000 $0 $10,000 $10,000 100% $0 $0
02190 Curbs and Gutters $7,500 $7,500 $0 37,500 $7,500 100% $0 so
02195 Curb Cuts/Handicap Ramps $6,000 $6,000 $0 $6,000 $6,000 100% $0 $0
02200 Sidewalks $9,800 $9,800 $0 $9,800 $9,800 100% $0 $0

02225 Irrigation System $4,000 $4,000 $0 $4,000 $4,000 100% $0 $0

02230 Fences and Gates $13,000 $13,000 $0 $13,000 $13,000 100% $0 $0

02280 Landscaping $250,000 $200,000 -$50,000 $71,517 $51,254 $122,771 61% $77,230 $6,139

03000 CONCRETE $4,934,020 ' : ; S5-0:2S2 - $757,242 ■ ■ 1 1 gl <£-S2,«4: • - SOI - $5,791252 , - SO
03025 Cast-In-Place Concrete - Material $2,500,000 $2,962,892 $462,892 $2,961,906 $986 $2,962,892 100% $0 N/A

03025 Cast-in-Place Concrete - Labor $2,434,020 $2,738,370 $304,350 $2,737,232 $1,138 $2,738,370 100% $0 $54,767
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$112,253! $501,253 $501,253; 100%: $25,063:$389,000

; : szoo^io |34,002,203ggggBTO$794,005ag5»g150p0;:MECHANICAL'x;

;.1SOOO ELECTraCAL $1J653,678

$0 $29,547,421 97.6%TOTALCOST

$2,166^55. $512,677

$25,000,000 $29,851,062 $4,851,062 $29.345,418 S202.002

-

; $2,166j355 . 100%
SS4.228
$12,893
$1,196

$1,884,569
$257,858

$23,928

$0
$0
SO

$0 
so 
$0
$0

100%
100%
100%

$1,884,569
""$257,858'

$23,928

$1,471,822
$157,928

$23,928

$1,884,559
$257,858

$23,928

100%
100%
100%
100%

$530,643
$2,033,970

$16,200
$1,421,390

I 14005 | Elevators

$530,643
$2,033,970

$16,200
$1,421,390

$530,643 
$2,033,970’ 

$16,200 
$1,421,390

$412,117 
$1,729,170 

$16,200 
$1,050,710

16005 ^Electrical
16035 |Intenor Light Fixtures
16045 |Exterior Light Fixtures

$26,532
$101,699

$810
$71,070

$412,747
$99,930

SO

$118,526
$304,800

$0
$370,680

15005 iiFire Protection
15010 | Plumbing
15015 I Water Sub-Metering System
15020 ’ ]HVAC .

$2,166,355 '$108^18!

$501,253|

A 8 C D E F H 1 j K
DIV..

NO.

• DESCRIPTION OF WORK ORIGINAL

VALUE

REVISED

VALUE

CHANGE

ORDER

WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & 
STORED TO DATE

BALANCE 
TO 

FINISH 
(C-H)

TOTAL
RETAINAGE

TO DATE 
(5% Of H)

ACTIVITY
WORK & 

MATERIALS 
PREVIOUS APP.

WORK 
COMPLETED 
THIS PERIOD

MATERIALS 
STORED THIS 

PERIOD
$ 

(D+E+F)
% 

(H/D)
09070 Carpet $178,666 $184,500 $5,834 $184,500 $184,500 100% $0 $9,225
09C88 8th Floor Customs $0 $500,000 $500,000 $500,000 $500,000 100% $0 $25,000
09090 Painting ■ Interior $46,800 $270,000 $223,200 $270,000 $270,000 100%; $0 $13,500

Granite Countertops $221,400 $0 $221,400 $221,400
10065 Fire Extinguishers/Cabinets $3,000 $3,000 so $3,000 $3,000 100% $0 $150
10070 Postal Specialties $10,000 $10,000 $0 $10,000 $10,000 100% $0 $500
10085 Toilet Accessories $50,000 $50,000 $0 $50,000 $50,000 100% $0 $2,500

7;. - :M1000 EQUIPMENT jS , , ifiWf $323,240 $323,240 ■. $0;^^023^323^40; - „ ( SO 4 -3.-. .•'(..f :>$323^40$5^00%:
11005 Waste Compactors $23,000 $23,000 $0 $23,000 $23,000 100% so N/A
11010 Disposals $4,104 $4,104 $0 $4,104 $4,104 100% $0 N/A
11017 Side by Side Refrigerator $124,308 $124,308 $0 $124,308 $124,308 100% so N/A
11020 Dishwasher $19,764 $19,764 $0 $19,764 $19,764 100% $0 N/A
11035 Microwave Oven $20,088 $20,088 $0 $20,088 $20,088 100% $0 N/A
11040 Washer $30,240 $30,240 $0 $30,240 $30,240 100% $6 N/A
11045 Cryer $24,408 $24,408 $0 $24,408 $24,408 100% $0 N/A

11046 Wall Oven $42,228 $42,228 $0 $42,228 $42,228 100% $0 N/A

11047 Cooktop $35,100 $35,100 $0 $35,100 $35,100 100% so N/A

IgSiglZOCO.FURNISHINGS ■■ ' ’ - . §84,547 $84,547 S'- * SO - ■-•■7$84^47. T'<2 T; L;' jy JO' so $84,547 &£@qo%; V Ssd
12020 [Window Treatments $84,547 $84,547 $o $84,547 $84,547 100% $0 $4,227

A*.' X

13040 iSMATV/Security/Telephone ( $250,000 $65,550 -$184,450 $65,550 $65,550 100% $0 $3,278

13055 iAccess Control System $17,000 $67,000 $50,000 $67,000 $67,000 100% $6 $3,350

$501,253 .-sm^ss 88 ’ SO:^<1 r _:S501,2S 525.053
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Grimball, Henry

From: Julia DuMars <julia@follyphotos.com>
Sent:
To:

Monday, December 17, 2007 11:27 AM 
Thomas Morgan

Subject: Re: Bee Street
Attachments: bee st.pdf

Tom
Here is the latest...
Julia

Tom Morgan <tom@morganenergy.net> wrote:

Hi Julia,

Could you please e-mail me any monthly reports that you have received on Bee Street that I have not yet 
received? We are trying to do our final tax planning and need the reports to get an estimate of tax liabilities.

Thanks for your help.

Tom

No virus found in this incoming message.
Checked by AVG Free Edition.
Version: 7.5.516 / Virus Database: 269.17.9/1198 - Release Date: 12/26/2007 5:26 PM
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Date. December 4. 2007 Draw: 33Amegy Bank of Texas
P.O. Box 27459
Houston, Texas 77227-7459
Attn: Jeremy Newsom

RE: Bee Street

TOTALS j 535,100,000 j; ' $43,830,240 j $5,229,178 i 338,601.062'1 $5,203^5007 $38,601,052 I$0 ! 538,601,062!$0

Pursuant to the terms and conditions of the various agreements concerning the above referenced loan, we hereby make application or a loan advance as follows:

COST ITEM
ORIGINAL

BUDGET
CHANGE
ORDERS

REVISED BUDGET EQUITY
PAID

TO DATE

LOAN LOAN
FUNDS 

REMAINING
TOTAL EQUITY LOAN PREVIOUS

DRAWS
CURRENT

DRAW
TOTAL

TO DATE
iLand $4,325,000 $4,325,000 $1,725,000 $2,600,000 $1.725,000 $2,600,000 $0 $2,600,000 $0 i
Hard Costs - GC contract $25,000,000 $6,230,240 $31,230,240 $1,379,178 $29,851,062 $1,379,178 $29,851,062 $0 $29,851,062 $0

.Architects $450,000 $450,000 $418,200 $31,800 $418,200 $31,800 $0 $31,800 $0
1 Engineers $250,000 $250,000 $199,760 $50,240 $199,760 $50,240 $0 $50,240 $0
Fees (Tap/Impact/Permit; $300,000 $300,000 $0 $300,000 ' $0 $300,000 $0 $300,000 $0

(Title Policy $60,000 $60,000 $2,034 $57,966 $2,034 $57,966 $0 $57,966 $0
iCIubhouse & Model Furnish $247,000 $247,000 $0 $247,000 $0 $247,000 $0 $247,000 $0
‘Building Signage $60,000 $60,000 $353 $59,647 $353 $59,647 $0 $59,647 $0
(!Brochures & Marketing $350,000 $350,000 $0 $350,000 $0 $350,000 $0 $350,000 $0
iAECC $35,000 $35,000 $0 $35,000 $0 $35,000 $0 $35,000 so
; Appraisal $15,000 $15,000 $12,001 $2,999 $12,001 $2,999 $0 $2,999 so
Amegy Bank Loan Fee $243,375 $243,375 $0 $243,375 $0 $243,375 $0 $243,375 $0
‘Soft Cost Contingency $350,000 $350,000 so $350,000 $0 $350,000 $0 $350,000 $0
: Legal / Accounting $195,000 $195,000 $88,162 $106,838 $88,162 $106,838 so $106,836 so
■Developer Fee $750,000 $750,000 $0 $750,000 $0 $750,000 $0 $750,000 $0
: Developer Overhead $304,414 $250,000 $554,414 $194,089 $360,325 $194,089 $360,325 $0 $360,325 $0
Interim Property Operations $300,000 $250,000 $550,000 $210,401 $339,599 $210,401 $339,599 $0 $339,599 $0
i Interest Reserve $1,865,211 $2,000,000 S3.865.211 $1,000,000 $2,865,211 $974,422 $2,865,211 $0 $2,865,211 $0

Upon approval of the amount requested, please make the loan advance per instructions below:

Bank:
City & State:
Account Name:
Account #:
ABA#

Amegy Bank of Texas 
Houston, Texas 
150 Bee Street. LLC 
3501868 
113011258

By. John L. Gilbert 
Its: Member

AMECY BANK OF TEXAS - BELLA VISTA DRAW 33 xts 12M/A)076 Se AM
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APPLICATION AND CERTIFICATE FOR PAYMENT AIA DOCUMENT G702

PAGE 1 OF 4

TO: 150 Bee Street, LLC
8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77054

FROM: Bomasada Investment Group H, L. L. C.

8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77054

PROJECT:

ARCHITECT:

Bella Vista
150 Bee Street
Charleston, SC

The Steinberg Design Collaborative

5177 Richmond Avenue
Houston, TX 77056

PAY APP. NO. Thirty-Three (33;

PERIOD: 11/1/07-11/30/07
November

CONTRACT FOR: Bella Vista, A108 Unit Apartment Project 

1. Original Contract Sum:  
2. Net Change by Change Orders: .
3. Contract-Sum To Date:  .........

(Line 1 Plus Line 2)
4. Total Complete & Stored To Date: 

(Column H on Schedule of Values)
5. Total Retainage Withheld: 

(5% of Line 4)
6. Total Earned Less Retainage: 

(Line 4 less Line 5)
7. Previous Certificate For Payment (Total Earned Less Retainage):

(Line 6 from Previous Certificate Less Line 6 From This Pay Application)
8. Current Payment Due: ..............................

(Line 6 Less Line 7)
9. Balance To Finish, Plus Retainage:  ....•<

(line 3 less Line 6).............................. ............................. ....................... ............  

$25,000,000.00
$6,230,240,35

$31,230,240.35

31.230,240.35

0.00

31.230.240.35

 
h '$30.201,992.58|}

$0,00

CHANGE ORDER SUMMARY
Change Orders Approved in
Previous Months by Owner

TOTAL

ADDITIONS
4,851,062.00

$4,851,062.00

DEDUCTIONS

$0.00

■APPROVED THIS MONTH
NUMBER jDATE APPROVED

CO #3 $1,379,178.35

:;Net Change by Change Orders $1,379,178.35 30.00
TOTAL $6,230,240.35

The undersigned Contractor certifies that to the best of the Contractor's knowledge, information, and
belief that the work covered by this application for payment has been completed in accordance with

^T'GkoUP’li. L.L.P.

Notary Public: i-o

the Contract Documents, that all amounts have been paid by the Contractor for Work fcr which 
previous certificates for payment were issued and payments recieved from the Owner, and that 
current payment shown herein j.smowdue.

State of Texas. County of Harris p'-x jp
Subscribed and Sworn to before me this Q" day of

By: _____
Smarted N A ■ NV t D

MY COMMISSION EXPIRES

MARCH 29. 2010

My Commision Expires:

LENDING INSTITUTION INSPECTOR'S. CERTIFICATE FOR PAYMENT
The undersigned Inspecting Agent does hereby certify that to the best of his knowledge and belief this Pay 
Application #33. does reasonably represent the value of work completed and/or material stored through the pericd 
ending 11/30/07.
AMO U NT C ERTIFI ED: 

attached explanation if amount certified differs from amount applied for. Initial all figures on this Application and on thr 
Continuation Sheet that are changed to conform to the amount certified.)

INSPECTOR:

BY:  - Date: 
Barry Greer

This Certificate is not negotiable. The AMOUNT CERTIFIED is payable only to the Contractor named herein. 
Issuance, payment and acceptance of payment are without prejudice to any rights of the Owner or Contractor under 
this Contract.
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APPLIC/XTION SCHEDULE OF VALUES SUMMARY

OWNER: 150 Bee Street, LLC APPLICATION NO.: Thirty-Three (2

PROJECT: Belta Vista PERIOD: 11/1/07 - 11/30/

GC: Bomasada Investment Group II, L.L.C.

A > B c D E F H I I J K i
DIV.

NO.

00005

DESCRIPTION OF WORK i ORIGINAL

VALUE

YU
$123,154

REVISED
1

VALUE

$170,854

CHANGE

ORDER

$47,700

WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & 
STORED TO DATE

TOTAL ( 
RETAINAGE i

TO DATE \ 
(5% of H) J

N/A ]

ACTIVITY
i

General Contractor's Fee

WORKS
MATERIALS

■ PREVIOUS APR,

$160,008

WORK 
COMPLETED 
THIS PERIOD

$10,846

MATERIALS
STORED THIS 

PERIOD

N/A

&m,49S

00010 Contingency $246,305 $310,644 $64,339 $310,644 $0 N/A $310,644 100% $0 N/A |
—

I
1.; . 01000 GENE^^mONS '.L -; /; §2,187^ ) $3,027,508 ■_ gSfe$920s139r . - , • ; $45?,2S1;

01015 [Rough Cleanup $71,764 $71,764 $0 $71,764 $0 N/A ' $71,764 100% so N/A
01020 (Final Cleanup $47,857 $67,8571 $20,000 $61,071 $6,786 N/A $67,857 100% ^•0 N/A 1
01040 Postage & Freight (01016) $7,000 $7,000 $0 $7,000 $0 N/A $7,000 100% $0 N/A j
01045 Express Delivery (01016) $7,000 $7,000 so $7,000 $0 N/A $7,000 100% sol N/A 1
01050 Office Expense & Supplies $7,000 $7,000 so $7,000 so N/A $7,000 100% so N/A i
01055 Estimating & Blueprinting (01016) $15,000 $15,000 so $15,000 so N/A $15,000 100% $0 N/A f
01060 Scheduling Expenses (0'016) $2,000 $2,000 $0 $2,000 $0 N/A $2,000 100% $0 N/A I
01090 Petty Cash (01016) $1,000 $1,000 $0 $1,000 SO N/A SI,000 100% $0 N/A j

01095 > Office Rental (Sales Trailer) $0 $24,179 $24,179 $24,179 $0 N/A $24,179 100% $0 N/A f
01120 [Safety Equipment/Suppfies (01016) $1,000 $0 $1,000 $0 N/A $1,000 100% $0 N/A j

01125 First Aid Equlpment/Supplies (01015) $3,000 $3,000 $0 $3,000 so N/A $3,000 100% $0 N/A !

01130 [Small Tools $9,048 $9,048 $0 $9,048 so N/A $9,048 100% $0 N/A i

01140 Survey & Engineering $15,000 $15,000 $0 $15,000 so1 N/A $15,000 100% so N/A j
01145 [Construction Travel Expense $350,000 $481,250 $131,250 $423,500 557,750 N/A 5481,250 100% $0 N/A ?
01155 [Unit Checkout Power (01048) $27,000 $27,000 $0 $27,000 $0 N/A $27,000 100% so N/A (

01160 (Meter Hookup Charges (01048) $27,000 $27,000 $0 $27,000 so N/A $27,000 100% so N/A
01165 [Temporary Electrical(Traiierr Poles, W $27,000 $27,000 $0 $27,000 $0 N/A $27,000 100% so
01175 lice. Cups, & Coffee (01016) $2,000 $2,000 so $2,000 $0 N/A $2,000 100% so N/A j

01185 [Temporary Telephone $2,000 $2,000 $0 $2,000 so N/A $2,000 100% so N/A
01190 [Punch List $16,200 $16,200 $0 $16,200 so N/A $16,200 100% $0 N/A
01195 [Common Labor $75,000 $95,000 $20,000 $80,750 $14,250 N/A $95,000 100% $0 N/A !
01220 [Division Manager $155,000 $240,250 $85,250 $204,213 $36,038 N/A $240,250 100% so N/A I
01225 [Project Manager (01100) $109,200 $169,260 $60,060 $143,871 $25,389 N/A $169,260 ibb% $0 N/A I

01230 (Project Secretary (01100) $43,000 $66,650 $23,650 $61,318 $5,332 N/A $66,650 100% sol N/A I
01235 lAdministralion/Bookkeeping (01100) $43,000 $66,650 $23,650 $61,318 $5,332 N/A $66,650 100% $0 N/A j

01240 [Superintendent (01100) $91,200 $141,360 $50,160 $120,156 $21,204 N/A $141,360 100% $0 N/A i
0i 245 [Assl. Superintendent (01100) $70,400 $109,120 $38,720 $92,752 516,368 N/A $103,120 100% $0 N/A $
01250 [Punch Foreman (01100) $50,200 $77,810 $27,610 $66,139 $11,672 N/A $77,810 100% $0 N/A |
01255 [ Field Secretary/Clerk (01100) $50,200 $77,810 $27,610 $66,139 $11,672 N/A $77,810 100% $0 N/A j

01265 [Production Incentive S32.400 $32,400 so $32,400 so N/A $32,400 100% $0? N/A |

01275 Workmen's Compensation Ins. $50,000 $50,000 $0 $50,000 so N/A $50,000 100% sbi N/A
01235 : Insurance-Gen Liability $200,000 $400,000 $200,000 $400,000 $0 N/A $400,000 100% $0. N/A 1
01290 Insurance-Builders Risk $300,000 $378,000 $78,000 $378,000 $0 N/A $378,000 100% $0i N/A j
01295 Corporate Overhead $200,000 $310,000 $110,000 $263,500 $46,500 N/A $310,000 100% $6 N/A j

Page 2 of 4

REC 0939



|Structura! Steel $1.261.446 $33,389 $1,294,8351 100%

07! 50
0701 < 100%

$24.500i 100%

$96.451.

&
$3,210,851

$423, & 100%

£1,925.275

1- ,$3^.500. S2,400,031^-. 'SO -

‘, ............ ;t...... _ x

1GC'% 
1CQ%

$2.500.000‘

$2,434,020:

$362,231:
$27,300:

$2.962,892
$2,738,370'

$289,500

$40,000

S362.231 
$27,300 

$202,325 
$24,500

S362.231 

$27,300 
$202,325 

$24,500

$2,746,910

$153,142
$463,943
$273,699'

$49,813 
$101,102'

$43,263

S135,526
$65,491

$157,573
$260,625"

$204,381
$462,548'

$508,965

$204.381 '

$508,955

100%

100%

$1,490,0611 

$910,020

$ t57,573 

$260,625 

$204,381 
5462,548 

$508,965
100% 

100%

|CasMn-Place Concrete - Material

|Casl-ln-Place Concrete - Labor
$2,962,892
52,738,370

$1,490.0611

iMetal Doors and Frames 
jAluminum Windows

$0

$0
$0

09015 |Gypsum Board/Dryv/all

09020 I Ceramic Tile

$117,760 
$159,523i 
"$161,118: 

$327,022 
1443/74'

$21,451
$15/65

$75,000
$1,851,275

Built-Up Waterproofing 
Sheet Waterproofing 
Building insulation
Firestepping

$1,200,5611

$870,0201

$96,451 

$1,867,040

'Bn’ek Masonry
i Stucco

$0

$202,325'

SO

$0j
SOI
SO|

$95,451
$1,867^040

S167,573| -;00%Wood Framlng/Rough Carpentry

Framing Lumber Materials
Finish Carpentry

Millwork

Cabinets

$3,210,853.

$426,841.

$2,962,892

S3.210.853 
$426,841

$362,231
$27,300 

$202,325 
" $24,500

$462,892
$304,350

A * B 1 C 1 0 i E | F
_ J _ J

J i K !
D(V. (

NO. j 
i

DESCRIPTION OF WORK ORIGINAL

VALUE

REVISED

VALUE

CHANGE

ORDER

WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & 

STORED TO DATE 
$ [ %

(D+E+F) I (H/D)

BALANCE TOTAL 1

RETAINAGE ]

TO DATE 1 

(5% of H)

ACTIVITY
WORKS 

MATERIALS 
PREVIOUS APP.

WORK 

COMPLETED 
THIS PERIOD

MATERIALS 
STORED THI^ 

PERIOD

TO

FINISH 1

(C-H)
!SV32».I SU58.2S7: " Sa 100%IS

02005 j Off-Site Improvements $10,000 $46,798 $36,798 $46,798 $46,798 100%
02020 Traffic Signaling St5,000|

$15,000 SO $15,000 $15,000 100% $0 sc

02035 Sitework/Excavation $62,561 $62,561 $0 $62,561 $62,561 100% so $0
02050 |Site Demolition $10,000 $10,000 $0 $10,000 $10,000 100% so so
02065 Dewatering $5,000 $5,000 $0 $5,000 $5,000 100% so sc
02110 Concrete Pile System $848,000 $848,000 SO $848,000 $848,000 100% so $0
02125 Soil Treatment $5,000 $5,000 $0 $5,000 $5,000 100% sc
02135 Water Distribution $5,500 $5,500 so $5,500 S5.500 100% so so
02145 Sanitary Sewers $10,500 $10,500 so $10,500 $16,500 100% $0 $0
02150 Storm Drainage $17,500 $24,480 $6,980 $24,480 $24,430 100% so so
02155 Storm Drainage - Pipe (U/G Detention $33,000 $33,000 SO $33,000 $33,000 100% sc $0
02170 Asphalt Pavement $10,000 $10,000 $0 $10,000 510,000 100% so so
02185 Paving Specialties $i6, odd -$11,034 -$21,034 -S11,034 -S11.034 100% so so
02190 Curbs and Gutters $7,500 $7,500 $0 $7,500 $7,500 100% so $0
02195 Curb Cuts/Handicap Ramps $6,000 $6,000 $0 $6,000 So,000 100% $0 $0
02200 Sidewalks $9,800 $9,800 SO S9.800 $9,800 100% so so
02225 I Irrigation System $4,000 $4,000 sc $4,000 $4,000 100% so so

| 02230 [Fences and Gates $13,000 $13,000 $0 $13,000 $13,000 1.00% so sb

02280 Landscaping $250,000 $253,182 $3,182 $253,182 $253,182 100% sc SO

f- ‘
M

$1,294,835

$1.490,061 i

$910.020i

Page 3 of 4
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S221,4i $0 $221,400
IFire Extinguishers/Cabinets■0055

$13,275
1C0&5 $0

L£.
523,000 23,000

11010

5C

$35,100 $35,100se

584,547 $0 $84,547584,547 $84,547 100%

£50.000 $25C.00t 100%$0

$99,050 100%

$122.358] $122,355

49,686!$389.O0O£ $535,585 $538,686] 100%

$412,117 SC SC^

52.041.80S

sot$16,200

15020 $1,050,710 100% SO

$23,928 SO

Page 4 of 4

11000 EQU!Pt<ENT

$471,40S13000 SPECIAL con str uc ton ;

:.140l» CONVEYING CTSTEMSI. .4 / . ■■5|;:.r.$389,0D0 - ;$149,6iBe-;

$840^140-15000 MECHANICAL >■ $3,208,197

-.-.TCnaL^CGST^

;ji"„ $323^40

$31,230,2... $6,230.240 $30,711,102 ■• $519437®.^ $0 $31,230,241 100.0% : .!

$-18,526

$312,639

■SI 50.950 

$105,358

1 ovo □■

15045

100%

100%

so

$0

M/A

KZA

$250,000

$99,050

180% 

100% 

100% 

100%

51.S34.686

$277,858

$23,000
$<104

$124,308

$157,923

$23,923

Wall Oven 

Cooktop

Fire Protection

Plumbing
i Water Sub-Metering System 

jHVAC

100%

100%

100%

100%

100%

100%

100% 

100%

$19,764

$20,088

$30£40

$24,408

$42,228 

$35,100

$4,104

5124,308

$19,764

1005 | Elevators

11040

11045

11046

11047

599,050

$122,358

: Posts!' Specialties

Toilet Accessories

$462,864]

$119.9301

Electrical

interior Sight Fixtures-

Exterior Light Fixtures

Microwave Oven

Washer

Dryer

so

SP

$0

11005 (Waste Compactors

51,729,170

$16,200!

S0| 
SO] 
so!

S3.00C 

510,000 

$5(3,OOO

523,000

$4,104 

$124.30’3 

$19,764 

$20,088 

$30,240 

$24,408 

$42,228

$3,000'

513,275

S50.000

$124,308

SI 9.764 

520,083 

S30.24D 

524.403

$42,228

100%

100% 

100%

$1,934,686

S277.858

523,928

(Disposals_______________

11017 |Side by Side Refrigerator

11020 [ Dis hwas her

$3,000

$13,275

$50,000

.240

524,408

542,228

$1,934,585

$277,858

523.928

SC

SC

sc

Flccdprccfmg
13040 (s MATV/Securi ty/T e I e phone

13055 (Access Control System

$0

5408,975

$530,843

$2,041,809

$16,200 

$1,459,685

$0

53,275

5221,400

IWindow Treatments

5250.000'

3 S86! so:

$1,459,68:

16000 ELECTRICAL

$221,400

A Q D ! E F H K I

..

NO.

DESCRIPTION OF WORK ORIGINAL

VALUE

REVISED

VALUE

CHANGE

ORDER

WORK COMPLETED & STORED MATERIAL TOTAL COMPLETED & 
STORED TO DATE

BALANCE

FINISH
(C-H)

~OTAL !
RETAINAGE I 

TO DATE i 
(5% of H) |

ACTIVITY
WORK a 

MATERIALS 

PREVIOUS APP.

WORK i
COMPLETED I 
THIS PERIOD I

MATERIALS 
STORED THIS 

PERIOD 0 rn
 

•V

%
(H/D)

09065 Stained Concrete (was Res. Flooring) 339,881 $175,000 $135,119 $175,001 $175,001 100% -SI soj
09070 Carpet $178,665 $184,500' $5,334 $184,500 $134.500 100% so so]

| 09083 8th Floor Customs SC $500,000 $500,000 $500,300 $500,000 100% si? ---------------------- -
SO;

| 09030 Painting - Interior $45,300 $295,171 $248,371 $295.17- $295,171 100% SC soj

1. . .10000 SPECIALTIES
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Subject: 150 Bee Street - 2007 Financials

Date: Friday, May 2, 2008 at 5:29:06 PM Eastern Daylight Time

From: John Gilbert

To: 'Edwin Pearlstine', 'John Gilbert1, 'Neal Baker', 'Stuart Fred', Thomas Morgan

Attachments: image001.jpg, 150 Bee Street - 2007 Financials.pdf

Gentlemen:

Please find attached a copy of the Balance Sheet as of December 31,2007 and the 2007 Schedule 
of Costs for 150 Bee Street. Should you have any questions, please do not hesitate to call.

John

John L. Gilbert
Sr. Vice President
BOMASADA GROUP, INC.
8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77054
O: 713-668-6886
F: 713-668-6880
M: 713-927-8600
email: johngilbert@bomasada.corn 
www.bornasada. com

No virus found in this incoming message. Checked by AVG. Version: 7.5.524 / Virus Database: 269.23.7/1411 - 
Release Date: 5/2/2008 8:02 AM
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12:58 PM

05/02/00
Accrual Basis

150 BEE STREET LLC
Balance Sheet

"As of December 31, 2007

Dec 31, 07

ASSETS
Current Assets

Checklng/Savings
1010 • Amegy Bank of Texas 3501068
1030 • Amegy AC 3795764

195,357.91
25,578.69

Total Checklng/Savings 220,936.60

Other Current Assets
1250 • HOA Account Contributions 28,288.12
1255 • Due from Members GL Insurance 231,875.00
1260 • SunTrust Bond for Lien Release 206,412.36
1300 ■ Inventory 22,504,328.55

Total Other Current Assets 22,970.904.03

Total Current Assets 23,191,840.63

Fixed Assets
1605 ■ Signage 43,269.00
1609 • Club House Furnishing 148,198.80
1699 ■ Accumulated'Depreclation -135,821.00
1700 • Land 2,375,283.50
1820 • Loan Costs 305,525.00
1830 ■ Accumulated Amortization -289,886.00

Total Fixed Assets 2,446.569.30

Other Assets
1810 ■ Closing Costs 32,464.00

Total Other Assets 32,464.00

TOTAL ASSETS 25,670,873.93

LIABILITIES & EQUITY
Liabilities

Current Liabilities
Accounts Payable

2000 ■ Accounts Payable 99,377.47

Total Accounts Payable 99,377.47

Other Current Liabilities
2210 ■ N/P Amegy Bank 3,118,988.64
2211 ■ N/P Amegy (3) 5,000,000.00
2213 • N/P Amegy R2 U2 10,000,000.00

Total Other Current Liabilities 18,118.988.64

Total Current Liabilities 18,218.366.11

Total Liabilities 18,218,366.11

Equity
3010 • Capltal-B Vista LLC 23.34% 2,066,950.33
3020 • Capital* Edwin Pearlstine 20% 1,469,600.47
3040 ■ Capital-Neal Baker 23.33% 1,956,406.95
3050 • Capital-Thomas H Morgan 1,959,550.07
3900 • Retained Earnings -6,563,724.27
Net Income 6,563,724.27

Total Equity 7,452,507.82

TOTAL LIABILITIES & EQUITY 25,670,873.93

Page 1
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1:00 PM

05/02/08

150 BEE STREET LLC
Profit & Loss 

.larniacv: throunh December 2007Accrual Basis

Ordinary Income/Expense
Income

Jan - Dec 07

4010 ■ Income from unit Sales 23,434,444.65
4050 • Earnest Money-Units 148,565.75
4090 • Cost of Sales -16,743,843.66

Total Income 6,899,166.74

Expense
5000 • SOFT COSTS

5010 • Advertlslng/Marketlng 0.00
5025 ■ Bank Service Charges 0.00
5030 • Commissions 10,200.90
5045 • Customer Caro 500.00
5060 • Engineering 0:00
5064 ■ Engineering-Environmental 0.00
5085 ■ Frelght/Dellveries 0.00
5090 • Inspection Fee 0.00
5098 ■ Insurance-Flood 0.00
5100 ■ Insurance-Gen Liability 0.00
5110 • Interest Expense 0.00
5130 • Interim Property Operations 131.90
5135 • Intornot Services 0.00
5160 ■ Legal 8,531.66
5180 ■ Office Expense 997.21
5195 ■ Overhead Expense Reimbursements 0.00
5210 ■ Permlts/Fees 0.00
5220 • Reproduction-Plans 0.00
5225 ■ Rent-Temp Apt 0.00
5230• Signage 0.00
5255 ■ Telephones 0.00
5266 - Utilittes-Electrlcity 0.00
5270 ■ Utllltles-Water & Sewer 0.00

Total 5000 • SOFT COSTS
5500 ■ HARD COSTS

20,411.67

5510 • Club House Furnishings 0.00
5520 ■ Constructions Hard Costs 0.00
5535 • Construction Soft Costs 0.00

Total 5500 • HARD COSTS
6000 • GEN & ADMINISTRATIVE Expenses

0.00

6010 • Accounting 0.00
6020 • Amortization 152.085.00
6030 ■ Auto Fuel 0.00
6035 ■ Airplane Fuel 0.00
6050 ■ Business Entertainment 0.00
6060 • Contributions 1,000.00
6070 • Depreciation Exp 135,821.00
6080 • Dues/Subscription 0.00
6150 ■ Legal 20,654.80
6210 • Outside Serv, Temp Employment 3,125.00
6290 ■ Repair & Maintenance 2.345.00
6350 • Travel 0.00
6420'- Taxes-Property o.oo

Total 6000 • GEN & ADMINISTRATIVE Expenses 315,030.80

Total Expense 335.442.47

Not Ordinary Income 6.563.724.27 .

Net Income 6,563,724.27

Page 1
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Accrual Basis
150 BEE STREET LLC 

Schedule of Soft, Hard and General and Administrative Costs 
January through December 2007

Exponso

Jan - Dec 07

5000 ■ SOFT COSTS
5010 ■ Advertislng/Marketing 161,470.75

5025 Bank Service Charges 6.50

5030 Commissions 10,200.90

5045 Customer Care 500.00

5060 Engineering 9,597.18

5064 Engineering-Environmental 7,105.00

5085 Frelght/Deliveries 1,895.83

5090 Inspection Fee 9,750.00

5098 Insurance-Flood 7,478.00

5100 Insurance-Gen Liability 10,010.64

5110 Interest Expense 1,964,634.34

5130 Interim Property Operations 195,098.95

5135 Internet Services 397.29
5160 Legal 8,581.66
5180 Office Expense 997.21

5195 Overhead Expense Reimbursements 101,468.32
5210 Permlts/Fees 64.27

5220 Reproduction-Plans 2,027.67
5225 Rent-Temp Apt 7,546.00

5230 Signage 16,805.12
5255 Telephones 9,894.45
5266 Utllities-Electricity 5,954.09
5270 Utilltlos-Water & Sewor 82.99

Total 500 • SOFT COSTS 2,531.567.16
5500 ■ HARD COSTS

5510 Club House Furnishings 147,261.58
5520 Constructions Hard Costs 6,821,246.51
5535 Construction Soft Costs 1,411,106.00

Total 5500 • HARD COSTS 8,379,614.09
6000 • GEN & ADMINISTRATIVE Expenses

6010 Accounting 12,082.43
6030 Auto Fuel 120.90
6035 Airplane Fuel 18,873.69
6050 Business Entertainment 11.769.21

6060 Contributions 1.000.00

6060 Dues/Subscrlption 690.26
6150 Legal 24,931.40
6210 Outside Serv. Temp Employment 3,125.00
6290 Repair & Maintenance 2,345.00
6420 Taxes-Property 39,624.77

Total 6000 ■ GEN & ADMINISTRATIVE Expenses 114,562.66
Total Exponso 11,025,743.91

12:59 PM 
05/02/08 Page 1 of 1
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Subject: FW: 150 Bee Street - 2007 Financials
Date: Sunday, May 4, 2008 at 12:14:21 PM Eastern Daylight Time
From: Tom Morgan
To: Kneeleye@aol.com
Attachments: image001.jpg, 150 Bee Street - 2007 Financials.pdf

Neal,

Since Bomasada is both the developer and general contractor, this statement doesn't provide us with the 
information we need to know concerning charges for overhead, corporate salaries, travel expenses, etc. All 
these items are lumped in with construction hard and soft costs.

Tommy

REC 0946



Subject: FW: 150 Bee Street - 2007 Financials

Date: Monday, May 12, 2008 at 3:24:31 PM Eastern Daylight Time

From: Rich L. Merg
To: mailto:johngilbert@bomasada.com

CC: Thomas Morgan

Category: Christmas Card

Attachments: irnage001.jpg, 150 Bee Street - 2007 Financials.pdf

John

Tom Morgan forwarded your financial statments to me as per below.

I had a couple questions—but I think that I can answer those myself if you would just attach a quickbooks backup file (.qbb) to an email 
sent back to me.

One other thing, do you have an excel file that showing the allocation of the cost of sales, $16,743,844 to the various units sold. I seem 
to remember seeing a master schedule previously.

Thank you

Rich L Merg
Ian D. Gardenswartz & Associates, P.C.
303-388-3782 - phone
303-388-9125-fax
rich@.l<igsp.a,K>m

This email may contain confidential or privileged information. If you believe you have received the message in error, please notify the 
sender and delete the message without copying or disclosing it.
IRS Circular 230 Disclosure: To ensure comp lienee with requirements imposed by the IRS, we inform you that any U.S. federal lax 
advice contained in this communication (including any attachments) Is not intended or written to be used, and cannot be used, for the 
purpose of (I) avoiding penalties under the Internal Revenue Code or (II) promoting, marketing or recommending to another party any 
transaction or matter addressed herein.
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From: John Gilbert [mailto:jiohngllbert@bomasada.coml
Sent: Thursday, July 03, 2008 5:05 PM
To: 'Edwin Pearlstine'; 'John Gilbert'; 'Neal Baker'; 'Stuart Fred'; 'Tom Morgan' 
Subject: Bee Street Lofts - Update

Gentlemen:

It's been a while since my last update, but I wanted to inform you about the current status of Bee Street Lofts. We have 
sold 66 units to date and are scheduled to close Unit 416 within a week. The current loan balance is approximately $12 
million dollars. Jeremy Newsom approved our request to keep the proceeds from a recent sale to cover interest 
payments and other operating costs. We will be using the proceeds from the Unit 416 closing which will be 
approximately $400,000.

The traffic at the property has been very good recently, probably due to the price reduction we just implemented. The 
staff has had several favorable tours lately and are expeecting a few contracts to be produced. We are gearing up our 
marketing for the second half of the year and will continue to concentrate on the MUSC market as that is where the bulk 
of our sales has come from. We are also going to do some amrketing in Kiawah island as we have seen an increase in 
Kiawah owners looking for second homes on the peninsula.

In addition, we recently had our arbitration cases heard for Robert Swartz (Unit 502) and James Swartz (Unit 301). As 
incredible as it sounds, we lost the James Swartz case and won the Robert Swartz case. Both cases were almost identical 
(CO vs TCO issue) We actually came out a little ahead as we had to return James Swartz his earnest money plus about 9 
months interest. Each party paid there respective legal fees; however, we get to keep Robert Swartz's earnest money 
plus two years of interest and he has to pay all legal costs and arbitration costs. Unfortunately, this is the state of our 
'■‘gal system as we had one good arbitrator who ruled by the law and another that ruled on emotion. These are prime 
-nits and have been placed back on the market. The arbitration with Kit Thrash's five unclosed units is scheduled for July 
29th. I will be in Charleston and feel very good about our chances; however, you never know what may happen.
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Should you have any questions, please do not hesitate to call. Best wishes for a wonderful 4lh of July weekend.

John

John L. Gilbert
Sr. Vice Preseint
BOMASADA GROUP, INC.
8980 Lakes at 610 Drive, Suite 200
Houston, Texas 77054
O: 713-668-6886
F: 713-668-6880
M: 713-927-8600 ,
email: iohnqllbert@bomasada.com
www.bomasada.com

No virus found in this incoming message.
Checked by AVG.
Version: 8.0.134 / Virus Database: 270.4.4/1532 - Release Date: 7/3/2008 8:32 AM

2
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John Gilbert

From:
"'ent:
o:

Subject:

Tom Morgan [tom@morganenergy.net]
Sunday, July 06, 2008 12I10AM
John Gilbert; 'Edwin Pearlstine'; 'Neal Baker’; Stuart Fred 
RE: Bee Street Lofts - Update

John,

Please give us a spreadsheet of whether we are going to make money on this project or not. I have been asking you for 
over six months to give us a projection. I expect an answer within a week. I'm tired of fucking around with your bullshit 
reports. Please give us the straight shit not bullshit anymore.

Tom
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John Gilbert
evsavcoznneaowvareserzassmstnnmansxotmszez** reeacreemtsamceaoncemxnaksonaaueramanmanueaa;

From:
ent:

To:
Subject:

Tom Morgan [tom@morganenergy.net]
Sunday, July 06, 2008 12:35 AM
John Gilbert; 'Edwin Pearlstine’; ’Neal Baker'; Stuart Fred
RE: Bee Street Lofts - Update

I am turning all my correspondence on this project over to my lawyers and accountants.
Stewart you have stolen too much money from us. There is no way we have spent $450,000 on travel expenses. I am 
tired of all your theft and bullshit. Don't' ever contact me again. I am going to sue your ass and get our money back.
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From: Kneeleye@aol.com fmailto:Kneeleye@aol.com1
Sent: Monday, July 07, 2008 5:10 PM
To: tom@morqanenerqv.net
Cc: stuartfred@bomasada.com; iohngilbert@bomasada.com; Pearlprop@aol.com
Subject: Re: Bee Street Lofts - Update

Tommy

I can't tell how disappointed I am in your last non professional e-mails. You have no idea the damage you've done to our 
relationship and this partnership.There is one thing I'm sure of is that John nor Stuart will not respond to you. You need to 
be very careful about calling someone a thief. You are opening your self up to a serious lawsuit. I suggest you call your 
accountant and attorney and they can go to Houston and check the books anyway they want.
I can't address all your issues but I will respond to a few. No one knows what the taxes are. I'm not calling the tax 
assessors office to find out. They may charge us like they did last year because the electicity is still in our name. Meaning 
it is not occupied.
If we don't have any sells in a particular week I see no reason to send out anything.
The city of Charleston thinks a TOO and a CO are the same. They said it during arbitration. Two building officials.
Every realtor in Charleston I think would agree 5% down is all you're going to get. People will walk on 5 or 10 pecent. You 
even told me in Miami they are walking on 20 percent down. You really need to understand Charleston and Miami are two 
different worlds.
As far as profit no one knows for sure. You know how much we owe. You know what we are asking for the units. Do the 
math. We've discussed this before. If we get out of debt soon we can raise prices-if we don't we may have to lower them. 
We don't have a crystal ball. This is very difficult times in real estate and we should be working together not calling the 
other people liars,thieves and whatever else you said.
Talking about the sign-did the agents happen to mention there is a sign ordiance. I bet they didn't.

Vhy-because they know everything. IN fact the city will not allow that sign back up for two reasons. The ordiance and it 
will cover some units where people live. I assumed by know that you knew real estate sells people are full of shit and will 
tell you anything you want to hear.
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John Gilbert

Subject:

from:
'ent:

Tom Morgan [tom@morgnncncrgy.nct] 
Tuesday, July 08, 2008 12:03 AM 
Kncelcye@aol.com
RE: Bee Street Lofts - Update

Neal,

I've been telling you for 3 years that Stuart and John have no intention doing good for us. They have insulted me beyond 
belief. I am feed up with their bullshit. They are total assholes as far as I am concerned and they have fucked up this 
entire project. We had a chance to make a lot of money if they had listened to me, but they thought they were so smart 
that they fucked up our entire profit. I will never deal with them again. I am tired of their arrogant attitude. They have 
never given us the information on the travel expenses, overhead, etc. Why not? We have asked them for a year for the 
information.

They are the ones that are non-professional. They never answer my questions with straight answers. The realtors 
actually tell the truth. I am finished with Stuart and John and don't give a shit if they respond to me or not. They 
warned me not to talk to the sales agents because they didn't want me to know the real story about what's going on. 
We had a chance to make $30 Million profit, and now we will be lucky to break even. If you want to believe their bullshit 
then go ahead. I've had it with them and am not going to stand for their arrogant attitude any more, I will not respond 
to them. My attorney's and accountants will handle it from here in the courtroom. I do plan to sue them if they don't 
respond with the entire construction expenses. Just get me away from these guys so I never have to deal with them 
again. I have never in my life been so insulted by such arrogant assholes.

Tommy

REC 0953



IAN D. GAKDBNSWARTZ
& ASSOCIATES, P.C.

July 17, 2008

Mr. John B Hagerty
Nelson Mullins Riley & Scarborough LLP
151 Meeting St
e8’ Floor
Charleston, SC 29401-2239

Re: 150 Bee St, LLC & Thomas Morgan, member

Dear Mr. Hagerty

Please be advised that this firm represents Thomas H Morgan who is a member in 150 
Bee St., LLC ("Company”). It is my understanding that you represent the Company.

It is also my understanding that Mr. Morgan, for whatever reason, has received little 
financial information to date and none of the reports that ws have requested below.

Thus, we are formally requesting certain financial information. We are entitled to this 
information under Section 6,01 of the Company's operating agreement. Please provide 
the following:

1. Copy of the Project budget that includes construction budgets as well as 
operating budgets and sales budgets.

2. Copies of monthly financial reports of ths Project’s performance in relation to 
the budget(s).

Ths financial reports should include sales, projected sales, construction costs, overhead 
expenses, condo fees, real estate taxes, interest expense and other expenses and costs 
pertinent to the Project.

Copies of the reports from Inception to the present time are requested.

We thank you in advance for your assistance in this matter.

Very T ruly^Y oum,>

Rich L Merg, CPA (J

Cc: Thomas Morgan

Certified Public Accountants and Financial Consultants
Ian D. Gai'densivartz LaDonna M. Jurgensen Randy L. Kite Rich L. Merg

6825 E. Tennessee Ave., Suite 235 Denver, CO 80224-1628 303.388.3782 Fax; 303.388.9125 Website: idgcpa.com
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John Gilbert

From:
Sent:
,'o:
Cc:
Subject:
Attachments:

Bill Shields [Bill@shieldspc.com]
Monday, July 28, 2008 10:40 AM
Rich L. Merg
John Gilbert; john.hagerty@nelsonmullins.com
150 Bee Street, LLC
150 Bee Street, LLC - Draw Request - 2007.pdf; 150 Bee Street, LLC - Draw Request - 
2005.pdf; 150 Bee Street, LLC - Draw Request - 2006.pdf; 150 Bee Street LLC - Form 1065 - 
2007.pdf; 150 Bee Street LLC - BS and PL - 12-31-07.pdf

Rich,

Attached pursuant to Mr. John Gilbert's (Managing Member, Bella Vista, LLC - Managing Member, 150 Bee Street, LLC) 
authorization are the following documents for 150 Bee Street, LLC ("the Company") that arc being provided to you for 
the benefit of Mr. Thomas H. Morgan In accordance with Article VI (Management) and Article X (Accounting, Books and 
Records) of the Amended and Restated Limited Liability Company Agreement as of February 28, 2003:

Draw Requests No. 1 through No. 33 that were submitted by the Company to Amegy Bank of Texas during the 
period from April 20, 2005 through December 4, 2007 (Article 6.01 - Managing Members/ Exhibit B);

Balance Sheet and Profit and Loss Statement as of, and for the tax year ending, December 31, 2007 (Article 
10.03. Financial Statements); and

U.S. Return of Partnership Income, Form 1065 for 2007 (Article 10.04 - Tax Returns).

Once you have an opportunity to review these documents, please let me know if you have questions or comments, 
nanks,

Bill

William M. Shields, CPA
William M. Shields, P.C.
8980 Lakes at 610 Drive, Suite 100
Houston, Texas 77054
Office: 713-664-9475, Ext. #107
Fax : 713-664-9479 
www.shieldspc.com

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any U.S. federal 
tax advice contained in this communication (including any attachments) is not intended or written to be used, and 
cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing 
or recommending to another party any transaction or matter addressed within.

(The information contained in this e-mail and any attachments are intended solely for the addressee(s) named above. If 
you received this e-mail in error, please notify us immediately, and then delete all copies from your computer. Thank 
you for your cooperation.)
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Subject: RE: 150 Bee Street, LLC
Date: Friday, August 8, 2008 at 11:22:09 AM Eastern Daylight Time
From: Rich L. Merg
To: Bill Shields
CC: Thomas Morgan, johngilbert@bomasada.com
Category: Christmas Card

Bill:

Thank you for the information provided in your July 28, 2008 email. Please note that John had previously sent the 2007 financial 
statements and tax return to us and the only new information receivwed were the draw requests.

Before I request additional information, I am going to restate the items that I requested on my July 16 email request but did not receive:

1 I requested the quickbooks backup file that would show all transactions of 150 Bee St LLC
2. I requested the quickbooks backup file for the previously sent report" Schedule of Soft,Hard and General Administrative Costs for Jan- 
Dec 2007". That report shows $11,025,743.91 of “total expense"
3. Master worksheet that allocates the costs of goods sold to the individual units sold.
4. Monthly financial reports of the Project's performance in relation to the Project's budget.

Tom Morgan and I reviewed the "Applications and Certificates for Payment". As a result we are requesting a schedule of the detail 
transactions that shows the payee, date of payment, check number, amount and description of payment for the following items: ( 
Amounts are from Draw request #33)

1. Construction Travel Expense $481,250
2. Division Manager $240,250
3. Project Manager $160,260
4. Project Secretary $55,550
5. Administrative bookkeeping $56,050
6. Superintendent $141,360
7. Asst Superintendent $109,120
8. Punch Foreman $77,810
9. Field Secretary $77,810
10. Production Incentive $32,400
H.Corporate Overhead $310,000

One other detail item is from the " Schedule of Soft,Hard and General Administrative Costs for Jan-Dec 2007". report. Please provide 
similar schedule for account 6035 airplane fuel for $18,873.69.

Thank you

Rich L Merg
Ian D. Gardenswartz & Associates, P.C.
303-388-3782 - phone
303-388-9125-fax
rich@idqcpa.com

This email may contain confidential or privileged information. If you believe you have received the message in error, please notify the 
sender and delete the message without copying or disclosing it.
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that any U. S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be used, for the 
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any 
transaction or matter addressed herein.
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John Gilbert

From: Bill Shields [Bill@shieldspc.com]
Tent: 
fo:
Cc:

Friday, August 08, 2008 1:47 PM
Rich L. Merg
John Gilbert; Stuart Fred; kneeleye@aol.com; john.hagerty@nelsonmullins.com

Subject: FW: 150 Bee Street, LLC

Rich,

I reviewed your request for additional information for 150 Bee Street, LLC ("the Company") with Mr. John Gilbert 
(Managing Member, Bella Vista, LLC - Managing Member, 150 Bee Street, LLC) today and he, under advice from the 
Company's legal counsel, requested that we confirm that we have already provided to you all of the documents that are 
required pursuant to the Amended and Restated Limited Liability Company Agreement of 150 Bee Street, LLC as of 
February 28, 2003. Further, the Managing General Partners, Neal Baker and Stuart Fred, additionally advised this office 
that any further requests as to information can be reviewed in the offices of Bomasada Group here in Houston at your 
time and expense under the supervision of my office. A retainer in the amount of $5,000 will be required in order to 
schedule this review as the Managing General Partners will not allocate Company funds to authorize us to respond to 
the requests of an individual member of the Company.

Bill

William M. Shields, CPA
William M. Shields, P.C.
8980 Lakes at 610 Drive, Suite 100

ouston, Texas 77054
Office: 713-664-9475, Ext. #107
Fax : 713-664-9479
www.shieldspc.com

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any U.S. federal 
tax advice contained in this communication (including any attachments) is not intended or written to be used, and 
cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing 
or recommending to another party any transaction or matter addressed within.

(The information contained In this e-mail and any attachments are intended solely for the addressee(s) named above. If 
you received this e-mail in error, please notify us immediately, and then delete all copies from your computer. Thank 
you for your cooperation.)
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John Gilbert

From: Kneeleye@aol.com
Sent:
Co:
Cc:
Subject:

Friday, August 22, 2008 2:51 PM 
tom@morganenergy. net
John Gilbert; Stuart Fred; FPearlstin@aol com 
(no subject)

Tommy

I'm sending this e-mail because i'm not pissed off at you but i am worried about your mental health. Last week when you 
called and told me Rebecca was selling a project next to us and you were concerned that a broker told you that which is 
totally false and I asked you please don't talk about what our partnership is doing because Chas.is like Payton Place and 
rumors get started quickly here. I know in Miami they do things another way but not here. I got a very disturbing call today 
that you have been talking to a mortgage lender about buying several units. The brokers name is Matt Hensley and he's 
been calling the office at Bee St. asking about a questionnaire for his client by the name of Tom Morgan who is going to 
take several of these units. I asked you before PLEASE don't discuss this with anyone. This is partnership business and i 
don't want the agents to know anything until i know if it can be done. Now i have agents that are worried about what we 
are doing and they won't be able to sell because we are going to split the units up. I thought you understood this is going 
to hurt all the partners if the word got out. Well the word is out and I still don't know if we can do this or not. Why don't you 
get out of the deal and maybe Stuart can get the bank to release you from the liability and get your money back from them 
that is there. I have spent to many years of my life with this deal to end of in a major lawsuit because this deal is heading 
down that road. It needs to come to an end now.
If you want out I will ask Stuart to talk to the bank. I am shocked that you don't understand what is going on in the real 
estate market and if you were handling the deal we could make $30,000,000.00. This needs to be over with now and if the 
bank will release you and you get your money back i would hope you would do that.
I will be more than happy to discuss this with you but we are not on the same page on this deal.

''leal

It’s only a deal if it's where you want to go. Find your travel deal here.
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-----Original Message
From: Tom Morgan <tom@morganenergy.net>
To: Kneeleye <Kneeleye@aoLcom>
Sent: Sat, Aug 23, 2008 2:47 am
Subject: RE: (no subject)

Neal,

First of all let me say that you have been like a brother to mo for over 20 years. You and I hav® done many 
deals together of which I have found and worked on some and you have found and worked on others. We 
have made a lot of money together and never had one dispute in all those years. We have lost money on 
some and you never complained. I remember how bad I felt about that dry hole in Louisiana that I got you 
into. I am glad that we are finally going to make a lot of money on Cat Creek that could be our retirement fund 
for us and our kids. Also within the last few weeks we are getting more information about the Morgan 
Marathon and Morgan United acreage. Anadarko and some other companies are discovering deeper zones 
that are producing in big quantities near our acreage. Rosewood is drilling their first well right now on our Rock 
House acreage and plans to use the new completion technique that has been so successful for Anadarko. So 
those partnerships could be very big. Also the Charleston shopping center has been such an amazing deal 
and I thank you so much for including me in that. I know it will continue to get better and better.

To address the issue at hand, I had to talk to that mortgage broker because I wanted to find out about current 
jumbo mortgage rates in Charleston, but I never mentioned anything about our partnership. I just told the 
mortgage broker that we had an incredible building and that I might be interested in buying about 6 units for my 
personal investment so that I could rent them out and hold on to them fora long period of time, and I asked 
him what rate he could get me on an investor mortgage with 30% down payment. No mention was made of 
any of the other partners' business. Furthermore when he called me back and quoted a rate of 8% for a 30 
year mortgage, I told him I was not interested. If the sales staff thinks that something is going on, I can easily 
have the mortgage broker call the staff and he will tell them that he was mistaken and that no sale to Tom 
Morgan is going to happen.

Let me clear, I don’t have any problem with anything that you have done on this project and I appreciate all of 
your hard work and you going up against the city and the BAR. You have worked extremely hard and had a lot 
of stress and deserve a medal dealing with the city of Charleston.

My problem is with Stuart and John. My Mom reviewed all of the e-mails that you sent her and highlighted in 
yellow the most important parts, and she is in complete agreement with me that both Stuart and John are not 
acting in our best interest. I don't want to be in business with Stuart or John, and I know they don’t want to be 
in business with me. Also, I’m pretty sure that you and Edwin don't want to be in business with me either on 
this particular deal because I have been critical of John and Stuart and you both think that they have done a 
good job. I know my recent e-mails to John and Stuart were not very business-like and did contain foul 
language, but I have tried to be nice and complement them in the past and they still wouldn’t give me the 
information that was required in our partnership agreement. You had to do the same thing with Beazer and are 
suing Beazer now on our Concrete Products parcel. You feel that you are right on that deal, and feel that I afrt
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right on this deal. The only reason I don’t plan to sue John and Stuart is that I don’t want to involve you in the 
middle of all of this. So anyway you don't have to worry about ending this deal in a lawsuit in any case.

I think your idea of distributing individual condos to each partner is a good one. I don’t know why this won't 
work. But if that's not possible, then the fairest way to dissolve the partnership would be to put a standard buy-
sell clause into our partnership agreement. We can then dissolve the partnership easily and go our own ways.

Also I was able to secure a line of credit today to pay off in cash my share of the $12 million construction loan 
when it comes due in March, so I really don't need to get my money back from Amegy; so if we can’t come to 
a dissolution agreement I'll just stay in the deal until all the units are sold.

Please let me know as soon as possible if you and the other partners are willing to put the buy-sell clause in 
the partnership agreement and I truly believe this will solve all of our problems, In this manner you and the 
other partners can get me out of this partnership if you want to, and won’t have to deal with my complaints and 
bitching.

By the way, don’t worry about my mental health. I always get this pissed off and write nasty notes to people 
like John and Stuart if I feel like they are taking advantage of me. You should see my correspondence with the 
subcontractors at Star Island and you’ll think the e-mails to Stuart were love letters.

Tommy
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IAN D . G A R D I! N S W A R T Z 
& ASSOCIATES, I* . C .

September 17, 2008

Nelson Mullins Riley & Scarborough LLP 
ATTN: Mr. Richard A. Farrier, Jr.
151 Meeting Street, Sixth Floor
Charleston, SC 29401-2239

Dear Mr. Farrier,

In regard to your letter dated September 4, 2008, Mr. Morgan is no longer reviewing 
correspondence for the Bee Street Loft Project. He had asked that our office review and respond to any 
communication.

Mr. Morgan received an e-mail from Neal Baker on August 25, 2008 stating that there was an 
offer to buy out Mr. Morgan's interest in the Bee Street Loft Project. Please see Mr. Morgan’s e-mail to 
Neal Baker on September 2, as follows:

Neal,

Please check to see if Stuart is really interested in buying me out of Bee Street and 
getting me all my money back that I’ve invested including the 42% tax on the 
phantom gain of $1.8 million for 2007 taxes. If he is really interested I would want to 
essentially be back in the same financial position as if I never participated in the deal 
at all, similar to Ernie's buyout.

I would only be interested if he will get this closed within the next 30 days.

Thanks,

Tommy

Certified Public Accountants and financial Consultants
Ian D. Gardenswartz LaDonna M. Jurgensen Randy L. Kite Rich I.. Merg 

6«25 E. Tennessee Ave., Suite 235 Denver, CO 8022'1-1628 303.388.3782 Pax: 303.388.9125 Website: idgcpa.coni
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Nelson Mullins Riley & Scarborough LLP 
ATTN: Mr. Richard A. Farrier, Jr.
September 17, 2008
Page Two

Please ask your client to respond accordingly and please direct all further correspondence to our 
office.

Regards,

IAN D. GARDENSWARTZ & ASSOCIATES, P.C.

Ian Gardenswartz
Certified Public Accountant

G:\ClienlFiles\MGN\101 TOM MORGAN\Bee St\Baa Street Letter 1.docx
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Subject: Neal
Date: Friday, April 9, 2010 at 11:36:51 AM Eastern Daylight Time
From: Leslie Berry
To: Thomas Morgan
CC: 'pamflavors'

Hi Tom - I'm injecting myself offering unsolicited advice. I think you should travel to AZ and see Neal & 
Elizabeth. I think you need to tell Neal how hurt and betrayed you felt over his siding with Stuart and 
treating you so poorly in the whole Bee Street deal, but that it's all water under the bridge and your 
concern now is Neal and Elizabeth's health and how you can be of help to them. I say this for several 
reasons...

I really believe Neal has known he's quite ill for some time but because of Elizabeth's cancer, he stayed 
mute not wanting to add more stress to her life. If the doctors are telling Neal he needs a transplant 
within 2-3 months (at least a month ago so now he's down to 1-2 months), I interpret that to mean he 
has a very aggressive cancer. Since the government has taken over how organ transplants are 
awarded, Neal has to go through a very rigorous evaluation process, which he may not pass. If he does 
pass, the liver will be awarded to the SICKEST candidate on the list in a REGION first, so if a liver does 
become available to him, he's going to be REALLY sick by the time he gets it (if he isn't already). And 
the possibility of him NOT getting a liver is also very real. If and when he does get a liver, he's got a 
tough recovery time and dealing with the anti-rejection meds, AND, he still has Hep C.

I don't think Neal or Elizabeth will tell you what Neal's condition really is. Neal won't be the one to 
extend the olive branch and apologize. I think he probably feels the family has turned against him and 
wants nothing to do with him. I think Elizabeth is really torn between her support of Neal and her love 
for her family and she maybe doesn't feel she can turn to you because she knows how upset you've 
been over Bee Street. I think if for no other reason than to show support to Elizabeth, you should take 
the high road and make the first step. I also don't want anything happening to Neal without you 
getting this off your chest to him directly and then put it to rest.

I just can't stop thinking about Neal and wondering how he's doing. I'm very concerned he's much 
worse than you realize and your time to talk to him is rapidly disappearing. So please, get yourself to 
AZ quickly and talk to him, let Elizabeth know she can count on your support and that you're 
concerned for both of them. I don't mean to sound alarmist, but I know with Nan, she never told 
people her true condition, partly I think because she didn't want to acknowledge it and give up hope.

I really love you all and this is a time you need to pull together and help each other get through this.

Leslie A. Berry, Controller
Morgan Energy Corporation 
3333 S. Bannock Street, Suite 950 
Englewood, CO 80110 
303-296-9270 
303-294-9077 fax
Leslle@MorganEnergy.net

REC 0963



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

THOMAS H. MORGAN, 

PLAINTIFF(S), 

v. 

JOHN L. GILBER7, STUART L. FRED, 
150 BEE STREET, LLC, 
BELLA VISTA PARTNERSHIP, A 
TEXAS GENERAL PARTNERSHIP, 
BOMASADA GROUP, INC., A TEXAS 
CORPORATION, BOMASADA 
INVESTMENT GROUP II, LLC, A 
TEXAS LIMI I ~U LIA~iILITY COMPANY 
and LAURALIS MANAGEMENT, INC., 
A TEXAS CORPORATION. 

DEFENDANTS) 

IN THE COURT OF COMMON PLEAS 
C/A NO.: 2017-CP-10-

CONSENT AGREEMENT TO 
TOLL STATUTE OF LIMITATIONS 

This Consent Tolling Agreement ("this Agreement") is made effective as of the ` ~ ``~ 

day of UF-~~~-~~'-~ , 2011 (the "Effective Date") by and between Thomas Morgan (the 

"Claimant') and John Gilbert, Stuart Fred, Bella Vista Partnership, a Texas Partnership, 

Bomasada Group, Inc., a Texas Corporation, Bomasada Investment Group Ii, LLC, a 

Texas Limited Liability Company and Lauralis Management, Inc., a Texas Corporation 

(collectively referred to as "Respondents"). The Claimant and Respondents are collectively 

referred to as the "Parties." 

WHEREAS, the Parties deem it to be in their mutual benefit and interest that 

Claimant's alleged Claims againstRespondents not be asserted in litigation atthe present 

time; 

1 

~, 
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WHEREAS, the Parties desire to encourage resolution and/or such further review 

of Claimants Claims as may result in no lawsuit or claim being filed and, in any case, wish 

to avoid the expense and uncertainty of litigation of the Claims if at all possible, and are 

willing to make the stipulations, covenants, and agreements hereinafter set forth in order 

to defer and postpone the commencement of litigation; 

WHEREAS, the Parties desire that for the period of this Agreement, they should be 

able to consider issues relating to the possibility of settling disputes without regard to the 

time constraints that exist because of any future expiration of any applicable statute of 

limitations; 

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set 

forth, including, but not limited to, the temporaryforbearance of claims as described in this 

Agreement, and for other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties do hereby covenant and agree as follows: 

1. As used in this Agreement, the following terms shall have the following 

meanings: 

(a) "Claims" shall mean any and all claims and/or causes of action, if any, 

known or unknown, that any of the Parties may have against each 

other in connection with 150 Bee Street, LLC. 

(b) "Tolling Period" shall mean the period from and including the Effective 

Date of this Agreement until and including the Expiration Date (as 

defined below} of this Agreement. 

(c) "Expiration Date" shall mean the earlier of ;To,r~;ay~~, ~6~ , 2012, or 
r 
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30 days from the date that written notice of termination of this 

Agreement has been served by either of the Parties on the other in 

accordance with Paragraph 9 of this Agreement. 

(d) "Timing Defenses" shall mean and include, and shall be limited to, 

any affirmative defenses to Claimant's claims that Respondents may 

have to the extent based upon (1) any statute of limitations, (2) 

laches, and/or (3) any failure of the Parties to institute or commence 

litigation or other legal proceedings within some specified period, 

before a specified date, or before the happening of a specified event. 

2. The Claimant and Respondents stipulate, covenant, and agree that Timing 

Defenses applicable to the Claims shall be tolled during the Tolling Period. 

3. The Claimant and Respondents stipulate, covenant, and agree that this 

Agreement shall have no effect on any Timing Defenses that may be 

available to the Parties prior to the Effective Date, and that all time periods 

prior to the Effective Date and after the Expiration Date (and prior to the filing 

of any lawsuit or other legal proceeding) shall be included in the calcu►ation 

of and running of any applicable Timing Defenses. Nothing contained herein 

shall preclude the Parties from asserting any Timing Defenses to the extent 

that such defenses already exist as of the Effective Date, and nothing herein 

shall be deemed to revive any claims barred as of the Effective Date. 

4. The Claimant and Respondents stipulate, covenant, and agree that the 

Parties, by executing and entering into this Agreement, are not waiving or - 

otherwise impairing by estoppel or any other means the Parties' rights and 

3 
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abilities to raise any Timing Defenses available to them for the periods prior 

to the Effective Date and after the Expiration Date (and prior to the filing of 

any lawsuit or other legal proceeding). 

5. The Parties agree to forebear filing a petition or complaint or otherwise 

initiating a lawsuit or other legal proceeding against one another until on or 

after the last day of the Tolling Period that is not a Saturday, Sunday, or legal 

holiday. 

6. The provisions of this Agreement comprise all of the terms, conditions, and 

representations of the Parties regarding the tolling of the Timing Defenses. 

This Agreement may not be altered or amended except by written agreement 

executed by both the Claimant and Respondents. 

7. It is understood that no provision of this Agreement shall be construed 

against any party hereto by reason of either party having drafted or prepared 

this Agreement. 

8. This Agreement shall terminate on the Expiration Date as provided in 

paragraph 1(c) above, unless extended in writing by the parties to be bound. 

9. Either the Claimant or the Respondents may terminate this Agreement, 

effective 30 days after the date of serving a written notice of termination, by 

serving notice of termination by letter to the other party. Such notice letter 

shall be served by certified mail, return receipt requested, to the attorneys) 

representing the party(s) being served. 

10. On or afterthe Expiration Date of this Agreement, the Parties shall have the 

right to file and pursue any and all Claims and to seek any and all legal 

4 
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remedies that may be available, and the Parties shall be entitled to assert 

any Timing Defenses or other defenses, if any, subject to the terms of this 

Agreement. 

11. Nothing in this Agreement shall be construed as an admission or denial by 

any of the Parties as to the merits of any of the Claims or defenses. 

12. Neither Claimant nor Respondents nor any of their agents, witnesses, or 

attorneys will mention or allude to this Agreement, its terms, its execution, or 

the existence of any Tolling Period in any way, directly or indirectly, before 

a jury or any factfinder in any proceeding for any purpose. The terms of this 

paragraph will survive termination of this Agreement. 

13. Claimant represents and warrants that the attorney signing this Agreement 

on his behalf has the authority to sign on his behalf and to agree to the terms 

and conditions of this Agreement. Respondents represent and warrant that 

the attorney signing this Agreement on their behalf has the authority to sign 

on their behalf and to agree to the terms and conditions of this Agreement. 

1 AGREE: 

f~ 
i' 

t. . ..~_ .~: rte, 
Thomas Morgan 
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WE AGREE TO THIS TOLLING AGREEMENT: 

~ ..A._, ~f ~ 20 11 

~~ ~ 
John Gilbert ~~~ 

', ~ ~ o.d 

Stuart Fred c ~ 

BELLA VISTA PARTNERSHIP, A TEXAS PARTNERSHIP: 

By: ,Authorized Representative 

BOMASADA GROUP, INC., A TEXAS CORPORATION: 

~- ~ ~-~ 
By: ,Authorized Representative 

BOMASADA INVESTMENT GROUP II, LLC, A TEXAS LLC: 

By: ,Authorized Representative 

Lauralis Management, Inc., a Texas Corporation: 

~r 
~_-~-~ 

By: ,Authorized Representative 

D 
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Grimball, Henry

From:
ent:

To:
Cc:
Subject:

Grimball, Henry <Henry.Grimball@wbd-us.com>
Tuesday, March 12, 2019 10:16 AM
M. Dawes Cooke; Andy Gowder; Ellison, Morris; Mike Rose mike@mikeroselawfirm.com
Rob Robertson; Brew Hagood
RE: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dear Dawes:

Our side believes that full blown discovery is going to be a very expensive exercise.

Might It not be more appropriate at this stage to engage in discovery limited to the Motion to 
Dismiss and the statute of limitations issue? While we have not yet filed a motion for 
summary judgment, if you are going to permit discovery, it would be appropriate to discover 
that issue.

Henry
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Grimball, Henry

From:
ent:

To:
Cc:

Subject:

Grimball, Henry <Henry.Grimball@wbd-us.com>
Tuesday, March 12, 2019 11:10 AM
M. Dawes Cooke
Rob Robertson; Brew Hagood; Ellison, Morris; Andy Gowder 
(andy@austengowder.com); Mike Rose mike@mikeroselawfirm.com 
FW: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dawes:

There are two real questions here as to whether (i) the panel lacks subject matter jurisdiction; and (ii) Mr. Morgan's 
claims are barred by applicable statutes of limitation. The scope of discovery which Andy wishes to undertake will be 
breathtakingly expensive. To call it a fishing expedition does not begin to describe the scope of what Andy seeks to 
conduct and is an insult to fisherman everywhere. Andy's position seems to be that the parties should engage in 
hundreds of thousands of dollars of discovery on the merits of the Plaintiff's claims even if the panel lacks subject matter 
jurisdiction.

That position does not comport with any notion of judicial economy regardless of the case's age.

If discovery is going to be allowed, it should be limited to the two issues which are already squarely before the panel.

We would again request that discovery be so limited until such time as these motions are heard.

Henry

Henry Grimball
Partner
Womble Bond Dickinson (US) LLP

d: 843-720-4615
m: 843-609-8222
e: Henry.Grimball@wbd-us.com

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

WOMBLE 
BOND
DICKINSON

womblebonddickinson.com

(W) (in) (f)

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson 
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the world. Each 
Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond 
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see www.womblebonddickinson.com/us/legal-notice for further details.

i
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From: "Grimball, Henry" <Henry.Grimball@wbd-us.com>
Date: Tuesday, March 12, 2019 at 11:11 AM
To: "M. Dawes Cooke, Jr." <mdc@barnwell-whaley.com>
Cc: Rob Robertson <robertsonandcompanyllc@gmail.com>, Brew Hagood <bhagood@rrhlawfirm.com>.
I Ellison, Morris" <Morris.Ellison@wbd-us.com>, "W. Andrew Gowder" <andy@austengowder.com>, "Mike
Rose mike@mikeroselawfirm.com" <mike@mikeroselawfirm.com>
Subject: FW: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dawes:

1

REC 0972



There are two real questions here as to whether (i) the panel lacks subject matter jurisdiction; and (ii) Mr. Morgan's 
claims are barred by applicable statutes of limitation. The scope of discovery which Andy wishes to undertake will be 
breathtakingly expensive. To call it a fishing expedition does not begin to describe the scope of what Andy seeks to 
conduct and is an insult to fisherman everywhere. Andy's position seems to be that the parties should engage in 
mndreds of thousands of dollars of discovery on the merits of the Plaintiff's claims even if the panel lacks subject matter 

jurisdiction.

That position does not comport with any notion of judicial economy regardless of the case's age.

If discovery is going to be allowed, it should be limited to the two issues which are already squarely before the panel.

We would again request that discovery be so limited until such time as these motions are heard.

Henry

Henry Grimball
Partner
Womble Bond Dickinson (US) LLP

d: 843-720-4615
m: 843-609-8222
e: Henry.Grimball(a)wbd-us.com

WOMBLE 
BOND 
DICKINSON

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

womblebonddickinson.com

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson 
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the world. Each 
Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond 
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see www.womblebonddickinson.com/us/legal-notice for further details.
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Grimball, Henry

From:
ent:

To:
Cc:
Subject:

Ellison, Morris
Tuesday, March 12, 2019 11:30 AM
Andy Gowder; Grimball, Henry; M. Dawes Cooke
Rob Robertson; Brew Hagood; Mike Rose mike@mikeroselawfirm.com
RE: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

Andy:

When I asked you earlier, you said that all of Morgan's claims were derivative. Maybe you should identify for all of us 
what "personal" claims Mr. Morgan claims to have.

I hardly call (i) a 17 page Set of Requests for Production; (ii) the 8 page draft subpoena to Amegy, which seeks among 
other things, all documents relating to any conversation or loan involving Amegy and any defendant on any topic or loan 
where the banking relationships are extensive; and (iii) 6 to 12 depositions "surgical and succinct." If the panel lacks 
subject matter jurisdiction, this is a complete waste.

Best regards,

Morris

Morris Ellison
Partner

Zombie Bond Dickinson (US) LLP

d: 843-720-4614
m: 843-729-3174
e: Morris.Ellison@wbd-us.com

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

34 WOMBLE womblebonddickinson.com
BOND 
DICKINSON () (in) (f)

(
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From: "Grimball, Henry" <Henry.Grimball@wbd-us.com>
Date: Tuesday, March 12, 2019 at 11:11 AM
To: "M. Dawes Cooke, Jr." <mdc@barnwell-whaley.com>
Cc: Rob Robertson <robertsonandcompanyllc@gmail.com>, Brew Hagood <bhagood@rrhlawfirm.com>, 
"Ellison, Morris" <Morris.Ellison@wbd-us.com>, "W. Andrew Gowder" <andy@austengowder.com>, "Mike 
Rose mike@mikeroselawfirm.com" <mike@mikeroselawfirm.com>
Subject: FW: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dawes:

There are two real questions here as to whether (i) the panel lacks subject matter jurisdiction; and (ii) Mr. Morgan's 
claims are barred by applicable statutes of limitation. The scope of discovery which Andy wishes to undertake will be 
breathtakingly expensive. To call it a fishing expedition does not begin to describe the scope of what Andy seeks to 
conduct and is an insult to fisherman everywhere. Andy's position seems to be that the parties should engage in 
hundreds of thousands of dollars of discovery on the merits of the Plaintiff's claims even if the panel lacks subject matter 
jurisdiction.

That position does not comport with any notion of judicial economy regardless of the case's age.

If discovery is going to be allowed, it should be limited to the two issues which are already squarely before the panel.

We would again request that discovery be so limited until such time as these motions are heard.

Henry

Henry Grimball
Partner
"/omble Bond Dickinson (US) LLP

2
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d:
m:
e:

843-720-4615
843-609-8222
Henry. Grimball(a>wbd-us. com

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

A)

BOND— . -- 4 . a a
rW,
WOMBLE

DICKINSON

womblebonddickinson.com

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson 
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the world. Each 
Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond 
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see www.womblebonddickinson.com/us/leqal-notice for further details.

3

REC 0976



Grimball, Henry

Tom:
Jent:
To:
Cc:
Subject:
Attachments:

Grimball, Henry <Henry.Grimball@wbd-us.com>
Tuesday, March 12, 2019 11:31 AM
Andy Gowder; M. Dawes Cooke
Rob Robertson; Brew Hagood; Ellison, Morris; Mike Rose mike@mikeroselawfirm.com 
RE: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.
DRAFT 20190123_Subpoena_to_Amegy_Bank 2.11.19 REVISED 1.32 PM second[1].pdf

March 12, 2019

Dear Dawes:

I thing Andy has a backlash on his reel.

Attached is Andy's first step in discovery, the list of documents he wants to subpoena from 
Amegy Bank, which is the bank in Texas used by our clients and related companies.

It is broad beyond any reason and is objectionable.

We do not think in light of this opening by Andy that we are exaggerating in the slightest that 
iscovery, if conducted in this fashion, will be very, very expensive.

As for the pending dismissal issues, I can tell you that discovery as to the statute of limitations 
and the discovery rule can be accomplished very inexpensively. I had this issue in claims in 
which I defended Siemens/Westinghouse in a number of suits brought against it by Bill Gilliam.

Based on the discovery rule, the Fourth Circuit Court of Appeals dismissed each one, 
without oral argument.

Henry
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From: "Grimball, Henry" <Henry.Grimball@wbd-us.com>
ate: Tuesday, March 12, 2019 at 11:11 AM

To: "M. Dawes Cooke, Jr." <mdc@barnwell-whaley.com>
Cc: Rob Robertson <robertsonandcompanyllc@gmail.com>, Brew Hagood <bhagood@rrhlawfirm.com>,
Ellison, Moms" <Morris.Ellison@wbd-us.com>, "W. Andrew Gowder" <andy@austengowder.com>, "Mike

Rose mike@mikeroselawfirm.com" <mike@mikeroselawfinri.com> 
Subject: FW: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dawes:

There are two real questions here as to whether (i) the panel lacks subject matter jurisdiction; and (ii) Mr. Morgan's 
claims are barred by applicable statutes of limitation. The scope of discovery which Andy wishes to undertake will be 
breathtakingly expensive. To call it a fishing expedition does not begin to describe the scope of what Andy seeks to 
conduct and is an insult to fisherman everywhere. Andy's position seems to be that the parties should engage in 
hundreds of thousands of dollars of discovery on the merits of the Plaintiff's claims even if the panel lacks subject matter 
jurisdiction.

That position does not comport with any notion of judicial economy regardless of the case's age.

If discovery is going to be allowed, it should be limited to the two issues which are already squarely before the panel.

We would again request that discovery be so limited until such time as these motions are heard.

Henry

2
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Henry Grimball
Partner
Womble Bond Dickinson (US) LLP

d: 843-720-4615
m: 843-609-8222
e: Henry.Grimball(S)wbd-us.com

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

WOMBLE 
BOND 
DICKINSON

womblebonddickinson.com

in

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson 
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the world. Each 
Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond 
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see www.womblebonddickinson.com/us/leqal-notice for further details.
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Grimball, Henry

com:
Jent:
To:
Cc:
Subject:

Ellison, Morris <Morris.Ellison@wbd-us.com>
Tuesday, March 12, 2019 7:22 PM
Andy Gowder; Grimball, Henry
Rob Robertson; Brew Hagood; Mike Rose mike@mikeroselawfirm.com; M. Dawes Cooke 
RE: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

Andy:

I will review the causes of action again, but some, if not all, of these causes action, as plead, seem to be strictly 
derivative. I specifically recall your stating last year that all of the claims were derivative. By way of illustration, the 
proposed amended complaint you attached to your May 20, 2018 email to Dawes stated specifically in paragraph 13, 
among other places, that this was/is a derivative action. I would respectfully suggest that the only reason you are 
changing your position now is because you implicitly recognize that your client never satisfied, and cannot satisfy, the 
requirements of filing a derivative action.

With respect to the Amegy subpoena, your shotgun approach is perhaps best illustrated by the subpoena's failure in 
items 1, 2, 3, 18, and 19 (to name a few) are certainly not limited to this project. The requested items can be fairly read 
to include any project anywhere in the United States or any communications involving John Gilbert, Stuart Fred or 
Bomasada Group. That is a complete waste of resources when there are very real questions as to whether your client 
can properly bring this action.

Best regards,

.orris
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From: "Ellison, Morris" <Morris.Ellison@wbd-us.com>
Date: Tuesday, March 12, 2019 at 11:30 AM
To: "W. Andrew Gowder" <andy@austengowder.com>, "Grimball, Henry" <Henry.Grimball@wbd-us.com>,
H M. Dawes Cooke, Jr." <mdc@bamwell-whaley.com>
Cc: Rob Robertson <robertsonandcompanyllc@gmail.com>, Brew Hagood <bhagood@rrhlawfirm.com>,
II Mike Rose mike@mikeroselawfirm.com" <mike@mikeroselawfirm.com>
Subject: RE: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

Andy:

When I asked you earlier, you said that all of Morgan's claims were derivative. Maybe you should identify for all of us 
what "personal" claims Mr. Morgan claims to have.

I hardly call (i) a 17 page Set of Requests for Production; (ii) the 8 page draft subpoena to Amegy, which seeks among 
other things, all documents relating to any conversation or loan involving Amegy and any defendant on any topic or loan 
where the banking relationships are extensive; and (iii) 6 to 12 depositions "surgical and succinct." If the panel lacks 
subject matter jurisdiction, this is a complete waste.

Best regards,

orris

Morris Ellison
Partner
Womble Bond Dickinson (US) LLP

d: 843-720-4614
m: 843-729-3174
e: Morris.Ellison(a)wbd-us.com

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

(((( 
( )..

WOMBLE 
BOND 
DICKINSON

womblebonddickinson.com)
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From: "Grimball, Henry" <Henry.Grimball@wbd-us.com>
Date: Tuesday, March 12, 2019 at 11:11 AM

a: "M. Dawes Cooke, Jr." <mdc@barnwell-whaley.com>
Cc: Rob Robertson <robertsonandcompanyllc@gmail.com>, Brew Hagood <bhagood@rrhlawfirm.com>,
IFEllison, Morris" <Morris.Ellison@wbd-us.com>, "W. Andrew Gowder" <andy@austengowder.com>, "Mike
Rose mike@mikeroselawfirm.com" <mike@mikeroselawfirm.com> 
Subject: FW: ARBITRATION: MORGAN v 150 BEE STREET LLC, et al.

March 12, 2019

Dawes:

There are two real questions here as to whether (i) the panel lacks subject matter jurisdiction; and (ii) Mr. Morgan's 
claims are barred by applicable statutes of limitation. The scope of discovery which Andy wishes to undertake will be 
breathtakingly expensive. To call it a fishing expedition does not begin to describe the scope of what Andy seeks to 
conduct and is an insult to fisherman everywhere. Andy's position seems to be that the parties should engage in 
hundreds of thousands of dollars of discovery on the merits of the Plaintiff's claims even if the panel lacks subject matter 
jurisdiction.

That position does not comport with any notion of judicial economy regardless of the case's age.

If discovery is going to be allowed, it should be limited to the two issues which are already squarely before the panel.

We would again request that discovery be so limited until such time as these motions are heard.

snry

3
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Henry Grimball
Partner
Womble Bond Dickinson (US) LLP

843-720-4615
.n: 843-609-8222
e: Henry.Grimball(a)wbd-us.com

/
/ (

5 Exchange Street 
PO Box 999 (29402) 
Charleston, SC 29401

—2=i ( )JJ WOMBLE 
" BOND

womblebonddickinson.com
r

X

f

This email is sent for and on behalf of Womble Bond Dickinson (US) LLP. Womble Bond Dickinson (US) LLP is a member of Womble Bond Dickinson 
(International) Limited, which consists of independent and autonomous law firms providing services in the US, the UK, and elsewhere around the world. Each 
Womble Bond Dickinson entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another Womble Bond 
Dickinson entity. Womble Bond Dickinson (International) Limited does not practice law. Please see www.womblebonddickinson.com/us/leqal-notice for further details.

)
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Date

Transaction 

Type Num Name Memo/Description Account Split Amount

DEDUCTIBLE EXP

   OTHER

      Legal Fees

         150 Bee Street

01/03/2011 Check 646 Gable & Heidt Inv 106234  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 683.24  

02/22/2011 Check 660 Prothro Wilhelmi Inv 201100230 Retainer 150 Bee St. DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 7,000.00  

03/04/2011 Check 664 Gable & Heidt Inv 106429 150 Bee Street, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 450.00  

03/31/2011 Check 673 Gable & Heidt Inv 106532 150 Bee Street, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 1,147.50  

05/02/2011 Check 696 Gable & Heidt Inv 106641 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 157.50  

05/04/2011 Check 698 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-000M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 5,887.50  

05/26/2011 Check 705 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-000M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 2,327.50  

06/09/2011 Check 714 Prothro Wilhelmi Inv 201100808 150 Bee St. due from retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 14.06  

06/28/2011 Check 718 Gable & Heidt Inv 106843 150 Bee Street LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 157.50  

07/01/2011 Check 721 Prothro Wilhelmi Inv 201100839 150 Bee St. final report DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 521.88  

07/08/2011 Check 723 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-000M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 302.50  

07/11/2011 Journal Entry Clawson Inv 150 Bee Street LLC June invoice DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street -Split- 4,305.00  

09/08/2011 Journal Entry clawson July chgs 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street -Split- 8,085.00  

09/30/2011 Journal Entry Clawson & S Clawson & Staubes Stmt 8 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street -Split- 7,725.00  

11/07/2011 Check 768 Ferira & Company, LLC Retainer 150 Bee Street LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 5,000.00  

11/07/2011 Check 770 Clawson & Staubes, LLC 150 Bee Street LLC Stmt 9 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 29,135.00  

11/09/2011 Check 773 Pro-Legal Copies, Inc. Inv 121399 documents scanned 150 Bee Street LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 1,792.84  

11/22/2011 Check 781 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-Stmt 10 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 16,842.50  

12/12/2011 Check 790 Ferira & Company, LLC Inv 9755  9/21 - 12/8/11 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,340.75  

12/31/2011 Journal Entry BellaVista reclass Bella Vista to Bee Street expense DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street -Split- 1,382.00  

12/31/2011 Journal Entry Bee St Goodson Appraisers reclass DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street -Split- 4,945.00  

01/06/2012 Check 794 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-Stmt 11 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 19,897.50  

01/23/2012 Check 802 Clawson & Staubes, LLC 150 Bee Street LLC, File 20110182-Stmt 12 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 7,074.50  

02/13/2012 Check D99NB Prothro Wilhelmi Inv 300000129 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 710.00  

02/28/2012 Check 1103 Clawson & Staubes, LLC File # 20110182-000M Stmt # 13 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 23,693.62  

04/20/2012 Check 1122 Clawson & Staubes, LLC File # 20110182-000M Stmt # 14 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 29,173.62  

05/11/2012 Check 1131 Clawson & Staubes, LLC File # 20110182-000M Stmt # 15 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 33,245.89  

05/11/2012 Check 1133 Waller Lansden Dortch & Davis, LLP Inv 10470294 Morgan v Gilbert et al DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 380.00  

06/28/2012 Check 1143 Clawson & Staubes, LLC File # 20110182-000M Stmt # 16 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 26,326.75  

08/20/2012 Check 1152 Clawson & Staubes, LLC File # 20110182-000M Stmt # 17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 21,566.80  

09/12/2012 Check 1166 Prothro Wilhelmi Inv 300001093 MORGAN DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 1,400.45  

11/21/2012 Check 1196 Pratt-Thomas Walker, PA Inv 68427, 68568 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 19,670.00  

12/17/2012 Check 1212 Pratt-Thomas Walker, PA Inv 68857  File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,880.00  

01/28/2013 Check 1232 Pratt-Thomas Walker, PA Inv 69248 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,533.22  

02/20/2013 Check 1243 Pratt-Thomas Walker, PA 1/2 of Arbitrator fees - 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,706.96  

04/26/2013 Check 1265 Pratt-Thomas Walker, PA Inv 69943 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 13,812.07  

06/06/2013 Check 1273 Pratt-Thomas Walker, PA Inv 70144 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,255.00  

09/16/2013 Check 1304 Pratt-Thomas Walker, PA Inv 71326 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 7,741.30  

Thomas H. Morgan

Transaction Report
All Dates

REC 0984



09/16/2013 Check 1304 Pratt-Thomas Walker, PA Inv 70469 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 9,635.00  

11/15/2013 Check 1326 Pratt-Thomas Walker, PA Inv 71828 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 9,940.00  

12/27/2013 Check 1337 Pratt-Thomas Walker, PA Inv 72094 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 12,350.00  

03/13/2014 Check 1353 Pratt-Thomas Walker, PA Inv 72760 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 19,773.86  

04/29/2014 Check 1361 Pratt-Thomas Walker, PA Inv 73135 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 27,019.81  

06/03/2014 Check 1366 Pratt-Thomas Walker, PA Inv 73439  File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 23,886.86  

07/03/2014 Check 1371 Pratt-Thomas Walker, PA Inv 73686 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 19,040.00  

08/05/2014 Check 1389 Pratt-Thomas Walker, PA Inv 74131 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 14,715.29  

08/27/2014 Check 1396 Pratt-Thomas Walker, PA Inv 74329 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 17,440.70  

10/22/2014 Check 1416 Pratt-Thomas Walker, PA Inv 74789 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 23,123.17  

12/12/2014 Check 1426 Pratt-Thomas Walker, PA Inv 75100 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 17,270.95  

04/21/2015 Check 1491 Pratt-Thomas Walker, PA Inv 75616 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 8,105.00  

04/30/2015 Check 1495 Pratt-Thomas Walker, PA Inv 76317 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 12,272.50  

06/01/2015 Check 1509 Pratt-Thomas Walker, PA Inv 76523 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 7,937.50  

07/09/2015 Check 1532 Pratt-Thomas Walker, PA Inv 76956 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 7,207.50  

09/02/2015 Check 1553 Pratt-Thomas Walker, PA Inv 77554 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 7,275.00  

11/25/2015 Check 1583 Pratt-Thomas Walker, PA Inv 78318 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 490.00  

03/11/2016 Check 1611 Pratt-Thomas Walker, PA Inv 79211 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 1,415.00  

06/07/2016 Check 1643 Pratt-Thomas Walker, PA Inv 80072 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,627.50  

06/08/2016 Check 1645 Mike Rose Law Firm, PC Retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 10,000.00  

07/07/2016 Check 1653 Mike Rose Law Firm, PC Retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 10,000.00  

08/09/2016 Check 1660 Pratt-Thomas Walker, PA Inv 80739 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 9,370.41  

08/17/2016 Check 1663 Mike Rose Law Firm, PC Retainer & legal invoices re 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 15,732.16  

09/06/2016 Check 1667 Mike Rose Law Firm, PC Retainer & legal invoices re 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 30,132.28  

09/14/2016 Check 1669 Pratt-Thomas Walker, PA Inv 80963 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 11,495.00  

10/04/2016 Check 1674 Mike Rose Law Firm, PC legal invoices re 150 Bee Street September DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 8,823.19  

10/05/2016 Check 1677 Pratt-Thomas Walker, PA Inv 81205 File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,255.00  

11/08/2016 Check 1683 Pratt-Thomas Walker, PA Inv 81563  File 7349-001M DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 805.00  

01/18/2017 Check 1696 Austen Gowder Inv 44 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 315.00  

02/08/2017 Check 1698 Mike Rose Law Firm, PC legal invoices re 150 Bee Street January + $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 13,591.92  

02/22/2017 Check 1699 Austen & Gowder, LLC Inv 101  Acct 00039-Morgan DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 280.00  

04/03/2017 Check 1708 Mike Rose Law Firm, PC March legal invoices plus $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 14,365.59  

04/03/2017 Check 1706 Burkett Burkett & Burkett Retainer:  Thomas Morgan v Stuart Fred & John Gilbert DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,000.00  

04/26/2017 Check 1713 Austen & Gowder, LLC Inv 184 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,017.00  

05/01/2017 Check 1614281 Austen & Gowder, LLC Inv 259 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,390.00  

05/02/2017 Check 1714 Mike Rose Law Firm, PC April legal invoices plus $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 19,197.16  

05/12/2017 Check 1719 Burkett Burkett & Burkett Inv 43179 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,400.00  

05/19/2017 Check 193435 Austen & Gowder, LLC Inv 340 April DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 5,530.00  

06/01/2017 Check 1725 Mike Rose Law Firm, PC May legal invoices plus $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 13,945.76  

06/07/2017 Check 1728 Burkett Burkett & Burkett Inv 43847 150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,995.00  

06/23/2017 Check 1155016 Austen & Gowder, LLC Inv 439 May services DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 8,914.16  

06/29/2017 Check 1732 Mike Rose Law Firm, PC June legal services plus $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 19,312.49  

07/28/2017 Check 1736 Burkett Burkett & Burkett Inv 44475  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 4,450.00  

08/08/2017 Check 2778043 Austen & Gowder, LLC Inv 529 June services DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 4,970.00  

08/24/2017 Check 5468356 Austen & Gowder, LLC Inv 623 7/17 - 8/15/17 services DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,920.00  

08/30/2017 Check 1740 Mike Rose Law Firm, PC 6/27 - 8/27/17 legal services plus $10k retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 12,642.81  

09/27/2017 Check 4834961 Austen & Gowder, LLC Inv 708  8/15 - 9/8/17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,395.00  

10/16/2017 Check 7984025 Burkett Burkett & Burkett Inv 45575  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,625.00  
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11/09/2017 Check 4080732 Austen & Gowder, LLC Inv 787  9/18 - 10/16/17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 567.00  

11/27/2017 Check 3509974 Burkett Burkett & Burkett Inv 45916  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 4,867.50  

11/27/2017 Check 3282547 Austen & Gowder, LLC Inv 844 10/19 - 11/14/17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,100.00  

12/13/2017 Check 35706703 Austen & Gowder, LLC Inv 908 11/15 - 12/6/17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,835.00  

12/14/2017 Check 1747 Mike Rose Law Firm, PC 9/27 -12/12/17 & retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 11,804.99  

12/21/2017 Check 3050066 Burkett Burkett & Burkett Inv 46222  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 954.00  

01/22/2018 Check 1750 Mike Rose Law Firm, PC 1/2 -1/11/18 & retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 16,065.25  

01/25/2018 Check 965382 Burkett Burkett & Burkett Inv 46343  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,211.00  

01/26/2018 Check 694176 Austen & Gowder, LLC Inv 981  12/07 - 1/16/18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 12,218.50  

02/21/2018 Check 1756 Mike Rose Law Firm, PC 2/5 - 2/19/18 & retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 13,566.53  

02/23/2018 Check 3175962 Austen & Gowder, LLC Inv 1053  1/16 - 2/13/18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,485.00  

02/23/2018 Check 50628748 Burkett Burkett & Burkett Inv 46946  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,394.00  

03/14/2018 Check 49344377 Burkett Burkett & Burkett Inv 47071  150 Bee Street DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 3,995.00  

03/19/2018 Check 1762 Mike Rose Law Firm, PC 2/26 - 3/17/18 & retainer DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 11,527.48  

03/22/2018 Check 7325019 Austen & Gowder, LLC Inv 1129  2/15 - 3/15/18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 8,190.00  

04/24/2018 Check 901450 Austen & Gowder, LLC Inv 1218  3/16 - 4/16/18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 4,235.00  

04/30/2018 Check 715662 Burkett Burkett & Burkett Inv 47807 Litigation services DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 8,216.50  

05/18/2018 Check 9525361 Burkett Burkett & Burkett Inv 49174 Litigation support DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 1,034.00  

05/23/2018 Check 548312 Austen & Gowder, LLC Inv 1300  4/17 - 5/11/18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank xx1460 2,380.00  

06/19/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC ON-LINE No Account Number ON 06-19 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 5,368.02  

06/20/2018 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA ON-LINE No Account Number ON 06-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,530.00  

06/26/2018 Expense Mike Rose Law Firm, PC BILL PAY Mike Rose ON-LINE No Account Number ON 06-26 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 10,664.98  

07/19/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC ON-LINE No Account Number ON 07-19 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,465.00  

07/27/2018 Expense Martin Mcwilliams BILL PAY MARTIN C. MCWILLIAMS, JR. ON-LINE xxxxxxxxxxxxxbert ON 07-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 26,460.00  

08/16/2018 Expense BILL PAY Mike Rose ON-LINE No Account Number ON 08-16 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 20,633.80  

08/21/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC ON-LINE No Account Number ON 08-21 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,885.00  

09/05/2018 Expense BILL PAY Mike Rose ON-LINE No Account Number ON 09-05 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 15,385.00  

10/02/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC ON-LINE No Account Number ON 10-02 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 8,585.55  

10/17/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 10-17 201810172 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 2,765.00  

11/26/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 11-26 201811265 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 1,225.00  

12/18/2018 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 12-18 201812185 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 770.00  

01/17/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 01-17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 2,205.00  

01/29/2019 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 01-29 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 10,432.48  

02/12/2019 Expense Hiersche, Hayward, Drakeley BILL PAY Hiersche, Hayward, Drakeley           ON-LINE No Account Number ON 02-12 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 2,000.00  

02/27/2019 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 02-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 13,304.94  

02/27/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 02-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,675.00  

03/18/2019 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 03-18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 5,137.50  

03/19/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 03-19 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 7,081.51  

04/23/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 04-23 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 3,605.00  

05/14/2019 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 05-14 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 12,667.03  

05/22/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 05-22 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo Old 6,697.36  

07/03/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 07-03 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,313.46  

07/08/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 09-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 17,250.00  

07/31/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 07-31 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 2,520.00  

08/20/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 08-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 5,979.64  

08/20/2019 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 08-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 2,001.50  

09/20/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 09-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 5,460.00  

09/20/2019 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 09-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 11,916.80  
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10/29/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 10-29 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,540.00  

11/13/2019 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 11-13 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 11,362.47  

11/19/2019 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 11-19 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 8,610.00  

12/04/2019 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 12-04 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 9,496.00  

12/18/2019 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 12-18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 9,534.50  

01/13/2020 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 01-13 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 10,000.00  

01/28/2020 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 01-28 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,560.00  

02/04/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 02-04 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 17,912.35  

02/05/2020 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 02-05 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 10,000.00  

02/19/2020 Expense Burkett Burkett & Burkett BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 02-19 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 682.50  

02/20/2020 Expense BILL PAY Snell & Wilmer - James Sienicki       ON-LINE xxxxxxxxxxxxxxxx Rose ON 02-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,000.00  

03/12/2020 Expense BILL PAY Gordon Hanna                          ON-LINE xorgan ON 03-12 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 300.00  

03/12/2020 Expense Austen & Gowder, LLC BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 03-12 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 11,184.40  

03/12/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 03-12 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 11,033.95  

03/18/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 03-18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 6,836.00  

04/01/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 04-01 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 19,419.60  

04/01/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 04-01 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 12,180.40  

04/03/2020 Expense BILL PAY Wilson and Johnson LLP                ON-LINE No Account Number ON 04-03 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,110.00  

04/21/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 04-21 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 19,382.00  

05/27/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 05-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 810.00  

05/27/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 05-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,865.00  

06/17/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 06-17 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,855.00  

06/22/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 06-22 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 7,825.00  

07/16/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 07-16 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 595.00  

07/28/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 07-28 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 8,235.00  

08/18/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 08-18 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 2,024.14  

09/01/2020 Expense BILL PAY Daniel R. Kirshbaum                   ON-LINE No Account Number ON 09-01 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 6,500.00  

09/16/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 09-16 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 990.00  

09/16/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 09-16 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 3,745.00  

09/29/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 09-29 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,855.00  

10/13/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 10-13 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,253.00  

10/20/2020 Expense BILL PAY Austen & Gowder, LLC                  ON-LINE No Account Number ON 10-20 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,641.03  

10/27/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 10-27 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 5,370.00  

11/10/2020 Expense BILL PAY Mike Rose                             ON-LINE No Account Number ON 11-10 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 1,032.50  

11/30/2020 Expense BILL PAY Burkett Burkett & Burkett CPA         ON-LINE No Account Number ON 11-30 DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:Wells Fargo New 4,442.50  

12/11/2020 Check 6001 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 5,495.00  

12/22/2020 Check 6004 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,050.00  

12/22/2020 Check 6010 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 21,249.00  

01/22/2021 Check 6017 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 2,835.00  

02/19/2021 Check 6021 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 2,835.00  

03/08/2021 Check 6026 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,138.33  

03/26/2021 Check 6033 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 4,620.00  

03/26/2021 Check 6038 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 12,958.00  

04/19/2021 Check 6048 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 8,855.00  

04/19/2021 Check 6046 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,645.00  

05/07/2021 Check 6057 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 4,425.00  

05/25/2021 Check 6059 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 7,810.95  

06/10/2021 Check 6067 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 11,163.72  
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06/10/2021 Check 6068 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,113.50  

06/18/2021 Check 6072 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 14,883.30  

06/25/2021 Check 6075 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 12,578.50  

07/27/2021 Check 6086 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 4,730.30  

08/10/2021 Check 6089 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,809.28  

08/26/2021 Check 6095 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 11,946.34  

09/08/2021 Check 6102 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 904.16  

09/27/2021 Check 6103 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,713.79  

10/05/2021 Check 6105 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 2,059.16  

10/05/2021 Check 6108 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 13,297.00  

10/21/2021 Check 6111 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,360.00  

11/12/2021 Check 6118 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 14,081.00  

11/30/2021 Check 6121 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 6,703.30  

12/09/2021 Check 6122 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 4,228.95  

12/22/2021 Check 6125 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 13,030.03  

12/22/2021 Check 6126 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,700.12  

01/26/2022 Check 6130 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 5,350.33  

01/26/2022 Check 6131 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 12,585.80  

02/25/2022 Check 6136 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 4,663.60  

03/17/2022 Check 31722 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 15,000.00  

03/28/2022 Check 6146 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 8,994.87  

03/28/2022 Check 6147 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 13,195.00  

04/26/2022 Check 6159 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 14,764.40  

05/06/2022 Check 6160 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,838.36  

05/13/2022 Check 51422 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 17,729.94  

05/18/2022 Check 6164 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 2,940.00  

06/06/2022 Check 6170 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 2,974.98  

06/27/2022 Check 6177 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 26,180.00  

06/27/2022 Check 6178 Mike Rose Law Firm, PC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,758.06  

07/18/2022 Check 6182 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 3,611.17  

08/11/2022 Check 6190 Burkett Burkett & Burkett DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,446.00  

08/22/2022 Check 6195 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 1,610.00  

09/26/2022 Check 6205 Austen & Gowder, LLC DEDUCTIBLE EXP:OTHER:Legal Fees:150 Bee Street Cash:US Bank x1222 385.00  

         Total for 150 Bee Street $   1,707,725.42  

Sunday, Oct 23, 2022 12:10:53 PM GMT-7 - Cash Basis
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reduced by any withholding made pursuant to this Section 5.03 with respect to such Member

during or with respect to such Fiscal Year.

5.04 Liability of Managing Members. Upon the determination in good faith to pay and

distribute Available Cash in the manner herein provided, the Managing Members shall incur no

liability on account of such distribution, even though such distribution may result in the

Company retaining insufficient funds for the operation of its business, which insufficiency

results in loss to the Company or the borrowing of funds by the Company.

ARTICLE VI
MANAGEMENT

6.01 Mana ~ing Mennbers. The assets, affairs and operations of the Company shall be

managed by one or more Managing Members. The number of Managing Members shall be

established by Majority Consent of the Members. There shall initially be two Managing

Members who shall be as follows: Stuart L. Fred (as a representative of Bella Vista Partnership)

and Neal I. Baker. The Managing Members shall appoint officers for the Company and such

officers shall exercise such powers and perform such duties as are prescribed by the Managing

Members. Any number of offices may be held by the same person, as the Managers, may

detern~ine. All actions to be taken by the Managing Members on behalf of the Company sha11 be

determined by Majority Consent among the Managing Members; provided, from time to time

the Managing Members may designate in writing one or more Managing Members to be

primarily responsible for certain aspects of the Company's business. Each Managing Member so

designated shall keep the other Managing Members) apprised of his or her actions taken with

regard to the Company. A Managing Member may resign as a Managing Member at any time by

giving written notice thereof to all of the other Members at least 10 days prior to the effective

date of such resignation. A Managing Member may be removed as a Managing Member at any

time by Majority Consent (excluding for such purpose any Company Interests held by the

Managing Member or its Affiliates), and shall automatically be removed (without any further

action of the Members} as a Managing Member upon the occurrence of an Event of Dissociation

(as defined in Section 12.02 hereo fl to such Managing Member. In the event of the resignation

or removal of a Managing Member at a time when he or she is the only Managing Member, the

remaining Members shall elect one or more Members by Majority Consent to replace such

Maciaguig Melilbei•. T11e MemUers may elect a Managing Merliber at any tine Uy Majority

Consent. Notwithstanding the above, at all times while Bella Vista Partnership or any of its

Affiliates is a Member of the Company, Stuart L. Fred (as the representative of Bella Vista

Partnership) shall be one of the Managing Members (or in the event of his death or disability,

John L. Gilbert shall serve in such capacity) and at all times while either Neal Baker or Tom

Morgan is a Member, Neal Baker shall be one of the Managing Members (or in the event of his

death or disability, Tom Morgan shall serve in such capacity).

The Managing Members shall be responsible for preparing a budget For the Project, which

budget is attached hereto as Exhibit B (the "Budget"). The Managing Members shall track the

Project's performance against the Budget and shall distribute to the Members monthly financial
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~i reports of the Project's performance in relation to the Budget. The Managing Members shall
also be responsible for all sales and marketing efforts regarding the Project.

6.02 Powers of Mana - gin~L Members. Subject to the limitations set forth in this

Agreement, the Managing Members shall have full, exclusive and complete discretion in the
management and control of the Company and shall make all decisions affecting its business and

affairs. By way of illustration, but not in limitation of the foregoing, the Managing Members
shall have the power and authority, on behalf of the Company:

(a) To execute all a~eements and other documents necessary to implement
the purposes of the Company, and to take such actions as may be necessary to consummate the

transactions contemplated thereby;

(b) To collect and enforce the collection of all rentals, leases and other monies

due the Company,

(c) To hire, supervise and terminate on behalf of the Company all independent

contractors and employees, including attorneys, accountants and other professionals, but all such

independent contractors and employees shall be independent contractors and employees of the

Company and not of the Members;

(d) To incur obligations in the ordinary course of business;

(e) To draw, make, accept, endorse, sign and deliver any notes, drafts or other

negotiable instruments or commercial paper;

(fl To purchase liability and other insurance to protect the Company's
property and business;

(g) To hold and own any Company real ancUor personal properties in the name

of the Company,

(h) To establish, maintain and draw upon checking, savings and othez
accounts in the name of the Company in such bank or banks as the Members may from time to

time select;

(i) To compromise any claim or liability due to the Company;

(j) To execute, acknowledge, verify and file any notifications, applications,

statements and other filings that the Managing Members consider necessary or desirable to be

filed with any state or federal securities administrator or commission;

(k) To make any tax elections to be made by the Company;

(1) To invest funds of the Company;
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(m) To execute, acknowledge, verify and deliver any and all instruments that

the Managing Members consider necessary or desirable to effectuate any of the foregoing;

(n) To do any or all of the foregoing, discretionary or otherwise, through

agents selected by the Managing Members and compensated or uncompensated by the Company;

and

(o) To do any or all of the foregoing upon such other terms and conditions as

the Managing Members, in their sole discretion, determine to be necessary, desirable or

appropriate.

6.03 Limitations on Authority. Section 6.02 notwithstanding, the following actions

shall not be taken on behalf of the Company without Majority Consent of the Members:

(a) the purchase of any real property, the sale, assignment, transfer, exchange

or other disposition of any real property owned by the Company;

indebtedness;
(b) borrowing money on behalf of the Company or refinancing any Company

(c) granting a security interest in, or otherwise encumbering or conveying as

security, all or any of the assets of the Company;

(d) making, executing or delivering on behalf of the Company an assignment

for the benefit of creditors;

any obligation;
(e) obligating the Company as a surety, guarantor or accommodation party to

(fl lending Company funds;

(g) taking any legal action other than in the ordinary course of business, or the

confession of any judgment on behalf of the Company or the filing of consent ox acquiescence to

any petition for banlcn~.ptcy, reorganization or arrangement pursuant to federal bankruptcy laws

ox any similar federal or state laws;

(h) other than as set forth in Section 6.04, entering into any arrangement with

a Member or an Affiliate of a Member for the performance of services or the purchase of goods

or property or the leasing of the same;

(i} deviating from the Budget in a net annount greater than fifty thousand and

no/100 dollars ($50,000).

(j) adopting capital, operating and other budgets, and establishing the

Company's working capital reserve;
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~~ (k) any sale of assets of the Company having a value in excess of

$ ,other than in the ordinary course of the Company's business;

(1) approving any loan or other arrangement by which the Company will

borrow funds for working capita]; and

(m) approving any bank, savings and loan or other financial institution into

which the funds of the Company will be deposited, as well as any investments to be made by the

Company.

Notwithstanding the above, twelve (12) months from the time that the Project receives a

Certificate of Occupancy from the City of Charleston, a Majority Consent of the Company may

elect either to sell the Project or to convert the Project froze a for sale horizontal property regime

to apartments for lease.

6.04 Related Party Transactions.

(a) The Company sha11 enter into the Development Agreement attached

hereto as Exhibit C.

(b) Nothing contained in this Agreement shall be deemed to restrict in any

way the rights of any Manager, Member or any director, officer, shareholder or Affiliate of any

Manager or Member, to engage in, or to conduct any other activity or trade or business,

independently or with others, including, without limitation, the ownership, operation and

management, of other real estate ventures, whether or not any such activity, trade or business is

adverse to, competes with or is complementary with, the business of the Company or the other

Member, and neither the Company nor any other Member shall have any rights in or to any such

trade or business or activity ox the income or profits derived therefrom. The Members: (i)

acknowledge that each of the Members, their Affiliates and other related Persons, and their

respective clients are currently involved in other real estate development and investment ventures

and activities in the immediate vicinity of the Property and may be involved in others in the

future; and (ii) agree that each of the Members and their Affiliates and other related Persons,

may engage for their own accounts and for the accounts of others in any such ventures and

activities (without regard to whether the interests of such ventures and activities conflict with

those of the Company). Neither the Company nor any Member shall have any right by virtue of

this Agreement or the existence of the Company in and to such aforementioned ventures or

activities or to the income or profits derived therefrom; and no Member, his Affiliates and other

related Persons, and their respective clients shall have any duty or obligation to make any reports

to the Member or the Company with respect to any such aforementioned ventures or activities.
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ARTICLE VTI
OBLIGATIONS AND RIGHTS OF MEMBERS

7.01 No Liability for Company Obli atg ions. No Member, including Managing

Members, shall be personally liable for any debts, obligations or liabilities of the Company

solely by reason of being a Member or Managing Member, except as provided by law.

7.02 Right to Distributions. No Member shall have any right to demand and receive

any property other than cash from the Company and, prior to the dissolution and liquidation of

the Company pursuant to Articles XII and XIII hereof, each Merriber's right to distribution of

cash shall be limited to the rights set forth in Article V hereof.

ARTICLE VIII
INDEMNIFICATION OF MEMBERS

8.01 Indemnification.

(a) No Member shall have any liability to the Company or to any Member for

any mistakes or errors in judgment oz for any act or omission reasonably believed by such

Member to be within the scope of the authority conferred upon him or her by this Agreement, but

will have liability only for acts or omissions involving his or her intentional misconduct or

knowing violation of law, or any transaction in wYuch he or she received a personal benefit in

violation or breach of this Agreement. The Company, to the extent of its assets, shall indemnify,

defend and hold each of the Members harmless from, against and in respect of any liabilities,

damages, losses, costs or expenses (including attorneys' and accountants' fees) incurred by them

as a result of any act or omission with respect to which the Members are protected under the

provisions of this Article VIII. The doing of any act or the failure to do any act by a Member,

the effect of which causes loss or damage to the Company, if done pursuant to advice of

independent legal counsel retained by the Company, will be conclusively presumed not to

constitute intentional misconduct or a knowing violation of law on the part of such Member,

unless such advice was induced by such Member's intentional misconduct or knowing violation

of law.

(b) Tt is currently contemplated the Company will obtain construction

financing from Southwest Bank of Texas, N.A. The Members agree to guarantee and provide

any other credit enhancements which maybe required by such financing. The principals of Bella

Vista Partnership being Stuaxt L. Fred and john L. Gilbert (the "Principals"), shall provide such

guarantee on behalf of Bella Vista Partnership . To the extent feasible, alt such guarantees or

other credit enhancements shall be provided each Member, and with respect to Bella Vista

Partnership, the Principals, in proportion to their Company Interests; otherwise the Members and

the Principals hereby agree that in the event that any Member or any Principal, is called upon to

fund in excess of their pro rata share (based upon Company Interests) of any amounts to be

funded under a guaranty, then, upon request of such funding party, the non funding party(ies)

shall promptly reimburse the party that funded the excess amount so that the amounts funded by
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~ each Member (or in the case of Bella Vista Partnership the Principals) constitutes their pro rata

share (based upon Company Interests) of the total amounts funded under such guaranty. The

Members and the Principals hereby promise to pay to each other any amounts payable pursuant

to this paragraph within ten (10) business days following written demand therefore accompanied

by an invoice itemizing the sums due. All sums payable hereunder shall bear interest on the

unpaid balance thereof from the date when due until paid at the interest rate specified in the

construction financing.

ARTICLE IX
COMPENSATION AND REIMBURSEMENT

9.01 Managing Member Compensation. The Managing Members shall only be entitled

to such compensation for their services to the Company as shall be determined by unanimous

agreement of the Members.

9.02 Reimbursennent. All costs and expenses incurred by a Member or Affiliate in

connection with the formation and organization of the Company shall be reimbursed or paid by

the Company. Other costs and expenses reasonably incurred by a Member on behalf of the

Company or otherwise in connection with the Company's business shall be reimbursed or paid

by the Company.

ARTICLE X
ACCOUNTING, BOOKS AND RECORDS

10.01 Accounting Method. The Company shall maintain its books and records on such

basis of accounting, as the Managing Members shall determine.

10.02 Books and Records. The Managing Members shall keep, or cause to be kept, at

Company expense, full, complete and accurate books of account and other records showing the

assets, liabilities, costs, expenditures, receipts and such other matters. Such books and records

shall be the property of the Company, shall be kept in accordance with sound accounting

principles and procedures consistently applied and shall be open to the reasonable inspection and

examination by the Members and their duly authorized representatives. Such books of account

shall be maintained at the principal office of the Company, or at such other place as the Members

may determine by Majority Consent.

10.03 Financial Statements. As soon as practicable after the end of each Fiscal Year of

the Company (but in no event later than the 90th day of the immediately following Fiscal Year),

the Managing Members shall cause to be prepared and delivered to each Member unaudited

financial statements of the Company for such Fiscal Year.

10.04 Tax Returns. The Managing Members shall cause the Company's tax returns and

other governmental returns and reports to be prepared and timely filed. The Managing Members

shall deliver copies of Schedule K-1 of Form 1065 (or a comparable schedule) and other
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'; necessary tax information for each Fiscal Year to each Member as soon as practicable after the

end of each Fiscal Year, but in no event later than the 90th day of the immediately following

Fiscal Year.

10.05 Tax Matters Partner. John L. Gilbert is hereby designated the Tax Matters Partner

of the Company, as provided in Treasury Regulations pursuant to Code Section 6231. The

provisions on limitations of liability of the Members and indemnification set forth in Section

8.01 hereof shall be fully applicable to the Tax Matters Partner in his capacity as such. The Tax

Matters Partner may resign at any time by giving written notice to the Company and each of the

other Members. The Tax Matters Partner may be removed from such position by Majority

Consent. Upon the resignation or removal of the Tax Matters Partner, a new Tax Matters Partner

shall be elected by Majority Consent. The Tax Matters Partner shall take such action as may be

necessary to cause to the extent possible each other Member to become a "notice partner" within

the meaning of Section 6223 of the Code. The Tax Matters Partner shall promptly inform each

other Member of all significant matters that may come to its attention in its capacity as Tax

Matters Partner by giving notice thereof on or before the fifth Business Day after becoming

aware thereof and, within that time, shall forward to each other Member copies of all significant

written communications it may receive in that capacity. The Tax Matters Partner shall not make

any election on behalf of the Company or enter into any extension of the period of limitations for

making assessments on behalf of the Members without first obtaining the consent of all

Members. The Tax Matters Partner shall not bind any Member to a settlement agreement without

obtaining the consent of such Member. Any Member that enters into a settlement agreement

with respect to any Company item (within the meaning of Code Section 6231(a)(3)) shall notify

the other Members of such settlement agreement and its terms within 10 days from the date of

the settlement. EacYz Member shall reflect on his or her individual income tax return all items of

income, gain, loss, deduction, or credit relating to the Company, its property, or its business in a

manner that is consistent with the treatment of such items on the Company returns:

ARTICLE XI
TRANSFER AND ASSIGNMENT OF INTERESTS

11.01 General Prohibition. Except as provided in Section 11.02, no Member may

assign, convey, sell, transfer, liquidate, encumber, or in any way alienate (collectively, a

"Transfer"), all or any part of his or her Company Interest without the prior consent of all

Members. If a Member's Interest is Transferred pursuant to the terms of this Agreement, the

transferee shall, upon compliance with the provisions of Section 11.03, succeed to the transferred

Interest of the transferor Member and all rights, duties and obligations under this Agreement and

the Act with respect to such transferred Interest. Any attempted Transfer of all or any portion of

a Member's Interest without the necessary consent, or as otherwise permitted hereunder, shall be

null and void and shall have no effect whatsoever.

1 1.02 Permitted Transfers. A Member may at any time, without the consent of any

other Member, Transfer all or any part of his or her Interest to one or more of its, his or her

Family Members or to another Member (a "Permitted Conveyance"); provided, that following

any such Permitted Conveyance such transferee and such conveyed Interest shall continue to he
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\l subject to the transfer restrictions set forth in this Article XI, and provided further, a transferee

Family Member who is not already a Member shall not become a substituted Member until the
provisions of Section 11.03 have been complied with.

1 1.03 Conditions of Transfer and Assignment. No transferee of the Interest of a

Member shall become a substituted Member until all the Members consent in writing thereto and

the following conditions have been satisfied:

(a) the transferor Member, his legal representative or authorized agent must

have executed a written instrument of transfer of such Interest in form and substance satisfactory
to the Managing Members;

(b) the transferee must have executed a written agreement, in form and

substance satisfactory to the Managing Members, to assume all of the duties and obligations of
the transferor Member under this Agreement and to be bound by and subject to all of the terms
and conditions of this Agreement;

(c) the transferor Member, his legal representative or authorized agent, and

the transferee must have executed a written agreement, in form and substance satisfactory to the

Managing Members, to indemnify and hold the Company and the Members hannless from and

against any loss or liability arising out of the transfer;

(d) the transferee must have executed. such documents and instruments as the
Managing Members may deem necessary to effect the admission of the transferee as a Member;

and

(e) unless waived by the Managing Members, the transferee or the transferor

must have paid the expenses incurred by the Company in connection with the admission of the

transferee to the Company.

A permitted transferee who does not become a substituted Member shall be an assignee of the

transferor and shall be entitled to receive only that portion of the distributions and allocations to

which his transferor would otherwise be entitled with respect to the Transferred Interest; such

transferee shall not be entitled to vote on any question regarding the Company; and the

'Transferred Interest shall not be considered to be outstanding for voting purposes; provided,

however, if the Transfer is to a Family Member of the transferor and the transferor owns an

Interest after the Transfer, then the Transferred Interest shall be considered to be owned by the

transferor for voting purposes until the transferee becomes a substituted Member.

1 1.04 Additional Members. With the consent of all the Members, one or more Persons

may be admitted as additional Members by issuance by the Company of Interests on such terms

and conditions as all of the other Members agree upon.

11.05 Withdrawal. No Member may withdraw from the Company as a Member prior to

the date specified in the Articles of Organization for dissolution of the Company.
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ARTICLE XII
DISSOLUTION

12.01 Events of Dissolution.

(a) The Company shall be dissolved upon the first to occur of any of the
following events:

(i) the expiration of the term of the Company as defined in Section
2.04 hereof; oz

(ii) the written consent of all the Members; or

(iii) upon the written request of any Member in the event of the sale of

all or substantially all of the Company's assets.

(b) If the business of the Company is continued after the occurrence of an
Event of Dissociation pursuant to this Section any successor-in-interest of the Member to whom
the Event of Dissociation occurred shall become an assignee of such Member but shall not be
admitted as a substituted Member except in accordance with Section 11.03 hereof.

(c) Except as expressly permitted in this Agreement, a Member shall not
voluntarily resign or take any other voluntary action that directly causes an Event of Dissociation
under the Act. Except as otherwise expressly provided herein, a Resigning Member shall not be
entitled to participate in the management or affairs of the Company or to vote on any questions
regarding the Company, and his or her Interest shall not be considered to be outstanding for
voting purposes. Damages for breach of this Section shall be monetary damages only {and not
specific performance), and such damages may be offset against distributions by the Company to
which the Withdrawing Member would otherwise be entitled.

ARTICLE XIII
DISTRIBUTION UPON DISSOLUTION

13.01 Liquidation. Upon dissolution of the Company for any reason, the Company shall

promptly commence to wind-up its affairs. A reasonable period of time shall be allowed for the

orderly termination of the Company's business, the discharge of its liabilities and the distribution

or liquidation of its remaining assets so as to enable the Company to minimize the nozmal losses

attendant to the liquidation process. A full accounting of the assets and liabilities of the

Company as of the date of dissolution shall be taken and a written statement thereof will be

furnished to each Member within sixty (60} days after such date. Such accounting and statement

shall be prepared under the direction of the Managing Members or, if there are no Managing

Members or if such liquidation is the result of the disassociation of the Managing Member or the

breach of any provision of this Agreement by a Managing Member, by a liquidating trustee
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\, selected by Majority Consent. The Company's property and assets andlor the proceeds from the

liquidation thereof shall be applied in the following order of priority:

(a) Payment of the debts and liabilities of the Company, in the order of

priority provided by law (excluding any loans by Members or their Affiliates), and payment of

the expenses of liquidation;

(b) Payment of all loans made by Members or their Affiliates to the Company,

plus any accrued but unpaid interest thereon; provided, that in the event the Company's funds are

insufficient to fully satisfy all such loans, then all loans made by Members or their Affiliates

shall be repaid on a pro rata basis;

(c) Setting up of such reserves as the Managing Members or liquidating

trustee deem reasonably necessary for any contingent or unforeseen liabilities or obligations of

the Company or any obligation or liability not then due and payable; provided, any balance of

such reserve, at the expiration of such period as the Managing Members or liquidating trustee

shall deem advisable, shall be distributed in the manner herein provided; and

(d) Distribution to the Members, on a pro rata basis, of the positive balances

of their Capital Accounts, adjusted to the date of disixibution to take into account the allocations

resulting from all aspects of the Liquidation.

13.42 Distributions in Kind. Any non-cash asset to be distributed in kind (as a

liquidating distribution or otherwise) to one or more Members shall first be valued at its fair

market value to determine the gain or toss that would have resulted if such asset was sold for

such value, and such gain or loss shall then be allocated among the Members pursuant to Article

N hereof. The Managing Members or liquidating trustee, as the case may be, shall deternune

the fair market value of such asset.

13.03 No Action for Dissolution. The Members acknowledge that irreparable damage

would be done to the goodwill and reputation of the Company if any Member should bring an

action in court to dissolve the Company. This Agreement has been drawn carefully to provide

fair treatment of all parties and equitable payments in liquidation of the Interests of all Merxibers.

Accordingly, each Member hereby waives and renounces his right to initiate legal action to seek

dissolution, or to seek the appointment of a receiver or trustee to liquidate the Company.
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1 13.04 No Further Claim. Upon dissolution, each Member shall look solely to the assets

of the Company for the return of his or her investment, and if the Company property remaining

after payment or discharge of the debts and liabilities of the Company, including debts and

liabilities owed to one or more of the Members, is insufficient to return the aggregate capital

contributions of each Member, such Members shall have no recourse against any other Member.

ARTICLE XIV
MISCELLANEOUS

14.01 Amendments. This Agreement may be amended only by a written instrument

signed by all of the Members.

14.02 Additional Documents. At any time artd from time to time after the date of this

Agreement, upon the reasonable request of a Member, the other Members sha11 do and perform,

or cause to be done and performed, all such additional acts and deeds, and shall execute,

acknowledge and deliver, or cause to be executed, acknowledged and delivered, all such

additional instruments and documents, as are reasonably required to best effectuate the purposes

and intent of this Agreement.

14.03 Notices. Any notices or other communications required or permitted by this

Agreement shall be in writing and shall be deemed to have been duly given and delivered when

delivered in person, when sent via electronic mail ("email") to the recipient at its respective

email address set forth in Exhibit A, when sent via overnight courier to the recipient at its

respective address set forth in E~chibit A, or when mailed postage prepaid, by certified or

registered mail with return receipt requested, to the recipient at its respective address set forth in

Exhibit A. The Company and any Member may change his, her or its physical address or email

address by giving notice to the Company and the other Members in accordance with this Section

14.03.

14.04 Applicable Law. This Agreement shall be governed by, construed under, and

enforced and interpreted in accordance with the laws of the State of South Carolina.

14.05 Entire Agreement. This Agreement constitutes the entire agreement between the

parties and supersedes any prior understanding or agreement among them respecting the subject

matter hereof. There are no representations, arrangements, understandings or agreements, oral or

written, among the parties hereto relating to the subject matter of this Agreement, except those

fully expressed herein. No waiver of any provision hereof shall be valid or binding on the parties

hereto, unless such waiver is in writing and signed by or on behalf of the parties hereto, and no

waiver on one occasion shall be deemed to be a waiver of the same or any other provision hereof

in the future.

14.06 Severability. If any term or provision of this Agreement is held illegal, invalid

or unenforceable, such illegality, invalidity or unenforceability shall not affect the legality,

validity or enforceability of the remainder of this Agreement.
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14.07 Successors. Subject to the provisions hereof imposing limitations and conditions

upon the transfer, sale or other disposition of Company Interests, of the provisions hereof shall

inure to the benefit of and be binding upon the successors, legal representatives and assigns of

the parties hereto.

14.08 Counterparts. This Agreement may be executed in counterparts, each of which

shall for all puzposes be deemed an original, and all of such counterparts will together constitute

one and the same agreement.

14.09 Headings. Section and other headings contained in this Agreement are for

reference purposes only and are in no way intended to define, interpret, describe or limit the

scope, extent or intent of this Agreement or any provision hereof.

14.10 Compan,~perty. The title to all real or personal property (or interests therein)
now or hereafter acquired by the Company shall be held by and vested in the Company, and not
by or in any Member, individually.

14.11 Meetings of Mennbers; Voting. On any matter described in this Agreement with
respect to which any Member is entitled to grant (or deny) his or her consent or cast 1us or her
vote, such Member may accomplish the same by attending any meeting convened for the
Members entitled to vote on the matter or he or she may grant to any person a proxy to vote for
him or her at such meeting or he or she may grant (or deny) his or her consent in writing. Any
Member may waive notice of a meeting, in writing, before, at or after the meeting. The
attendance of a Member at a meeting of the Members shall constitute a waiver of notice of such

meeting, except where a Member attends a meeting for the express purpose of objecting to the
transaction of any business because the meeting is not properly called or convened. Members
may participate in a meeting of the Members by means of conference telephone or similar
communications equipment through which all persons participating in the meeting can
communicate with each other at all times, and such participation in a meeting shall constitute

presence in person at such meeting. The Managing Members may in their discretion convene a
meeting for any purpose, and the Managing Members shall call a meeting of the Members upon
the written request of Members owning at least 51 % of the Interests owned by all Members.
Written notice of each meeting of the Members shall be given not less than five (5) days prior to
the meeting. Any action required or permitted to be taken at a meeting of Members may be

taken without a meeting if the action is evidenced by one or more written consents describing the
action taken, signed by the necessary Members entitled to vote and required to approve such

action. If action is taken pursuant to the preceding sentence by less than all of the Members
entitled to vote thereon, the Managing Members shall give all Members who did not participate
in taking the action written notice of such action.

14.12 Gender and Number. Where the context requires, the use of a pronoun of one
gender is to be deemed to include a pronoun of the appropriate gender or the neuter, and singular
words are to be deemed to include the plural and vice versa.

14.13 Securities Representations. Each Member hereby represents and warrants to, and

agrees with, the other Members and the Company, as follows:

I

~~

EXHIBIT A

REC 0485



~~
(a) That he or she is acquiring his or her Company Interest with the intent of

holding the same for investment for his or her own account~and without the intent or a view to
participating directly or indirectly in, or for resale in connection with, any distribution of such
Interest within the meaning of the Securities Act of 1933, as amended (the "Federal Act"), or any
applicable state securities laws or regulations.

(b) That he or she acknowledges and agrees that the Company Interests are
being issued and sold in reliance upon the exemptions from registration set forth in Section 4(2)
of the Federal Act and Section 35-1-20 of the South Carolina Uniform Securities Act and that
they cannot and will not be offered for sale, pledged, hypothecated, sold oz transferred except in
compliance with the terms and conditions of this Agreement and in a transaction which is either
exempt from registration under such acts or pursuant to an effective registration statement under
such acts.

14.14 Mediation and Arbitration.

(a) Mediation. All of the Members expressly agree that they shall seek
mediation as their preferred method of handling claims, disputes or other matters in question that
may arise between them. The mediation process may be initiated by the Company or any
Member at such times as the parties have been unable to reach a mutually agreed upon resolution
to a problem within a reasonable period of time, and at such time as it appears that such a
resolution is not likely to be attainable.

(b) Arbitration. Any issues that remain unresolved following such mediation
shall be submitted to binding arbitration pursuant to the Uniform Arbitration Act (S. C. Code
Section 15-48-10 et. seq.) and, to the extent that the Act xnay be supplemented by agreement, the
arbitration rules of the National Lawyers Association Alternative Dispute Resolution Service or a
comparable nationally recognized dispute resolution body that is agreed upon by the parties,
shall apply. Arbitration shall take place in Charleston County, South Carolina. Each of the
parties shall use all reasonable efforts to insure that any arbitration proceeding is completed with
in sixty (60) days following notice of a request for arbiixation hereunder.
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~l iN WITNESS WHEREOF, the parties hereto have executed this Agreement on March

_, 2005, effective as of March , 2005.

WITNESSES: MEMBERS:

Neal I. Baker

Thomas H. Morgan

Edwin S. Pearlstine, Jr.

BE:
a T~

John L.
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03/04/2005 14:59 13056728055 STAR ISLAND PAGE 28/30

Il̀ ~ W~~'NESS WHEREOF, the parties k~~reto have executed tkus Agreement an March

~, 2Q05, effective as oFMarch , 2005.

WITNESSES: ►i u~: ~ ;

Neal I. Baker

ut~
T̀~iamas H. Morgan

Edwz~a S. ~'eaz~stin~, Jr.

A,S TO SEC~'~QZV $.02(B):

BELLA VTSTA ~AF~TNERSHIF,
a Texas general partnership

By:
John L. Gilbert
Mauagutg ~'az~kaer

Stuart L. Fred

John L. Gilbert
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EXHIBIT A
MEMBER NAMES, ADDRESSES FOR NOTICE CONTRIBUTIONS

AND COMPt~NY INTERESTS

Member

Neal I. Baker
P.O. Box 1870
Charleston, SC 29402

Bella Vista Partnership
8980 Lakes at 610 Drive
Suite 200
Houston, Texas 77054

Thomas H. Morgan
Morgan Energy Company
1999 Broadway, Suite 2450
Denver, CO 80202

Edwin S. Pearlstine, Jr.
Pearlstine Properties, LLC
5900 Core Road, Suite 5300
North Charleston, SC 29406

[Adjust these numbers]

Initial Capital Company
ConCribution Interest

$334,801.85 26.67%

$334,801.86 26.67%

$334,792.29 26.66%

$251,099.00 20.00%
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EXHIBIT B 
[BUDGET] 
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BELLA VISTA

DEVELOPMENT BUDGET

COST ITEM BUDGET

Land $4,325,000

Hard Costs - GC contract $25,000,000

Architects $450,000

Engineers $250,000

Fees (Tap/Impact/Permit) $300,000

Title Policy $60,000

Clubhouse &Model Furnish $247,000

Building Signage $60,000

Brochures &Marketing $350,000

AECC $35,000

Appraisal $15,000

Southwest Bank Loan Fee $243,789

Soft Cost Contingency $350,000

Lega(/Accounting $195,000

Developer Fee $750,000

Developer Overhead $304,000

Interim Property Operations $300,000

Interest Reserve $1,865,271

Tota I $35,100, 000

chdf01_.XLS 3/4/20058:03 AM
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~ , c~A~so~
~h~4~ -STAUBES

LLC

November 16, 2011

G. F. Qiminich
gdiminiah~u clawsanendrtaubes.com

LL.M. in Taxation
Certifred SpecialietinTaxztion Law

Certified Specialist in EsEate Planning &Probate Law

SC Certified Circuit Caurt Mediator

File No.: 2011-0182 cs

Henry E. Grimball, Esquire
Womble Carlyle Sandridge &Rice, PLLC
5 Exchange Street
Charleston, SC 29401

RE: 150 Bee Street, LLC/Thomas H. Morgan's Demand to Commence an Action

Pursuant to South Carolina Ann. Section 33-44-1101.

Dear Henry:

As Chris Staubes mentioned earlier, Thomas H. Morgan is prepared to file a civil action

against John L. Gilbert, Stuart L. Fred, Bella Vista Partnership, a Texas Partnership, Bomasada

Group, Inc., a Texas Corporation, Bomasada Investment Group II, LLC, a Texas Limited Liability

Company and Lauralis Management, Inc., a Texas Corporation.

Pursuant to South Carolina Code Ann. Section 33-44-1101, Thomas H. Morgan makes a

demand on Stuart L. Fred, as Co-Manager of 150 Bee Street, LLC, to consent to and commence

an action on behalf of 150 Bee Street, LLC against various parties. These parties shall include, but

not be limited to, John L. Gilbert, Stuart L. Fred, Bella Vista Partnership, a Texas Partnership,

Bomasada Group, Inc., a Texas Corporation, Bomasada Investment Group II, LLC, a Texas

Limited Liability Company, and Lauralis Management, Inc., a Texas Corporation forvarious causes

of action against these parties, including, but not limited to, Arbitration, Breach of Fiduciary Duty,

Civil Conspiracy, Conversion, Breach of Contract, Declaratory Judgment, Accounting, UnfairTrade

Practices Act violations, Dissolution, and any other relevant or applicable causes of action.

Unless Stuart L. Fred shall consent to this action by Friday, November 25, 2011, it shall

be deemed that Stuart L. Fred shall have refused to commence the action under South Carolina

Code Ann. Section 33-44-1101, and Mr. Thomas H. Morgan shall therefore be entitled to bring a

derivative action on behalf of 150 Bee Street, LLC against the aforementioned parties.
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With every best wish, we remain 

Sincerely yours, 

CLAWSON ae 

AIS 
G.P. Diminich 

cc: Thomas Morgan 
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Henry E. Grimball, Esquire
Womble Carlyle Sandridge &Rice, PLLC
5 Exchange Street
Charleston, SC 29401

RE: 150 Bee Street, LLC/Thomas H. Morgan's Second Demand to Commence an

Action Pursuant to South Carolina Ann. Section 33-44-1101.

Dear Henry:

In light of the failure of Thomas H. Morgan's repeated attempts to settle this matter

amicably and our letter dated November 16, 2011, which has received no response, I wanted to

reiterate Mr. Morgan's demand. As Chris Staubes mentioned earlier, Thomas H. Morgan is

prepared to file a civil action against John L. Gilbert, Stuart L. Fred, Bella Vista Partnership, a

Texas Partnership, Bomasada Group, Inc., a Texas Corporation, Bomasada Investment Group II,

LLC, a Texas Limited Liability Company and Lauralis Management, Inc., a Texas Corporation.

Pursuant to South Carolina Code Ann. Section 33-44-1101, Thomas H. Morgan makes a

second demand on Stuart L. Fred, as Co-Manager of 150 Bee Street, LLC, to consent to and

commence an action on behalf of 150 Bee Street, LLC against various parties, and to put the action

to a vote of all the Members. These parties shall include, but not be limited to, John L. Gilbert,

Stuart L. Fred, Bella Vista Partnership, a Texas Partnership, Bomasada Group, Inc., a Texas

Corporation, Bomasada Investment Group II, LLC, a Texas Limited Liability Company, and Lauralis

Management, Inc., a Texas Corporation for various causes of action against these parties,

including, but not limited to, Arbitration, Breach of Fiduciary Duty, Civil Conspiracy, Conversion,

Breach of Contract, Declaratory Judgment, Accounting, Unfair Trade Practices Act violations,

Dissolution, and any other relevant or applicable causes of action.

Unless Stuart L. Fred shall consent and put this aforementioned action to a vote of all the

Members by Friday, December 2, 2011, it shall be deemed that Stuart L. Fred shall have refused

to commence this action on behalf of 150 Bee Street, LLC under South Carolina Code Ann. Section

33-44-1101, and Mr. Thomas H. Morgan shall therefore be entitled to bring a derivative action on

behalf of 150 Bee Street, LLC against the aforementioned parties.
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With every best wish, we remain

Sincerely yours,

CLAWSON & S~AUBE , LLC
~ a
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G.P. Diminich

cc: Thomas Morgan
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