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STATE OF SOUTH CAROLINA  ) 
      )
                                                             ) 
COUNTY OF ORANGEBURG  ) 
      ) 
Bayan Aleksey                           ) 
   Applicant,  )
                                                             ) 
  vs.    )
                                                          ) 
State of South Carolina,    )
                                                             ) 
   Respondent.   ) 
____________________________________) 

 
IN THE COURT OF COMMON PLEAS 

 
 

Case No. 2015-CP-38-764 
 
 
 

 
MEMORANDUM IN SUPPORT OF 

MOTION TO ALTER OR AMEND JUDGMENT 

  Pursuant to the agreement between the parties, capital post-conviction relief (“PCR”) 

Applicant Bayan Aleksey submits the following Memorandum in support of his Motion to Alter 

or Amend Judgment filed on August 1, 2022. Applicant moves pursuant to Rule 59(e), SCRCP for 

this Court to withdraw and replace the Order Denying Relief (“Order”) because the signing judge 

lacked jurisdiction, the Order was improperly drafted by counsel for the State, and the Order 

contains numerous factual and legal errors in its consideration of Applicant’s claim that he is a 

person with intellectual disability whose execution is barred pursuant to Atkins v. Virginia, 356 

U.S. 304 (2002).   

I. JUDGE DICKSON LACKED JURISDICTION TO SIGN THE ORDER DENYING RELIEF. 

Judge Edgar Dickson did not have jurisdiction to sign the Order due to his retirement on 

June 30, 2022.1 See S.C. Code § 14-5-110 (establishing that “[t]erms of office for all circuit court 

 
1 Judge Dickson’s term in Seat 1 of the First Judicial Circuit started on July 1, 2016 and ended on 
June 30, 2022, and the seat was filled by the Honorable Heath Taylor. South Carolina Judicial 
Selection Committee, Term Chart Post 2.2.22 Election, available at 
https://www.scstatehouse.gov/JudicialMeritPage/TermsofJudgesandJudicialInformation.php. 
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judges . . . shall commence as of July first of the year in which they are elected). Though the Order 

signed by Judge Dickson is dated June 30, 2022, communications between the Chambers and the 

parties indicate the Order was not actually signed until July 1, 2022, at the earliest. The Order was 

not filed in the Clerk’s Office until July 7, 2022. Relevant email communications are attached as 

Exhibit 1 and reveal the following chain of events:  

• On June 30, 2022, at 1:23 p.m., Judge Dickson’s law clerk, Jessica Thompson, sent an 

email stating that, after consideration of the evidence presented at the evidentiary hearing, 

the Court denied Applicant’s intellectual disability claim. Judge Dickson asked counsel 

for the State, Melody Brown, to “prepare a Proposed Order and provide it to opposing 

counsel for their comments.” Ms. Thompson noted Judge Dickson’s retirement on the 

same day, stating: “As you may be aware, Judge Dickson’s final day on the bench is today, 

so, unfortunately, if the Order is submitted later than 5pm, we will have to contact court 

administration to see how it would be possible for him to sign the Order.” Ex. 1, p. 1.  

• At 4:21 p.m. on June 30, Ms. Brown emailed Judge Dickson and Applicant’s counsel with 

a proposed order and noted “[a] copy is being provided to opposing counsel with this email 

so that everyone may review at one time. I will be reviewing again for typographical 

errors.”2 Ex. 1, p. 3. 

• At 5:09 p.m. on June 30, Ms. Brown emailed Judge Dickson’s law clerk with a few 

typographical errors noted in the proposed order. Ex. 1, p. 4. 

• The following day, on July 1, 2022, Ms. Thompson emailed Ms. Brown asking if  

“the third sentence of the ‘Pending Federal Habeas Corpus Proceedings’ section [was] cut 

off early or am I simply misreading something?” Ex. 1, p. 6.  

 
2 The Proposed Order submitted by Ms. Brown on June 30, 2022 is attached as Exhibit 2.  
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• Later on the morning of July 1, 2022, Ms. Brown sent an email responding to Ms. 

Thompson’s question and clarifying that the sentence was incomplete. Ms. Brown sent 

another email minutes later noting another error in footnote six and explaining that the 

errors were due to the State “working very quickly yesterday afternoon to provide the 

proposed language.” Ex. 1, pp. 7, 9.  

• Also on July 1, 2022, undersigned counsel for Applicant emailed to “object to the State 

drafting the order—especially in such a short time frame— . . . [and] to the order making 

findings beyond those indicated by the judge’s email yesterday.” Ex. 1, p. 11.  

• Ms. Brown responded to Applicant’s objections to the proposed order on July 5, 2022. In 

her response, she noted that once a proposed order is signed, the parties should review the 

order and file a Rule 59(e), SCRCP motion if necessary. Ex. 1., p. 12 (citing Fishburne v. 

State, 427 S.C. 505, 516, 832 S.E.2d 584, 589–90 (2019)). Ms. Brown raised the question 

of how to handle any motions arising from an order:  

To ensure the ability for the parties to participate in the full review process 
as outlined above, I would respectfully request that the Court please advise 
as to the possibility of Rule 59 motion(s) if necessary. If I understood the 
prior emails correctly, it may be that Judge Dickson’s retirement will 
prompt the need for special permission from our Supreme Court to allow 
this matter to be retained to completion, or that other arrangements may be 
made. I would very much appreciate an email that would confirm how to 
proceed if the motion(s) become necessary. 

 Ex. 1, p. 12.  

• Ms. Thompson responded to Ms. Brown’s email on July 6, 2022. At that time, she signed 

her email as Law Clerk to The Honorable Judge Heath P. Taylor. She stated: “I do not 

believe Judge Dickson can retain jurisdiction through the case’s completion since he is 

now retired.” Ex. 1, p. 13. At that time, Ms. Thompson provided no indication that the 

Order had been signed by Judge Dickson.  
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• On July 22, 2022, Ms. Brown sent an email to undersigned counsel, indicating she 

determined the Order had been filed and stating: “Yesterday, we checked the public index 

which shows the attached order as filed. . . . As of this writing, I have not received any 

such document from the clerk. However since the order has been entered, I thought it best 

to let you know.”3 Ex. 1, p. 14.  

• The Order is stamped:  

FILED FOR RECORD 
WINNIFA B. CLARK 
 
2022 JUL -7 AM 9:47 
 
CLERK OF COURT 
ORANGEBURG, SC 

Order, at 1.  

• The Order was signed by Judge Dickson in Orangeburg, South Carolina and was dated by 

hand on June 30, 2022. Order at 14. 

• The Order signed and filed corrected the errors noted by Ms. Brown after 5 p.m. on June 

30, 2022 and by Ms. Thompson on July 1, 2022. See Order at 5, 6, 8, 12, 13, (correcting 

the errors noted in Ex. 1, pp. 4, 6, 7).  

Because the proposed order was not submitted until 4:21 p.m. on June 30, 2022, and errors 

noted after 5 p.m. on June 30 and on July 1, 2022 were corrected before the judge signed the Order, 

it appears the earliest the Order could have been signed was July 1, 2022, after Judge Dickson’s 

term ended. Accordingly, he did not have jurisdiction to sign the Order, and it is a nullity. Cf. 

Bunkum v. Manor Properties, 321 S.C. 95, 99, 467 S.E.2d 758, 761 (1996) (finding that judgments 

 
3 Undersigned counsel did not have any notification from the judge, his clerk, or the Clerk of Court 
that the Order had been signed and filed until they received notice from Ms. Brown on July 22, 
2022.  
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entered by a court lacking in subject matter jurisdiction “void,” “a nullity, and its judgment has no 

effect”) (citing DeWitt v. S.C. Dept. of Highways & Public Transp., 274 S.C. 184, 262 S.E.2d 28 

(1980)).  

The Order should, therefore, be withdrawn to allow for assignment of a new judge with 

jurisdiction to adjudicate and issue a ruling on Applicant’s claim. See Ness v. Eckerd Corp., 350 

S.C. 399, 404, 566 S.E.2d 193, 196 (Ct. App. 2002) (vacating an order by the initial circuit court 

judge following loss of subject matter jurisdiction and finding another circuit judge should 

consider post-trial motion following the initial judge’s recusal); SunTrust Morg v. Gobbi, No. 

2006-UP-243, 2006 WL 7286028 (S.C. Ct. App. May 16, 2006) (finding Judge Cottingham 

properly withdrew a prior order from Judge Baxley who was no longer assigned to that judicial 

circuit). The Rules of Civil Procedure specifically address such an occasion and provide: “If at any 

time after a trial or hearing has been commenced, but before the final order or judgment has been 

issued, the judge is unable to proceed, a successor judge shall be assigned.” Rule 63, SCRCP. The 

rule allows for the successor judge to recall any witnesses, and, upon “certifying familiarity with 

the record,” the successor judge can complete the proceedings—in this case issue an order 

addressing Applicant’s intellectual disability claim. Id.  

II. THE COURT IMPROPERLY ADOPTED A PROPOSED ORDER DRAFTED BY COUNSEL FOR 
THE STATE WITH SCARCELY ANY TIME FOR REVIEW BY APPLICANT’S COUNSEL OR THE 
COURT.  

Even if Judge Dickson signed the Order when he still had jurisdiction to do so—before his 

term ended on June 30—the signing of an order drafted by the State in less than four hours with 

limited time for judicial review was improper. The adoption of the State’s order with negligible 

changes in such a short period of time was an abdication of Judge Dickson’s duty to make his own 

findings of fact and conclusions of law.  
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The Legislature and the Supreme Court of South Carolina have recognized the general 

impropriety of a capital PCR judge adopting an order drafted by the State. The PCR statute requires 

a capital PCR judge to “in writing . . . make specific findings of fact and state expressly the judge’s 

conclusions of law relating to each issue.” See S.C. Code § 17-27-160(D); see also S.C. Code § 

17-27-80 (governing post-conviction relief cases generally) (“The court shall make specific 

findings of fact, and state expressly its conclusions of law, relating to each issue presented”). The 

Supreme Court has repeatedly expressed concerns with PCR courts issuing orders “that do not 

comply with section 17-27-80 and Rule 52(a), [SCRCP],” requiring that “the court shall find the 

facts specially and state separately its conclusions of law thereon.” See, e.g., Fishburne, 427 S.C. 

at 515, 832 S.E.2d at 589; Simmons v. State, 416 S.C. 584, 592–93, 788 S.E.2d 220, 225 (2016). 

Especially given the seriousness of a death penalty case, the Court “strongly encourage[s]” judges 

presiding in capital cases to “draft their own findings of fact and conclusions of law.” Hall v. 

Catoe, 360 S.C. 353, 365, 601 S.E.2d 335, 341 (2004); see also Woodson v. North Carolina, 428 

U.S. 280, 303–04, 305 (1976) (“Because of that qualitative difference [between a death sentence 

and any other term of imprisonment], there is a corresponding difference in the need for reliability 

in the determination that death is the appropriate punishment in a specific case.”). 

The adoption of a State-drafted pleading as the Court’s Order is especially prejudicial given 

the Supreme Court of the United States’ increasingly restrictive rulings regarding the scope of 

federal habeas review. See, e.g., Shinn v. Ramirez, 142 S. Ct. 1718, 1732 (2022) (emphasizing the 

requirement that claims first be raised in state court and that a federal habeas court’s “review is 

highly circumscribed”). As the Court recently reiterated, “the federal court may review the claim 

based solely on the state-court record,” id. (citing Cullen v. Pinholster, 563 U.S. 170, 180 (2011)), 

and must “review[] the specific reasons [for denial] given by the state court and defer[] to those 
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reasons if they are reasonable.” Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). Given the 

deference the Court mandates be given state court decisions, letting the State (the Office of the 

Attorney General) draft the order means the State also in most cases forecloses any possibility of 

federal court intervention. Thus, at present, for most state court prisoners, state PCR is the last 

opportunity for meaningful post-conviction review and because of that the process needs to be, 

and appear to be, fair. Relying on an order written by an adversarial party does not actually provide 

the required adjudication of the merits of a prisoner’s claim by the state court. See 28 U.S.C. § 

2254(d).  

Here, the process followed by Judge Dickson was especially problematic because he asked 

the State to draft the order less than four hours before he was scheduled to retire. The State quickly 

drafted the order and submitted it less than forty minutes before Judge Dickson’s retirement. See 

Ex. 1, pp. 1, 3. That did not allow Judge Dickson to “spen[d] an adequate amount of time reviewing 

the order before adopting it” to ensure the factual findings and legal conclusions in the Order were 

in accordance with his own findings of fact and conclusions of law. See Hall, 360 S.C. at 365, 601 

S.E.2d at 341 (finding that the record demonstrated that a PCR judge who had two days to review 

and adopt a proposed order spent an adequate amount of time reviewing it, though the issue of a 

State drafted order was determined to be waived by the PCR applicant).  

The timeframe also denied opposing counsel the opportunity to review the proposed order 

as the Supreme Court of South Carolina has required in non-capital cases where the prevailing 

party is asked to draft a proposed order. See Fishburne, 427 S.C. at 516, 832 S.E.2d at 589 

(requiring that “[w]hen counsel for either side prepares the proposed order . . . [a] copy of the 

proposed order should be transmitted to opposing counsel,” and “[o]pposing counsel should 

promptly review the proposed order and alert preparing counsel and the PCR court as to any 
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deficiencies in the proposed order.”). The thirty-nine minutes between transmission of the 

proposed order and Judge Dickson’s retirement was simply not enough time for the judge or 

opposing counsel to adequately review the Order.  

This abbreviated process for drafting and adoption of the proposed order led to the adoption 

of “an insufficient PCR order” in two ways: (1) the Order contains factual findings and legal 

conclusions related to an affidavit presented at the PCR hearing from Marjorie Hammock that were 

not included in Judge Dickson’s email requesting the State draft a proposed order; and (2) the 

Order makes only conclusory findings related to Applicant’s intellectual disability, failing to 

include specific findings of fact or legal conclusions on each of the three prongs of an intellectual 

disability determination required by Atkins. See Fishburne, 427 S.C. at 512, 516, 832 S.E.2d at 

587, 589 (“Over the years, we have issued numerous opinions addressing a PCR court’s failure to 

make adequate findings of fact and conclusions of law regarding duly raised issues.”); see also 

Order, Lindsey v. State, No. 2012-206087 (S.C. Sept. 30, 2014) (vacating a PCR Order of 

Dismissal “[i]n light of the Court’s concern with the frequency and severity of the drafting errors 

. . . and this Court’s admonishments to PCR judges in Pruitt v. State, 310 S.C. 254, 423 S.E.2d 

127 (1992), and Hall v. Catoe, [supra]” and remanding “to the circuit court for issuance of an 

amended order the complies with Pruitt and Hall, and with S.C. Code Ann. § 17-27-80 (2003)). 

These insufficiencies further render the Order inadequate to serve as an adjudication on the merits 

for federal habeas review. See 28 U.S.C. § 2254(d). This Court should, therefore, withdraw the 

insufficient Order, hold any necessary hearings, and issue a reasoned order with the Court’s own 

findings of fact and conclusions of law. See Rule 63, SCRCP; S.C. Code § 17-27-160(D).  
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III. THE ORDER CONTAINS LEGALLY AND FACTUALLY ERRONEOUS FINDINGS CONCERNING 
THE AFFIDAVIT OF MARJORIE HAMMOCK.  

Although the email requesting the State draft a proposed order did not include any 

instructions from the court related to an affidavit from Marjorie Hammock, the Order submitted 

by the State and signed by Judge Dickson ruled the affidavit was inadmissible. This finding is 

inconsistent with how the issue was addressed at the PCR hearing and the law specifically allowing 

presentation of evidence through affidavits in PCR hearings.  

Prior to the PCR hearing, Applicant filed a Notice of Intent to Rely on Affidavits in lieu of 

live testimony, including affidavits from Dr. David Price (a forensic psychologist who 

administered an IQ test to Applicant), Marjorie Hammock (a social worker who evaluated 

Applicant’s adaptive functioning by interviewing witnesses and reviewing records), Vera Aleksey 

(Applicant’s mother), Lester David Rosengard (Applicant’s childhood counselor), and Allison 

Franz (a law student who conducted a reading level analysis of Applicant’s writing). In that notice, 

Applicant recounted the legal framework allowing the Court to receive proof by affidavit:  

This procedure is authorized pursuant to S.C. Code § 17-27-80, which provides 
that, in a hearing on an application for post-conviction relief, “[a]ll rules and 
statutes applicable in civil proceedings are available to the parties. The court may 
receive proof by affidavits, depositions, oral testimony or other evidence and may 
order the applicant brought before it for hearing.” The South Carolina Supreme 
Court has endorsed this process. See Simpson v. Moore, 367 S.C. 587, 607–08, 627 
S.E.2d 701, 712 (2006) (rejecting the State’s argument that it was error for the PCR 
court to consider over forty depositions and twenty-two affidavits in lieu of live 
testimony), abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810 
S.E.2d 836 (2018); Beckett v. State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (1982).  
Accordingly, courts across the state have received affidavits in lieu of testimony in 
numerous capital post-conviction cases. See, e.g., Stephen C. Stanko v. State, 08-
CP-22-01446 (Georgetown County); Louis Michael Winkler, Jr. v. State, 11-CP-
26-03907 (Horry County); Kevin Mercer v. State, 09-CP-32-5465 (Lexington 
County); Kenneth Simmons v. State, 05-CP-18-1368 (Dorchester County); Herman 
Lee Hughes v. Michael Moore, 98-CP-09-101 (Calhoun County); Joseph M. L. 
Gardner v. Michael Moore, 98-CP-18-453 (Dorchester County); Keith L. Simpson 
v. Michael Moore, 97-CP-42-1911 (Spartanburg County). 
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Notice of Intent to Rely on Affidavits, at ¶2 (Mar. 22, 2022). Applicant further noted that by relying 

on these affidavits and providing them to the State in advance of the hearing, “the State will have 

a better opportunity to consider their statements and make informed decisions about whether to 

cross-examine those witnesses than if the witnesses were called for direct examination at the 

evidentiary hearing.” Id. at ¶3. Applicant also specifically acknowledged that: “Of course, 

applicant acknowledges that the Attorney General has the prerogative to call any or all witnesses 

who have provided affidavits or other documentary evidence for purposes of cross-examination. 

Whether to do so is completely within the Attorney General’s discretion.” Id. at ¶5.  

 At the beginning of the PCR hearing, the State only objected to admission of the Hammock 

affidavit, and Judge Dickson took the issue under advisement. During the hearing, he heard 

testimony from Dr. Alicia Hall, a forensic psychologist at the South Carolina Department of 

Disabilities and Special Needs who conducted a Court ordered evaluation of Applicant for 

intellectual disability. Dr. Hall acknowledged that she received the Hammock affidavit with 

information about Applicant’s functioning but not until after she had completed her own 

evaluation. Dr. Hall acknowledged that she could have changed her opinion after issuing her report 

based on this new information, but she declined to do so.  

 At the conclusion of the hearing, Judge Dickson addressed the issue again. He did not rule 

the affidavit was inadmissible. Instead, he allowed the record to remain open for the State to 

attempt to contact Hammock or to obtain their own expert who could respond to the information 

contained in the affidavit. There is no indication in the record that the State took advantage of these 

opportunities. Instead, the State filed an Additional Response to Applicant’s Offer to Rely on 

Affidavits. The State then drafted a proposed order simply finding the affidavit inadmissible, as 
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opposed to confronting the information it contained by calling Hammock for cross examination or 

presenting its own expert.  

 The Order errs in ruling the Hammock affidavit is inadmissible. Judge Dickson properly 

allowed the State the opportunity to call Hammock for cross examination or to rebut the 

information contained in her affidavit. The State’s failure to do so does not render the affidavit 

inadmissible. Under these circumstances the affidavit was admissible and there was no prejudice 

to the State. See Simpson, 367 S.C. at 607, 627 S.E.2d at 608–09 (finding no prejudice to the State 

where “the court gave the State the opportunity to submit additional testimony and affidavits 

countering the evidence presented by” the PCR applicant). 

 Further, the Order makes erroneous factual findings related to the affidavit by 

misrepresenting the record from the PCR hearing. For example, the Order incorrectly concludes 

that Hammock was unavailable for the State to cross examine. Order at 11. At the hearing, 

Applicant indicated that Hammock had not responded to a phone call and an email before the 

hearing, and because the law permits an Applicant to present proof by way of affidavit, he decided 

to admit her affidavit at the hearing. This was not a concession that Hammock was unavailable. 

There is nothing in the record to indicate that the State even tried to contact Hammock despite 

being given additional time to do so, much less that it subpoenaed her to appear at a hearing or 

noticed her for a deposition. See Rule 804, SCRE (defining the situations in which a declarant is 

considered “unavailable”).  

 Similarly, the Order erroneously concludes that “Applicant’s conduct at the hearing” 

abandoned his intent to rely on affidavits. Order at 12. Essentially, the Order finds that Applicant 

presenting live testimony from two witnesses who also provided affidavits in the case waived his 

ability to rely on affidavits from another witness. The law makes no such provision, and Applicant 
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clearly demonstrated his intention to rely on affidavits, including Hammock’s, by submitting a 

formal written notice of intent to do so in advance of the hearing and making no waiver of his 

intent to do so at the hearing. These erroneous legal and factual findings should be corrected by 

this Court in an amended Order.  

IV. THE ORDER FAILS TO ADEQUATELY ADDRESS AND ADJUDICATE, AND ULTIMATELY 
REACHES AN ERRONEOUS CONCLUSION REGARDING, APPLICANT’S CLAIM THAT HE IS 
A PERSON WITH INTELLECTUAL DISABILITY.  

Following the rejection of the Hammock affidavit, the Order fails to address any of the 

other evidence Applicant presented at the PCR hearing and, in doing so, fails to make adequate 

factual findings or legal conclusions. The Eighth Amendment’s prohibition against cruel and 

unusual punishment bars “the execution of persons with intellectual disability.”4 Hall v. Florida, 

572 U.S. 701, 704 (2014); Atkins v. Virginia, 536 U.S. 304 (2002). South Carolina has defined 

intellectual disability as “significantly subaverage general intellectual functioning existing 

concurrently with deficits in adaptive behavior and manifested during the developmental period.” 

S.C. Code Ann. § 16-3-20(c)(b)(10) (2018). This definition comports with the medical 

community’s generally accepted definition of intellectual disability identifying three required 

diagnostic criteria: (1) significantly subaverage intellectual functioning; (2) deficits in adaptive 

functioning; and (3) onset of these deficits during the developmental period.  Hall, 572 U.S. at 

710; Atkins, 536 U.S. at 308, n. 3; State v. Blackwell, 420 S.C. 127, 139 801 S.E.2d 713 (2017); 

Franklin v. Maynard, 356 S.C. 276, 588 S.E.2d 604 (2003). Accordingly, a ruling on whether a 

capital defendant (or in this case, a capital PCR Applicant) is a person with intellectual disability 

 
4 The Court previously referred to “intellectual disability” as “mental retardation.” In Hall, the 
Court instructed that the term “intellectual disability” replaces and has the same meaning as 
“mental retardation.”  Hall, 572 U.S. at 704 (citing Rosa’s Law, 124 Stat. 2643). 
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requires consideration of evidence presented on all three diagnostic criteria and factual findings 

and legal conclusion on each of the three prongs.  

 At the hearing, Applicant presented evidence on all three prongs,5 yet the Order includes 

only a conclusory finding crediting the testimony of Dr. Hall and one conclusory paragraph on the 

question intellectual disability. That paragraph reads:  

[A]fter careful consideration of the evidence presented at the hearing in connection 
with the requirements for a finding of intellectual disability, the court finds there 
was simply not enough evidence presented to indicate that Applicant satisfied all 
three diagnostic criteria required to render someone intellectually disabled as 
required under Franklin. This Court finds Applicant failed to show “significantly 
subaverage general intellectual functioning existing concurrently with deficits in 
adaptive behavior and manifested during the developmental period” as required 
under our case law. Blackwell, 420 S.C. at 139, 801 S.E.1d at 719. For that reason, 
the Court hereby DENIES Applicant’s intellectual disability claim. 

Order at 13. 

 This conclusory and blanket rejection of Applicant’s claim is insufficient. It fails to address 

that Applicant presented evidence on all three prongs of intellectual disability and how that 

evidence undermined Dr. Hall’s conclusions. Further, the Order does not explain why the evidence 

presented failed to satisfy the three prongs of the intellectual disability criteria, or even which of 

the three prongs were not met. This is simply insufficient for meaningful appellate or federal 

habeas review. See McCray v. State, 305 S.C. 329, 330, 408 S.E.2d 240, 241 (1991) (“The PCR 

court dismissed McCray’s allegations of ineffective assistance of counsel without making findings 

of fact on the specific allegations raised. . . . The PCR court’s conclusions regarding ineffective 

assistance are insufficient for appellate review and fail to meet the standard set forth in the statute 

 
5 Even discounting Hammock’s affidavit, Applicant presented evidence relevant to each of the 
three prongs, including Dr. David Price who testified he administered an IQ test with a score in 
the intellectual disability range, testimony from Pamela Leonard regarding the (in)validity of IQ 
scores in Applicant’s school records, records from Applicant’s developmental period (school, 
counseling, and work), and affidavits from Applicant’s mother and counselor discussing his 
adaptive functioning during the developmental period.  
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8/24/22, 12:39 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

https://mail.google.com/mail/u/1/?ik=da8b72b81a&view=pt&search=all&permmsgid=msg-f%3A1737081276530128416&simpl=msg-f%3A1737081276… 1/2

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Thu, Jun 30, 2022 at 1:23 PM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary
(Catherine C. Wilson)" <edicksonsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Counsel,

 

On March 24, 2022, the Court held a PCR evidentiary hearing on Applicant’s intellectual disability claim in which he
alleges his death sentence violates the Eighth and Fourteenth Amendments to the United States Constitution. The
definition
of “intellectual disability” requires three diagnostic criteria be found: (1) significantly subaverage intellectual
functioning; (2) deficits in adaptive functioning; and (3) onset of these deficits during the developmental period.

 

At the hearing, the Court heard testimony from Dr. Alicia Hall (qualified as an expert in forensic psychology and
intellectual disability assessment before and after developmental period), Dr. David Price (qualified as an expert in clinical
psychology & forensic neuropsychology), Pamela Leonard (who came on as a mitigation specialist in the limited role of
looking into Applicant’s intellectual disability), and Allison Franz (a clinic student from Cornell Law). Applicant himself
waived his appearance
and was not present at the hearing. Additionally, Applicant proffered the Affidavit of Marjorie
Hammock, which opined directly on adaptive functioning in the developmental period. Applicant did not call Ms.
Hammock as a witness at the hearing and in fact stated
that they were unable to get in contact with her prior to the
hearing. As a result, the State was unable to cross examine Ms. Hammock and objected to Applicant’s reliance on the
affidavit.

 

After careful consideration of the evidence presented at the hearing in connection with the requirements for a finding of
intellectual disability, the Court finds there was simply not enough evidence presented to indicate that Applicant
satisfied
all three diagnostic criteria required to render someone intellectually disabled. For that reason, the Court hereby DENIES
Applicant’s intellectual disability claim.

 

Ms. Brown, Judge Dickson asks that you prepare a Proposed Order and provide to opposing counsel for their comments.
As you may be aware, Judge Dickson’s final day on the bench is today, so, unfortunately, if the Order is submitted later
than 5 pm, we will have to contact court administration to see how it would be possible for him to sign the Order.

 

Thank you,

 

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson

P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187
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E: edicksonlc@sccourts.org

 

From: Melody Brown <MBrown@scag.gov> 

Sent: Monday, May 23, 2022 4:51 PM

To: Dickson, Edgar W. <edicksonj@sccourts.org>; Dickson, Edgar W. Law Clerk (Jessica Thompson)
<edicksonlc@sccourts.org>; Dickson, Edgar W. Secretary (Catherine C. Wilson) <edicksonsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@justice360sc.org>; brendan@justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

 

*** EXTERNAL EMAIL: This email originated from outside the organization.
Please exercise caution before
clicking any links or opening attachments. ***

[Quoted text hidden]
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that
is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received
this message in error, please contact the sender immediately and delete all copies of the
message and any attachments.
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Melody Brown <MBrown@scag.gov> Thu, Jun 30, 2022 at 4:21 PM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary (Catherine C. Wilson)" <edicksonsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms. Thompson:

 

Please accept this proposed order as requested.  A copy is being provided to opposing counsel with this
email so that everyone may review at one time.  I will
be reviewing again for typographical errors.  Thank
you.

[Quoted te t hidden]

Aleksey, 2015 PCR. Proposed Order Denying Relief (03029390).docx

34K
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Melody Brown <MBrown@scag.gov> Thu, Jun 30, 2022 at 5:09 PM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary (Catherine C. Wilson)" <edicksonsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms. Thompson:

 

We found a few typographical errors:

 

p. 6 at n. 2 – Case No. should be 1998-008987

p. 8  italicized “summary dismissal of Ground” should be “Grounds” (plural)

p. 12 at 5 lines from the bottom does have “Application’s expert” instead of “Applicant’s expert”

p. 13 (first few sentences)  “other jurisdictions that have recognized” should be substituted  grammar
correction

 

I apologize for these errors and hope that they have not detracted terribly from review. 

 

Please let me know if I may provide anything further. 

 

Sincerely,

Melody

 

 

MELODY J. BROWN, Senior Assistant Deputy Attorney General 

Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 |
mbrown@scag.gov

P.O. Box 11549 | Columbia, SC 29211

scag.gov
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This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in error please notify the
sender immediately
by reply email and then delete this message from your system  Please do not copy it or use it for any purposes, or disclose its
contents to any other person. This email, and attachments, are subject to FOIA requests. Thank you for your cooperation.

 

 

 

 

 

 

 

[Quoted te t hidden]
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Fri, Jul 1, 2022 at 10:36 AM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Ms. Brown,

 

Was the third sentence of the “Pending Federal Habeas Corpus Proceedings” section cut off early or am I simply
misreading something? I apologize if I am.

 

Thank you,

 

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson

P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: edicksonlc@sccourts.org

 

From: Melody Brown <MBrown@scag.gov> 

Sent: Thursday, June 30, 2022 5:10 PM

To: Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org>; Dickson, Edgar W.
<edicksonj@sccourts.org>; Dickson, Edgar W. Secretary (Catherine C. Wilson) <edicksonsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@justice360sc.org>; brendan@justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: RE: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any
links or opening attachments. ***

[Quoted text hidden]
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Melody Brown <MBrown@scag.gov> Fri, Jul 1, 2022 at 10:59 AM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Good morning:

 

You are correct to note that needs attention.  I think it should read just “filed a motion to stay” with
“pending” deleted - a drafting error imported from
the return.  Good catch.  I did not intend to submit any
further procedural fact for consideration. 

 

Melody

 

 

MELODY J. BROWN, Senior Assistant Deputy Attorney General 

Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 |
mbrown@scag.gov

P.O. Box 11549 | Columbia, SC 29211

scag.gov

 

 

This email, along with any attachments, is considered confidential and may be legally privileged  If you have received it in error please notify the
sender immediately
by reply email and then delete this message from your system. Please do not copy it or use it for any purposes, or disclose its
contents to any other person  This email, and attachments, are subject to FOIA requests  Thank you for your cooperation

 

 

 

[Quoted text hidden]
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8/24/22, 12:42 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Melody Brown <MBrown@scag.gov> Fri, Jul 1, 2022 at 11:18 AM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

May I respectfully add that there is an error in n. 6 on p. 7 – the note was to reference the motion for stay in
state court – it should read:  “Applicant’s
motion to stay was not specifically ruled upon; however, it was
rendered moot when the Supreme Court of South Carolina issued the decision in 2016.” 

 

I do apologize for these drafting errors – we were working very quickly yesterday afternoon to provide the
proposed language. 

[Quoted te t hidden]

Exhibit 1, Page 91082



8/24/22, 12:43 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

https://mail.google.com/mail/u/1/?ik=da8b72b81a&view=pt&search=all&permmsgid=msg-f%3A1737166089891232715&simpl=msg-f%3A1737166089… 1/1

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Fri, Jul 1, 2022 at 11:51 AM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>
Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Not a problem, thank you.

 

Thank you,

 

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson

P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: edicksonlc@sccourts.org

 

From: Melody Brown <MBrown@scag.gov> 

Sent: Friday, July 1, 2022 11:18 AM

To: Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org>; Dickson, Edgar W.
<edicksonj@sccourts.org>; Taylor, Heath P. Secretary (Catherine C. Wilson) <htaylorsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@justice360sc.org>; brendan@justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: RE: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any
links or opening attachments. ***

[Quoted te t hidden]
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Lindsey S. Vann <lindsey@justice360sc.org> Fri, Jul 1, 2022 at 4:06 PM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>
Cc: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms Thompson,

We received your email and the State's proposed order. On behalf of Mr. Aleksey, we object to the State drafting the order-especially
in such a short timeframe-as the Supreme Court of South Carolina does not approve of this practice and “strongly encourages” judges
presiding in capital cases to “draft their own findings of fact and conclusions of law.” Hall v. Catoe, 360 S.C. 353, 365, 601 S.E.2d
335, 341 (2004). We also object to the order making findings beyond those indicated by the judge's email yesterday. 

Thank you, and I hope you have a good holiday weekend. 

Best,
Lindsey S. Vann
Executive Director, Justice 360
900 Elmwood Avenue, Suite 200

Columbia, SC 29201  |  (803) 765-1044

[Quoted text hidden]
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Melody Brown <MBrown@scag.gov> Tue, Jul 5, 2022 at 11:24 AM
To: "Lindsey S. Vann" <lindsey@justice360sc.org>, "Dickson, Edgar W. Law Clerk (Jessica Thompson)"
<edicksonlc@sccourts.org>
Cc: "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)"
<htaylorsc@sccourts.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>, "elizabeth@franklinbestlaw.com"
<elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown <abennett@scag.gov>

Good morning:

 

In light of opposing counsel’s email, I would submit in contrast to Applicant’s reliance on
Hall v. Catoe, which, incidentally,
did not prohibit the practice, the more recent case of
Fishburne v. State:

 

The preparation and finalization of a PCR order is often a collaborative effort. We recognize the prevailing party often
prepares a proposed order for the PCR court. See Hall v. Catoe, 360 S.C. 353, 365, 601 S.E.2d 335, 341 (2004)
(“[I]t is
common practice for judges to ask a party to draft a proposed order for the sake of efficiency.”). When counsel for either
side prepares the proposed order, the order must include findings of fact and conclusions of law as to all issues raised by
an applicant. A copy of the proposed order should be transmitted to opposing counsel. Opposing counsel should promptly
review the proposed order and alert preparing counsel and the PCR court as to any deficiencies in the proposed order.
Because the PCR judge
will ultimately be signing the order, the PCR judge must carefully review the proposed order to
ensure it includes appropriate findings of fact and conclusions of law as to all issues raised. Once a proposed order is
finalized, signed by the PCR judge, filed,
and served upon the parties, the parties should thoroughly review the final order
to make sure all issues raised were adequately addressed as required by section 17-27-80 and Rule 52(a); if they were
not, a timely **590 Rule 59(e) motion should be filed,
requesting the PCR court to address the appropriate issues.


Fishburne v. State, 427 S.C. 505, 516, 832 S.E.2d 584, 589–90 (2019).

 

To ensure the ability for the parties to participate in the full review process as outlined above, I would respectfully request
that the Court please advise as to the possibility of Rule 59 motion(s) if necessary.  If I understood the prior
emails
correctly, it may be that Judge Dickson’s retirement will prompt the need for special permission from our Supreme Court
to allow this matter to be retained to completion, or that other arrangements may be made.  I would very much appreciate
an email
that would confirm how to proceed if the motion(s) become necessary. 

 

Thank you.

[Quoted text hidden]

Exhibit 1, Page 121085



8/24/22, 12:44 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

https://mail.google.com/mail/u/1/?ik=da8b72b81a&view=pt&search=all&permmsgid=msg-f%3A1737619456647851816&simpl=msg-f%3A1737619456… 1/1

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764


Taylor, Heath P. Law Clerk (Jessica Thompson) <htaylorlc@sccourts.org> Wed, Jul 6, 2022 at 11:57 AM
To: Melody Brown <MBrown@scag.gov>, "Lindsey S. Vann" <lindsey@justice360sc.org>
Cc: "Taylor, Heath P." <htaylorj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>,
"brendan@justice360sc.org" <brendan@justice360sc.org>, "elizabeth@franklinbestlaw.com"
<elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown <abennett@scag.gov>, "Goodstein, Diane
S. Law Clerk (Mark A. Hinds)" <DGoodsteinLC@sccourts.org>

Ms. Brown,

 

I do not believe Judge Dickson can retain jurisdiction through the case’s completion since he is now retired.
However, I’ve emailed Judge Goodstein’s law clerk to confirm whether she can request the Supreme
Court
reassign the case to Judge Taylor for any subsequent proceedings/motions that are filed in the case.
Hopefully this answers your question.

 

Thank you,

 

Jessica Thompson

Law Clerk

The Honorable Judge Heath P. Taylor

P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: htaylorlc@sccourts.org

[Quoted text hidden]
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Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - ORDER FILED


Melody Brown <MBrown@scag.gov> Fri, Jul 22, 2022 at 9:19 AM
To: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "elizabeth@franklinbestlaw.com"
<elizabeth@franklinbestlaw.com>, "brendan@justice360sc.org" <brendan@justice360sc.org>
Cc: Ed Salter <ESalter@scag.gov>

Dear Counsel:

 

Good morning.

 

Yesterday, we checked the public index which shows the attached order as filed.  We reached out to the
clerk’s office and requested a copy of the form showing service as
that did not appear in the scan.  We
checked here and we did not have a copy from clerk.  As of this writing, I have not received any such
document from the clerk.  However since the order has been entered, I thought it best to let you know. 

 

Sincerely,

Melody

 

 

MELODY J. BROWN, Senior Assistant Deputy Attorney General 

Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 |
mbrown@scag.gov

P.O. Box 11549 | Columbia, SC 29211

scag.gov

 

 

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in error please notify the
sender immediately by reply
email and then delete this message from your system  Please do not copy it or use it for any purposes, or disclose its
contents to any other person. This email, and attachments, are subject to FOIA requests. Thank you for your cooperation.
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Order (Denying Rellief) on MR.Filed 07-07-2022. (03052455xD2C78).PDF
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Proposed Order 
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STATE OF SOUTH CAROLINA )   
     ) IN THE COURT OF COMMON PLEAS 
COUNTY OF ORANGEBURG ) 
 
       
BAYAN ALEKSEY, #5059  )     C/A No.  2015-CP-38 -764 
     )           (Capital Case) 
   Applicant, )   
vs.                                                       )                            ORDER  
     )           (DENYING RELIEF)  
STATE OF SOUTH CAROLINA,  )           
     ) 
   Respondent. ) 
______________________________) 
 
 This is a capital post-conviction relief (PCR) action filed on June 11, 2015. The State 

moved to dismiss the action as untimely and improperly successive with its return filed August 10, 

2015, amended April 26, 2021, as this is Applicant’s second PCR action.  (See C/A 2001-CP-38-

628, order denying relief filed February 5, 2010).  At a motions hearing held on May 6, 2021, the 

undersigned heard argument on the State’s motion to dismiss.  The application presented various 

claims within ten grounds, Grounds (A) through (J).  The parties confirmed to the Court at the 

May 6, 2021 hearing that they were in agreement that Grounds (B) through (J) are procedurally 

barred as untimely and successive without exception.  The Court will grant the State’s motions as 

to these grounds.  The remaining ground, Ground (A), is based on an allegation of intellectual 

disability and exemption for the death penalty.  The Court convened a hearing on this one ground 

on March 24, 2022.  After careful consideration of the evidence presented at the hearing in 

connection with the requirements for a finding of intellectual disability, the Court finds there was 

simply not enough evidence presented to indicate that Applicant satisfied all three diagnostic 

criteria required to render someone intellectually disabled. For that reason, the Court hereby 

DENIES Applicant’s intellectual disability claim.  Consequently, this Court dismisses the 

application in its entirety.   

1090



2 
 

THE CRIME 

 The Supreme Court of South Carolina provided this general summary of the murder and 

the investigation and certain key evidence:  

On New Year’s Eve 1997, Sergeant Franklin Lingard of the South Carolina 
Highway Patrol stopped a white Ford Mustang with a Delaware license plate for 
speeding on Interstate 95. Sergeant Lingard approached the driver’s side of the 
Mustang and was shot to death by a gun fired from inside the car on the driver’s 
side. Officer Lin Shirer, a narcotics officer with the Calhoun County Sheriff's 
Office, accompanied Sergeant Lingard on patrol that night. Officer Shirer 
witnessed the shooting, but was unable to see inside the car to identify the shooter 
because of its dark tinted windows. 
 
A multi-car chase ensued. An officer stopped the Mustang long enough for 
Gloryvee Perez Blackwell (Blackwell) and her two children to exit from the 
passenger side of the vehicle. While Blackwell and the children were exiting the 
car, appellant held a gun to his head and threatened to kill himself if the officers 
came any closer to him. Appellant sped away and was eventually stopped again 
when an officer deliberately collided his vehicle with the Mustang. 
 
Appellant was pulled unconscious from the car, treated at the scene by EMS, then 
taken to the hospital, and from there to the Orangeburg/Calhoun Regional 
Detention Center on New Year’s Day. A background check on appellant revealed 
an extensive record of arrests for fraud-related activities, outstanding warrants, and 
numerous aliases. In addition, both the Mustang and its license tag were stolen. 
 
On January 2nd, appellant gave two statements to officers from the State Law 
Enforcement Division (SLED). In the first, he claimed Blackwell was driving and 
shot Sergeant Lingard, after which they stopped and changed seats. In the second, 
appellant confessed to the shooting. 
 

State v. Aleksey, 343 S.C. 20, 25, 538 S.E.2d 248, 250–51 (2000).   

PROCEDURAL HISTORY 

Trial 

 Applicant was arrested on January 1, 1998.  He was indicted for murder at the January 

1998 term of the Court of General Sessions for Orangeburg County (98-GS-38-0244). The court 

appointed Thomas R.  Sims, Esq., and I.  McDuffie Stone, III, Esq., to represent Applicant on the 

charge.  On August 24, 1998, the matter was called to trial before the Honorable Edward B.  
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Cottingham.  The matter was prosecuted by Walter M.  Bailey, Jr., Solicitor of the First Judicial 

Circuit.  On August 29, 1998, the jury entered a unanimous verdict of guilty for the crime of 

murder.  ROA.  p. 1804.1  The sentencing phase began on August 31, 1998.  ROA.  p. 1856.  At 

the conclusion of evidence, argument, and instruction, the jury began deliberations on September 

1, 1998.  After two (2) hours and ten (10) minutes of deliberation, on September 1, 1998, the jury 

found the existence of the statutory aggravating circumstance and recommended a sentence of 

death.  ROA.  p.  2171-72.  After denying counsel’s motion for a new trial and sentencing, Judge 

Cottingham sentenced Applicant to death.  ROA.  p.  2179-82.  

     Direct Appeal 

 Robert M.  Dudek, Esq., of the South Carolina Office of Appellate Defense, represented 

Applicant on appeal, and raised the following issues, as set out by the Supreme Court in its opinion: 

I.  Did the trial court's instruction that the jury had “one single objective and 
 that is to seek the truth” violate appellant's due process rights by shifting the 
 burden of proof to appellant and diluting the reasonable doubt standard of 
 proof? 
 
II.  Did the trial court err by refusing to suppress appellant's confession and by 
 impermissibly delegating a portion of his Miranda duties to the jury? 
 
III.  Did the trial court err in refusing to allow appellant to cross-examine 
 Blackwell concerning dismissed indictments on narcotics charges? 
 
IV.  Did the trial court err by refusing to redact from appellant's statement 
 references to a contract on his life? 
 

Aleksey, 343 S.C. at 25–26, 538 S.E.2d at 251.   

 On November 13, 2000, the Court entered its opinion affirming the conviction and sentence 

after these levels of review: (1) affirming for lack of prejudicial trial error; (2) affirming after 

finding that the “death sentence was not the result of passion, prejudice, or other arbitrary factors,” 

 
1  “ROA” refers to the record on appeal from Aleksey’s direct appeal.  
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(3) affirming after finding the evidence supports the jury’s finding of the aggravating 

circumstance,” and, finally, (4) affirming after proportionality review concluding, “the death 

sentence is not excessive or disproportionate to the penalty imposed in similar cases, where, as 

here, the single aggravating circumstance was death of a police officer.”  Id., at 36, 538 S.E.2d at 

256.  Rehearing was denied on December 6, 2000.  Id., at 20, 538 S.E.2d at 248.  

 Applicant then sought certiorari to the Supreme Court of the United States raising his jury 

instruction issue following as presented in Issue I of the direct appeal. On May 14, 2001, the 

Supreme Court denied the petition.  Aleksey v. South Carolina, 532 U.S. 1027 (2001).  Applicant 

then obtained a stay to pursue post-conviction relief.   

The First Application for Post-conviction relief 
(2001-CP-38-628) 

 
Applicant filed an application for post-conviction relief on May 31, 2001.  The matter was 

assigned to the Honorable Diane S. Goodstein.  James Brown, Esq., of Beaufort and David Tarr, 

Esq., of Columbia – both meeting the heightened statutory requirements for appointment, see S.C. 

Code S.C. Code § 17-27-160 (B) – were appointed to represent Applicant in the action.  Applicant 

would amend his application on September 20, 2002, and again on January 31, 2005.  An 

evidentiary hearing was held in two parts, November 12 through November 15, 2002, and July 7 

through July 10, 2003.  After briefing, and the filing of the third (and amended) application, Judge 

Goodstein issued an Order denying relief on February 4, 2010.  Applicant filed a motion to alter 

or amend, and a hearing on the motion was held on May 4, 2010. Judge Goodstein denied the 

motion by order entered September 2, 2010.  Applicant appealed the denial of post-conviction 

relief.  
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First PCR Action Appeal 

 Mr. Dudek, appointed appellate counsel from the direct appeal, and current counsel, 

Elizabeth Franklin-Best, then also of the South Carolina Office of Appellate Defense, represented 

Applicant in the appeal.  Appellate counsel filed a petition for writ of certiorari in the Supreme 

Court of South Carolina on June 11, 2011, presenting nine (9) issues from the PCR action.  

Respondent, State of South Carolina, made its return to the petition on November 16, 2011.  On 

May 23, 2014, the South Carolina Supreme Court denied the Petition.  Aleksey v. State of South 

Carolina, Appellate Case No. 2010-173586 (S.C.S.Ct.  May 22, 2014 Order denying petition for 

certiorari). Applicant filed a timely petition for rehearing on June 5, 2014 that the Court denied on 

June 26, 2014.  The Court issued the remittitur on June 26, 2014.   

 As he did after his direct appeal, Applicant sought further review by filing a petition for 

a writ of certiorari in the Supreme Court of the United States on December 1, 2014. Counsel raised 

three ineffective assistance claims (related to conflict, prison adaptability evidence, and a 

challenge to his confession).  On February 23, 2015, the Supreme Court denied the petition.  

Aleksey v. South Carolina, 574 U.S. 1162 (2015).  Applicant then turned to the federal courts, 

obtained a stay of execution, and filed a federal habeas corpus petition.  

Pending Federal Habeas Corpus Proceedings 
(5:14-03016-JMC-KDW) 

 
 The District Court appointed Teresa Norris and Elizabeth Franklin-Best as counsel on July 

28, 2014, and entered the appropriate stays to allow the action to be filed and considered.   On June 

9, 2015, counsel filed a habeas petition in the district Court. On the same date, Applicant filed a 

motion to stay pending.  Applicant had raised the claims he would also raise in this action, and 

advised the federal court these claims were not raised and considered in his state court proceedings 

“due to inadequate assistance of post-conviction counsel” but he would be “simultaneously filing 
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a second application for state post-conviction relief” with these allegations of error.  (Return 

Attachment 10, Federal Habeas Corpus Petition, ECF No. 75 at 9, 13-14, 20, 22, 25, 26-27, 28, 

29, 36, 44).  Over objection, the United States Magistrate assigned to the case granted a stay on 

August 19, 2015, concluding that based on the filings she could “[]not definitively say that 

[Applicant’s] pending PCR application is not subject to review.”  (C/A  5:14-03016-JMC-KDW,  

ECF No. 83 at 4).   She also directed that “a joint status report” shall be filed “every six months,” 

(C/A 5:14-03016-JMC-KDW, ECF No. 83 at 4), which the parties continue to do.    

Relevant Procedural History for this Action  

 Applicant filed his application on June 11, 2015. This is Applicant’s second PCR action 

challenging his 1998 capital trial and sentencing. The trial judge imposed a sentence of death on 

September 1, 1998 for Applicant’s 1997 murder of a police officer, Sgt. Franklin Lingard of the 

South Carolina Highway Patrol.  Applicant filed his first PCR application on May 31, 2001. That 

action was denied on February 4, 2010, with certiorari review denied on May 23, 2014.  He is 

currently in federal court on a petition for writ of habeas corpus.  The District Court has stayed 

that action, at Applicant’s request, for Applicant to return to this Court and pursue another PCR 

action.   

 On August 10, 2015, Respondent, State of South Carolina, made its initial return and 

moved to dismissed the action as improperly successive and untimely.  Judge Early, then appointed 

to hear this capital action,2 allowed argument on the State’s motion to dismiss on September 9, 

2015, along with argument on Applicant’s motion to stay the proceedings until resolution of 

 
2  Supreme Court of South Carolina Order dated July 1, 2015 (Toal, C.J.) (filed in Appellate 
Case No.  1198-008987). 
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Robertson v. State,3 and the State’s motion for an intellectual disability evaluation by a neutral 

court examiner. At the conclusion of that hearing, Judge Early took all motions under advisement.  

 By Order filed June 7, 2017, Judge Early ordered an intellectual disability evaluation “by 

neutral court examiners of the South Carolina Department of Disabilities and Special Needs,” 

(SCDDSN), and that the report be provided to the Court with copies to each of the parties upon 

completion of the evaluation and opinion. Applicant, through counsel, was to provide “all pertinent 

materials to SCDDSN which Applicant finds necessary to a complete and fair evaluation” by the 

neutral examiner.4 (Scheduling Order dated June 14, 2018).  

 On April 1, 2019, SCDDSN filed its report which concluded:  “Based on the totality of the 

data, it is the opinion of this examiner that Mr. Bayan Aleksey does not meet the diagnostic criteria 

for intellectual disability as defined in the South Carolina Code of Laws.” (Diagnostic Evaluation, 

SCDDSN evaluator Dr. Alicia V. Hall, Ph.D., Licensed Clinical Psychologist, p. 17).   

 In light of the notice of Judge Early’s retirement, this Court was assigned the matter on 

February 20, 2019,5 with the State’s motion to dismiss still pending.6 

  

 
3  418 S.C. 505, 516, 795 S.E.2d 29, 34 (2016) (holding “Martinez [v. Ryan, 566 U.S. 1 
(2012)] does not afford [a capital PCR applicant] a right to file a successive PCR application by 
merely alleging ineffective assistance of prior PCR counsel”).   
 
4  Aleksey did not oppose the evaluation in general, but opposed the motion as premature 
when the State’s motion to dismiss was still pending, and Aleksey’s motion to stay until Robertson 
v. State was decided.  (See Response to Motion for an Evaluation for Mental 
Retardation/Intellectual Disability, filed September 10, 2015).   
 
5  Supreme Court of South Carolina Order dated February 20, 2019 (Beatty, C.J.) (appointing 
the Honorable Edgar W. Dickson in light of Judge Early’s “upcoming retirement”).  
 
6  That motion was not specifically ruled upon, however, is was rendered moot when the 
Supreme Court of South Carolina issued the decision in 2016.   

1096



8 
 

FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

Summary Dismissal of Ground (B) through (J) 

 Based on the parties’ agreement and the relevant records from the prior proceedings as 

submitted by the State with its return, this Court finds and concludes that Grounds (B) through (J) 

are untimely and improperly successive without exception.  The Court grants the motion to dismiss 

as to those grounds. See S.C. Code Ann. § 17-27-70(c) (“The court may grant a motion by either 

party for summary disposition of the application when it appears from the pleadings, depositions 

and admissions and agreements of fact, together with any affidavits submitted, that there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”).  

 The following findings of fact as supported by agreement and the uncontested record, along 

with the Court’s conclusions of law, follow:  

Statute of Limitations 
 

 S.C. Code § 17-27-45(A) provides a PCR action “must be filed within one year after the 

entry of a judgment of conviction or within one year after the sending of the remittitur to the lower 

court from an appeal or the filing of the final decision upon an appeal, whichever is later.” This 

Court agrees with the parties that Applicant did not file a timely action.  Applicant’s direct appeal 

concluded at the denial of his petition to the Supreme Court of the United States on May 14, 2001.  

Applicant had until May 14, 2002 to file an application with these allegations.  He did not file the 

current application until June 11, 2015. This is over thirteen (13) years after the expiration of the 

one-year time limit for filing.  Grounds (B) through (J) are barred by Section 17-27-45 (A).7 

 
7  Aleksey does not claim the exceptions of Section 17-27-45 (B) or (C) of the statute. 
However, the Court notes the basis for Grounds (B) through (J) do not depend on previously 
unavailable court decisions affecting a substantive standard or establishing a new right since the 
time of trial or the prior PCR, and would have been apparent from the trial and/or appellate records 
as discussed in the following section. Thus, the exceptions would not be applicable.  
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Successive Applications Bar 

 S.C. Code § 17-27-90 provides “[a]ll grounds for relief available to an applicant … must 

be raised in his original, supplemental or amended application.”  Allegations not raised, or raised 

but not “finally adjudicated,” are barred and “may not be the basis for a subsequent application, 

unless the court finds a ground for relief asserted which for sufficient reason was not asserted or 

was inadequately raised in the original, supplemental or amended application.”  S.C. Code § 17-

27-90.  “In order to be entitled to a successive PCR application, the applicant must establish that 

the grounds raised in the subsequent application could not have been raised in the previous 

application.” Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 338 (2008) (emphasis added).   

 The relevant records of the prior proceedings are before the Court for review, and those 

records show that Applicant’s Grounds (B) through (J) are not only untimely as set out above, but 

also improperly successive.  Further, the record supports these claims were, in fact, all available 

during the prior PCR proceeding. Consequently, Grounds (B) through (J) are barred as improperly 

successive and without exception.      

Dismissal of the Remaining Ground (A) 

 “ ‘Intellectual disability’ means significantly subaverage general intellectual functioning 

existing concurrently with deficits in adaptive behavior and manifested during the developmental 

period.”  S.C. Code Ann. § 44-20-30 (12); S.C. Code Ann. § 16-3-20 (“ ‘Mental retardation’ means 

significantly subaverage general intellectual functioning existing concurrently with deficits in 

adaptive behavior and manifested during the developmental period.”). 8  It is this definition that 

 
8  Though term “mental retardation” remains in a portion of our statute, the currently accepted 
term for the condition is “intellectual disability.”  See State v. Stanko, 402 S.C. 252, 283, 741 
S.E.2d 708, 724 n. 1 (2013), overruled on other grounds by State v. Burdette, 427 S.C. 490, 832 
S.E.2d 575 (2019). Though the term “mental retardation” is disfavored, both “mental retardation” 
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our Supreme Court adopted as controlling in the capital context.  Franklin v. Maynard, 356 S.C. 

276, 278, 588 S.E.2d 604, 605 (2003).  Though the Court has said it “has strictly adhered to this 

statutory definition,” it also “has recognized that the USSC in Atkins ‘relied on a clinical definition 

of intellectual disability which required not only sub-average intellectual functioning, but also 

significant limitations in adaptive skills such as communication, self-care, and self-direction that 

manifested before age eighteen.’” State v. Blackwell, 420 S.C. 127, 139, 801 S.E.2d 713, 719 

(2017) (citing State v. Stanko, 402 S.C. 252, 286, 741 S.E.2d 708, 726 (2013)). 

 The applicable law is not at issue and has not been challenged.  At issue is whether 

Applicant has carried his burden of showing, by a preponderance of the evidence, that he is 

intellectually disabled.  See Franklin, 356 S.C. at 279, 588 S.E.2d at 606.  After careful 

consideration of the evidence presented at the hearing in connection with the requirements for a 

finding of intellectual disability, the Court finds there was simply not enough evidence presented 

to indicate that Applicant satisfied all three diagnostic criteria required to render someone 

intellectually disabled. 

 At the March 2022 hearing, the Court heard testimony from Dr. Alicia Hall (qualified as 

an expert in forensic psychology and intellectual disability assessment before and after 

developmental period), Dr. David Price (qualified as an expert in clinical psychology & forensic 

neuropsychology), Pamela Leonard (who came on as a mitigation specialist in the limited role of 

looking into Applicant’s intellectual disability), and Allison Franz (a clinic student from Cornell 

Law). Applicant himself waived his appearance and was not present at the hearing. Additionally, 

Applicant proffered the Affidavit of Marjorie Hammock, which opined directly on adaptive 

 
and “intellectual disability” may be considered as interchangeable in describing the precise 
diagnosis at issue here.  
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functioning in the developmental period. Applicant did not call Ms. Hammock as a witness at the 

hearing and in fact stated that they were unable to get in contact with her prior to the hearing. As 

a result, the State was unable to cross examine Ms. Hammock and objected to Applicant’s reliance 

on the affidavit.  

 Dr. Hall testified, consistent with her report, that in her opinion Applicant “does not meet 

the diagnostic criteria for intellectual disability as defined” in our State.  This Court finds Dr. Hall’s 

presentation was thorough and credible.  The Court accepts and credits Dr. Hall’s opinion.  This 

Court particularly notes that Dr. Hall was open to hear and consider whatever evidence Applicant 

wished to present.   Applicant did not provide a formal evaluation for adaptive functioning for the 

evaluation, though Applicant had opportunity to do so.    

 Applicant actually did not offer any opinion on intellectual disability at the hearing.  

Applicant gave notice a few days prior to the hearing scheduled for March 24, 2022 of his intent 

to rely on certain affidavits.  This Court considered the offer of affidavits at the hearing; however, 

Applicant had asserted he “intend[ed] to offer proof in support of his post-conviction relief claims 

through affidavits of certain witnesses in lieu of direct examination of those witnesses at the 

evidentiary hearing scheduled to commence March 24, 2022.”  (Notice of Intent, p. 1) (emphasis 

added).  He identified 5 affidavits upon which he intended to rely:  Dr. David Price, Marjorie 

Hammock, Vera Aleksey, Lester David Rosengard, and Allison Franz.  (Notice of Intent, p. 1).  

None of these reflect an opinion on intellectual disability.  Even so, Applicant did not simply rely 

on these affidavits.  Applicant called Dr. Price and Ms. Franz and both were subject to cross-

examination.  Consequently, the stated desire to rely on these affidavits “in lieu of direct 

examination” was abandoned by Applicant’s conduct at the hearing.  Further, Applicant did not 
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rely solely on the affidavits from Ms. Aleksey9 or Mr. Rosengard for any point or assertion apart 

from evaluation information. Mr. Rosengard’s affidavit was merely part and parcel of the 

information provided to Dr. Hall for the evaluation, and could be admissible as part of the basis 

for Dr. Hall’s opinion. See generally Rule 705, SCRE (“The expert may in any event be required 

to disclose the underlying facts or data on cross-examination.”).  At any rate, the intent to rely on 

the affidavits apart from the evaluation was abandoned by Applicant’s conduct at the hearing. That 

left remaining the affidavit from Ms. Hammock – the only affidavit to which Respondent objected.   

 The State objected to the affidavit and this Court exercises its discretion to reject the 

Hammock affidavit.  Applicant asserted that Ms. Hammock could not be reached and indicated a 

deposition and or testimony at a subsequent hearing would not be an option, citing her advanced 

age and Applicant’s inability to reach her for appearance. In essence, Applicant conceded that 

nothing in Ms. Hammock’s affidavit and report has been or can be subjected to the crucible of 

cross-examination.  Yet, Ms. Hammock was the only affiant who offered an opinion on a contested 

fact (adaptive functioning in the development period) based on a contested basis (incomplete 

evaluation and/or bias in consideration of information).  Application’s expert, Dr. Price, did not 

opine as to any review and/or reliance on Ms. Hammock’s report or opinion.  To the contrary, Dr. 

Price plainly stated he did not have an opinion as to intellectual disability.10   The State raised 

significant questions about the scope, context and adequacy of the Hammock report and opinion. 

These simply cannot be adequately addressed without cross-examination and/or other challenges, 

 
9  The affidavit from Vera Aleksey is dated December 30, 2018.  Nothing shows that the 
affidavit was submitted to Dr. Hall though it would have been available for the DDSN report that 
was not filed until April 1, 2019.   
 
10  It is unclear whether Dr. Price reviewed the report and found it insufficient or Applicant 
failed to provide the report to Dr. Price for consideration much like Applicant failed to provide the 
report to Dr. Hall for consideration (or reconsideration).  At any rate, the affidavit is irrelevant to 
the testimony of either Dr. Price or Dr. Hall.   
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and should not be in this context.  This Court finds persuasive authority from other jurisdiction 

that has recognized the importance of presenting witnesses who would opine on adaptive 

functioning so that the courts may accurately and carefully assess credibility: 

Many courts have noted, correctly, that “[a]daptive behavior is a broader category, 
and more amorphous, than intellectual functioning.” Because of the relative 
subjectivity of the adaptive behavior analysis, the importance of clinical judgment 
becomes greater under prong two than under prong one. When assessing adaptive 
behaviors, therefore, courts must make their own independent determinations of the 
clinicians’ judgment and credibility.  
 

United States v. Candelario-Santana, 916 F. Supp. 2d 191, 211–12 (D.P.R. 2013) (citations 

omitted). Indeed, our Supreme Court has noted the difference credibility can make when 

considering the presentation of two witnesses with different conclusions on adaptive functioning.  

Blackwell, 420 S.C. at 141–42, 801 S.E.2d at 720.   The Supreme Court of South Carolina has 

underscored the decision whether to admit affidavits is committed to the sound discretion of the 

PCR judge. Simpson v. Moore, 367 S.C. 587, 607, 627 S.E.2d 701, 712 (2006) (citing Beckett v. 

State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (1982)).  In light of the above facts, this Court exercises 

its discretion to reject the Hammock affidavit and declines to accept the Hammock affidavit.     

 Again, after careful consideration of the evidence presented at the hearing in connection 

with the requirements for a finding of intellectual disability, the Court finds there was simply not 

enough evidence presented to indicate that Applicant satisfied all three diagnostic criteria required 

to render someone intellectually disabled as required under Franklin.  This Court finds Applicant 

has failed to show “significantly subaverage general intellectual functioning existing concurrently 

with deficits in adaptive behavior and manifested during the developmental period” as required 

under our case law. Blackwell, 420 S.C. at 139, 801 S.E.2d at 719.  For that reason, the Court 

hereby DENIES Applicant’s intellectual disability claim.  
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CONCLUSION 

 For all the foregoing reasons, this Court denies relief and dismisses the application.  

 
IT IS SO ORDERED THIS ________ day of May, 2021. 
 
 
      _______________________________________ 
      Edgar W. Dickson, Circuit Court Judge  
      By Special Assignment 
 
 
 
___________________________________, South Carolina.  
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