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STATE OF SOQUTH CAROLINA )
) IN THE FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )
) IN THE COURT OF COMMON PLEAS
BAYAN ALEKSEY, )
Applicant, )
vSs. ) AFFIDAVIT
)
STATE OF SOUTH CAROLINA, )
Respondent. )
)

STATE OF NEW YORK
COUNTY OF NEW YORK

Comes now, Vera Lall Aleksey, before the undersigned
officer duly licensed to administer oaths and swears or
affirms as follows:

I declare under penalty of perjury that the information
contained in this affidavit is true and correct and based
on my personal knowledge.

1. I, Vera Lall Aleksey, reside in New York City, New
York. I am over the age of eighteen and competent to
swear oaths. I am a citizen of the United States of
America.

2., I am the mother of Bayan Aleksey. I was born in
Trinidad and grew up there. My father, James Lall, was
an educator and served as a school head master. My
mother, Esther Lall, died in childbirth when I was a
young child.

3. I am fluent in English. In 1966, I came to the United
States to study Cosmetology, received my license, and
began to work as a hairdresser. I resided in New York
City. Soon after, I met Ronald Aleksey, who was
married but separated at the time.

4. In May 1968, Ronald Aleksey and I married at City Hall.
Ronald was very smart and had attended college. Before
we met, Ronald drank a lot of alcohol. He had lost a
job in 1963 due to his drinking but he didn’t drink
when we met.

1
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10.

11.

Bayan was born in 1968 at Roosevelt Hospital in
Manhattan, NY. During the first four months of my
pregnancy, I was very sick. When I was six months
pregnant, I was hospitalized for bladder infections.
My labor with Bayan lasted 35 hours and the doctors
used forceps to turn Bayan. This caused his head and
face to be shaped wrong and the doctors fixed it. I
had to stay in the hospital for two weeks due to
anemia and depression. My depression lasted for
several months after I left the hospital.

Ronald Aleksey’'s prior alcoholism gradually recurred
and he became an abusive alcoholic. Bayan witnessed my
husband physically abusing me but Ronald never
physically harmed Bayan. Ronald Aleksey and I
separated in 1972 but we never divorced.

I had to go back to work as a hairdresser and I had to
depend on baby sitters +to take care of Bayan.
Sometimes he went to work with me. I had to work very
hard to make ends meet and did not have time for many
social relationships. I only had a few friends I could
trust.

Ronald continued to have bouts of very heavy drinking.
Between his bouts of drinking he would return to live
with me and Bayan and things would be good for a while.
At those times Ronald tried to be a father to Bayan
but he got angry that Bayan was not smart like him.
Ronnie did not understand why Bayan was not learning
and developing like other children. Ronald complained
that Bayan was immature for his age.

I had to call the police to remove Ronald from mnmy
apartment many times between 1972 and 1990, when he
died in a fire. On multiple occasions, restraining
Orders were issued keeping Ronald Aleksey away from me
and Bayan.

Bayan did not walk until he was around two years old.
He was three years old before he could not speak more
than a few syllables at a time. Even after he started
using words, he put them together in a way that didn’t
make sense.

From first grade, Bayan had difficulty making friends
and was bullied. When he was in first grade, the
school called me and said he was unable to talk.
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12.Wwhen he got older, Bayan was able to say words OK but
he had a limited vocabulary. It was still confusing
when he talked because Bayan would string words
together that didn’t belong together.

13.The entire time Bayan was in school, he had trouble
with academics. He had a tutor but even that didn’'t
help Bayan learn like other kids. He was placed in
Special Education. His teachers said that he would
raise his hand over and over but couldn’t answer the
question when called on. He was teased and mocked
about being in special education., Later in high school
he met some new kids in the neighborhood. When they
dropped by to see if he wanted to take the bus to
school with them he hid from them. He didn’t want to
go with them because he feared other kids would reveal
he was in special ed. Bayan never played any sports or
even tried out because he couldn’t succeed.

14.Bayan had trouble making friends and he was afraid to
go to school. He was quiet and shy never at ease with
other kids. He never had kids over for dinner or to
stay overnight. When Bayan got frustrated, he would
get upset but Bayan never started a fight. He tried to
buy friends. One time he took money from my purse and
gave it to kids so they would like him. He was very
gullible and I was always afraid other kids would take
advantage of him. One of his Special Ed teachers told
me that Bayan was frequently used by other students
and “left holding the bag.”

15.Bayan was different from other kids. He used to cry
and ask me, “Why did God make me 1like this, so
different from everyone else?” He was very dependent
on me and was happiest at home, with just the two of
us. Bayan lacked judgment and I tried to help him
understand how to behave when he was not at home.

l16.When Bayan was about twelve years old, he started
going to counseling at Queens Child Guidance Center.
Mr. Rosengard was his counselor. Growing into teenage
years was really hard for Bayan and he got into
trouble at school where he had no friends, feared the
other kids, and had a really hard time controlling
himself. At one point he became suicidal was placed in
residential treatment. Bayan has needed medication
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17.

18

19

20.

21.

22.

since that time but he was never able to take the
right dosage at the right time on his own.

Even when he got older, Bayan was not able to make and
keep any kind of appointment on his own.

.When he was approximately fifteen years old, Bayan’'s

counselor, Mr. Rosengard recommended a long-term
residential treatment center in Westchester County,
New York. But I had talked to another parent whose
child had gone there and didn’t like it so I said no.
In hindsight, that was a big mistake. Now, I believe
that consistent long-term treatment could have been a
critical turning point for Bayan.

Bayan was never able to finish high school. He wanted
to learn to work on cars but the training center was
out on Long Shore, NY. I took him in the car to visit
and enroll at the training center. When he was younger,
Bayan and I took the bus from Flushing into New York
so I hoped he could make the trip to Long Shore alone
but he was afraid to take the bus by himself.

Bayan sometimes had little temporary jobs. He tried to
work at a service station but it didn’t work out there
or at a nearby grocery store. He doesn’t have the
ability to do something alone. Even when he worked at
the canteen in prison, he had Mr. Roof to closely
supervise him.

Bayan wanted to help me with chores at home. He kept
his clothes and room very neat. I taught him how to
make the bed and fold his clothes. This was how he
helped at home. He was not able to cook for himself.
Once he tried to surprise me by cooking dinner. He
overcooked enough pasta for 10 people but didn’t have
enough canned sauce. Later, he was able to make
deviled eggs that were OK. Bayan tried but he was not
able to successfully do grocery shopping, though he
did pick up groceries if I called in an order.

Bayan always had trouble with managing money. He
didn’t plan his spending and he rarely had any money
to budget. He was never responsible for rent or
utility bills. I opened a checking account for him
once but he couldn’t manage it and I had to close it
after a short time.
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23.Later, when Bayan became involved with girls, he chose
young women with families, children, or pets. He
wanted to be part of a real family. He had wanted that
all his life. Bayan told the women that I was rich so
they would go with him. I always laughed and told them
the truth — that I have been a single woman of limited
means for a long time.

24 .Bayan never had a place of his own or a car of his own.
He always got shelter and vehicles through women but
he was never able to pull his own weight to maintain
those relationships.

25.Since Bayan was arrested I have spent countless hours
making calls to get records and assistance for him. I
have helped him find cases and write legal papers, too.

26.1I declare under penalty of ©perjury that the
information contained in this affidavit is true and
correct and based on my personal knowledge.

ZZ;/Further, Affiant sayeth naught.

W, Al e by (3 3 0P

Affiant, Vera Lall Aleksey Date

Sworn to and subscribed before me
this 30 ' day of December 2018.

- e

NOTARY PUBLIC FOR NEW YORK

My Commission Expires:

Y20 | 2019
1

DEBRA A. NELSON
Notary Public, State of New York
No. 0INEG023576
Qualified in Queens County 2
ommission Expires April 26, 2 7
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
BAYAN ALEKSEY, #5059 ) C/A No. 2015-CP-38 -764
) (Capital Case)
Applicant, )
vs. ) ADDITIONAL RESPONSE
) TO APPLICANT’S OFFER
STATE OF SOUTH CAROLINA, ) TO RELY ON AFFIDAVITS
)
Respondent. )
)

Applicant gave notice a few days prior to the hearing scheduled for March 24, 2022 of his
intent to rely on certain affidavits. This Court considered the offer of affidavits at the hearing. The
only objection by Respondent was to the affidavit of Marjorie Hammock. Respondent argued the
Court should not accept the affidavit in lieu of live testimony as the affidavit reflected contested
matter and opinion. When revisited at the end of the hearing, Applicant advised this Court that
they were unable to reach Ms. Hammock to secure her presence at the hearing and confirmed that,
to their knowledge, she would not be available for either testimony at a later date or deposition.
The Court left the record open and requested Respondent present an additional response.
Respondent now submits this additional response and maintains its objection to the Hammock
affidavit. Respondent additionally sets out both procedural and substantive reasons for its
objection as follows:

1. In his notice, Applicant asserted that he “intend[ed] to offer proof in support of his
post-conviction relief claims through affidavits of certain witnesses in lieu of direct examination
of those witnesses at the evidentiary hearing scheduled to commence March 24, 2022.” (Notice
of Intent, p. 1) (emphasis added). He identified 5 affidavits upon which he intended to rely: Dr.
David Price, Marjorie Hammock, Vera Aleksey, Lester David Rosengard, and Allison Franz.

1
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(Notice of Intent, p. 1). However, Applicant did not rely on these affidavits. In fact, Applicant
called Dr. Price and Ms. Franz and both were subject to cross-examination. Consequently, the
stated desire to rely on these affidavits “in lieu of direct examination” was abandoned by
Applicant’s conduct at the hearing. Further, Applicant did not rely solely on the affidavits from
Ms. Aleksey' or Mr. Rosengard for any point or assertion apart from evaluation. Mr. Rosengard’s
affidavit was merely part and parcel of the information provided to Dr. Hall for the evaluation, and
could be admissible as part of the basis for Dr. Hall’s opinion. See generally Rule 705, SCRE
(“The expert may in any event be required to disclose the underlying facts or data on cross-
examination.”). At any rate, the intent to rely on the affidavits apart from the evaluation was
abandoned by Applicant’s conduct at the hearing. That left remaining the affidavit from Ms.
Hammock — the only affidavit to which Respondent objected.

2. Applicant asserted that Ms. Hammock was not available to give testimony at all.
Applicant asserted that Ms. Hammock could not be reached and indicated a deposition and or
testimony at a subsequent hearing would not be an option, citing her advanced age and Applicant’s
inability to reach her for appearance. In essence, Applicant conceded that nothing in Ms.
Hammock’s affidavit and report has been or can be subjected to the crucible of cross-examination.

3. Ms. Hammock was the only affiant who offered an opinion on a contested fact
(adaptive functioning in the development period) based on a contested basis (incomplete
evaluation and/or bias in consideration of information).

4. Further, no expert testified that he or she relied upon the Hammock report and

opinion. In fact, though Applicant was obligated by Judge Early’s order to provide all necessary

! The affidavit from Vera Aleksey is dated December 30, 2018. Nothing shows that the
affidavit was submitted to Dr. Hall though it would have been available for the DDSN report that
was not filed until April 1, 2019.

1033



documents to DDSN no later than November 1, 2018, (see Scheduling Order dated June 14, 2018),?
Applicant did not provide a report from Ms. Hammock or any opinion from Ms. Hammock at any
time for the required evaluation.® Nor did Applicant request reconsideration by Dr. Hall based on
Ms. Hammock’s report or opinion. Application’s expert, Dr. Price, did not opine as to any review
and/or reliance on Ms. Hammock’s report or opinion. To the contrary, Dr. Price plainly stated he
did not have an opinion as to intellectual disability.*

5. As Respondent argued during the hearing, S.C. Code § 17-27- 80 contemplates the
potential for use of affidavits during post-conviction relief proceedings: “The court may receive
proof by affidavits, depositions, oral testimony or other evidence and may order the applicant
brought before it for hearing.” (emphasis added). The Supreme Court of South Carolina has
underscored the decision whether to admit affidavits is committed to the sound discretion of the
PCR judge. Simpson v. Moore, 367 S.C. 587, 607, 627 S.E.2d 701, 712 (2006) (citing Beckett v.
State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (1982)). Simpson is instructive. The South Carolina
Supreme Court found no cause to reverse the discretionary ruling admitting a mix of depositions
and affidavits “in lieu of live testimony,” where such admission did not prejudice the respondent.

1d. at 607-08, 627 S.E.2d at 712. Of note, the Court observed that “[m]ost of the relevant witnesses

2 As Dr. Hall indicated in her testimony to this Court at the March 24, 2022 hearing, she
requested and received documents after this time. Dr. Hall also indicated that she would not reject
any materials that Applicant would want her to review.

3 In fact, the report is dated October 10, 2019, months after the DDSN report was filed on
April 1, 2019, and references as a source Dr. Hall’s report. As Dr. Hall testified, she was never
advised there would be additional material coming nor was there a request from Applicant to wait
for additional material before issuing a report.

4 It is unclear whether Dr. Price reviewed the report and found it insufficient or Applicant
failed to provide the report to Dr. Price for consideration much like Applicant failed to provide the
report to Dr. Hall for consideration (or reconsideration). At any rate, the affidavit is irrelevant to
the testimony of either Dr. Price or Dr. Hall.
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testified at the PCR hearing and were cross-examined by the State.” /d. at 608, 627 S.E.2d at 712.
Further, the Simpson Court noted that the PCR judge allowed “the State the opportunity to submit
additional testimony and affidavits countering the evidence presented by Simpson.” Id.

6. Respondent submits that acceptance of the Hammock affidavit would be an abuse
of discretion because the affidavit offers a report rife with inadmissible hearsay’ and includes an
opinion that goes to a necessary prong of the intellectual disability diagnosis. Applicant simply
asks the Court to accept this inadmissible hearsay and opinion without the challenge and testing
that adversarial proceedings provide. The best “counter” to such an opinion is cross-examination.
While the State may point to obvious deficiencies in the methodology expressed in the report (and
does so below), lack of cross-examination inappropriately insulates Applicant’s expert from the
rigors of defending the opinion. This is especially troubling here were the subject matter is so
obviously subjective and contested.

7. The burden is on the applicant in post-conviction relief. See Rule 71.1 (e), SCRCP.
In particular, the burden is on an applicant to prove intellectual disability in the capital case context.
Franklinv. Maynard, 356 S.C. 276, 279-80, 588 S.E.2d 604, 606 (2003) (“the defendant shall have
the burden of proving he or she is mentally retarded by a preponderance of the evidence”). If
Applicant’s witness was unavailable, Applicant should have taken steps to preserve the testimony.
Applicant is in civil litigation and has the civil discovery rules available to him in these capital
proceedings. S.C. Code § 17-27-150. Applicant has shown no basis (and there appears to be none)
why his own failure to preserve evidence should be used to his advantage. See Rule 32 (a)(3)(C),
(D), and (E), SCRCP (deposition may be accepted by the trial court in lieu of live testimony where

“the witness is unable to attend or testify because of age, illness, infirmity, or imprisonment” or

3 Rule 705, SCRE (expert may testify without revealing “underlying facts or data”).
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the party “has been unable to procure the attendance of the witness by subpoena” or by request
with notice of “exceptional circumstances ... in the interest of justice and with due regard to the
importance of presenting the testimony of witnesses orally in open court, to allow the deposition
to be used”) (emphasis added).

8. Moreover, courts have recognized the importance of presenting witnesses who
would opine on adaptive functioning so that the courts may accurately and carefully assess
credibility:

Many courts have noted, correctly, that “[a]daptive behavior is a broader category,
and more amorphous, than intellectual functioning.” Because of the relative
subjectivity of the adaptive behavior analysis, the importance of clinical judgment
becomes greater under prong two than under prong one. When assessing adaptive
behaviors, therefore, courts must make their own independent determinations of the
clinicians’ judgment and credibility.

United States v. Candelario-Santana, 916 F. Supp. 2d 191, 211-12 (D.P.R. 2013) (citations
omitted). Indeed, our Supreme Court has noted the difference credibility can make when
considering the presentation of two witnesses with different conclusions on adaptive functioning:

...the court explained why it gave greater weight to Dr. Brown’s report, noting that
the report was directed at an evaluation of Blackwell’s “formative years” and was
consistent with the “functional adaptions” required by the statutory definition of
“mental retardation.” The court also discounted some of [Blackwell’s expert] Dr.
Calloway’s findings as it questioned whether “adequate information” was used and
believed Dr. Calloway improperly “made subjective determinations concerning the
results obtained and weighted responses of various informants differently.”

State v. Blackwell, 420 S.C. 127, 141-42, 801 S.E.2d 713, 720 (2017).

6 In his notice, Applicant suggests that the State is free to call the affiants as their witnesses.
(Notice of Intent, p. 2). As a practical matter, the notice of intent to rely on the affidavits with
such suggestion was not made until March 22, 2022 for the March 24, 2022 hearing, hardly ample
time. Second, it is not the State’s burden to produce Applicant’s witnesses. And third, Applicant
conceded that the witness’s appearance could not be secured by counsel for the hearing. If he
could not produce his own witness, it is difficult to see how the opposing party could. At any rate,
Applicant’s argument that his failure to produce the witness should be held against the State lacks
a basis in either theory, logic or law.
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The fact that Applicant failed to present this witness or otherwise preserve the testimony
through deposition where cross-examination is allowed, does not, under any acceptable theory,
allow him to offer a simple affidavit to establish the truth of a contested matter.

9. Substantively, there are further criticisms of the opinion clearly demonstrated in the
untested affidavit allegations and conclusion. The methodology reflected in the affidavit is largely
inconsistent with recognized professional manuals or best practices. For instance, it is inescapable
that the majority of the report focuses on information from one source, Applicant’s mother, and
heavily on one particular interview with that one source, noted as “Interview with Vera Aleksey,
Sept. 17, 2019.” Further, the opinion appears wholly subjective without any reference to any
standardized assessment or individual challenges to Applicant directly; reflects an assumption of
intellectual disability and effort to support the assumption; and, reflects (in considering the fullness
of the record before this Court) the rejection and/or discounting of known evidence near the
relevant developmental period reflecting on individual capacity outside the control and connection
to Applicant’s mother. This is error.

Courts often look to relevant professional associations to weigh offered evidence of
intellectual disability. See, e.g., Hall v. Florida, 572 U.S. 701, 721 (2014) (“These views do not
dictate the Court’s decision, yet the Court does not disregard these informed assessments.”). In
United States v. Davis, 611 F. Supp. 2d 472, 491 (D. Md. 2009), the federal district court noted
and discussed known resources for consideration. It noted that the American Association on
Intellectual and Developmental Disabilities (“AAIDD”) (formally “AAMR” or the American

Association on Mental Retardation), issued a manual that expressed a preference for “standardized
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measures.” Id. Further, the Davis court recognized guidance from Dr. John Gregory Olley’ who
had worked within professional structures “toward the establishment of practice standards that
would allow courts to judge more objectively whether an evaluation or testimony bearing on the
question of mental retardation followed the best practices of the psychology profession.” Id. at
492. Dr. Olley had opined that “typical procedures for assessing adaptive functioning” do not
work-well in this backward looking review. Id. (citing Def. Ex. 17, J. Gregory Olley, The
Assessment of Adaptive Behavior in Adult Forensic Cases: Part 2, PSYCHOLOGY IN MENTAL
RETARDATION AND DEVELOPMENTAL DISABILITIES (American Psychological
Association/ Division 33, Washington, D.C.), Fall 2006). The Davis court found persuasive and
helpful these steps as expressed by Dr. Olley to amass appropriate data: “(1) interview the
defendant; (2) test the defendant’s knowledge; (3) test the defendant’s performance; (4) interview
family members, neighbors, friends, and former employers; (5) administer an adaptive behavior
scale to third-party reporters; (6) administer an adaptive behavior scale to the defendant; (7)
examine objective archival information (e.g., school records, eligibility tests for Social Security
benefits, etc.); (8) review subjective archival information (comments by teachers, coaches,
counselors, etc.); and (9) apply clinical judgment.” Id. (citing Def. Ex. 17, Olley III at 4-5).

10.  Of particular note in this case when considering the above guidance, in contrast to
Dr. Hall’s interview and testing of Applicant’s actual knowledge, Ms. Hammock largely ignores
Applicant. Dr. Hall asked Applicant — away from any support sources — how to do some things

that may reflect his level of functioning; however, Ms. Hammock did not ask Applicant anything

7 As another federal court noted, Dr. Olley “is particularly experienced in the issue
of Atkins evaluations. He has published articles on the retrospective assessment
of adaptive functioning in Atkins cases and has developed criteria for the use of the ABAS-II
standardized measure of adaptive behavior.” United States v. Wilson, 170 F. Supp. 3d 347, 381
(E.D.N.Y. 2016).
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in this vein (at least as far as we know from the simple affidavit assertions). While a “veil of
competency” can be a danger in relying upon information from the subject, the subject cannot fake
actual knowledge.® For example, Applicant explained to Dr. Hall the process of money orders and
budgeting, cooking and doing laundry, away from his mother.” This is consistent with having the
ability before the end of the developmental period, but not the opportunity to demonstrate that
ability before the end of the developmental period. Further, there appears to be no objective
structure to analyzing the information Hammock received, not even the information she received
from her primary source. See Caroline Everington, Challenges of Conveying Intellectual
Disabilities to Judge and Jury, 23 Wm. & Mary Bill of Rights Journal, 467, 469 (2014) (“Both
manuals [from the AAIDD and the American Psychiatric Association] suggest that reliability is
increased by using a combination of informal clinical assessments and standardized assessments

of adaptive functioning.”).

8 The Report at p. 5 reflects what appears to be an assumption of intellectual disability which
shows a bias and a lack of detached inquiry applying accepted principles to arrive at a conclusion
later. Ms. Hammock writes, “Bayan, like many people with intellectual disability, relies on
masking to conceal his deficits and limitations,” then goes on to reflect surface observations and
unsupported conclusions. Most strikingly, she asserts, “his girlfriends... took advantage of his
deficits,” though she has no citation to support that assertion, but not surprisingly, as the trial
records show just the opposite — Aleksey often took the lead in the relationships ending in financial
detriment to the girlfriends. (See Respondent Exhibits: Trial Testimony of Theresa McCann;
Jaime Farrell; Sarah Pivero).

? Dr. Hall plainly noted in the DDSN report that “there is no record of a formal assessment
of his level of adaptive functioning.” (Court Exhibit 2, DDSN Report, p. 13). Further, Dr. Hall
did not need to “rule out” deficits in adaptive functioning as Applicant did not meet the first prong
of intellectual disability. Even so, Dr. Hall opined that the information gathered from Applicant
and from the records supplied by Applicant did not support the more subjective but occasionally
useful prong of the diagnosis in certain cases. See generally James W. Ellis et. al., Evaluating
Intellectual Disability: Clinical Assessments in Atkins Cases, 46 Hofstra L. Rev. 1305, 1329-30
(2018) (noting that low IQ scores is insufficient to show intellectual disability and that “the goal
of th[e deficits in adaptive functioning] prong of the definition is to limit the diagnosis of
intellectual disability to people who have an actual, significant, disability.”).

8
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11.  Also of note, the record shows, independent of the crime of murder, relationships
with women and Applicant’s dominance in the relationships. Though these relationships often
ended in schemes or fraud, there is information about his ability to function in business and
banking independent of the eventual crimes. There is even information in the record that Applicant
navigated through the car buying process, (see Respondent’s Exhibits, Trial Testimony of Theresa
McCann, Sarah Pivero and Marie Moran), yet this information is omitted from consideration based
on the report. See Everington, supra. at 471 (“Key to this is the context of adaptive skill
assessment-the individual’s actual performance in community settings.”) (emphasis added); see
also James W. Ellis et. al., Evaluating Intellectual Disability: Clinical Assessments in Atkins
Cases, 46 Hofstra L. Rev. 1305, 1332 (2018) (“determining whether an individual has significant
limitations in adaptive skills involves a wider-ranging inquiry... the clinician will frequently
employ a standardized instrument of assessment” and “will inquire about the subject’s adaptive
functioning by interviewing individuals who have observed him or her in childhood or in adult
life.”). Respondent does not suggest reliance on the mere fact of the resulting crimes, rather,
Respondent makes the point that there is ample information on ability and independence apart
from completion of those crimes. Nor does Respondent suggest that any one strength alone is
dispositive, whether being the ability to pay pills, cook or do laundry, but none of those ability
seemed to have been fairly or fully considered. That goes to credibility. Again, as Dr. Olley
cautioned in his writings, it is preferable to obtain as much information as possible, though the
sources in this type of backwards looking review will all be “imperfect.” Davis, 611 F.Supp.2d at
492 (quoting Olley, supra). What the affidavit shows, though, is insufficient consideration of

available sources of information. Thus, the conclusion as presented is unreliable and not credible.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
Y e B
BAYAN ALEKSEY, #5059 ) C/A No. 2015-CP-38-764 :z71 &=
) (Capital Case) ,—f‘;? (':; ‘ ,
Applicant, ) . & N
Vs. ) ORDER O g
) (DENYING RELIEF) =2
STATE OF SOUTH CAROLINA, ) S2 4
) ~
Respondent. )
)

This is a capital post-conviction relief (PCR) action filed on June 11, 2015, The State
moved to dismiss the action as untimely and improperly successive with its return filed August 10,
2015, amended April 26, 2021, as this is Applicant’s second PCR action. (See C/A 2001-CP-38-
628, order denying relief filed February 5, 2010). At a motions hearing held on May 6, 2021, the
undersigned heard argument on the State’s motion to dismiss. The application presented various
claims within ten grounds, Grounds (A) through (J). The parties confirmed to the Court at the

May 6, 2021 hearing that they were in agreement that Grounds (B) through (J) are procedurally
barred as untimely and successive without exception. The Court will grant the State’s motions as
to these grounds. The remaining ground, Ground (A), is based on an allegation of intellectual
disability and exemption for the death penalty. The Court convened a hearing (;n this one ground
on March 24, 2022, After careful consideration of the evidence presented at the hearing in
connection with the requirements for a finding of intellectual disability, the Court finds there was
simply not enough evidence presented to indicate that Applicant satisfied all three diagnostic
criteria required to render someone intellectually disabled. For that reason, the Court hereby

DENIES Applicant’s intellectual disability claim. Consequently, this Court dismisses the

application in its entirety.
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THE CRIME
The Supreme Court of South Carolina provided this general summary of the murder and
the investigation and certain key evidence:

On New Year’s Eve 1997, Sergeant Franklin Lingard of the South Carolina
Highway Patrol stopped a white Ford Mustang with a Delaware license plate for
speeding on Interstate 95. Sergeant Lingard approached the driver’s side of the
Mustang and was shot to death by a gun fired from inside the car on the driver’s
side. Officer Lin Shirer, a narcotics officer with the Calhoun County Sheriff's
Office, accompanied Sergeant Lingard on patrol that night. Officer Shirer
witnessed the shooting, but was unable to see inside the car to identify the shooter
because of its dark tinted windows.

A multi-car chase ensued. An officer stopped the Mustang long enough for
Gloryvee Perez Blackwell (Blackwell) and her two children to exit from the
passenger side of the vehicle. While Blackwell and the children were exiting the
car, appellant held a gun to his head and threatened to kill himself if the officers
came any closer to him. Appellant sped away and was eventually stopped again
when an officer deliberately collided his vehicle with the Mustang.

Appellant was pulled unconscious from the car, treated at the scene by EMS, then

taken to the hospital, and from there to the Orangeburg/Calhoun Regional

Detention Center on New Year’s Day. A background check on appellant revealed

an extensive record of arrests for fraud-related activities, outstanding warrants, and

numerous aliases. In addition, both the Mustang and its license tag were stolen.

On January 2nd, appellant gave two statements to officers from the State Law

Enforcement Division (SLED). In the first, he claimed Blackwell was driving and

shot Sergeant Lingard, after which they stopped and changed seats. In the second,

appellant confessed to the shooting.
State v. Aleksey, 343 8.C. 20, 25, 538 S.E.2d 248, 250-51 (2000j).

PROCEDURAL HISTORY
Trial

Applicant was atrested on January 1, 1998. He was indicted for murder at the January
1998 term of the Court of General Sessions for Orangeburg County (98-GS-38-0244). The court
appointed Thomas R. Sims, Esq., and [. McDuffie Stone, III, Esq., to represent Applicant on the

charge. On August 24, 1998, the matter was called to trial before the Honorable Edward B.
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Cottingham. The matter was prosecuted by Walter M. Bailey, Jr., Solicitor of the First Judicial
Circuit. On August 29, 1998, the jury entered a unanimous verdict of guilty for the crime of
murder. ROA. p. 1804.! The sentencing phase began on August 31, 1998. ROA. p. 1856. At
the conclusion of evidence, argument, and instruction, the jury began deliberations on September
1, 1998. After two (2) hours and ten (10) minutes of deliberation, on September 1, 1998, the jury
found the existence of the statutory aggravating circumstance and recommended a sentence of
death. ROA. p. 2171-72. After denying counsel’s motion for a new trial and sentencing, Judge
Cottingham sentenced Applicant to death. ROA. p. 2179-82.
Direct Appeal
Ré)bert M. Dudek, Esq., of the South Carolina Office of Appellate Defense, represented
Applicant on appeal, and raised the following issues, as set out by the Supreme Court in its opinion:
L. Did the trial court's instruction that tl;e jury had “one single objective and
that is to seek the truth” violate appellant's due process rights by shifting the
burden of proof to appellant and diluting the reasonable doubt standard of

proof?

II. Did the trial court err by refusing to suppress appellant's confession and by
impermissibly delegating a portion of his Miranda duties to the jury?

[I.  Did the trial court err in refusing to allow appellant to cross-examine
Blackwell concerning dismissed indictments on narcotics charges?

IV.  Did the trial court err by refusing to redact from appellant's statement
references to a contract on his life?

Aleksey, 343 8.C. at 25-26, 538 S.E.2d at 251.
On November 13, 2000, the Court entered its opinion affirming the conviction and sentence
after these levels of review: (1) affirming for lack of prejudicial trial error; (2) affirming after

finding that the “death sentence was not the result of passion, prejudice, or other arbitrary factors,”

“ROA” refers to the record on appeal from Aleksey’s direct appeal.

s
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(3) affirming after finding the evidence supports the jury’s finding of the aggravating
circumstance,” and, finally, (4) affirming after proportionality review concluding, “the death
sentence is not excessive or disproportionate to the penalty imposed in similar cases, where, as
here, the single aggravating circumstance was death of a police officer.” /d, at 36, 538 S.E.2d at
256. Rehearing was denied on December 6, 2000. Id., at 20, 538 5.E.2d at 248.

Applicant then sought certiorari to the Supreme Court of the United States raising his jury
instruction issue following as presented in Issue I of the direct appeal. On May 14, 2001, the
Supreme Court denied the petition. Aleksey v. South Carolina, 532 U.S. 1027 (2001). Applicant
then obtained a stay to pursue post-conviction relief.

The First Application for Post-conviction relief
(2001-CP-38-628)

Applicant filed an application for post-conviction relief on May 31, 2001. The matter was
assigned to the Honorable Diane S. Goodstein. James Brown, Esq., of Beaufort and David Tarr,
Esq., of Columbia — both meeting the heightened statutory requirements for appointment, see S.C.
Code S.C. Code § 17-27-160 (B) — were appointed to represent Applicant in the action. Applicant
would amend his application on September 20, 2002, and again on January 31, 2005. An
evidentiary hearing was held in two parts, November 12 through November 15, 2002, and July 7
through July 10, 2003. After briefing, and the filing of the third (and amended) application, Judge
Goodstein issued an Order denying relief on February 4, 2010. Applicant filed a motion to alter
or amend, and a hearing on the motion was held on May 4, 2010. Judge Goodstein denied the
motion by order entered September 2, 2010. Applicant appealed the denial of post-conviction

relief.
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First PCR Action Appeal

Mr. Dudek, appointed appellate counsel from the direct appeal, and current counsel,
Elizabeth Franklin-Best, then also of the South Carolina Office of Appellate Defense, represented
Applicant in the appeal. Appellate counsel filed a petition for writ of certiorari in the Supreme
Court of South Carolina on June 11, 2011, presenting nine (9) issues from the PCR action.
Respondent, State of South Carolina, made its return to the petition on November 16, 2011. On
May 23, 2014, the South Carolina Supreme Court denied the Petition. Aleksey v. State of South
Carolina, Appellate Case No. 2010-173586 (S.C.S.Ct. May 22, 2014 Order denying petition for
certiorari). Applicant filed a timely petition for rehearing on June 5, 2014, that the Court denied
on June 26, 2014. The Court issued the remittitur on June 26, 2014.

As he did after his direct appeal, Applicant sought further review by filing a petition for
a writ of certiorari in the Supreme Court of the United States on December 1, 2014. Counsel raised
three ineffective assistance claims (related to conflict, prison adaptability evidence, and a
challenge to his confession). On February 23, 2015, the Supreme Court denied the petition,
Aleksey v. South Carolina, 574 U.S. 1162 (2015). Applicant then turned to the federal courts,
obtained a stay of execution, and filed a federal habeas corpus petition.

Pending Federal Habeas Corpus Proceedings
(3:14-03016-JMC-KDW)

The District Court appointed Teresa Norrils and Elizabeth Franklin-Best as counsel on July
28,2014, and entered the appropriate stays to allow the action to be filed and considered. On June
9, 20135, counsel filed a habeas petition in the district Court. On the same date, Applicant filed a
motion to stay. Applicant had raised the claims he would also raise in this action, and advised the
federal court these claims were not raised and considered in his state court proceedings “due to

inadequate assistance of post-conviction counsel” but he would be “simultaneously filing a second
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a second application for state post-conviction relieP’ with these allegations of error. (Return
Attachment 10, Federal Habeas Corpus Petition, ECF No. 75 at 9, 13-14, 20, 22, 25, 26-27, 28,
29, 36, 44). Over objection, the United States Magistrate assigned to the case granted a stay on
August 19, 2015, concluding that based on the filings she could “[Jnot definitively say that
[Applicant’s] pending PCR application is not subject to review.” (C/A 5:14-03016-JMC-KDW,
ECF No. 83 at 4): She also directed that “a joint status report” shall be filed “every six months,”
(C/A 5:14-03016-JMC-KDW, ECF No. 83 at 4), which the parties continue to do.
Relevant Procedural History for this Action

Applicant filed his application on June 11, 2015. This is Applicant’s second PCR action
challenging his 1998 capital trial and sentencing. The trial judge imposed a sentence of death on
September 1, 1998 for Applicant’s 1997 murder of a police officer, Sgt. Franklin Lingard of the
South Carolina Highway Patrol. Applicant filed his first PCR application on May 31, 2001, That
action was denied on February 4, 2010, with certiorari review denied on May 23, 2014. He is
currently in federal court on a petition for writ of habeas corpus. The District Court has stayed
that action, at Applicant’s request, for Applicant to return to this Court and pursue another PCR
action.

On August 10, 2015, Respondent, State of South Carolina, made its initial return and
moved to dismiss the action as improperly successive and untimely. Judge Early, then appointed
to hear this capital action,? allowed argument on the State’s motion to dismiss on September 9,

2015, along with argument on Applicant’s motion to stay the proceedings until resolution of

z Supreme Court of South Carolina Order dated July 1, 2015 (Toal, C.J.} (filed in Appellate
Case No. 1998-008987).
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Robertson v. State,® and the State’s motion for an intellectual disability evaluation by a neutral
court examiner. At the conclusion of that hearing, Judge Early took all motions under advisement.

By Order filed June 7, 2017, Judge Early ordered an intellectual disability evaluation “by
neutral court examiners of the South Carolina Department of Disabilities and Special Needs,”
(SCDDSN), and that the report be provided to the Court with copies to each of the parties upon
completion of the evaluation and opinion. Applicant, through counsel, was to provide *“all pertinent
materials to SCDDSN which Applicant finds necessary to a complete and fair evaluation” by the
neutral examiner.* (Scheduling Order dated June 14, 2018).

On April 1, 2019, SCDDSN filed its report which concluded: “Based on the totality of the
data, it is the opinion of this examiner that Mr. Bayan Aleksey does not meet the diagnostic criteria
for intellectual disability as defined in the South Carolina Code of Laws.” (Diagnostic Evaluation,
SCDDSN evaluator Dr. Alicia V. Hall, Ph.D., Licensed Clinical Psychologist, p. 17).

In light of the notice of Judge Early’s retirement, this Court was assigned the matter on

February 20, 2019, with the State’s motion to dismiss still pending.®

3 418 S.C. 505, 516, 795 S.E.2d 29, 34 (2016) (holding “Martinez [v. Ryan, 566 U.S. 1
(2012)] does not afford [a capital PCR applicant] a right to file a successive PCR application by
merely alleging ineffective assistance of prior PCR counsel”).

4 Aleksey did not oppose the evaluation in general, but opposed the motion as premature
when the State’s motion to dismiss was still pending, and Aleksey’s motion to stay until Roberison
v. State was decided. (See Response to Motion for an Evaluation for Mental
Retardation/Intellectual Disability, filed September 10, 2015).

3 Supreme Court of South Carolina Order dated February 20, 2019 (Beatty, C.J.) (appointing

the Honorable Edgar W. Dickson in light of Judge Early’s “upcoming retirement”).

6 That motion was not specifically ruled upon; however, is was rendered moot when the

Supreme Court of South Carolina issued the decision in 2016.
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FINDINGS OF FACTS AND CONCLUSIONS OF LAW
Summary Dismissal of Grounds (B) through (J)

Based on the parties’ agreement and the relevant records from the prior proceedings as
submitted by the State with its return, this Court finds and concludes that Grounds (B) through (J)
are untimely and improperly successive without exception. The Court grants the motion to dismiss
as to those grounds. See S.C. Code Ann. § 17-27-70(c) (“The court may grant a motion by either
party for summary disposition of the application when it appears from the pleadings, depositions
and admissions and agreements of fact, together with any affidavits submitted, that there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”).

The following findings of fact as supported by agreement and the uncontested record, along
with the Court’s conclusions of law, follow:

Statute of Limitations

S.C. Code § 17-27-45(A) provides a PCR action “must be filed within one year afier the
entry of a judgment of conviction or within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an appeal, whichever is later.” This
Court agrees with the parties that Applicant did not file a timely action. Applicant’s direct appeal
concluded at the denial of his petition to the Supreme Court of the United States on May 14, 2001.
Applicant had until May 14, 2002 to file an application with these allegations. He did not file the
current application until June 11, 2015. This is over thirteen (13) years after the expiration of the

one-year time limit for filing. Grounds (B) through (J) are barred by Section 17-27-45 (A).7

7 Aleksey does not claim the exceptions of Section 17-27-45 (B) or (C) of the statute.

However, the Court notes the basis for Grounds (B) through (J) do not depend on previously
unavailable court decisions affecting a substantive standard or establishing a new right since the
time of trial or the prior PCR, and would have been apparent from the trial and/or appellate records
as discussed in the following section. Thus, the exceptions would not be applicable.

3/“{%
1050



Successive Applications Bar

S.C. Code § 17-27-90 provides “[a]ll grounds for relief available to an applicant ... must
be raised in his original, supplemental or amended application.” Allegations not raised, or raised
but not “finally adjudicated,” are barred and “may not be the basis for a subsequent application,
unless the court finds a ground for relief asserted which for sufficient reason was not asserted or
was inadequately raised in the original, supplemental or amended application.” S.C. Code § 17-
27-90. “In order to be entitled to a successive PCR application, the applicant must establish that
the grounds raised in the subsequent application could not have been raised in the previous
application.” Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 338 (2008) (emphasis added).

The relevant records of the prior proceedings are before the Court for review, and those
records show that Applicant’s Grounds (B) through (J) are not only untimely as set out above, but
also improperly successive. Further, the record supports these claims were, in f.act, all available
during the prior PCR proceeding. Consequently, Grounds (B) through (J) are barred as improperly
successive and without exception,

Dismissal of the Remaining Ground (4)

““Intellectual disability’ means significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and manifested during the developmental
period.” S.C. Code Ann. § 44-20-30 (12); S.C. Code Ann. § 16-3-20 (““Mental retardation’ means
significantly subaverage general intellectual functioning existing concurrently with deficits in

adaptive behavior and manifested during the developmental period.”).? It is this definition that our

8 Though the term “mental retardation” remains in a portion of our statute, the currently

accepted term for the condition is “intellectual disability.” See State v. Stanko, 402 S.C. 252, 283,
741 S.E.2d 708, 724 n. 1 (2013), overruled on other grounds by State v. Burdette, 427 S.C. 490,
832 S.E.2d 575 (2019). Though the term “mental retardation™ is disfavored, both “mental
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Supreme Court adopted as controlling in the capital context. Franklin v. Maynard, 356 S.C. 276,
278, 588 S.E.2d 604, 605 (2003). Though the Court has said it “has strictly adhered to this
statutory definition,” it also “has recognized that the USSC in Atkins ‘relied on a clinical definition
of intellectual disability which required not only sub-average intellectual functioning, but also
significant limitations in adaptive skills such as communication, self-care, and self-direction that
manifested before age eighteen.’” Siate v. Blackwell, 420 S.C. 127, 139, 801 S.E.2d 713, 719
(2017) (citing State v. Stanko, 402 S.C. 252, 286, 741 S.E.2d 708, 726 (2013)).

The applicable law is not at issue and has not been challenged. At issue is whether
Applicant has carried his burden of showing, by a preponderance of the evidence, that he is
intellectually disabled. See Franklin, 356 S.C. at 279, 588 S.E.2d at 606. After careful
consideration of the evidence presented at the hearing in connection with the requirements for a
finding of intellectual disability, the Court finds there was simply not enough evidence presented
to indicate that Applicant satisfied all three diagnostic criteria required to render someone
intellectually disabled.

At the March 2022 hearing, the Court heard testimony from Dr. Alicia Hall (qualified as
an expert in forensic psychology and intellectual disability assessment before and after
developinental period), Dr. David Price (qualified as an expert in clinical psychology & forensic
neuropsychology), Pamela Leonard (who came on as a mitigation specialist in the limited role of
looking into Applicant’s intellectual disability), and Allison Franz (a clinic student from Cornell
Law). Applicant himself waived his appearance and was not present at the hearing. Additionally,

Applicant proffered the Affidavit of Marjorie Hammock, which opined directly on adaptive

retardation” and “intellectual disability” may be considered as interchangeable in describing the
precise diagnosis at issue here.
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functioning in the developmental period. Applicant did not call Ms. Hammock as a witness at the
hearing and in fact stated that they were unable to get in contact with her prior to the hearing. As
a result, the State was unable to cross examine Ms. Hammock and objected to Applicant’s reliance
on the affidavit.

Dr. Hall testified, consistent with her report, that in her opinion Applicant “does not meet
the diagnostic criteria for intellectual disability as defined” in our State. This Court finds Dr. Hall’s
presentation was thorough and credible. The Court accepts and credits Dr. Hall’s opinion. This
Court particularly notes that Dr. Hall was open to hear and consider whatever evidence Applicant
wished to present. Applicant did not provide a formal evaluation for adaptive functioning for the
evaluation, though Applicant had opportunity to do so.

Applicant actually did not offer any opinion on intellectual disability at the hearing.
Applicant gave notice a few days prior to the hearing scheduled for March 24, 2022, of his intent
to rely on certain affidavits. This Court considered the offer of affidavits at the hearing; however,
Applicant had asserted he “intend[ed] to offer proof in support of his post-conviction relief claims
through affidavits of certain witnesses in lieu of direct examination of those witnesses at the
evidentiary hearing scheduled to commence March 24, 2022.” (Notice of Intent, p. 1) (emphasis
added). He identified 5 affidavits upon which he intended to rely: Dr. David Price, Marjorie
Hammock, Vera Aleksey, Lester David Rosengard, and Allison Franz. (Notice of Intent, p. 1).
None of these reflect an opinion on intellectual disability. Even so, Applicant did not simply rely
on these affidavits. Applicant called Dr. Price and Ms. Franz and both were subject to cross-
examination. Consequently, the stated desire to rely on these affidavits “in lieu of direct

examination” was abandoned by Applicant’s conduct at the hearing. Further, Applicant did not
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rely solely on the affidavits from Ms. Aleksey® or Mr. Rosengard for any point or assertion apart
from evaluation information. Mr. Rosengard’s affidavit was merely part and parcel of the
information provided to Dr. Hall for the evaluation, and could be admissible as part of the basis
for Dr. Hall’s opinion. See generally Rule 705, SCRE (“The expert may in any event be required
to disclose the underlying facts or data on cross-examination.”). At any rate, the intent to rely on
the affidavits apart from the evaluation was abandoned by Applicant’s conduct at the hearing. That
left remaining the affidavit from Ms. Hammock — the only affidavit to which Respondent objected.

The State objected to the affidavit and this Court exercises its discretion to reject the
Hammock affidavit. Applicant asserted that Ms. Hammock could not be reached and indicated a
deposition and or testimony at a subsequent hearing would not be an option, citing her advanced
age and Applicant’s inability to reach her for appearance. In essence, Applicant conceded that
nothing in Ms. Hammock’s affidavit and report has been or can be subjected to the crucible of
cross-examination. Yet, Ms. Hammock was the only affiant who offered an opinion on a contested
fact (adaptive functioning in the development period) based on a contested ‘basis (incomplete
evaluation and/or bias in consideration of information). Applicant’s expert, Dr. Price, did not
opine as to any review and/or reliance on Ms. Hammock’s report or opinion. To the contrary, Dr.
Price plainly stated he did not have an opinion as to intellectual disability.'® The State raised
significant questions about the scope, context and adequacy of the Hammock report and opinion.

These simply cannot be adequately addressed without cross-examination and/or other challenges,

? The affidavit from Vera Aleksey is dated December 30, 2018. Nothing shows that the
affidavit was submitted to Dr. Hall though it would have been available for the DDSN report that
was not filed until April 1, 2019.

10 It is unclear whether Dr. Price reviewed the report and found it insufficient or Applicant

failed to provide the report to Dr. Price for consideration much like Applicant failed to provide the
report to Dr. Hall for consideration {or reconsideration). At any rate, the affidavit is irrelevant to
the testimony of either Dr. Price or Dr. Hall.

/it gy
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and should not be in this context. This Court finds persuasive authority from other jurisdictions
that have recognized the importance of presenting witnesses who would opine on adaptive
functioning so that the courts may accurately and carefully assess credibility:
Many courts have noted, correctly, that “[a]daptive behavior is a broader category,
and more amorphous, than intellectual functioning.” Because of the relative
subjectivity of the adaptive behavior analysis, the importance of clinical judgment
becomes greater under prong two than under prong one. When assessing adaptive
behaviors, therefore, courts must make their own independent determinations of the
clinicians” judgment and credibility.
United States v. Candelario-Santana, 916 F. Supp. 2d 191, 211-12 (D.P.R. 2013) (citations
omitted). Indeed, our Supreme Court has noted the difference credibility can make when
considering the presentation of two witnesses with different conclusions on adaptive functioning.
Blackwell, 420 S.C. at 141-42, 801 S.E.2d at 720. The Supreme Court of South Carolina has
underscored the decision whether to admit affidavits is committed to the sound discretion of the
PCR judge. Simpson v. Moore, 367 S.C. 587, 607, 627 S.E.2d 701, 712 (2006) (citing Beckett v.
Stare, 278 S.C. 223,224,294 S.E.2d 46, 47 (1982)). In light of the above facts, this Court exercises
its discretion to reject the Hammock affidavit and declines to accept the Hammock affidavit.
Again, after careful consideration of the evidence presented at the hearing in connection
with the requirements for a finding of intellectual disability, the Court finds there was simply not
enough evidence presented to indicate that Applicant satisfied all three diagnostic criteria required
to render someone intellectually disabled as required under Franklin. This Court finds Applicant
has failed to show “significantly subaverage general intellectual functioning existing concurrently
with deficits in adaptive behavior and manifested during the developmental period” as required

under our case law. Blackwell, 420 S.C. at 139, 801 S.E.2d at 719. For that reason, the Court

hereby DENIES Applicant’s intellectual disability claim.

13/;%&__
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CONCLUSION

For all the foregoing reasons, this Court denies relief and dismisses the application.

IT IS SO ORDERED THIS  30™ day of June, 2022.

oyt

Edgar W. Dickson, Circuit Court Judge
By Special Assignment

/%g&,\ , South Carolina.
0
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STATE OF SOUTH.CAROLINA )
) IN THE COURT OF COMMON PLEAS
)
COUNTY OF ORANGEBURG )
) Case No. 2015-CP-38-764
Bayan Aleksey )
Applicant, ) -
) o 2 x
vs. ) = o =
) =2 5 =
G = m—
State of South Carolina, ) e ! >>
) R
Respondent. ) jcg 8 = E
’ 2= o 2
v

MOTION TO ALTER OR AMEND JUDGMENT

Pursuant to Rule'59(e), S.C. R. Civ: P:, Applicant Bayan Aleksey, respectfully moves this
Court to alter or amend the judgment contained in the Order Denying Applicant’s Request for
Post-Conviction Relief [hereinafter “thel Order”], dated June 30, 2022, filed July 7, 2022, and
received by undersigned counsel via email from the Office of the Attorney General on July 22,
2022.! The Order contains numerous factual and legal errors and should be withdrawn and replaced
by an order drafted by a judge with jurisdiction to adjudicate Applicant’s claim that he is a person
with intellectual disability.

Below, Applicant sets forth the grounds for altering or ainending the Order and judgment;
however, undersigned counsel respectfully request this' Court allow Applicant an additional thirty
_ (30) days in which to file a meinorandum in support of this motion. Counsel have conferred with
counsel for Respondent who do not object to the proposed timeline of filing a memorandum in

support,

The grounds warranting altering or amending the Order are:

! As of this filing, undersigned counsel has not received official notice of the entry of the Court’s
order from the Clerk of Court or the Court itself.

1
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1. Lack of Jurisdiction: Based on emails between counsel and the Chambers, the date of the
Order’s filing, and Judge Dickson’s retirement on June 30, 2022, it appears Judge Dickson
did not have jurisdiction to rule on Applicant’s claim for relief.

2. Improper reliance on and adoption of a proposed order drafted by the State.
3. Legally.and factually erroneous findings concerning the affidavit of Marjorie Hammock.

4. Legally erroneous conclusion and lack of factual findings supporting denial of Applicant’s
claim that he is a person with intellectual disability and, therefore, ineligible for execution
pursuant to Atkins v, Virginia, 536 U.S. 304 (2002).

Respectfully submitted,

Elizabeth A. Franklin-Best
Elizabeth Franklin-Best, P.C.
2725 Devine Street

Columbia, South Carolina 29205
(803) 331-3421 )
elizabeth@franklinbestlaw.com

Lindsey S. Vann

Brendan Van Winkle

Justice 360

900 Elmwood Avenue, Suite 200
Columbia, South Carolina 29201
(803) 765-1044
lindsey@justice360sc.org
brendan@justice360sc.org

Counsel for Applicant

August [, 2022.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG
Case No. 2015-CP-38-764
Bayan Aleksey
Applicant,
VS.

State of South Carolina,

Respondent.

N N N N N N N N N N N N N N

MEMORANDUM IN SUPPORT OF
MOTION TO ALTER OR AMEND JUDGMENT

Pursuant to the agreement between the parties, capital post-conviction relief (“PCR”)
Applicant Bayan Aleksey submits the following Memorandum in support of his Motion to Alter
or Amend Judgment filed on August 1, 2022. Applicant moves pursuant to Rule 59(e), SCRCP for
this Court to withdraw and replace the Order Denying Relief (“Order”) because the signing judge
lacked jurisdiction, the Order was improperly drafted by counsel for the State, and the Order
contains numerous factual and legal errors in its consideration of Applicant’s claim that he is a
person with intellectual disability whose execution is barred pursuant to Atkins v. Virginia, 356
U.S. 304 (2002).

I.  JUDGE DICKSON LACKED JURISDICTION TO SIGN THE ORDER DENYING RELIEF.
Judge Edgar Dickson did not have jurisdiction to sign the Order due to his retirement on

June 30, 2022.* See S.C. Code § 14-5-110 (establishing that “[tJerms of office for all circuit court

! Judge Dickson’s term in Seat 1 of the First Judicial Circuit started on July 1, 2016 and ended on
June 30, 2022, and the seat was filled by the Honorable Heath Taylor. South Carolina Judicial
Selection ~ Committee, Term  Chart Post 2.2.22  Election, available at
https://www.scstatehouse.gov/JudicialMeritPage/TermsofJudgesandJudicialinformation.php.

1
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judges . . . shall commence as of July first of the year in which they are elected). Though the Order

signed by Judge Dickson is dated June 30, 2022, communications between the Chambers and the

parties indicate the Order was not actually signed until July 1, 2022, at the earliest. The Order was

not filed in the Clerk’s Office until July 7, 2022. Relevant email communications are attached as

Exhibit 1 and reveal the following chain of events:

On June 30, 2022, at 1:23 p.m., Judge Dickson’s law clerk, Jessica Thompson, sent an
email stating that, after consideration of the evidence presented at the evidentiary hearing,
the Court denied Applicant’s intellectual disability claim. Judge Dickson asked counsel
for the State, Melody Brown, to “prepare a Proposed Order and provide it to opposing
counsel for their comments.” Ms. Thompson noted Judge Dickson’s retirement on the
same day, stating: “As you may be aware, Judge Dickson’s final day on the bench is today,
so, unfortunately, if the Order is submitted later than 5pm, we will have to contact court
administration to see how it would be possible for him to sign the Order.” Ex. 1, p. 1.

At 4:21 p.m. on June 30, Ms. Brown emailed Judge Dickson and Applicant’s counsel with
a proposed order and noted “[a] copy is being provided to opposing counsel with this email
so that everyone may review at one time. | will be reviewing again for typographical
errors.”2 Ex. 1, p. 3.

At 5:09 p.m. on June 30, Ms. Brown emailed Judge Dickson’s law clerk with a few
typographical errors noted in the proposed order. Ex. 1, p. 4.

The following day, on July 1, 2022, Ms. Thompson emailed Ms. Brown asking if
“the third sentence of the ‘Pending Federal Habeas Corpus Proceedings’ section [was] cut

off early or am I simply misreading something?” Ex. 1, p. 6.

2 The Proposed Order submitted by Ms. Brown on June 30, 2022 is attached as Exhibit 2.

2
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Later on the morning of July 1, 2022, Ms. Brown sent an email responding to Ms.
Thompson’s question and clarifying that the sentence was incomplete. Ms. Brown sent
another email minutes later noting another error in footnote six and explaining that the
errors were due to the State “working very quickly yesterday afternoon to provide the
proposed language.” Ex. 1, pp. 7, 9.
Also on July 1, 2022, undersigned counsel for Applicant emailed to “object to the State
drafting the order—especially in such a short time frame— . . . [and] to the order making
findings beyond those indicated by the judge’s email yesterday.” Ex. 1, p. 11.
Ms. Brown responded to Applicant’s objections to the proposed order on July 5, 2022. In
her response, she noted that once a proposed order is signed, the parties should review the
order and file a Rule 59(e), SCRCP motion if necessary. Ex. 1., p. 12 (citing Fishburne v.
State, 427 S.C. 505, 516, 832 S.E.2d 584, 589-90 (2019)). Ms. Brown raised the question
of how to handle any motions arising from an order:

To ensure the ability for the parties to participate in the full review process

as outlined above, | would respectfully request that the Court please advise

as to the possibility of Rule 59 motion(s) if necessary. If | understood the

prior emails correctly, it may be that Judge Dickson’s retirement will

prompt the need for special permission from our Supreme Court to allow

this matter to be retained to completion, or that other arrangements may be

made. | would very much appreciate an email that would confirm how to
proceed if the motion(s) become necessary.

Ex. 1, p. 12.

Ms. Thompson responded to Ms. Brown’s email on July 6, 2022. At that time, she signed
her email as Law Clerk to The Honorable Judge Heath P. Taylor. She stated: “I do not
believe Judge Dickson can retain jurisdiction through the case’s completion since he is
now retired.” Ex. 1, p. 13. At that time, Ms. Thompson provided no indication that the

Order had been signed by Judge Dickson.

1061



On July 22, 2022, Ms. Brown sent an email to undersigned counsel, indicating she
determined the Order had been filed and stating: “Yesterday, we checked the public index
which shows the attached order as filed. . . . As of this writing, | have not received any
such document from the clerk. However since the order has been entered, | thought it best
to let you know.”® Ex. 1, p. 14.

The Order is stamped:

FILED FOR RECORD
WINNIFA B. CLARK

2022 JUL -7 AM 9:47

CLERK OF COURT
ORANGEBURG, SC

Order, at 1.

The Order was signed by Judge Dickson in Orangeburg, South Carolina and was dated by
hand on June 30, 2022. Order at 14.

The Order signed and filed corrected the errors noted by Ms. Brown after 5 p.m. on June
30, 2022 and by Ms. Thompson on July 1, 2022. See Order at 5, 6, 8, 12, 13, (correcting
the errors noted in Ex. 1, pp. 4, 6, 7).

Because the proposed order was not submitted until 4:21 p.m. on June 30, 2022, and errors

noted after 5 p.m. on June 30 and on July 1, 2022 were corrected before the judge signed the Order,
it appears the earliest the Order could have been signed was July 1, 2022, after Judge Dickson’s
term ended. Accordingly, he did not have jurisdiction to sign the Order, and it is a nullity. Cf.

Bunkum v. Manor Properties, 321 S.C. 95, 99, 467 S.E.2d 758, 761 (1996) (finding that judgments

% Undersigned counsel did not have any notification from the judge, his clerk, or the Clerk of Court
that the Order had been signed and filed until they received notice from Ms. Brown on July 22,
2022.
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entered by a court lacking in subject matter jurisdiction “void,” “a nullity, and its judgment has no
effect”) (citing DeWitt v. S.C. Dept. of Highways & Public Transp., 274 S.C. 184, 262 S.E.2d 28
(1980)).

The Order should, therefore, be withdrawn to allow for assignment of a new judge with
jurisdiction to adjudicate and issue a ruling on Applicant’s claim. See Ness v. Eckerd Corp., 350
S.C. 399, 404, 566 S.E.2d 193, 196 (Ct. App. 2002) (vacating an order by the initial circuit court
judge following loss of subject matter jurisdiction and finding another circuit judge should
consider post-trial motion following the initial judge’s recusal); SunTrust Morg v. Gobbi, No.
2006-UP-243, 2006 WL 7286028 (S.C. Ct. App. May 16, 2006) (finding Judge Cottingham
properly withdrew a prior order from Judge Baxley who was no longer assigned to that judicial
circuit). The Rules of Civil Procedure specifically address such an occasion and provide: “If at any
time after a trial or hearing has been commenced, but before the final order or judgment has been
issued, the judge is unable to proceed, a successor judge shall be assigned.” Rule 63, SCRCP. The
rule allows for the successor judge to recall any witnesses, and, upon “certifying familiarity with
the record,” the successor judge can complete the proceedings—in this case issue an order
addressing Applicant’s intellectual disability claim. Id.

Il.  THE COURT IMPROPERLY ADOPTED A PROPOSED ORDER DRAFTED BY COUNSEL FOR

THE STATE WITH SCARCELY ANY TIME FOR REVIEW BY APPLICANT’S COUNSEL OR THE
COURT.

Even if Judge Dickson signed the Order when he still had jurisdiction to do so—Dbefore his
term ended on June 30—the signing of an order drafted by the State in less than four hours with
limited time for judicial review was improper. The adoption of the State’s order with negligible
changes in such a short period of time was an abdication of Judge Dickson’s duty to make his own

findings of fact and conclusions of law.
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The Legislature and the Supreme Court of South Carolina have recognized the general
impropriety of a capital PCR judge adopting an order drafted by the State. The PCR statute requires
a capital PCR judge to “in writing . . . make specific findings of fact and state expressly the judge’s
conclusions of law relating to each issue.” See S.C. Code § 17-27-160(D); see also S.C. Code §
17-27-80 (governing post-conviction relief cases generally) (“The court shall make specific
findings of fact, and state expressly its conclusions of law, relating to each issue presented”). The
Supreme Court has repeatedly expressed concerns with PCR courts issuing orders “that do not
comply with section 17-27-80 and Rule 52(a), [SCRCP],” requiring that “the court shall find the
facts specially and state separately its conclusions of law thereon.” See, e.g., Fishburne, 427 S.C.
at 515, 832 S.E.2d at 589; Simmons v. State, 416 S.C. 584, 592-93, 788 S.E.2d 220, 225 (2016).
Especially given the seriousness of a death penalty case, the Court “strongly encourage[s]” judges
presiding in capital cases to “draft their own findings of fact and conclusions of law.” Hall v.
Catoe, 360 S.C. 353, 365, 601 S.E.2d 335, 341 (2004); see also Woodson v. North Carolina, 428
U.S. 280, 303-04, 305 (1976) (“Because of that qualitative difference [between a death sentence
and any other term of imprisonment], there is a corresponding difference in the need for reliability
in the determination that death is the appropriate punishment in a specific case.”).

The adoption of a State-drafted pleading as the Court’s Order is especially prejudicial given
the Supreme Court of the United States’ increasingly restrictive rulings regarding the scope of
federal habeas review. See, e.g., Shinn v. Ramirez, 142 S. Ct. 1718, 1732 (2022) (emphasizing the
requirement that claims first be raised in state court and that a federal habeas court’s “review is
highly circumscribed”). As the Court recently reiterated, “the federal court may review the claim
based solely on the state-court record,” id. (citing Cullen v. Pinholster, 563 U.S. 170, 180 (2011)),

and must “review][] the specific reasons [for denial] given by the state court and defer[] to those

1064



reasons if they are reasonable.” Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). Given the
deference the Court mandates be given state court decisions, letting the State (the Office of the
Attorney General) draft the order means the State also in most cases forecloses any possibility of
federal court intervention. Thus, at present, for most state court prisoners, state PCR is the last
opportunity for meaningful post-conviction review and because of that the process needs to be,
and appear to be, fair. Relying on an order written by an adversarial party does not actually provide
the required adjudication of the merits of a prisoner’s claim by the state court. See 28 U.S.C. §
2254(d).

Here, the process followed by Judge Dickson was especially problematic because he asked
the State to draft the order less than four hours before he was scheduled to retire. The State quickly
drafted the order and submitted it less than forty minutes before Judge Dickson’s retirement. See
Ex. 1, pp. 1, 3. That did not allow Judge Dickson to “spen[d] an adequate amount of time reviewing
the order before adopting it” to ensure the factual findings and legal conclusions in the Order were
in accordance with his own findings of fact and conclusions of law. See Hall, 360 S.C. at 365, 601
S.E.2d at 341 (finding that the record demonstrated that a PCR judge who had two days to review
and adopt a proposed order spent an adequate amount of time reviewing it, though the issue of a
State drafted order was determined to be waived by the PCR applicant).

The timeframe also denied opposing counsel the opportunity to review the proposed order
as the Supreme Court of South Carolina has required in non-capital cases where the prevailing
party is asked to draft a proposed order. See Fishburne, 427 S.C. at 516, 832 S.E.2d at 589
(requiring that “[w]hen counsel for either side prepares the proposed order . . . [a] copy of the
proposed order should be transmitted to opposing counsel,” and “[o]pposing counsel should

promptly review the proposed order and alert preparing counsel and the PCR court as to any
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deficiencies in the proposed order.”). The thirty-nine minutes between transmission of the
proposed order and Judge Dickson’s retirement was simply not enough time for the judge or
opposing counsel to adequately review the Order.

This abbreviated process for drafting and adoption of the proposed order led to the adoption
of “an insufficient PCR order” in two ways: (1) the Order contains factual findings and legal
conclusions related to an affidavit presented at the PCR hearing from Marjorie Hammock that were
not included in Judge Dickson’s email requesting the State draft a proposed order; and (2) the
Order makes only conclusory findings related to Applicant’s intellectual disability, failing to
include specific findings of fact or legal conclusions on each of the three prongs of an intellectual
disability determination required by Atkins. See Fishburne, 427 S.C. at 512, 516, 832 S.E.2d at
587, 589 (“Over the years, we have issued numerous opinions addressing a PCR court’s failure to
make adequate findings of fact and conclusions of law regarding duly raised issues.”); see also
Order, Lindsey v. State, No. 2012-206087 (S.C. Sept. 30, 2014) (vacating a PCR Order of
Dismissal “[i]n light of the Court’s concern with the frequency and severity of the drafting errors
... and this Court’s admonishments to PCR judges in Pruitt v. State, 310 S.C. 254, 423 S.E.2d
127 (1992), and Hall v. Catoe, [supra]” and remanding “to the circuit court for issuance of an
amended order the complies with Pruitt and Hall, and with S.C. Code Ann. § 17-27-80 (2003)).
These insufficiencies further render the Order inadequate to serve as an adjudication on the merits
for federal habeas review. See 28 U.S.C. § 2254(d). This Court should, therefore, withdraw the
insufficient Order, hold any necessary hearings, and issue a reasoned order with the Court’s own

findings of fact and conclusions of law. See Rule 63, SCRCP; S.C. Code § 17-27-160(D).
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I1l.  THE ORDER CONTAINS LEGALLY AND FACTUALLY ERRONEOUS FINDINGS CONCERNING
THE AFFIDAVIT OF MARJORIE HAMMOCK.

Although the email requesting the State draft a proposed order did not include any
instructions from the court related to an affidavit from Marjorie Hammaock, the Order submitted
by the State and signed by Judge Dickson ruled the affidavit was inadmissible. This finding is
inconsistent with how the issue was addressed at the PCR hearing and the law specifically allowing
presentation of evidence through affidavits in PCR hearings.

Prior to the PCR hearing, Applicant filed a Notice of Intent to Rely on Affidavits in lieu of
live testimony, including affidavits from Dr. David Price (a forensic psychologist who
administered an 1Q test to Applicant), Marjorie Hammock (a social worker who evaluated
Applicant’s adaptive functioning by interviewing witnesses and reviewing records), Vera Aleksey
(Applicant’s mother), Lester David Rosengard (Applicant’s childhood counselor), and Allison
Franz (a law student who conducted a reading level analysis of Applicant’s writing). In that notice,
Applicant recounted the legal framework allowing the Court to receive proof by affidavit:

This procedure is authorized pursuant to S.C. Code 8§ 17-27-80, which provides
that, in a hearing on an application for post-conviction relief, “[a]ll rules and
statutes applicable in civil proceedings are available to the parties. The court may
receive proof by affidavits, depositions, oral testimony or other evidence and may
order the applicant brought before it for hearing.” The South Carolina Supreme
Court has endorsed this process. See Simpson v. Moore, 367 S.C. 587, 607-08, 627
S.E.2d 701, 712 (2006) (rejecting the State’s argument that it was error for the PCR
court to consider over forty depositions and twenty-two affidavits in lieu of live
testimony), abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810
S.E.2d 836 (2018); Beckett v. State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (1982).
Accordingly, courts across the state have received affidavits in lieu of testimony in
numerous capital post-conviction cases. See, e.g., Stephen C. Stanko v. State, 08-
CP-22-01446 (Georgetown County); Louis Michael Winkler, Jr. v. State, 11-CP-
26-03907 (Horry County); Kevin Mercer v. State, 09-CP-32-5465 (Lexington
County); Kenneth Simmons v. State, 05-CP-18-1368 (Dorchester County); Herman
Lee Hughes v. Michael Moore, 98-CP-09-101 (Calhoun County); Joseph M. L.
Gardner v. Michael Moore, 98-CP-18-453 (Dorchester County); Keith L. Simpson
v. Michael Moore, 97-CP-42-1911 (Spartanburg County).
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Notice of Intent to Rely on Affidavits, at 12 (Mar. 22, 2022). Applicant further noted that by relying
on these affidavits and providing them to the State in advance of the hearing, “the State will have
a better opportunity to consider their statements and make informed decisions about whether to
cross-examine those witnesses than if the witnesses were called for direct examination at the
evidentiary hearing.” 1d. at 3. Applicant also specifically acknowledged that: “Of course,
applicant acknowledges that the Attorney General has the prerogative to call any or all witnesses
who have provided affidavits or other documentary evidence for purposes of cross-examination.
Whether to do so is completely within the Attorney General’s discretion.” 1d. at 5.

At the beginning of the PCR hearing, the State only objected to admission of the Hammock
affidavit, and Judge Dickson took the issue under advisement. During the hearing, he heard
testimony from Dr. Alicia Hall, a forensic psychologist at the South Carolina Department of
Disabilities and Special Needs who conducted a Court ordered evaluation of Applicant for
intellectual disability. Dr. Hall acknowledged that she received the Hammock affidavit with
information about Applicant’s functioning but not until after she had completed her own
evaluation. Dr. Hall acknowledged that she could have changed her opinion after issuing her report
based on this new information, but she declined to do so.

At the conclusion of the hearing, Judge Dickson addressed the issue again. He did not rule
the affidavit was inadmissible. Instead, he allowed the record to remain open for the State to
attempt to contact Hammock or to obtain their own expert who could respond to the information
contained in the affidavit. There is no indication in the record that the State took advantage of these
opportunities. Instead, the State filed an Additional Response to Applicant’s Offer to Rely on

Affidavits. The State then drafted a proposed order simply finding the affidavit inadmissible, as

10
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opposed to confronting the information it contained by calling Hammaock for cross examination or
presenting its own expert.

The Order errs in ruling the Hammock affidavit is inadmissible. Judge Dickson properly
allowed the State the opportunity to call Hammock for cross examination or to rebut the
information contained in her affidavit. The State’s failure to do so does not render the affidavit
inadmissible. Under these circumstances the affidavit was admissible and there was no prejudice
to the State. See Simpson, 367 S.C. at 607, 627 S.E.2d at 608-09 (finding no prejudice to the State
where “the court gave the State the opportunity to submit additional testimony and affidavits
countering the evidence presented by” the PCR applicant).

Further, the Order makes erroneous factual findings related to the affidavit by
misrepresenting the record from the PCR hearing. For example, the Order incorrectly concludes
that Hammock was unavailable for the State to cross examine. Order at 11. At the hearing,
Applicant indicated that Hammock had not responded to a phone call and an email before the
hearing, and because the law permits an Applicant to present proof by way of affidavit, he decided
to admit her affidavit at the hearing. This was not a concession that Hammock was unavailable.
There is nothing in the record to indicate that the State even tried to contact Hammock despite
being given additional time to do so, much less that it subpoenaed her to appear at a hearing or
noticed her for a deposition. See Rule 804, SCRE (defining the situations in which a declarant is
considered “unavailable”).

Similarly, the Order erroneously concludes that “Applicant’s conduct at the hearing”
abandoned his intent to rely on affidavits. Order at 12. Essentially, the Order finds that Applicant
presenting live testimony from two witnesses who also provided affidavits in the case waived his

ability to rely on affidavits from another witness. The law makes no such provision, and Applicant

11
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clearly demonstrated his intention to rely on affidavits, including Hammock’s, by submitting a
formal written notice of intent to do so in advance of the hearing and making no waiver of his
intent to do so at the hearing. These erroneous legal and factual findings should be corrected by
this Court in an amended Order.

IV.  THE ORDER FAILS TO ADEQUATELY ADDRESS AND ADJUDICATE, AND ULTIMATELY

REACHES AN ERRONEOUS CONCLUSION REGARDING, APPLICANT’S CLAIM THAT HE IS
A PERSON WITH INTELLECTUAL DISABILITY.

Following the rejection of the Hammock affidavit, the Order fails to address any of the
other evidence Applicant presented at the PCR hearing and, in doing so, fails to make adequate
factual findings or legal conclusions. The Eighth Amendment’s prohibition against cruel and
unusual punishment bars “the execution of persons with intellectual disability.”* Hall v. Florida,
572 U.S. 701, 704 (2014); Atkins v. Virginia, 536 U.S. 304 (2002). South Carolina has defined
intellectual disability as “significantly subaverage general intellectual functioning existing
concurrently with deficits in adaptive behavior and manifested during the developmental period.”
S.C. Code Ann. 8§ 16-3-20(c)(b)(10) (2018). This definition comports with the medical
community’s generally accepted definition of intellectual disability identifying three required
diagnostic criteria: (1) significantly subaverage intellectual functioning; (2) deficits in adaptive
functioning; and (3) onset of these deficits during the developmental period. Hall, 572 U.S. at
710; Atkins, 536 U.S. at 308, n. 3; State v. Blackwell, 420 S.C. 127, 139 801 S.E.2d 713 (2017);
Franklin v. Maynard, 356 S.C. 276, 588 S.E.2d 604 (2003). Accordingly, a ruling on whether a

capital defendant (or in this case, a capital PCR Applicant) is a person with intellectual disability

4 The Court previously referred to “intellectual disability” as “mental retardation.” In Hall, the
Court instructed that the term “intellectual disability” replaces and has the same meaning as
“mental retardation.” Hall, 572 U.S. at 704 (citing Rosa’s Law, 124 Stat. 2643).

12
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requires consideration of evidence presented on all three diagnostic criteria and factual findings
and legal conclusion on each of the three prongs.

At the hearing, Applicant presented evidence on all three prongs,® yet the Order includes
only a conclusory finding crediting the testimony of Dr. Hall and one conclusory paragraph on the
question intellectual disability. That paragraph reads:

[A]fter careful consideration of the evidence presented at the hearing in connection

with the requirements for a finding of intellectual disability, the court finds there

was simply not enough evidence presented to indicate that Applicant satisfied all

three diagnostic criteria required to render someone intellectually disabled as

required under Franklin. This Court finds Applicant failed to show “significantly

subaverage general intellectual functioning existing concurrently with deficits in
adaptive behavior and manifested during the developmental period” as required

under our case law. Blackwell, 420 S.C. at 139, 801 S.E.1d at 719. For that reason,
the Court hereby DENIES Applicant’s intellectual disability claim.

Order at 13.

This conclusory and blanket rejection of Applicant’s claim is insufficient. It fails to address
that Applicant presented evidence on all three prongs of intellectual disability and how that
evidence undermined Dr. Hall’s conclusions. Further, the Order does not explain why the evidence
presented failed to satisfy the three prongs of the intellectual disability criteria, or even which of
the three prongs were not met. This is simply insufficient for meaningful appellate or federal
habeas review. See McCray v. State, 305 S.C. 329, 330, 408 S.E.2d 240, 241 (1991) (“The PCR
court dismissed McCray’s allegations of ineffective assistance of counsel without making findings
of fact on the specific allegations raised. . . . The PCR court’s conclusions regarding ineffective

assistance are insufficient for appellate review and fail to meet the standard set forth in the statute

® Even discounting Hammock’s affidavit, Applicant presented evidence relevant to each of the
three prongs, including Dr. David Price who testified he administered an 1Q test with a score in
the intellectual disability range, testimony from Pamela Leonard regarding the (in)validity of 1Q
scores in Applicant’s school records, records from Applicant’s developmental period (school,
counseling, and work), and affidavits from Applicant’s mother and counselor discussing his
adaptive functioning during the developmental period.
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[S.C. Code § 17-27-80 (1976)]. Accordingly, we reverse the order denying McCray relief and
remand for a new PCR hearing.”). This Court must remedy the lack of factual findings and
conclusions of law, by vacating Judge Dickson’s Order and replacing it with a reasoned order.
CONCLUSION
For the reasons stated above, this Court should withdraw the previously entered order and
replace it with an order drafted by a judge with jurisdiction to adjudicate Applicant’s claim that he
is a person with intellectual disability, not subject to the ultimate punishment of death.

Respectfully submitted,

Elizabeth A. Franklin-Best
Elizabeth Franklin-Best, P.C.
3710 Landmark Drive, Suite 113
Columbia, South Carolina 29204
(803) 445-1333
elizabeth@franklinbestlaw.com

Lindsey S. Vann

Brendan Van Winkle

Justice 360

900 Elmwood Avenue, Suite 200
Columbia, South Carolina 29201
(803) 765-1044
lindsey@justice360sc.org
brendan@justice360sc.org

£S5 XA

Counsel for Applicant

August 31, 2022,
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8/24/22, 12:39 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Thu, Jun 30, 2022 at 1:23 PM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary
(Catherine C. Wilson)" <edicksonsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Counsel,

On March 24, 2022, the Court held a PCR evidentiary hearing on Applicant’s intellectual disability claim in which he
alleges his death sentence violates the Eighth and Fourteenth Amendments to the United States Constitution. The
definition of “intellectual disability” requires three diagnostic criteria be found: (1) significantly subaverage intellectual
functioning; (2) deficits in adaptive functioning; and (3) onset of these deficits during the developmental period.

At the hearing, the Court heard testimony from Dr. Alicia Hall (qualified as an expert in forensic psychology and
intellectual disability assessment before and after developmental period), Dr. David Price (qualified as an expert in clinical
psychology & forensic neuropsychology), Pamela Leonard (who came on as a mitigation specialist in the limited role of
looking into Applicant’s intellectual disability), and Allison Franz (a clinic student from Cornell Law). Applicant himself
waived his appearance and was not present at the hearing. Additionally, Applicant proffered the Affidavit of Marjorie
Hammock, which opined directly on adaptive functioning in the developmental period. Applicant did not call Ms.
Hammock as a witness at the hearing and in fact stated that they were unable to get in contact with her prior to the
hearing. As a result, the State was unable to cross examine Ms. Hammock and objected to Applicant’s reliance on the
affidavit.

After careful consideration of the evidence presented at the hearing in connection with the requirements for a finding of
intellectual disability, the Court finds there was simply not enough evidence presented to indicate that Applicant satisfied
all three diagnostic criteria required to render someone intellectually disabled. For that reason, the Court hereby DENIES
Applicant’s intellectual disability claim.

Ms. Brown, Judge Dickson asks that you prepare a Proposed Order and provide to opposing counsel for their comments.
As you may be aware, Judge Dickson’s final day on the bench is today, so, unfortunately, if the Order is submitted later
than 5 pm, we will have to contact court administration to see how it would be possible for him to sign the Order.

Thank you,

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson
P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187
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8/24/22, 12:39 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764
E: edicksonlc@sccourts.org

From: Melody Brown <MBrown@scag.gov>

Sent: Monday, May 23, 2022 4:51 PM

To: Dickson, Edgar W. <edicksonj@sccourts.org>; Dickson, Edgar W. Law Clerk (Jessica Thompson)
<edicksonlc@sccourts.org>; Dickson, Edgar W. Secretary (Catherine C. Wilson) <edicksonsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@)justice360sc.org>; brendan@)justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

[Quoted text hidden]

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that
is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of the
message and any attachments.

Exhibit 1, PA0Z2
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8/24/22, 12:40 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Melody Brown <MBrown@scag.gov> Thu, Jun 30, 2022 at 4:21 PM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary (Catherine C. Wilson)" <edicksonsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms. Thompson:

Please accept this proposed order as requested. A copy is being provided to opposing counsel with this
email so that everyone may review at one time. I will be reviewing again for typographical errors. Thank
you.

[Quoted te t hidden]

@ Aleksey, 2015 PCR. Proposed Order Denying Relief (03029390).docx
34K
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8/24/22, 12:41 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Melody Brown <MBrown@scag.gov> Thu, Jun 30, 2022 at 5:09 PM

To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Dickson, Edgar W. Secretary (Catherine C. Wilson)" <edicksonsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms. Thompson:

We found a few typographical errors:

p. 6 at n. 2 — Case No. should be 1998-008987
p. 8 italicized “summary dismissal of Ground” should be “Grounds” (plural)
p. 12 at 5 lines from the bottom does have “Application’s expert” instead of “Applicant’s expert”

p. 13 (first few sentences) “other jurisdictions that have recognized” should be substituted grammar
correction

I apologize for these errors and hope that they have not detracted terribly from review.

Please let me know if I may provide anything further.

Sincerely,

Melody

MELODY J. BROWN, Senior Assistant Deputy Attorney General
Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 | mbrown@scag.gov
P.O. Box 11549 | Columbia, SC 29211

scag.gov

Exhibit 1, PAG&4
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8/24/22, 12:41 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in error please notify the
sender immediately by reply email and then delete this message from your system Please do not copy it or use it for any purposes, or disclose its
contents to any other person. This email, and attachments, are subject to FOIA requests. Thank you for your cooperation.

[Quoted te t hidden]
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8/24/22, 12:41 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Fri, Jul 1, 2022 at 10:36 AM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Ms. Brown,

Was the third sentence of the “Pending Federal Habeas Corpus Proceedings” section cut off early or am | simply
misreading something? | apologize if | am.

Thank you,

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson
P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: edicksonlc@sccourts.org

From: Melody Brown <MBrown@scag.gov>

Sent: Thursday, June 30, 2022 5:10 PM

To: Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org>; Dickson, Edgar W.
<edicksonj@sccourts.org>; Dickson, Edgar W. Secretary (Catherine C. Wilson) <edicksonsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@justice360sc.org>; brendan@)justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: RE: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any
links or opening attachments. ***

[Quoted text hidden]

Exhibit 1, PAGZ 9
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8/24/22, 12:42 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Melody Brown <MBrown@scag.gov> Fri, Jul 1, 2022 at 10:59 AM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Good morning:

You are correct to note that needs attention. I think it should read just “filed a motion to stay” with
“pending” deleted - a drafting error imported from the return. Good catch. I did not intend to submit any
further procedural fact for consideration.

Melody

MELODY J. BROWN, Senior Assistant Deputy Attorney General
Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 | mbrown@scag.gov
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged If you have received it in error please notify the
sender immediately by reply email and then delete this message from your system. Please do not copy it or use it for any purposes, or disclose its
contents to any other person This email, and attachments, are subject to FOIA requests Thank you for your cooperation

[Quoted text hidden]
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Exhibit 1, PAG88
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8/24/22, 12:42 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Melody Brown <MBrown@scag.gov> Fri, Jul 1, 2022 at 11:18 AM

To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>, "Dickson, Edgar W."
<edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

May I respectfully add that there is an error in n. 6 on p. 7 — the note was to reference the motion for stay in
state court — it should read: “Applicant’s motion to stay was not specifically ruled upon; however, it was
rendered moot when the Supreme Court of South Carolina issued the decision in 2016.”

I do apologize for these drafting errors — we were working very quickly yesterday afternoon to provide the
proposed language.

[Quoted te t hidden]
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8/24/22, 12:43 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org> Fri, Jul 1, 2022 at 11:51 AM
To: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>

Cc: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Not a problem, thank you.

Thank you,

Jessica Thompson

Law Clerk

The Honorable Judge Edgar W. Dickson
P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: edicksonlc@sccourts.org

From: Melody Brown <MBrown@scag.gov>

Sent: Friday, July 1, 2022 11:18 AM

To: Dickson, Edgar W. Law Clerk (Jessica Thompson) <edicksonlc@sccourts.org>; Dickson, Edgar W.
<edicksonj@sccourts.org>; Taylor, Heath P. Secretary (Catherine C. Wilson) <htaylorsc@sccourts.org>

Cc: 'lindsey@justice360sc.org' <lindsey@)justice360sc.org>; brendan@)justice360sc.org; elizabeth@franklinbestlaw.com;
Ed Salter <ESalter@scag.gov>; Angela Brown <abennett@scag.gov>

Subject: RE: Bayan Aleksey: Capital PCR action - 2015-cp-38-764

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any
links or opening attachments. ***

[Quoted te t hidden]

Exhibit 1, Pa;ea8
https://mail.google.com/mail/u/1/?ik=da8b72b81a&view=pt&search=all&permmsgid=msg-f%3A1737166089891232715&simpl=msg-f%3A1737166089... 1/1



8/24/22, 12:43 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey S. Vann <lindsey@justice360sc.org> Fri, Jul 1, 2022 at 4:06 PM
To: "Dickson, Edgar W. Law Clerk (Jessica Thompson)" <edicksonlc@sccourts.org>

Cc: Melody Brown <MBrown@scag.gov>, "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary
(Catherine C. Wilson)" <htaylorsc@sccourts.org>, "brendan@justice360sc.org" <brendan@)justice360sc.org>,
"elizabeth@franklinbestlaw.com" <elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown
<abennett@scag.gov>

Dear Ms Thompson,

We received your email and the State's proposed order. On behalf of Mr. Aleksey, we object to the State drafting the order-especially
in such a short timeframe-as the Supreme Court of South Carolina does not approve of this practice and “strongly encourages” judges
presiding in capital cases to “draft their own findings of fact and conclusions of law.” Hall v. Catoe, 360 S.C. 353, 365, 601 S.E.2d
335, 341 (2004). We also object to the order making findings beyond those indicated by the judge's email yesterday.

Thank you, and I hope you have a good holiday weekend.

Best,

Lindsey S. Vann

Executive Director, Justice 360

900 Elmwood Avenue, Suite 200
Columbia, SC 29201 | (803) 765-1044

[Quoted text hidden]
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8/24/22, 12:44 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Melody Brown <MBrown@scag.gov> Tue, Jul 5, 2022 at 11:24 AM
To: "Lindsey S. Vann" <lindsey@justice360sc.org>, "Dickson, Edgar W. Law Clerk (Jessica Thompson)"
<edicksonlc@sccourts.org>

Cc: "Dickson, Edgar W." <edicksonj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)"
<htaylorsc@sccourts.org>, "brendan@justice360sc.org" <brendan@justice360sc.org>, "elizabeth@franklinbestlaw.com"
<elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown <abennett@scag.gov>

Good morning:

In light of opposing counsel’s email, | would submit in contrast to Applicant’s reliance on Hall v. Catoe, which, incidentally,
did not prohibit the practice, the more recent case of Fishburne v. State:

The preparation and finalization of a PCR order is often a collaborative effort. We recognize the prevailing party often
prepares a proposed order for the PCR court. See Hall v. Catoe, 360 S.C. 353, 365, 601 S.E.2d 335, 341 (2004) (“[llt is
common practice for judges to ask a party to draft a proposed order for the sake of efficiency.”). When counsel for either
side prepares the proposed order, the order must include findings of fact and conclusions of law as to all issues raised by
an applicant. A copy of the proposed order should be transmitted to opposing counsel. Opposing counsel should promptly
review the proposed order and alert preparing counsel and the PCR court as to any deficiencies in the proposed order.
Because the PCR judge will ultimately be signing the order, the PCR judge must carefully review the proposed order to
ensure it includes appropriate findings of fact and conclusions of law as to all issues raised. Once a proposed order is
finalized, signed by the PCR judge, filed, and served upon the parties, the parties should thoroughly review the final order
to make sure all issues raised were adequately addressed as required by section 17-27-80 and Rule 52(a); if they were
not, a timely **590 Rule 59(e) motion should be filed, requesting the PCR court to address the appropriate issues.

Fishburne v. State, 427 S.C. 505, 516, 832 S.E.2d 584, 589-90 (2019).

To ensure the ability for the parties to participate in the full review process as outlined above, | would respectfully request
that the Court please advise as to the possibility of Rule 59 motion(s) if necessary. If | understood the prior emails
correctly, it may be that Judge Dickson’s retirement will prompt the need for special permission from our Supreme Court
to allow this matter to be retained to completion, or that other arrangements may be made. | would very much appreciate
an email that would confirm how to proceed if the motion(s) become necessary.

Thank you.

[Quoted text hidden]
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8/24/22, 12:44 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - 2015-cp-38-764

Taylor, Heath P. Law Clerk (Jessica Thompson) <htayloric@sccourts.org> Wed, Jul 6, 2022 at 11:57 AM
To: Melody Brown <MBrown@scag.gov>, "Lindsey S. Vann" <lindsey@justice360sc.org>

Cc: "Taylor, Heath P." <htaylorj@sccourts.org>, "Taylor, Heath P. Secretary (Catherine C. Wilson)" <htaylorsc@sccourts.org>,
"brendan@justice360sc.org" <brendan@justice360sc.org>, "elizabeth@franklinbestlaw.com”
<elizabeth@franklinbestlaw.com>, Ed Salter <ESalter@scag.gov>, Angela Brown <abennett@scag.gov>, "Goodstein, Diane
S. Law Clerk (Mark A. Hinds)" <DGoodsteinLC@sccourts.org>

Ms. Brown,

| do not believe Judge Dickson can retain jurisdiction through the case’s completion since he is now retired.
However, I've emailed Judge Goodstein’s law clerk to confirm whether she can request the Supreme Court
reassign the case to Judge Taylor for any subsequent proceedings/motions that are filed in the case.
Hopefully this answers your question.

Thank you,

Jessica Thompson

Law Clerk

The Honorable Judge Heath P. Taylor
P.O. Box 1949

Orangeburg, SC 29116

P: (803)-535-2187

E: htayloric@sccourts.org

[Quoted text hidden]
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8/24/22, 12:38 PM Justice 360 Mail - Bayan Aleksey: Capital PCR action - ORDER FILED

Lindsey Vann <lindsey@deathpenaltyresource.org>

Bayan Aleksey: Capital PCR action - ORDER FILED

Melody Brown <MBrown@scag.gov> Fri, Jul 22, 2022 at 9:19 AM
To: "lindsey@justice360sc.org" <lindsey@justice360sc.org>, "elizabeth@franklinbestlaw.com"
<elizabeth@franklinbestlaw.com>, "brendan@justice360sc.org" <brendan@)justice360sc.org>

Cc: Ed Salter <ESalter@scag.gov>

Dear Counsel:

Good morning.

Yesterday, we checked the public index which shows the attached order as filed. We reached out to the
clerk’s office and requested a copy of the form showing service as that did not appear in the scan. We
checked here and we did not have a copy from clerk. As of this writing, I have not received any such
document from the clerk. However since the order has been entered, I thought it best to let you know.

Sincerely,

Melody

MELODY J. BROWN, Senior Assistant Deputy Attorney General
Office of the South Carolina Attorney General

Capital and Collateral Litigation Section | Office 803-734-6305 | mbrown@scag.gov
P.O. Box 11549 | Columbia, SC 29211

scag.gov

This email, along with any attachments, is considered confidential and may be legally privileged. If you have received it in error please notify the
sender immediately by reply email and then delete this message from your system Please do not copy it or use it for any purposes, or disclose its
contents to any other person. This email, and attachments, are subject to FOIA requests. Thank you for your cooperation.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

N N N

COUNTY OF ORANGEBURG
BAYAN ALEKSEY, #5059 ) C/A No. 2015-CP-38 -764
) (Capital Case)
Applicant, )
VS. ) ORDER
) (DENYING RELIEF)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)

This is a capital post-conviction relief (PCR) action filed on June 11, 2015. The State
moved to dismiss the action as untimely and improperly successive with its return filed August 10,
2015, amended April 26, 2021, as this is Applicant’s second PCR action. (See C/A 2001-CP-38-
628, order denying relief filed February 5, 2010). At a motions hearing held on May 6, 2021, the
undersigned heard argument on the State’s motion to dismiss. The application presented various
claims within ten grounds, Grounds (A) through (J). The parties confirmed to the Court at the
May 6, 2021 hearing that they were in agreement that Grounds (B) through (J) are procedurally
barred as untimely and successive without exception. The Court will grant the State’s motions as
to these grounds. The remaining ground, Ground (A), is based on an allegation of intellectual
disability and exemption for the death penalty. The Court convened a hearing on this one ground
on March 24, 2022. After careful consideration of the evidence presented at the hearing in
connection with the requirements for a finding of intellectual disability, the Court finds there was
simply not enough evidence presented to indicate that Applicant satisfied all three diagnostic
criteria required to render someone intellectually disabled. For that reason, the Court hereby
DENIES Applicant’s intellectual disability claim. Consequently, this Court dismisses the

application in its entirety.
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THE CRIME
The Supreme Court of South Carolina provided this general summary of the murder and
the investigation and certain key evidence:

On New Year’s Eve 1997, Sergeant Franklin Lingard of the South Carolina
Highway Patrol stopped a white Ford Mustang with a Delaware license plate for
speeding on Interstate 95. Sergeant Lingard approached the driver’s side of the
Mustang and was shot to death by a gun fired from inside the car on the driver’s
side. Officer Lin Shirer, a narcotics officer with the Calhoun County Sheriff's
Office, accompanied Sergeant Lingard on patrol that night. Officer Shirer
witnessed the shooting, but was unable to see inside the car to identify the shooter
because of its dark tinted windows.

A multi-car chase ensued. An officer stopped the Mustang long enough for
Gloryvee Perez Blackwell (Blackwell) and her two children to exit from the
passenger side of the vehicle. While Blackwell and the children were exiting the
car, appellant held a gun to his head and threatened to kill himself if the officers
came any closer to him. Appellant sped away and was eventually stopped again
when an officer deliberately collided his vehicle with the Mustang.

Appellant was pulled unconscious from the car, treated at the scene by EMS, then

taken to the hospital, and from there to the Orangeburg/Calhoun Regional

Detention Center on New Year’s Day. A background check on appellant revealed

an extensive record of arrests for fraud-related activities, outstanding warrants, and

numerous aliases. In addition, both the Mustang and its license tag were stolen.

On January 2nd, appellant gave two statements to officers from the State Law

Enforcement Division (SLED). In the first, he claimed Blackwell was driving and

shot Sergeant Lingard, after which they stopped and changed seats. In the second,

appellant confessed to the shooting.
State v. Aleksey, 343 S.C. 20, 25, 538 S.E.2d 248, 250-51 (2000).

PROCEDURAL HISTORY
Trial

Applicant was arrested on January 1, 1998. He was indicted for murder at the January
1998 term of the Court of General Sessions for Orangeburg County (98-GS-38-0244). The court
appointed Thomas R. Sims, Esg., and I. McDuffie Stone, 11, Esq., to represent Applicant on the

charge. On August 24, 1998, the matter was called to trial before the Honorable Edward B.
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Cottingham. The matter was prosecuted by Walter M. Bailey, Jr., Solicitor of the First Judicial
Circuit. On August 29, 1998, the jury entered a unanimous verdict of guilty for the crime of
murder. ROA. p. 1804.1 The sentencing phase began on August 31, 1998. ROA. p. 1856. At
the conclusion of evidence, argument, and instruction, the jury began deliberations on September
1, 1998. After two (2) hours and ten (10) minutes of deliberation, on September 1, 1998, the jury
found the existence of the statutory aggravating circumstance and recommended a sentence of
death. ROA. p. 2171-72. After denying counsel’s motion for a new trial and sentencing, Judge
Cottingham sentenced Applicant to death. ROA. p. 2179-82.
Direct Appeal
Robert M. Dudek, Esq., of the South Carolina Office of Appellate Defense, represented
Applicant on appeal, and raised the following issues, as set out by the Supreme Court in its opinion:
I Did the trial court's instruction that the jury had “one single objective and
that is to seek the truth” violate appellant's due process rights by shifting the
burden of proof to appellant and diluting the reasonable doubt standard of

proof?

Il. Did the trial court err by refusing to suppress appellant's confession and by
impermissibly delegating a portion of his Miranda duties to the jury?

1. Did the trial court err in refusing to allow appellant to cross-examine
Blackwell concerning dismissed indictments on narcotics charges?

V. Did the trial court err by refusing to redact from appellant's statement
references to a contract on his life?

Aleksey, 343 S.C. at 25-26, 538 S.E.2d at 251.
On November 13, 2000, the Court entered its opinion affirming the conviction and sentence
after these levels of review: (1) affirming for lack of prejudicial trial error; (2) affirming after

finding that the “death sentence was not the result of passion, prejudice, or other arbitrary factors,”

! “ROA” refers to the record on appeal from Aleksey’s direct appeal.
3
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(3) affirming after finding the evidence supports the jury’s finding of the aggravating
circumstance,” and, finally, (4) affirming after proportionality review concluding, “the death
sentence is not excessive or disproportionate to the penalty imposed in similar cases, where, as
here, the single aggravating circumstance was death of a police officer.” Id., at 36, 538 S.E.2d at
256. Rehearing was denied on December 6, 2000. Id., at 20, 538 S.E.2d at 248.

Applicant then sought certiorari to the Supreme Court of the United States raising his jury
instruction issue following as presented in Issue | of the direct appeal. On May 14, 2001, the
Supreme Court denied the petition. Aleksey v. South Carolina, 532 U.S. 1027 (2001). Applicant
then obtained a stay to pursue post-conviction relief.

The First Application for Post-conviction relief
(2001-CP-38-628)

Applicant filed an application for post-conviction relief on May 31, 2001. The matter was
assigned to the Honorable Diane S. Goodstein. James Brown, Esq., of Beaufort and David Tarr,
Esq., of Columbia — both meeting the heightened statutory requirements for appointment, see S.C.
Code S.C. Code § 17-27-160 (B) — were appointed to represent Applicant in the action. Applicant
would amend his application on September 20, 2002, and again on January 31, 2005. An
evidentiary hearing was held in two parts, November 12 through November 15, 2002, and July 7
through July 10, 2003. After briefing, and the filing of the third (and amended) application, Judge
Goodstein issued an Order denying relief on February 4, 2010. Applicant filed a motion to alter
or amend, and a hearing on the motion was held on May 4, 2010. Judge Goodstein denied the
motion by order entered September 2, 2010. Applicant appealed the denial of post-conviction

relief.
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First PCR Action Appeal

Mr. Dudek, appointed appellate counsel from the direct appeal, and current counsel,
Elizabeth Franklin-Best, then also of the South Carolina Office of Appellate Defense, represented
Applicant in the appeal. Appellate counsel filed a petition for writ of certiorari in the Supreme
Court of South Carolina on June 11, 2011, presenting nine (9) issues from the PCR action.
Respondent, State of South Carolina, made its return to the petition on November 16, 2011. On
May 23, 2014, the South Carolina Supreme Court denied the Petition. Aleksey v. State of South
Carolina, Appellate Case No. 2010-173586 (S.C.S.Ct. May 22, 2014 Order denying petition for
certiorari). Applicant filed a timely petition for rehearing on June 5, 2014 that the Court denied on
June 26, 2014. The Court issued the remittitur on June 26, 2014.

As he did after his direct appeal, Applicant sought further review by filing a petition for
a writ of certiorari in the Supreme Court of the United States on December 1, 2014. Counsel raised
three ineffective assistance claims (related to conflict, prison adaptability evidence, and a
challenge to his confession). On February 23, 2015, the Supreme Court denied the petition.
Aleksey v. South Carolina, 574 U.S. 1162 (2015). Applicant then turned to the federal courts,
obtained a stay of execution, and filed a federal habeas corpus petition.

Pending Federal Habeas Corpus Proceedings
(5:14-03016-JMC-KDW)

The District Court appointed Teresa Norris and Elizabeth Franklin-Best as counsel on July
28, 2014, and entered the appropriate stays to allow the action to be filed and considered. On June
9, 2015, counsel filed a habeas petition in the district Court. On the same date, Applicant filed a
motion to stay pending. Applicant had raised the claims he would also raise in this action, and
advised the federal court these claims were not raised and considered in his state court proceedings

“due to inadequate assistance of post-conviction counsel” but he would be “simultaneously filing
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a second application for state post-conviction relief” with these allegations of error. (Return
Attachment 10, Federal Habeas Corpus Petition, ECF No. 75 at 9, 13-14, 20, 22, 25, 26-27, 28,
29, 36, 44). Over objection, the United States Magistrate assigned to the case granted a stay on
August 19, 2015, concluding that based on the filings she could “[]not definitively say that
[Applicant’s] pending PCR application is not subject to review.” (C/A 5:14-03016-JMC-KDW,
ECF No. 83 at 4). She also directed that *“a joint status report” shall be filed “every six months,”
(C/A 5:14-03016-JMC-KDW, ECF No. 83 at 4), which the parties continue to do.
Relevant Procedural History for this Action

Applicant filed his application on June 11, 2015. This is Applicant’s second PCR action
challenging his 1998 capital trial and sentencing. The trial judge imposed a sentence of death on
September 1, 1998 for Applicant’s 1997 murder of a police officer, Sgt. Franklin Lingard of the
South Carolina Highway Patrol. Applicant filed his first PCR application on May 31, 2001. That
action was denied on February 4, 2010, with certiorari review denied on May 23, 2014. He is
currently in federal court on a petition for writ of habeas corpus. The District Court has stayed
that action, at Applicant’s request, for Applicant to return to this Court and pursue another PCR
action.

On August 10, 2015, Respondent, State of South Carolina, made its initial return and
moved to dismissed the action as improperly successive and untimely. Judge Early, then appointed
to hear this capital action,? allowed argument on the State’s motion to dismiss on September 9,

2015, along with argument on Applicant’s motion to stay the proceedings until resolution of

2 Supreme Court of South Carolina Order dated July 1, 2015 (Toal, C.J.) (filed in Appellate
Case No. 1198-008987).
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Robertson v. State,® and the State’s motion for an intellectual disability evaluation by a neutral
court examiner. At the conclusion of that hearing, Judge Early took all motions under advisement.

By Order filed June 7, 2017, Judge Early ordered an intellectual disability evaluation “by
neutral court examiners of the South Carolina Department of Disabilities and Special Needs,”
(SCDDSN), and that the report be provided to the Court with copies to each of the parties upon
completion of the evaluation and opinion. Applicant, through counsel, was to provide “all pertinent
materials to SCDDSN which Applicant finds necessary to a complete and fair evaluation” by the
neutral examiner.* (Scheduling Order dated June 14, 2018).

On April 1, 2019, SCDDSN filed its report which concluded: “Based on the totality of the
data, it is the opinion of this examiner that Mr. Bayan Aleksey does not meet the diagnostic criteria
for intellectual disability as defined in the South Carolina Code of Laws.” (Diagnostic Evaluation,
SCDDSN evaluator Dr. Alicia V. Hall, Ph.D., Licensed Clinical Psychologist, p. 17).

In light of the notice of Judge Early’s retirement, this Court was assigned the matter on

February 20, 2019,° with the State’s motion to dismiss still pending.®

8 418 S.C. 505, 516, 795 S.E.2d 29, 34 (2016) (holding “Martinez [v. Ryan, 566 U.S. 1
(2012)] does not afford [a capital PCR applicant] a right to file a successive PCR application by
merely alleging ineffective assistance of prior PCR counsel”).

4 Aleksey did not oppose the evaluation in general, but opposed the motion as premature
when the State’s motion to dismiss was still pending, and Aleksey’s motion to stay until Robertson
v. State was decided. (See Response to Motion for an Evaluation for Mental
Retardation/Intellectual Disability, filed September 10, 2015).

° Supreme Court of South Carolina Order dated February 20, 2019 (Beatty, C.J.) (appointing
the Honorable Edgar W. Dickson in light of Judge Early’s “upcoming retirement”).

6 That motion was not specifically ruled upon, however, is was rendered moot when the

Supreme Court of South Carolina issued the decision in 2016.

7
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FINDINGS OF FACTS AND CONCLUSIONS OF LAW
Summary Dismissal of Ground (B) through (J)

Based on the parties’ agreement and the relevant records from the prior proceedings as
submitted by the State with its return, this Court finds and concludes that Grounds (B) through (J)
are untimely and improperly successive without exception. The Court grants the motion to dismiss
as to those grounds. See S.C. Code Ann. § 17-27-70(c) (“The court may grant a motion by either
party for summary disposition of the application when it appears from the pleadings, depositions
and admissions and agreements of fact, together with any affidavits submitted, that there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”).

The following findings of fact as supported by agreement and the uncontested record, along
with the Court’s conclusions of law, follow:

Statute of Limitations

S.C. Code § 17-27-45(A) provides a PCR action “must be filed within one year after the
entry of a judgment of conviction or within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an appeal, whichever is later.” This
Court agrees with the parties that Applicant did not file a timely action. Applicant’s direct appeal
concluded at the denial of his petition to the Supreme Court of the United States on May 14, 2001.
Applicant had until May 14, 2002 to file an application with these allegations. He did not file the
current application until June 11, 2015. This is over thirteen (13) years after the expiration of the

one-year time limit for filing. Grounds (B) through (J) are barred by Section 17-27-45 (A).’

! Aleksey does not claim the exceptions of Section 17-27-45 (B) or (C) of the statute.
However, the Court notes the basis for Grounds (B) through (J) do not depend on previously
unavailable court decisions affecting a substantive standard or establishing a new right since the
time of trial or the prior PCR, and would have been apparent from the trial and/or appellate records
as discussed in the following section. Thus, the exceptions would not be applicable.

8
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Successive Applications Bar

S.C. Code § 17-27-90 provides “[a]ll grounds for relief available to an applicant ... must
be raised in his original, supplemental or amended application.” Allegations not raised, or raised
but not “finally adjudicated,” are barred and “may not be the basis for a subsequent application,
unless the court finds a ground for relief asserted which for sufficient reason was not asserted or
was inadequately raised in the original, supplemental or amended application.” S.C. Code § 17-
27-90. “In order to be entitled to a successive PCR application, the applicant must establish that
the grounds raised in the subsequent application could not have been raised in the previous
application.” Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 338 (2008) (emphasis added).

The relevant records of the prior proceedings are before the Court for review, and those
records show that Applicant’s Grounds (B) through (J) are not only untimely as set out above, but
also improperly successive. Further, the record supports these claims were, in fact, all available
during the prior PCR proceeding. Consequently, Grounds (B) through (J) are barred as improperly
successive and without exception.

Dismissal of the Remaining Ground (A)

“ “Intellectual disability’ means significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and manifested during the developmental
period.” S.C. Code Ann. § 44-20-30 (12); S.C. Code Ann. § 16-3-20 (“ ‘Mental retardation” means
significantly subaverage general intellectual functioning existing concurrently with deficits in

adaptive behavior and manifested during the developmental period.”). & It is this definition that

8 Though term “mental retardation” remains in a portion of our statute, the currently accepted
term for the condition is “intellectual disability.” See State v. Stanko, 402 S.C. 252, 283, 741
S.E.2d 708, 724 n. 1 (2013), overruled on other grounds by State v. Burdette, 427 S.C. 490, 832
S.E.2d 575 (2019). Though the term “mental retardation” is disfavored, both “mental retardation”

9
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our Supreme Court adopted as controlling in the capital context. Franklin v. Maynard, 356 S.C.
276, 278, 588 S.E.2d 604, 605 (2003). Though the Court has said it “has strictly adhered to this
statutory definition,” it also “has recognized that the USSC in Atkins ‘relied on a clinical definition
of intellectual disability which required not only sub-average intellectual functioning, but also
significant limitations in adaptive skills such as communication, self-care, and self-direction that
manifested before age eighteen.”” State v. Blackwell, 420 S.C. 127, 139, 801 S.E.2d 713, 719
(2017) (citing State v. Stanko, 402 S.C. 252, 286, 741 S.E.2d 708, 726 (2013)).

The applicable law is not at issue and has not been challenged. At issue is whether
Applicant has carried his burden of showing, by a preponderance of the evidence, that he is
intellectually disabled. See Franklin, 356 S.C. at 279, 588 S.E.2d at 606. After careful
consideration of the evidence presented at the hearing in connection with the requirements for a
finding of intellectual disability, the Court finds there was simply not enough evidence presented
to indicate that Applicant satisfied all three diagnostic criteria required to render someone
intellectually disabled.

At the March 2022 hearing, the Court heard testimony from Dr. Alicia Hall (qualified as
an expert in forensic psychology and intellectual disability assessment before and after
developmental period), Dr. David Price (qualified as an expert in clinical psychology & forensic
neuropsychology), Pamela Leonard (who came on as a mitigation specialist in the limited role of
looking into Applicant’s intellectual disability), and Allison Franz (a clinic student from Cornell
Law). Applicant himself waived his appearance and was not present at the hearing. Additionally,

Applicant proffered the Affidavit of Marjorie Hammock, which opined directly on adaptive

and “intellectual disability” may be considered as interchangeable in describing the precise
diagnosis at issue here.

10
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functioning in the developmental period. Applicant did not call Ms. Hammock as a witness at the
hearing and in fact stated that they were unable to get in contact with her prior to the hearing. As
a result, the State was unable to cross examine Ms. Hammock and objected to Applicant’s reliance
on the affidavit.

Dr. Hall testified, consistent with her report, that in her opinion Applicant “does not meet
the diagnostic criteria for intellectual disability as defined” in our State. This Court finds Dr. Hall’s
presentation was thorough and credible. The Court accepts and credits Dr. Hall’s opinion. This
Court particularly notes that Dr. Hall was open to hear and consider whatever evidence Applicant
wished to present. Applicant did not provide a formal evaluation for adaptive functioning for the
evaluation, though Applicant had opportunity to do so.

Applicant actually did not offer any opinion on intellectual disability at the hearing.
Applicant gave notice a few days prior to the hearing scheduled for March 24, 2022 of his intent
to rely on certain affidavits. This Court considered the offer of affidavits at the hearing; however,
Applicant had asserted he “intend[ed] to offer proof in support of his post-conviction relief claims
through affidavits of certain witnesses in lieu of direct examination of those witnesses at the
evidentiary hearing scheduled to commence March 24, 2022.” (Notice of Intent, p. 1) (emphasis
added). He identified 5 affidavits upon which he intended to rely: Dr. David Price, Marjorie
Hammock, Vera Aleksey, Lester David Rosengard, and Allison Franz. (Notice of Intent, p. 1).
None of these reflect an opinion on intellectual disability. Even so, Applicant did not simply rely
on these affidavits. Applicant called Dr. Price and Ms. Franz and both were subject to cross-
examination. Consequently, the stated desire to rely on these affidavits “in lieu of direct

examination” was abandoned by Applicant’s conduct at the hearing. Further, Applicant did not

11
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rely solely on the affidavits from Ms. Aleksey® or Mr. Rosengard for any point or assertion apart
from evaluation information. Mr. Rosengard’s affidavit was merely part and parcel of the
information provided to Dr. Hall for the evaluation, and could be admissible as part of the basis
for Dr. Hall’s opinion. See generally Rule 705, SCRE (“The expert may in any event be required
to disclose the underlying facts or data on cross-examination.”). At any rate, the intent to rely on
the affidavits apart from the evaluation was abandoned by Applicant’s conduct at the hearing. That
left remaining the affidavit from Ms. Hammaock — the only affidavit to which Respondent objected.

The State objected to the affidavit and this Court exercises its discretion to reject the
Hammock affidavit. Applicant asserted that Ms. Hammock could not be reached and indicated a
deposition and or testimony at a subsequent hearing would not be an option, citing her advanced
age and Applicant’s inability to reach her for appearance. In essence, Applicant conceded that
nothing in Ms. Hammaock’s affidavit and report has been or can be subjected to the crucible of
cross-examination. Yet, Ms. Hammock was the only affiant who offered an opinion on a contested
fact (adaptive functioning in the development period) based on a contested basis (incomplete
evaluation and/or bias in consideration of information). Application’s expert, Dr. Price, did not
opine as to any review and/or reliance on Ms. Hammaock’s report or opinion. To the contrary, Dr.
Price plainly stated he did not have an opinion as to intellectual disability.’® The State raised
significant questions about the scope, context and adequacy of the Hammock report and opinion.

These simply cannot be adequately addressed without cross-examination and/or other challenges,

o The affidavit from Vera Aleksey is dated December 30, 2018. Nothing shows that the
affidavit was submitted to Dr. Hall though it would have been available for the DDSN report that
was not filed until April 1, 20109.

10 It is unclear whether Dr. Price reviewed the report and found it insufficient or Applicant
failed to provide the report to Dr. Price for consideration much like Applicant failed to provide the
report to Dr. Hall for consideration (or reconsideration). At any rate, the affidavit is irrelevant to
the testimony of either Dr. Price or Dr. Hall.

12
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and should not be in this context. This Court finds persuasive authority from other jurisdiction
that has recognized the importance of presenting witnesses who would opine on adaptive
functioning so that the courts may accurately and carefully assess credibility:
Many courts have noted, correctly, that “[a]daptive behavior is a broader category,
and more amorphous, than intellectual functioning.” Because of the relative
subjectivity of the adaptive behavior analysis, the importance of clinical judgment
becomes greater under prong two than under prong one. When assessing adaptive
behaviors, therefore, courts must make their own independent determinations of the
clinicians’ judgment and credibility.
United States v. Candelario-Santana, 916 F. Supp. 2d 191, 211-12 (D.P.R. 2013) (citations
omitted). Indeed, our Supreme Court has noted the difference credibility can make when
considering the presentation of two witnesses with different conclusions on adaptive functioning.
Blackwell, 420 S.C. at 141-42, 801 S.E.2d at 720. The Supreme Court of South Carolina has
underscored the decision whether to admit affidavits is committed to the sound discretion of the
PCR judge. Simpson v. Moore, 367 S.C. 587, 607, 627 S.E.2d 701, 712 (2006) (citing Beckett v.
State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (1982)). In light of the above facts, this Court exercises
its discretion to reject the Hammock affidavit and declines to accept the Hammock affidavit.
Again, after careful consideration of the evidence presented at the hearing in connection
with the requirements for a finding of intellectual disability, the Court finds there was simply not
enough evidence presented to indicate that Applicant satisfied all three diagnostic criteria required
to render someone intellectually disabled as required under Franklin. This Court finds Applicant
has failed to show “significantly subaverage general intellectual functioning existing concurrently
with deficits in adaptive behavior and manifested during the developmental period” as required

under our case law. Blackwell, 420 S.C. at 139, 801 S.E.2d at 719. For that reason, the Court

hereby DENIES Applicant’s intellectual disability claim.
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CONCLUSION

For all the foregoing reasons, this Court denies relief and dismisses the application.

IT ISSO ORDERED THIS day of May, 2021.

Edgar W. Dickson, Circuit Court Judge
By Special Assignment

, South Carolina.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON BLEAS
COUNTY OF ORANGEBURG )
BAYAN ALEKSEY, #5059 ) C/A No. 2015-CP-38 -764 !
) (Capital Case)
Applicant, )
Vs, )
) ORDER DENYING MOTION
STATE OF SOUTH CAROLINA, ) TO ALTER OR AMENB
)
Respondent. )
)

This is a capital post-conviction relief action initially filed on Jgﬂp I]l, 2015. After
narrowing the focus of the action to one ground - a claim of intellectual d‘;gﬁhli}ty — this Court
convened an evidentiary hearing on March 24, 2022, to receive the opinion gf ;hit_e court’s expert
‘witness and offer the parties the opportunity to present additional evidence. IO_p June 30, 2022,
after careful consideration of the evidence presented and the requirements fO{ ﬁ,ﬂd.in- g intellectual

|
disability, this Court announced its conclusion that Applicant had failed to carry his burden of

proof. The Court issued its Order denying relief that same day. On August [, 2;022, Applicant,
through counsel, filed a motion to alter or amend raising four arguments. Agelicam submitted a
memorandum of law in support of those four arguments on August 31, 292}2' After careful
consideration of the motion, memorandum, and critically reviewing the June 30, g(l)22 Order again
in light of those arguments, this Court DENIES the motioq to alter or amend. AFPlEigant has failed

to show any basis for this Court to alter or amend its ruling and the Court er‘:ﬂ;pgs!ly reaffirms its

ruling as issued on June 30, 2022.
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1. Lack of Jurisdiction: Based on emails between counsg] and
the Chambers, the date of the Order’s filing, and Judge
Dickson’s retirement on June 30, 2022, it appears Judge
Dickson did not have jurisdiction to rule on Appl_iﬂca‘iﬁi’s
claim for relief.

2. Improper reliance on and adoption of a proposed pm’er-
drafted by the State.

3. Legally and factually erroneous findings concerning the
affidavit of Marjorie Hammock. '

4. Legally erroneous conclusion and lack of factual findings
supporting denial of Applicant’s claim that he is a perspn
with intellectual disability and, therefore, ineligible for
execution pursuant to Atkins v. Virginia, 536 U.§. 304
(2002). '
(Motion, p. 2) (emphasis in original).
DISCUSSION
Though the Court has not limited its review and consideration qf the record, order,
pleadings, or the motion and memorandum in any way, the Court sets out ;ll}gz following salient
facts in denying each-of the four grounds.
1. Jurisdiction. This matter was originally assigned to the Hono_rgltglp Doyet A. Early,
III.! By Order filed June 7, 2017, Judge Early ordered an intellectual disq}gi]j}y evaluation “by
neutral court examiners of the South Carolina Department of Disabilities and Special Needs,”
(SCDDSN). On April 1, 2019, SCDDSN filed its report which concluded: “Based on the totality
of the data, it is the opinion of this examiner that Mr. Bayan Aleksey does nqt meet the diagnostic

criteria for intellectual .disability as defined in the South Carolina Code of Laws.” (Diagnostic

Evaluation, SCDDSN evaluator Dr. Alicia V. Hall, Ph.D., Licensed Clinical ngchologist, p. 17).

! Supreme Court of South Carolina Order dated July 1, 2015 (Toal, C.].) (filed in Appellate
Case No. 1198-008987).
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In light of the notice of Judge Early’s then approaching retirement, the unde.rs'igped was assigned
the matter on February 20, 2019.% The undersigned heard and considered the gyiqgnce presented,
including receiving the SCDDSN report. The Court issued its order on Jqu 3p, 2022. Though
the undersigned retired after June 30, 2022, the undersigned is considered al\cpiy‘e retired and still
assigned the matter. There has been no disruption in the assignment and the ulnq;[signed continues
to have authority to act in this matter. Applicant’s argument lacks merit.

2. The Proposed Order. First, this Court rejects the concept t]';q} a proposed order
cannot be requested, received and adopted in full or part, whether in a capital Fﬂg_;-cgnviction relief
case or otherwise. The Rules of Civil Procedure expressly acknowledgg '“-u; possibility of
submission of proposed orders. Rule 5(b)(3), SCRCP. The rule references not just general
“proposed orders,” but also “proposed findings of fact or conclusions of law, or proposed
judgment....” Id. Our Supreme Court has in just the past few years yet aggjﬂ rigted the routine
acceptance of proposed orders in post-conviction relief matters:

..We recognize the prevailing party often prepares a proposed
order for the PCR court. See Hall v. Catoe, 360 S.C. 353, 3651:l fp1
S.E.2d 335, 341 (2004) (“[I]t is common practice for judges g ask
a party to draft a proposed order for the sake of efficiency.”). F
Fishburne v. State, 427 S.C. 505, 516, 832 S.E.2d 584, 589 (2019).

The Court also underscored the necessity of an open process to ensyre that each party is
informed of the submission or submissions and cautioned that it is the duty c;f both counsel and
the court to carefully review the proposed language:

When counsel for either side prepares the proposed order, the grder
must include findings of fact and conclusions of law as to all'j issyes

raised by an applicant. A copy of the proposed order shoyg be
transmitted to opposing counsel. Opposing counsel should prqg}mly

z Supreme Court of South Carolina Order dated February 20, 2019 (Beat}y, C.].) (appointing
the Honorable Edgar W. Dickson in light of Judge Early’s “upcoming retlreme;}t”)
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review the proposed order and alert preparing counsel and the PCR
court as to any deficienciesin the proposed order. Because the PCR
judge will ultimately be signing the order, the PCR Judge Ipqst
carefully review the proposed order to ensure it includes appropnqte
findings of fact and conclusions of law as to all issues raised.

d y

In this matter, the undersigned adhered to the procedure outlined abave, particularly in
“carefully review[ing] the proposed order,” which it has now had the opportunity to again review
in light of Applicant’s motion.®> The order has been adopted by this Court. It ﬁ the Court’s order.
Though Applicant disagrees with the conclusion, he cannot contend that he was unaware of the
process. Further, mere disagreement does not show error in the process or the findings and
conclusions.

Moreover, in line with the practice of requesting and receiving propospc} orders, Applicant,
at the request of the Court, has submitted his own proposed order regarding the motion to alter or
amend. Applicant, though, rather than simply proposing a grant of the motjg}l and requesting a
new order, asks this Court to adopt his proposed order to grant relief. This ilqg:}ipates Applicant’s
own acknowledgment of the practice and demonstrates his participation in the Pg‘agtice.

At any rate, the nub of the concern remains whether the Court exercised ifs judicial duty or
abdicated its judicial duty by signing the proposed order. This Court affirms that the findings of
facts and conclusions of law are the Court’s findings of facts and conclusions of law. The Court
announced its conclusion prior to the proposed order in its email of June 30, 2022, directéd to the
parties, which reflected:

After careful consideration of the evidence presented at the hearm g

in connection with the requirements for a finding of mtellec‘fqal
disability, the Court finds there was simply not enough evidence

3 Notably, Applicant’s motion actually supports the open and detailed review conducted,
even including emails from the undersigned’s chambers during the drafjing process. (See
Memorandum in Support of Motion, at pp. 2-3). '
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presented to indicate that Applicant satisfied all three diagnostic
criteria required to render someone intellectually disabled. For that
reason, the Court hereby DENIES Applicant’s intellectual disability
claim.

¥
(Email, June 30, 2022).

The Court ackn;)wledges that the initial proposed order process copcjuded within one
afternoon, but that did not restrict the Court from review. The focus was narrow, and parts of the
order reflected merely the relevant findings and conclusions going to the uncgmestgd dismissal of
other grounds. The portion regarding intellectual disability begins on page 9 of the 14 page order.
Further, the affidavit matter was fully litigated by both sides. The proposed fact findings followed
the case closely and correctly. The Court agreed with the findings of facts and conclusions of law.
However, to the extent, that Applicant’s complaints about the timeframe should be considered at
all, they are now moot. This Court has again reviewed the matter in detail, as has Applicant. The
Court reaffirms its findings of facts and conclusions of law as reflected in the ] une 30, 2022 Order.

3. The Hammock Affidavit. In the Court’s email of June 30, 2022, the undersigned
noted that Applicant had proffered the Hammock Affidavit. The Court also nofeq that “Applicant
did not call Ms. Hammock as a witness at the hearing and in fact stated that tlh;.y were unable to
get in contact with her prior to the hearing. As a result, the State was unable tp cross examine Ms.
Hammock and objected to Applicant’s reliance on the affidavit.” This Court did pot simply recall
the offer of proof by affidavit from the hearing alone. The Court reviewed A_BF]icam’s notice of
intent to rely on affidavits and considered both the State’s response both at ;Fz; hearing and its
additional response in the filing of May 26, 2022. Critically, though, Applicant’s counsel indicated

at the hearing that neither a subsequent hearing to receive testimony nor a deposition could be
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arranged, and conceded Applicant’s own inability to reach the potential witness. (Order, p..12;
Additional Response, para. 2).*

Our Supreme Court has underscored the decision whether to admit afﬂﬂgyits is committed
to the sound discretion of the PCR judge. Simpson v. Moore, 367 S.C. 587, 607, 627 S.E.2d 701,
712 (2006) (citing Becket! v. State, 278 S.C. 223, 224, 294 S.E.2d 46, 47 (19&2}). In apparently
finding no abuse of discretion (or perhaps no reversible abuse of discretion) jﬂ allowing multiple
affidavits in Simpson, our Court resolved that there was “no prejudice to the State” given that.
“most of the mltivant witnesses testified at the PCR hearing and were cross-exgﬂ}iped by the State™
and the PCR “court gave the State the opportunity to submit additional tesn:mgpy and affidavits
countering the evidence presented by Simpson.” Jd., at 608, 627 S.E.2d at 7]2. That was not
possible here. The State could not cross-examine a witness Applicant failed fg call, and nothing
was ever presented to counter. Under the guidance of Simpson, this Court enggi_se..g its discretion
to reject the Hammock affidavit in these circurnstances.

4. No Intellectual Disability Finding. This Court found “there was simply not enough

evidence presented to indicate” intellectual disability and directed the State tg ggbn{it a proposed

order. (Email, June 30, 2022).. The proposed findings submitted by the _Sgg}t]q: follow evidence

4 The Court acknowledges Applicant’s argument that he simply gave up on contacting the

witness in favor of offering the affidavit, (see Memorandum in Support, at 11),'but the Court again
affirms that Applicant’s comments of the witness being non-responsive indicajed po ability to have
the witness come to court or otherwise preserve the testimony by dcposn;on But the precise
concession Applicant intended, in actuality, has little impact. Applicant could not contact the
witness for the hearing and attempted to rely on an affidavit. Applicant’s aHempt to shift the
responsibility for his evidence to the State by indicating the State should look for the witness is
unavailing for two critical reasons: (1) Applicant’s argument depends on an assumptlon that an
affidavit must be accepted, but an applicant does not have the authority to force acceptance of
affidavits, rather the acceptance of affidavits is in the discretion of the coyrt, (see Simpson,
discussed on this page); (2) Applicant has the burden of proof, and he cannot shift that burden to
the State. '
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presented, including those regarding Dr. Hall’s (SCDDSN) evaluation and credible testimony. The
Court found so then and reaffirms so now. Of note, the proposed findings accurately reflected
Applicant’s only expert in psychology presented, Dr. Price, did not opine as to intellectual
disability. In short, Applicant did not actually offer any opinion on intellectual disability at the
hearing. Applicant has the burden of proof to show intellectual disability by a preponderance of
the evidence. Franklin v. Maynard, 356 8.C. 276, 280, 588 S.E.2d 604, 606 (2003). He failed.

The Court finds again that there was simply not enough evidence presented at the hearing
to indicate that Applicant satisfied all three diagnostic criteria required to show intellectual
disability.

CONCLUSION
For all the foregoing reasons, this Court reaffirms each finding of fact fggd conclusion of

law in the June 30, 2022 Order denying relief and denies the motion to alter or amend.

Gl
Edgar W. Dickson, Circuit Court ] udge
By Special Assignment
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