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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
) :
Matthew G. Powell ) CIVIL ACTION NO. 2012-CP;40-8549
) [l
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) " ORDER 134 ‘% .
eFE X
Stewart Title} Guaranty. Company ) et
) o
Defendant.’ ) E
) . O.\
- This-matter came before the court on June 17, 2013 at a hearing on Defendant’s Motion

| to Dismiss and to Compel Arbitration filed on March 28, 2013. Plaintiff was represented by
Arthur Aiken, Esquire, and Defendant was fepresented by Kathryn Thomas, Esquire. After
~ considering the law, the briefs filed by the pérties, the arguments of counsel, and all matters
. submitted, Defendant’s Motion to Dismiss and to Compel Arbitration is DENIED.

On or about September 6, 2005, Plaintiff entered into an employment contract with

Defendant, a corporation headquartered and incorporated in Texas with offices, corporate

subsidiaries, and other affiliates located in forty-eight states and internationally, including South

Carolina. During Plaintiff’s time of employment, he used a credit card Defendant issued for
business-related expenses; participated in training in Charlotte, North Carolina and Houston,
Texas; and attended business meetings in Florida, North Carolina, and Texas. On April 1, 2009,
Plaintiff executed a non-compete agreement entitled “Agreement” in cbnjunction with a
corresponden'ce explaining Plajntiffs salary and receipt of bonuses that specifically referenced
the non-compete agreement. Agreement provided:

~ All disputes between “name” and Stewart shall be resolved by mandatory
and binding arbitration administered by the American Arbitration
Association (the “AAA™) pursuant to the Federal Arbitration Act (Title 9
of the United States Code) in accordance with this Agreement and the
Model Employment Arbitration Procedures of the AAA. Any arbitration
proceeding under this Agreement shall be conducted in South Carolina.

On January 1, 2010, Plaintiff received a correspondence from Defendant describing a

new incentive bonus program. On January 22, 2010, Plaintiff executed a document describing
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his areas of responsibility and compensation, including salary and bonuses. Also on J anuary 22,
2010, Plaintiff executed a second non-compete agreement entitled “Non-Solicitation

Agreerhent.” None of the documents executed at this time referenced another. The Non-

Solicitation Agreement provided:

All disputes between Associate and Stewart shall be resolved by
mandatory and binding arbitration administered by the American
Arbitration Association (the “AAA™) pursuant to the Federal
Arbitration Act (Title 9 of the United States-Code) in accordance
with this Agreement and the Model Employment Arbitration
Procedures of the AAA. Any arbitration proceeding under this
Agreement shall be conducted in Texas.

Plaiitiff resigned from his position effective on or about May 4, 2012. Plaintiff alleges
Defendant breached its employment contract with Plaintiff by failing to pay Plaintiff his wages
in the form of his salary and bonuses. -

The issue raised in Defendant’s motion is whether Plaintiff should be compelled to bring
his claims against Defendant pursuant to the arbitration provisions in either the 2009 Agreement
or the 2010 Illon-Solicitation Agreement. -Defendant also contends the arbitration provisions are
subject to the Federal Arbitration Act (“FAA™).

_ DISCUSSON

Arblt ration is a matter of contract law and is only avéilable when the parties involved
cdntractually agreed to arbitrate. See S.C. Pub. Serv. Auth. v. Great W. Coal, Inc. ,K 312 .S.C. 559,
437 S.E2d 22 (1993); Towles v. United Healthcare Corp., 338 SC 29, 524 S.E.2d 839 (Ct.
App. 1999). “Deterrnining whether a party aéree_d to arbitrate a particular dispute is an issue for

judicial determination to be decided as a matter of contract. An arbitration clause is a contractual

term, and general rules of contiact interpretation must be applied to determine a clause’s
applicability to a particular dispute.” Towles, 338 S.C. at 41, 524 S.E.2d at 846. Both federal
and state polticics favor the arbitration of disputes where theAparties have agreed in advance to
resolve their 'disputes by arbitration. Grant v. Magnolia Manor-Greenwood, Inc., 383 S.C. 125,
678 S.E.2d 435 (2009). Because of this policy, “arbitration agreements are liberally construed in
favor of arbitrability.” Landers v.' Fed. Deposit Ins. Corp., 402 S.C. 100, 739 S:E.2d 209, 213
(2013). “‘[Ulnless it may be said with positive assurance that the arbitration clause is not
sﬁsceptible of an interpretation that covers the asserted dispute[,]" arbitration must generally be
ordered.” Id “A motion to compel arbitration made pursuant to an afbitration_ clause in a
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written contract should only be denied where the clause is not susceptible to any interpretation
which would cover the asserted dispute.” Zabinski v. Brzght Acres Assocs., 346 S.C. 580, 597,
553 S.E.2d 110, 118-19 (2001) _

Plaintiff alleges in his Complaint thatl he was not paid wages in the form of a salary and
bonuses.  Defendant maintains that this allegation should be submitted to arbitration because the
2009 correspondence discussing salary and bonuses was executed in ‘conjunction with and
referenced Agreement that had an arbitration provision. However, in 2010, a subsequent

document descrlbmg compensation and a subsequent non-solicitation agreement were executed,

neither of which referenced the other. This Court finds that these later executed documents

supersede the.earlier executed documents.

The [Non-Solicitation Agreement focuses exclusively on prohibiting Plaintiff from
disclosing confidential information, soliciting clients, and soliciting employees. It does not
reference salary and bonuses and, unlike the documents executed in 2009, no document
discussing salary and bonuses references the Non-Solicitation Agreement. Therefore, under the
terms of the: Non—Solioitation Agreement, only disputes relating to a violation of the Non-.
Solicitation Agreement must be submitted to aroitration. Plaintiff's pleadings and Defendant’s
motion do not inform the Court that Plaintiff’s claims for wages are in any way related to a
violation of the Non-Solicitation Agreement. Thus, the Court is obliged to conclude that they are
not related. |Therefore, the facts involved in this dispute are independent of the Non-Solicitation
Agreement. De5p1te the policy of favoring arbitration, the Non-Solicitation Agreement does not

provide any interpretation that could cover the asserted dlspute and arbitration cannot be

compelled.

Because this Court finds no reason to compel’ arbltranon of the dispute, whether the

arbitration provrslon is subject to the FAA is irrelevant.
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ORDER
Based upon the plam language of Non-Solicitation Agreement, Plaintiff’s claim does not
mandate ar

bitration. It is ORDERED that Défendant’s Motion to Dismiss and to Compel
Arbitration|is DENIED

AND IT IS SO ORDERED.

W Ay Lo

ALISON RENEE LEE
Presiding Judge

August 15,2013
Columbia, South Carolina




