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Columbia, South Carolina 29260 September 19, 2024

Via Email Only

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
Email: ctappfilings@sccourts.org

RE: Kenneth and Angela Hensley, on behalf of their minor child BLH, and all others similarly
situated v. South Carolina Department of Social Services
Appellate Case No. 2018-001351
Civil Action Number: 2013-CP-42-1569
Our File Number: 103.8851

Dear Ms. Kitchings:

Pursuant to Section (b)(2) of the Supreme Court’s Order RE: Methods of Electronic Filing
and Service Under Rule 262 of the South Carolina Appellate Court Rules (as Amended April 24,
2024), please find enclosed for filing the Notice of Appeal with regard to the above referenced
matter. By copy of this letter, | am serving copies on all counsel of record by email only pursuant
to Section (d)(1) of the same Supreme Court Order.

The Appellant is a state agency and is, therefore, exempt from the $250 filing fee. If you
have any questions, please advise.

Thank you for your assistance.
Sincerely,

LINDEMANN LAW FIRM, P.A.

T c*”ajz —
Andrew F. Lindemann
AFL/jmb
Enclosure

cc: T. Ryan Langley, Esquire (w/ Enclosure, Via Email Only)
Matthew T. Foss, Esquire (w/ Enclosure, Via Email Only)
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
J. Mark Hayes, I, Circuit Court Judge

Case No. 2013-CP-42-1569

Kenneth and Angela Hensley, on behalf of their minor

child BLH, and All Others Similarly Situated, ...........cceee.....ee. Respondents,
V.
South Carolina Department of Social Services,........ccccceeeecvveeeenneennnee. Appellant.
NOTICE OF APPEAL

The Appellant South Carolina Department of Social Services hereby appeals

the following Orders filed on August 29, 2024, as issued by Circuit Court Judge J.

Mark Hayes, II:

(1) Order Granting Plaintiffs’ Motion for Partial Summary
Judgment and Denying Defendant’s Motion for Summary

Judgment; and

(2)  Order Denying Defendant’s Motion to Decertify the Class and
Ordering Plaintiff to Provide Notice to All Class Member.





The Appellant South Carolina Department of Social Services also appeals
“the previous Orders in this matter ... and the Form 4 Order by Judge J. Mak
Hayes, II filed July 9, 2024,” all of which were incorporated in both of the above-
referenced Orders.

The Appellant’s counsel received written notice of entry of both Orders filed

August 29, 2024, on that same date.

LINDEMANN LAW FIRM, P.A.

BY: s/Andrew F. Lindemann
ANDREW F. LINDEMANN  #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
(803) 881-8920
Email: andrew(@ldlawsc.com

Counsel for Appellant South Carolina
Department of Social Services
September 19, 2024
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Other Counsel of Record:

T. Ryan Langley #76558
Matthew T. Foss #104390
Langley Law Firm

229 Magnolia Street

Spartanburg, South Carolina 29306
(864) 774-4662

Email: ryan@thelangleylawfirm.com
Email: matt@thelangleylawfirm.com

James F. Thompson #13082
Thompson Dove Law Group, LLC
302 East St. John Street

Post Office Box 1853

Spartanburg, South Carolina 29304
(864) 573-5533

Email: jim@tdlawgroup.com

Counsel for Respondents
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

;
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT
Kenneth and Angela Hensley, on behalf Civil Action No. 2013-CP-42-01569
of their minor child BLH, and All Others

Similarly Situated,

Plaintiffs,
ORDER GRANTING PLAINTIFFS’

JUDGMENT AND DENYING
DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

South Carolina Department of Social
Services

)

)

)

)

)
VS. ) MOTION FOR PARTIAL SUMMARY

)

)

)

)

Defendant. )

)

The matter before the Court was Defendant South Carolina Department of Social
Services’ (“Defendant” or “DSS”) Motion for Summary Judgment (filed April 1, 2024) and
Plaintiffs, Kenneth and Angela Hensley, on behalf of their minor child BLH, and All Others
Similarly Situated, (“Plaintiffs” or “BLH”) Motion for Summary Judgment (filed April 15,
2024).

Oral arguments in this matter were held on June 5, 2024. Attorneys T. Ryan Langley
and James Fletcher Thompson appeared for the Plaintiffs and Attorney Andrew Lindemann
appeared for Defendant. The Court, after considering the submitted motions, memorandum,
pleadings, exhibits, and oral arguments hereby denies Defendant’s Motion for Summary
Judgment and grants Plaintiff’s Motion for Partial Summary Judgment as to the issue of
exhaustion of administrative remedies.

The Court incorporates the previous Orders in this matter into this Order by reference

herein and the Form 4 Order by Judge J. Mark Hayes, 11 filed July 9, 2024.
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FACTS

In June 2002, the then-State Director of DSS issued across-the-board cuts in the
adoption subsidies that DSS had contracted to pay some 4,100 families, including BLH’s
adoptive parents. In 2004, the DSS rescinded a similar cut in subsidies for children in foster
care yet has never restored the cut in benefits for adoptees whose adoptive parents had earlier
accepted all the legal responsibilities of parenthood. BLH, in this lawsuit, alleges a single count
against DSS for a breach of contract. The evidence before the Court was the contractual
agreement between the parties. The Court relied on this document and the plain and ordinary
meaning of the words was used.

. Summary Judgment Standard

Rule 56(c) of the South Carolina Rules of Civil Procedure states a motion for summary
judgment shall be granted “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law.” In
determining whether any triable issues of fact exist, the trial court must view the evidence and
all reasonable inferences that may be drawn therefrom in the light most favorable to the party
opposing summary judgment. Brockbank v. Best Capital Corp., 341 S.C. 372,534 S.E.2d 688
(2000). Catawba Indian Nation v. State, 407 S.C. 526, 535-36, 756 S.E.2d 900, 905-06 (2014).

The parties stipulated the relevant facts and agreed that this Court’s decision on the
exhaustion of administrative remedies issue is appropriate for summary judgment. “Whether
administrative remedies must be exhausted is a matter within the [circuit court]'s sound
discretion and [its] decision will not be disturbed on appeal absent an abuse thereof.”
See Holman v. S.C. Education Lottery Commission. 441 S.C. 18, 29, 891 S.E.2d 701 (2023)

(citing Hyde v. S.C. Dep't of Mental Health, 314 S.C. 207, 208, 442 S.E.2d 582, 582-83 (1994).
2
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“An abuse of discretion occurs where the [circuit court] was controlled by an error of law or
where [the circuit court's] order is based on factual conclusions that are without evidentiary
support.” Stanton v. Town of Pawleys Island, 309 S.C. 126, 128, 420 S.E.2d 502, 503
(1992) (quoting Coleman v. Dunlap, 306 S.C. 491, 495, 413 S.E.2d 15, 17 (1992)).
ANALYSIS
1. This Court Denies Defendant’s Motion for Summary Judgment

Defendant DSS moved for summary judgment on the grounds of failure to exhaust
administrative remedies and on the grounds that the Fourth Circuit case Hensley v. Hensley v.
Koller, 722 F.3d 177, 183 (4th Cir. 2013) bars this state Court action by collateral estoppel.
The Court finds that the Fourth Circuit case is instructive, but does not, as a matter of law, bar
the Plaintiff from going forward with its case as plead. For the reasons outlined below, the
Defendant’s Motion for Summary Judgment on the failure to exhaust administrative remedies
is also not supported by the law. Accordingly, Defendant’s Motion for Summary Judgment is
denied.

I11.  The Court Grants Plaintiff’s Motion for Summary Judgment on the Issue of
Exhaustion of Administrative Remedies
a) Permissive and not Mandatory Language

For the reasons stated below, the Plaintiffs’ motion for summary judgment as to the
issue of exhaustion of administrative remedies is granted; the Plaintiffs have established that
seeking an administrative remedy would have been a futile act.

The contract (adoption subsidy agreement) provides notice to the adoptive parents of
their appeal rights as follows: “Adopted parents may appeal DSS’ decision to reduce, change,
or terminate any adoption subsidy in accordance with the rules and procedures of the state’s

fair hearing and appeal process. Information may be requested from DSS.” (emphasis added).
3
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The Plaintiffs contend that the bolded language in the adoption subsidy agreement does not
require that the adoptive parents pursue this administrative remedy.

Similarly, the Plaintiffs contend that the statute regarding redress for subsidy reductions
is not mandatory. Rather, like the adoption subsidy agreement, the Plaintiffs assert that it offers
a mechanism for redress, but does not purport to be an exclusive or compulsory
mechanism.! Plaintiffs cite Edge v. State Farm Insurance Company, 345 S.C. 136, 139-40,
546 S.E.2d 647, (2021) to support their position that there is no requirement to pursue
administrative remedies when both the contractual and statutory language is discretionary, and
not mandatory.? The Court agrees with this contention.

The Court finds it can make this decision without reaching Plaintiffs’ argument that the
exhaustion of administrative remedies is permissive solely based on the word “may,” which
appears in the contract. This court concludes this argument is not determinative in the granting

of this motion but is rather only instructive. Instead, to the degree this decision is discretionary

1 SECTION 63-9-1790. Review of decisions.
A decision concerning supplemental benefits by the department which the adoptive parents consider
adverse to the child is reviewable according to department regulations.

The DSS regulations on this subject are equally permissive, and not mandatory:

1. The family has a right to appeal any decision made by the department on supplemental benefits, both
before and after finalization of the adoption, according to the Department’s approved appeal process.

2. The family will be informed of its right to a judicial review in accordance with the Administrative
Procedures Act. (See S. C. Reg. Section 114-4380(G)) (emphasis added).

2 “The words of a regulation must be given their plain and ordinary meaning without resort to subtle or
forced construction to limit or expand the regulation's operation. Byerly v. Connor, 307 S.C. 441, 415
S.E.2d 796 (1992). Pursuant to the plain and ordinary meaning of the regulation, an aggrieved
party may appeal to the Commissioner; however, nothing prevents the aggrieved party from bypassing
an administrative hearing before the Commissioner and bringing an action in the circuit court as Edge
did in this matter. By using the word “may” instead of “shall,” the regulation allows, but does
not require, an aggrieved party to appeal to the Commissioner. See Rice v. Multimedia, Inc., 318 S.C. 95,
456 S.E.2d 381 (1995) (use of word “may” signifies permission and generally means the action spoken
of is optional or discretionary); State v. Wilson, 274 S.C. 352, 264 S.E.2d 414 (1980) (same).”

Edge v. State Farm Insurance Company, 345 S.C. 136, 139-40, 546 S.E.2d 647, (2021) (footnotes
omitted)
4
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the Court holds that the facts presented do not require the exhaustion of those administrative
remedies because the plaintiff has established the issue of futility.
b) Futility

The stipulated facts are as follows: On June 20, 2022, adoptive parents received a letter
from Elizabeth G. Patterson, then state Director of the Department of Social Services. Ms.
Patterson announced a unilateral and across-the-board reduction in the monthly subsidy rate of
$20 per child. This is an undisputed fact.

The letter from Ms. Patterson stated that the department “has made every effort to avoid
taking any action that affects critical services to children and families. However, it is now
necessary to take additional measures in order to stay within the department budget.” Ms.
Patterson continued: “Please be assured that this action has not been taken without much
thought and consternation. | would not be asking families to make this financial sacrifice if |
did not feel it was necessary in order to continue to provide essential, protective service and
assistance to as many children as possible.” In short, the letter from Director Patterson
announced that this was a necessary action, and a decision made at the highest level of the
agency.

It is clear to this court that the DSS decision concerning the $20 monthly payment was
not an individualized decision based on the specific needs of the adopting family or the special
needs of the child. Instead, the decision was an overall financially driven agency decision.
Therefore, any individual recipient of the subsidy who had been deprived of the $20 monthly
amount would have reasonably concluded the futility of appealing this decision. This court
concludes that where the highest placed person within an organization has announced a

decision, and that decision is an across-the-board decision and is not unique or fact specific to
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the denied recipient, a reasonable person would consider an appeal to be vain or futile.®> See
Brown v. James, 389 S.C. 41, 54, 697 S.E.2d 604, 611 (Ct.App. 2010) (recognizing an
exception to the requirement of exhaustion of administrative remedies when a party
demonstrates that pursuit of administrative remedies would be a “vain or futile” act).

Once a party has established their right to summary judgment, the opposing party must
come forth with facts to counter the moving party’s right to summary judgment. Here, DSS has
provided no facts to sufficiently counter the Plaintiff’s position. Accordingly, the Court finds
as a matter of law, there was no reasonable requirement for the Plaintiff to exhaust the
administrative remedies in order to recover the $20 monthly amount. Under the facts presented,
this Court finds that the Plaintiff has established this issue of futility and, therefore, is entitled
to summary judgment as to the exhaustion of administrative remedies issue.

As a result, this Court denies the Defendant's Motion for Summary Judgment and grants
the Plaintiff’s Motion for Partial Summary Judgment ordering that Plaintiffs were not required
to exhaust their administrative remedies prior to instituting this action because any such attempt
would have been futile.

AND IT IS SO ORDERED.

The Honorable Judge J. Mark Hayes, Il
Presiding Judge of Spartanburg County
Seventh Judicial Circuit

August 2024.

3 Similarly, the Supreme Court of South Carolina has found that it would be futile to require a parent to exhaust
administrative remedies when a school board of trustees has already acted adversely to the parent. In Storm M.H.,
v. Charleston County Board of Trustees, 400 S.C. 478, 735 S.E.2d 492 (2012), a parent from Berkeley County
sought to enroll her child in a magnet school in Charleston County. When the Board of Trustees decided that only
Charleston County residents were eligible for enrollment, the parent did not pursue available administrative
remedies, but instead filed an action in the circuit court. The Supreme Court held that “we find it would have been
futile for Parent to exhaust her administrative remedies as the Board’s decision was certainly to be unfavorable.”
Id. at 487. There, like here, when the highest placed and most powerful person or entity has already spoken, it is
futile for a parent to assume the outcome of an administrative procedure would be different.

6
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT

Kenneth and Angela Hensley, on behalf Civil Action No. 2013-CP-42-01569
of their minor child BLH, and All Others

Similarly Situated,

Plaintiffs,
ORDER DENYING DEFENDANT’S

AND ORDERING PLAINTIFEF TO
PROVIDE NOTICE TO ALL CLASS
MEMBERS

South Carolina Department of Social
Services

)

)

)

)

)
VS. ) MOTION TO DECERTIFY THE CLASS

)

)

)

)

Defendant. )

)

This matter before the Court was Defendant’s Motion to Decertify the Class filed on
May 31, 2024. Oral arguments in this matter were held on June 5, 2024. Attorneys T. Ryan
Langley and James Fletcher Thompson appeared for the Plaintiffs, and Attorney Andrew
Lindemann appeared for Defendant South Carolina Department of Social Services
(“Defendant). The Court, after considering the submitted motions, memorandum, pleadings,
exhibits, and oral arguments, denies Defendant’s Motion to Decertify the Class. The Court
also exercises its authority under Rule 23 to Order that Plaintiff’s provide notice to the Class
by the means outlined herein; including to those Class members under the age of 4 at the time
of adoption.

The Court incorporates the previous Orders in this matter into this Order by reference
herein and the Form 4 Order by Judge J. Mark Hayes, Il filed July 9, 2024.

THE LAW

Rule 23 of the South Carolina Rules of Civil Procedure grants this Court broad

discretion to protect the class and to provide notice to class members. Specifically, Rules

1
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23(d)(1) and (2) of the South Carolina Rules of Civil Procedure require the trial court to

maintain continual control over class action proceedings, including the method of class

notification. Salmonsen v. CGD, Inc., 377 S.C. 442, 455-56, 661 S.E.2d 81, 89 (2008).

Further, the interests of justice and due process require the same. See Fed. R. Civ. P. 23
advisory committee’s note to 1966 amendment (explaining notice requirement was designed
“to give the [class] members . . . an opportunity to secure exclusion from the class” and
indicating such notice was necessary “to fulfill requirements of due process”).

The United States Supreme Court has noted that “[c]lass actions serve an important

function in our system of civil justice.” Gulf Oil Co. v. Bernard, 452 U.S. 89, 99, 101 S. Ct.

2193, 2199 (1981). The Court has also recognized that the class action procedure is necessary

for private rights of action to be initiated. Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 326,

339, 100 S. Ct. 1166, 1174 (1980), reh’g denied, 446 U.S. 947, 100 S. Ct. 2177 (1980). As

stated in Deposit Guar. Nat’l Bank, class actions serve an important function in our system of

civil justice, because they permit plaintiffs to vindicate the rights of individuals who otherwise
might not consider it worth the candle to embark on litigation in which the optimum result
might be more than consumed by the costs. Id at 338, 1174.

ANALYSIS
l. Denial of Defendant’s Motion to Decertify the Class

Based on the record presently before this Court, the prior Judge’s ruling to certify the
class was correct and the motion to decertify is denied. The previous circuit judge certified that
class and then addressed the class certification again on the Defendants’ motion to reconsider.
While a motion to decertify a class can be made at any time, no new evidence was offered by

the moving party that was not available or offered to the previous circuit judge who certified
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the class. While the rule that one circuit judge cannot overrule another circuit judge may not
apply to decertification motions, without additional new evidence unavailable to the prior judge
or some articulable change that justifies revisiting the certification issues, this Court, to some
degree, will not begin its review of the prior judge’s decision as meritless. Otherwise, a party
opposing class certification could simply file and refile and file again, decertification motions,
thereby frustrating the class members right to reasonable due process. This case is about a
contractual payment that was reduced in the amount of $20 per month by DSS to families who
were adopting--- through DSS--- a special needs child. DSS was contractually obligated to
make the monthly payments to the adopted family for the adopted child’s needs. As this Court
understands a “special needs” child is one who has a medical condition, physical condition,
mental condition, or combination of thereof, that causes the child to have needs beyond those
typical needs that may be considered customary for a child.

This Court takes judicial notice that a special needs child has financial and other needs
that are more significant that non-special needs children and that adoption of special needs
children presents more challenges to DSS to find a pool of prospective adopting parents. These
payments were negotiated between the adopting parents and DSS at the time the contract was
executed and included a sum deemed necessary to meet the child’s needs. The overall nature
of the claim being an institutional/agency decision to reduce the contractually obligated
payment in the amount of $20 per month per family for the care of special needs children meets
the objective behind class action litigation.

This Court disagrees with DSS assertion that to recover damages in this action a child
or family would need to prove with particularity how the reduction in the subsidy amount by
$20 a month would have individually affected the child in a negative manner. This case does

not involve the Tort Claims Act or Qualified Immunity under Section 1983. The damages
3
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calculation is contractual. There is no requirement under the law that third-party beneficiaries
show that the contractually owed amount, if paid, would have been used for the third-party
beneficiary’s benefit. It is enough to show that there was a breach in the contract and the
damages in the loss of consideration identified in the contract flowed from the breach.

Here, | find that Plaintiffs have established a prima facie case, by demonstrating the
existence of a contract, its breach, and damages. Hotel and Motel Holdings, LLC v. BJC
Enterprises, LLC, 414 S.C. 635, 652, 780 S.E.2d 263, 272 (Ct. App. 2015) (citing elements for
a breach of contract). In this case, the contract at issue states on its face that it is intended for
the benefit of the child. Moreover, the child has the right to enforce that contract because the
language of the agreement (an adhesion contract drafted by Defendant DSS) was “to aid the
adoptive parents in providing proper care for this child.”

DSS asserts that the plaintiffs must show something individualized that was lost such
as a dance lesson, a happy meal from McDonald’s, etc., to establish their damages and right to
recover. Given the broadly accepted physical, medical and/or mental needs of these children
and the dearth of any applicable law requiring otherwise, this Court finds that the class
members in this case have no obligation to carry an individualized burden of explaining how
DSS reduction of the contractual amount by $20 a month has specifically adversely damaged
them. The claim before this Court is contractual and limited to $20 a month per family for the
applicable period in the class definition and that is the measure of damage whether it would
translate to a McDonald’s meal; or much more likely a hearing aid battery or replacement
catheter. Items more likely contributing to the child’s dignity of care.

DSS also argued that Plaintiff’s failure to exhaust administrative remedies and
individualized inquiry into the date of termination of the agreement were issues that require

decertification. As further outlined in the Court’s order granting Plaintiff’s motion for summary
4
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judgment, the Court finds DSS arguments lacking and finds no meaningful argument for
decertification. If any such administrative remedy or date or termination issues arise in the
future of this litigation, they may readily be addressed through a claims administration process.

Accordingly, the Class in this case is defined as all children, less than 19 years of age
on the date the filing of the first state court Complaint (September 16, 2011); whose adoptive
parents entered into assistance subsidy agreements with the South Carolina Department of
Social Services, executed on or before June 20, 2002, and who have had at least five (5) months
of lost benefits due to the cut in the assistance agreement after the date the foster care payments
were reinstated in 2004.

1. The Court Orders that the Class Shall Include Those Under 4 at the Time
of Adoption

Per the definition adopted above, the Court Orders that the Class in this case shall also
include children who meet the class definition but were under the age of 4 at the time of
adoption. The parties and this Court have gone through an exhaustive process to protect
potential privacy rights from being compromised.

A court must consider the number of members of the putative class together with other

factors, including the size of the class members’ claims. Middleton v. SunStar Acceptance
Corp., 2000 WL 33385388 (S.C. Cir. Ct. 2000). The method of determining how class
members are to be bound is in the Court’s discretion. Salmonsen, 377 S.C. at 455-56.

“Our state class action rule differs significantly from its federal counterpart. The
drafters of Rule 23, SCRCP intentionally omitted from our state rule the additional
requirements found in Federal Rule 23(B). By omitting the additional requirements, Rule 23,
SCRCP, endorses a more expansive view of class action availability than its federal

counterpart.”); McGann v. Mungo, 287 S.C. 561, 570, 340 S.E.2d 154, 159 (Ct. App. 1986)

5
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(relying on federal precedent to interpret new Rule 23 of the South Carolina Rules of Civil
Procedure).” Id.

Further, the Court has broad discretion to control the manner, extent, and scope of the
notice for purposes of Due Process — to ensure the adequate and fair protection of those not yet

identified. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985) (identifying notice,

as well as opt-out rights, as part of required “minimal procedural due process protection” to

which each absent class member is entitled); Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 176

(1974) (interpreting Rule 23 as requiring “each class member who can be identified through
reasonable effort must” be provided direct notice).*

The Court has considered the arguments of the parties and agrees that notice of this
action can be provided by publication to the members under the age of 4 at the time of adoption.
If, as DSS argues, some child is not aware of their adoption status then the notice will mean
nothing to them. For children who are aware of their adopted status, however, this method
protects their right to be involved in this litigation and receive a recovery. It would not meet
the ends of justice for all children adopted under the age of 4 to be excluded from a potential
recovery based solely on the slight possibility that some such children may not be aware of
their adopted status.

Accordingly, in the interests of fairness and judicial efficiency, this Court Orders that

Notice be given to all potential class members. Salmonsen, 377 S.C. at 455-56.

! “Notably, in defining a trial courts authority our state rule uses the term “may” whereas the
federal rule uses the mandatory term “must.” Even more significant, the federal rule specifically
mandates that class members will only be excluded from the class if the member so requests,
i.e., an “opt-out” procedure.” Salmonsen v. CGD, Inc., 377 S.C. 442, at 661.

6
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More specifically, this Court Orders that the parties continue to respect privacy
concerns of the minors and provide a Public Notice of these proceedings via Newspaper which
shall run for a period of three consecutive weeks in newspapers which shall be designated in
subsequent order by this court. The Notice shall run consistent with S.C. Code 15-9-740.

Rule 23 is sufficiently flexible to allow courts to direct that notice be provided so that
members’ rights are preserved whenever possible. Here, this Court finds that it is possible,
reasonable and correct to preserve those rights and Notice can and should be provided to the
broader class, those under the age of four, in order to afford these victims their right of recovery.

AND IT IS SO ORDERED.

The Honorable Judge J. Mark Hayes, Il
Presiding Judge of Spartanburg County
Seventh Judicial Circuit

August 2024
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IT ISSO ORDERED

g J. Mark Hayes, || #2132
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Spartanburg
IN THE COURT OF COMMON PLEAS CASE NO. 2013-CP-42-01569
BLH etal. South Carolina Department of Social Services
PLAINTIFF(S) DEFENDANT(S)
Attorney for : [] Plaintiff ] Defendant
Submitted by: or
[] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE)
] JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
= DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.
OJ ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [_] Other
] ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;

[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment

by the Court:

[l

ORDER INFORMATION
This order [_] ends [X] does not end the case.
Additional Information for the Clerk : See Below

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled
(List amount(s) below)
$
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:
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The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or

placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

Ryan Langley Andrew Lindemann
James Thompson

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

Thank you for your arguments and briefings in regards to the above referenced matter.

Considering the arguments and briefing DSS’s motion for summary judgment cannot be granted. The
Fourth Circuit case is instructive but is not read, as a matter of law, of preventing the plaintiff from
going forward with its case a plead. Traditionally, a denial of summary judgment does not require a
formal order. However, a portion of the present summary judgment ruling also involves the granting
of the plaintiff motion for summary judgment as to the issue of exhaustion of administrative
remedies. The plaintiff’s motion on the administrative remedy issue is granted. Therefore, plaintiff’s
attorney is asked to prepare a formal order granting its motion. In the formal order a discussion of
this Court’s denial of other aspects of DSS’s motion for summary judgment. In the section that
includes the granting of plaintiff’s motion include the standard of review for a summary

judgement. The evidence before this Court—the agreement—was relied upon by this Court. The
plain and ordinary meaning of the words was used. In so doing, it is clear that DSS’s decision
concerning the $20 monthly payment was not an individualize decision based on the specific needs of
the adopting family or the special needs of the child. The decision was an overall agency

decision. Therefore, an individual recipient (denied recipient) of the $20 monthly amount clearly
would have conclude the futility of appearing the decision---on appeal they would have to challenge
the overall agency’s decision instead of an individualize review of the specific needs of the child. At
the summary judgment stage, facts and inferences are seen in a light most favorable to the non-
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moving party. Thus, the defendant’s motion could not be granted on this issue. Moreover, once a
party has establish their right to summary judgment, the opposing party must come forth with facts
to counter the moving party’s right to summary judgment. Here, DSS’s position is that, as matter of
law, the plaintiff had to exhaust their administrative remedies in order to recover the $20 monthly
amount. While DSS’s argument presents a logical explanation of the administrative review process in
South Carolina, under the facts presented as part of this summary judgment, this Court finds that the
plaintiff have established the issue of futility. The plaintiff’s argument concerning the word “may” is
not determinative to the granting of this motion but rather instructive. To the degree the decision
concerning the administrative remedies being exhausted before filing a civil action is discretionary
with this Court, my decision is that the facts presented do not require the exhaustion of those
remedies. As an observation, the overall nature of the claim being an institutional/agency decision
over a $20 monthly non-payment for the care of special needs children appears to meet the
objectives behind class action litigation.

Considering the arguments and briefings, plaintiff's counsel is asked to prepare a formal order
denying the motion to Decertify the Class. Note in the order that this was a motion to decertify the
Class. While a motion to decertify a class can be made at any time, no new evidence was offered by
the moving party that was not available or offered to the previous circuit judge who certified the
class. While the rule that one circuit judge cannot overrule another circuit judge may not apply to
decertification motions, without additional new evidence unavailable to the prior judge or some
articulatable change that justifies revisiting the certification issues, this Court, to some degree, will
not begin its review of the prior judge’s decision as meritless. Otherwise, a party opposing class
certification could simply file and refile and file again, decertification motions, thereby frustrating the
class members right to reasonable due process.

Based on the record presently before this Court, the prior Judge’s ruling to certify the class was
correct and the motion to decertify is properly denied. The prior judge certified that class and then
address the class certification again on the defendants motion to reconsider. This case is about a
contractual $20 monthly payment that was not paid by DSS to families who were adopting--- through
DSS--- a special needs child. The $20 monthly payments were to be paid through DSS for the child’s
benefit based needs. As this Court understands a “special needs” child is one who has a medical
condition, physical condition, mental condition, or combination of thereof, that causes the child to
have needs beyond those typical needs that may be considered customary for a child. The American
With Disabilities Act may have a better definition for these children. The parties are welcomed to
challenge this Court on the following conclusion, but this Court take judicial notice that the needs of
special needs child are finacally more significant that non-special needs children AND that adoption of
special needs children presents more challenges to the DSS to find a pool of prospective adopting
parents.

Considering the challenges to certification articulated by DSS as part of its motion to decertify, please
discuss in the proposed order that “individualize” characteristic of the class members do not warrant
decertification. This Court disagrees, as asserted by DSS, that to recover damages a child or family
would need to prove with particularity how the denial of $20 a month would have individually
affected them affected them in a negative manner. This case does not involve the Tort Claims Act or
Qualified Immunity under Section 1983. The damages calculation is contractual. DSS asserts that the
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plaintiffs must show something individualize that was lost such as a dance lesson, a happy meal from
MacDonald’s, etc., to recover. Given the broadly accepted physical, medical and/or mental needs of
these children, this Court disagrees that they must carry an individualize burden, and the resulting
scrutiny, of explaining how $20 a month has adversely damaged them. The claim before this Court is
contractual and limited to $20 a month. If an individualize review is conducted, a court, more likely
than not, will not be presented a lack of a dance lesson or happy meal but rather the lack of a caterer
or hearing aid battery. Counsel for plaintiff may discuss the nature of the intended payment was
already designated for the need of the child. You may also discuss that any issue that involved
exhaustion of administrative remedies—which this Court does view as preventing class certification
(see above discussion)—or the date of termination of the agreement are not issues that require
decertification. If these are issues which arise in the future of this litigation they may readily be
address through a claims process, again, if they arise at all.

Also, prepare an order that approves the class being expanded to include those potential members
under the age of 4 at the time of adoption. The parties and this Court have gone through an
exhaustive process to protect potential privacy rights from being compromised by definition of the
class member 4 or older at the time of adoption who may receive notice. In the order, include the
proposed method of notice offer to the Court that will protest the interest to those under 4 at the
time of adoption. Specially reference is made to the proposal offered during the hearing of
publication in newspapers discussed at the recent hearing.

A copy of this email will be incorporated into a form 4 for filing. To the extent formal orders have
been requested, the formal orders will be the final orders concerning my decisions.

Again, thank you all for your briefing and arguments.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
J. Mark Hayes, Il, Circuit Court Judge
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South Carolina Department of Social Services,..........cccoevvvvviviieeenne. Appellant.
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