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ARGUMENTS

I Appellants did not stipulate that all cross-claims collapse into one action for
equitable indemnity.

Respondent asserts in its Initial Brief that a stipulation was made by Appellants’ counsel
concerning all pled cross-claims collapsing into one action for equitable indemnity.  The
Transcript of Proceedings speaks for itself. In the cited portions of the Transcript of Proceedings
submitted by Respondent in its Initial Brief, nowhere does counsel for the Appellants state that I
stipulate to all cross-claims collapsing into one action for equitable indemnity.”

“A stipulation is an agreement, admission, or concession made in judicial proceedings by
the parties or| their attorneys and is binding upon those who make them.” McCrea v. City of
Georgetown, 384 S.C. 328, 332, 681 S.E.2d 918, 921 (Ct. App. 2009).

No concession, agreement or admission was made by the Appellants. The hearing
transcript states as follows:

The Court: All right. The issue on the cross-claim of course is equitable indemnity; is that
correct?

Mr. Imhoft: On this one, yes, Your Honor.
(Hrg. Tr. P.53,1. 7-9.)

Appellants assert that Respondent is taking the stated language out of context. In
responding to the Court’s question, counsel merely agreed that there was a cross-claim
concerning equitable indemnity at issue in this case. Mr. Imhoff never stipulated that Appellants
were no longer pursuing the other cross-claims filed against Respondent. Further, Appellants
submitted a memorandum to the court and all counsel arguing that Appellants’ cross-claims do

not collapse into one action for equitable indemnity. Throughout oral arguments on the day of




the hearing, counsel for the Appellants argued identical motions to the one at issue in this appeal,

and throughout those arguments continued to assert that the cross-claims pled do not collapse

into one action for equitable indemnity.

Further, the September 25, 2012 Order states that “Counsel for Marick acknowledged

that equitable

indemnity was the only claim at issue...” (Sept. 25, 2012 Order P.3). However, in

the September 25, 2012 Order, the Court examined law concerning causes of action collapsing

into one actio

the Court to e

n for equitable indemnity. /d. Thus, if it was a stipulation, there was no. need for

xamine the law. Appellants have properly appealed the Courts Order and asserted

that the cross-claims do not collapse into a single equitable indemnity claim. Thus, the

collapsing isst
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hearing, did

ue is properly before the Court, as no stipulation was made.

Appellants’ Memorandum in Opposition to Summary Judgment was
properly submitted to the lower court and counsel.

ghout Respondent’s Initial Brief, it asserts that Appellants failed to submit a
Appellants'

in opposition to summary judgment. Said assertion is not true.

1 in Opposition to the Subcontractors’ Motions for Summary Judgment was sent to
counsel of record the night before the hearing (Hrg. Tr. P.49, 1. 15-16). Further, the
ndicated that it did not receive the memorandum submitted by the Appellant. If the

t received the brief, it would have requested a copy when the issue was raised by

counsel. The Transcript of Proceedings indicates that reference was made by Mr.

Memorandum on pages 41, 43 and 49.

ndent, having received the Memorandum from Appellants and having listened to

ounsel discuss the arguments set forth in the Memorandum on the day of the

not request a second copy of the Memorandum which was readily available on the
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day of the hearing. Within Marick’s and Thoennes’ Memorandum in Opposition to Upstate
Utilities, Inc.’s Motion for Summary Judgment, Appellants cited verbatim deposition testimony

of expert Randy Still (see: Marick’s Memorandum in Opposition to Summary Judgment).

Having received the Memorandum and having knowledge that the Memorandum was submitted
to counsel and the Court, Respondent’s counsel made no objection concerning the authenticity of
the citations of Randy Still’s deposition. If Respondent contested the authenticity of the
deposition testimony, said objection should have been made at the hearing or in a 59(¢) motion.

Respondent has not submitted a case or rule which supports its position that deposition
testimony cited verbatim to the Court is not evidence in the case. Further, in its Initial Brief,
Appellants cited to Randy Still’s deposition testimony as cited verbatim in Marick’s
Memorandum in Opposition to Summary Judgment submitted to the lower court. This Court did
not find that said Memorandum was not part of the record in this case; thus, Appellants’ citations
in the Initial Brief do not violate this Court’s prior order.

CONCLUSION

For the reasons stated herein, and the reasons set forth in Appellants’ Initial Brief, the

lower court’s|order should be reversed.

(98]
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