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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Eric Canty, #196262, . - Docket No. 23-ALJ-15-0026-AP
Appellant,
ORDER

VS.

South Carolina of Probation, Parole and
Pardon Services,

Respondent. -

BACKGROUND
This matter is before the South Carolina Administrative Law Court (the ALC or the Court)

pursuant to an appeal filed by Eric Canty (Appellant), an inmate incarcerated with the South
Carolina Department of Corrections. In March of 1993, Appellant plead guilty to charges of armed
robbery, burglary and murder. Appellant was first eligible for parole in 2013 and most recently
appeared before the Parole Board on June 21, 2023. '

In a Notice of Rejection issued that same day, the Board denied Appellant parole. Appellant
submitted a written request for rehearing on July 5, 2023. On August 16, 2023, the South Carolina
Department of Probation, Parole and Pardon Services (Department or PPPS) issued a letter to
Appellant stating that the Department had no process for rehearing/appeal of routine denial of
parole, that the Parole Board’s June 21, 2023 parole decision was final, and that Appellanf’s July
11, 2023 request for reconsideration of a June 21, 2023 parole denial was denied.

On September 1, 2023, Appellant filed! this appeal, alleging the Department utilized
incorrect criteria in considering his parole eligibility. The Notice of Appeal only included the
August 16, 2023 letter and indicates it is an appeal of the Department decision received on August

30, 2023. This matter was assigned to the undersigned on September 29, 2023.

! SCALC Rule 53 provides, in part, “[t]he date of filing is the date of delivery or the date of mailing as shown by the
postmark or by the date stamp affixed by the mail room at the appellant’s correctional institution.” The envelope in
which Appellant mailed his Notice of Appeal to the Court was stamped “Received Sep 01 2023 Mailroom ACI”.




~ On November 7, 2023, PPPS moved to dismiss Appellant's appéal for Appellant's failure
" to serve the Departmeht with a Notice of Appeal as required by SCALC Rule 59. Appellant filed
~ an opposition to the motion, and the motion was subsequently denied on November 29, 2023.

On ‘January 8, 2024, the Department filed a motion to require Appellant to serve
Respondent with the Respondent’s Brief. Appellant subsequently filed a Certificate of Service
indicating that the brief had been served. The Court later denied the motion as moot.

Appellant had originally filed his brief on November 13, 2023. The Department’s brief
was delayed by virtueé of its motion practice but was- ultimately filed on January 25, 2024,

Appellant filed a reply brief on February 7, 2024.

ISSUE
The singl'e issue on appeal, as stated by Appellant, is as follows: "Doe's (sic) the S.C. Parole
Board render petitioner ineligible for parole by using the incorrect criteria in deciding whether to .

grant Petitioner parole?" (App. Br. 5).

JURISDICTION

The Court's jurisdiction to review parole decisions is limited; Section 1-23-600(D) of the
South Carolina Code (Supp. 2023) specifically provides an administrative law judge shall not hgaf
"an appeal involving the deﬁial of pai'ole to a potentially eligiblé inmate by the Department."
Ho{{vever, our supreme court has explained that while a parole eligible inmate does not have a right
of review after a decision denying parole, "an inmate has é right of review by the [ALC] after a
final decision that he is ineligible for ‘parole.v" Cooper v. S.C. Dep't of Prob., Parole & Pardon
Servs., 377 S.C. 489, 497-98, 661 S.E.2d 106, 111 (2008) (quoting Sullivdn v: S.C. Dep't of
Corr., 355 SC 437,443 n.4, 586 S.E.2d 124, 124 n.4 (2003)), dbrogdtéd on ot'her‘g'r‘ouhds by
Allen, 439 S.C. 164, 886 SE2d 671. o _ ;
Moreover, even if the Parole Board's decision does not amount to a permanent denial of
parole, the Court may still review whether the Pérole Board followed the proper procedure in -
making its parole determination. Id. 377 S.C. at 499-500, 661 S.E.2d at 112; see also Compton v.
. S.C. Dep't of Prob., Parole & Pardon Se}’vs., 385S.C. 476,479, 685 S.E.2d 17'5,‘ 177 (2009) ("[T}f

~ the Parole Board deviates from or renders its decision without consideration of the appropriate



it essentially abrogates an inmate's right to parole eligibility and infringes on a state-
tection.").

criteria,
created liberty interest, warranting minimal dge process pro

STANDARD OF REVIEW

In situations when an appellant challenges the Parole Board's decisiion on the grounds that
there is a permanent denial of parole eligibility, the Administrative Proce:dures Act, S.C. Code
Ann, §§ 1-23-300, etuseq. (2005 & Supp. 2023), establishes the standard of review the Court must
apply when reviewing an agency's decision. Specifically, section 1-23}-3 80(5) provides the
following:

The [Clourt may not substitute its judgment for the judgment of the
agency as to the weight of the evidence on questions of fact. The

. [Clourt may affirm the decision of the agency or remand the case
for further proceedings. The [Clourt may reverse or modify the
decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or-
decisions are:

(a) in violation of constitutionai or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawfull;‘t"ocedure; |

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.
, "When appealing an agency's decision, the burden rests squarely on the appellant to prove
that substantive rights were prejudiced based on one of six stathtory criteria listed above." S.C.
Dep't of Corr. v. Mitchell, 377 S.C. 256_,_ 259-60, 659 S.E.2d 233, 235 (Ct. App. 2008); see also
Pressley v. Lancaster County, 343 S."C: 696, 704, 542 S.E.2d 366, 370 (Ct. App. 2001) ("The party

: challengjng a governmental body's decision bears the burden of proving the decision is arbitrary.");

Waters v. 8.C. Land Res. Conservation Comm'n, 321 SC 219, 226, 467 S.E.2d 913, 917 (1996)



_ ("The burden is on appellants to prove convincingly that the agency's decision is unsupported by

the evidence."). . ' : )
DISCUSSION |
Appellant argugs that: (1) the Parole Board’s decision makes him permanently ineligible
for parole, and (2) the Board used the incorreci criteria in determining his eligibility) for parole.
Specifically, Appellant asserts that the Parole Board failed io use or consider an actuarial risk
assessment tool required by S.C. Code Ann. Section 24-12-10(F)(’i). According to Appellant, the
Board’s failure to use the actuarial risk and nceds"éssessrhehi tool when it denied him parqle was
a violation of the due process of law. ' R ‘_ ’ '
The Department argues in response that the Board properly utilized the réquired parole
criteria, and that, as a result, the Board’s decision is an unreviewable routine denial of parole.
| In reply, Appellant contends thaf the Board’s decision is reviewable because, while the
Board’s decision recites that .it considered the actuarial risk assessment, it did not, at least
according to Appellant, acttially do so. Appellant arguesi that no such risk assessment exists
because he was never given a test or subjected to any sort of assessment or interview.
For the reasons set forth herein, the Court agrees with the Department.
L Permanent Denial of Eligibility for Parole
The Court has authority to review a determination by the Parole Board that an inmate is
permanently ineligibl_e.for parole. Cooper,377 S.C. at 497-98, 661 S.E.2d at 111. Appellant argues
that this authbrity allows the Court to consider this appeal. Upon review, however, the Court
determines that the Parole Board did not rule that Appellant is permanently ineligible for parole.
Appellant has appeared before the Parole Board on many occasions, and thevmos_t recent denial
letter specifically provides that Appellant “will be notified 30 days prior to This] next scheduled
. parole consideration date.” (R. at p. 1) (emphasis-added). This statement indicates that the Board
intends to continue to review Appellant’s eligibility for parole. ' :
II. The Parole Board's Procedure '
~ The Court's conclusion that the Parole Board's decision does not constitute a permanent
denial of parole eligibility does not end the inquiry. The Court may still review whether. Appellant
received the process to which he was entitled from the Parole Board at his parole hearing. See

Cooper, 377 S.C. at 497-99, 661 S.E.2d at 111. If the Parole Board deviates from or renders its



decision without consideration of the appropriate criteria, it essentially abrogates an inmate's right
to-parole eligibility and infringes on a state-created liberty interest. Compton, 385 S.C. at 479, 685
S.E.2d at 177. This inquiry, however, is limited:

[1]f the Parole Board clearly states in its order denying parole that it
considered the factors outlined in section 24-21-640 and the fifteen
factors published in Form 1212, and that if the Parole Board
complies with this procedure, the decision will constitute a routine
denial of parole and the ALC will have limited authority to review
the decision. ]

Id. If, therefore, the Parole Board's denial letter itself states that the Parole Board considered all
of the necessary factors, then the Court's review ends.
The June 21, 2023 notice of rejection letter in this case states the following:

After careful consideration of: (1) the characteristics of your current
offense(s), prior offense(s), prior supervision history, prison
disciplinary record, and/or prior criminal record, as described in the

- findings of fact below; (2) the factors published in Department Form
1212 (Criteria for Parole Consideration); (3) the factors outlined in
[s]ection 24-21-640 of the South Carolina Code of Laws, and (4)
actuarial risk and needs assessment factors pursuant to [s]ection
24-21-10 (F) (1) of the South Carolina Code of Laws. The Parole
Board concludes that parole must be denied.

Appellant contends that the Board failed to consider the actuarial risk and needs assessment factors
required by section 24-21-10 (F) (1) of the South Carolina Code. However, the language of the
denial letter specifically indicates that the Parole Board considered the actuarial risk assessment.
Accordingly, the Court is constrained to conclude Appellant received the process to which he was
entitled and that the Parole Board's action constitutes a routine denial of parole.?

Therefore, the Court dismisses this appeal.

2 The Court rejects Appellant’s argument that the risk assessment could not have been considered because it did not
exist. Appellant’s argument is based upon the premise that the statute requires some sort of individualized interview
or clinical assessment of the Appellant. This construction of the statute is incorrect. The assessment is instead based
upon actuarial factors such as an inmate’s educational background, employment history, and age at time of conviction.
Gathering information about these factors does not require the type of personal interview or review discussed by
Appellant. :

3 The Court is cognizant that the denial letter's mere recitation that the Parole Board considered the risk assessment is
not conclusive evidence that it was in fact considered; however, our supreme court's instructions in Compton are clear..
The Court may not look beyond the wording of the denial letter. See Compton, 385 S.C. at 479, 685 S.E.2d at 177.

5



ORDER

IT IS THEREFORE ORDERED that this appeal is DISMISSED WITH PREJUDICE.

AND IT IS SO ORDERED.

-

The Honorable Robert L. Reibold
Administrative Law Judge

February 26, 2024
Columbia, South Carolina



CERTIFICATE OF SERVICE
I, Van Whitehead, hereby certify that I have on this date served this order upon all parties

to this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic

mail, to the address provided by the party(ies) and/or their attorney(s).

Van Whitehead
Judicial Law Clerk

February 26, 2024
Columbia, South Carolina



State of South Carolina
Department of Probation, Parole and Pardon Services

HENRY McMASTER JERRY B. ADGER

Govemor Director
29;3 Greystone Boulevard
) : Post Office Box 207
: Columbia, South Carolina 29202

June 21, 2023 Telephone: (803) 734-9220
_ . - Fax: (803) 734-9440
Mr. Eric Canty #00196262 . Wwww.dpppsscgov

Allendale Correctional Institution '
P.O.Box 1151

Fairfax, SC 29827
RE: NQTICE OF REJECTION ’

Dear Mr. Canty:

Itis my responsibility to inform you, on behalf of th(ia South Carolina Parole Board, that the Board has reached a
decision regarding.your parole hearing. The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characterlstic§ of your current offense(s), prior offense(s), prior supervision

history, prison disciplinary record, and/or prior criminal record, as described in the findings of fact below; (2) the -
factors published in Department Form 1212 (Criteria for Parole Consideration); (3) the factors outlined in Section

© 24-21-640 of the South Carolina Code of Laws, and (4) actuarial risk and needs assessment factors pursuant to
Section 24-21-10 (F) (1) of the South Carolina Code of Laws. The Parole Board had determined that your parole

must be denied. _ .
You will be notified 30 days prior to your next scheduled-parole consideration date.

FINDINGS OF FACT:

.01 Nature And Serioushess Of Current Offense
03 Use Of Deadly Weapon In This Or Previous Offense
Vote Count: Unanimous To Reject '

Sincerely;

ValerieSuber ' I
- Associate Deputy Director for Paroles, Pardons and Release Services

| - _ o - 6/21/2023



South Carolina Department of Probation, Parole and Pardon Services
Criteria for Parole Consideration

Inmate Name ) SCDC# . $C Board of Probatlon, Pirele

CANTY, ERIC 00196262 » . P.0.Box 207

ardon Sefviges.
* Columbla,SC 29202+ 7 ¢

Criteria for Parole Consideration

The South Carolina parole law creates no right to be released on pardle, Parole in South Carollna is strictly a matter of privilege or grace. The South -
Carolina Board of Probation, Parcle and Pardon Services has absolute discretion to grant or deny parole. As such, the publication of these parole
critera in no way creates a expectancy of release; nor does it bind the Parole Board In any way to favorable parole decision or establish any
presumptions of entitlement to parole.

In deciding whether or not to grant parole, the Parole Board considers, among other things, the inmate's record before Incarceration as well asduring
incarceration. The record itself is prepared through investigations conducted for the Parole Board, and it becomes a part of the inmate's parole file,
The flles are maintained by the Department of Probatlon, Parole and Pardon Services and are, by the statute, priviteged and confldential. The
confidentlality of the parole file Is far reaching; inmates themselves have na right to Inspect the contents of thelr files. If the inmate thinks his/her file is
somehow Incomplete or contains some errors or other inaccuracy, he/she must notify the Board of the specific error or inaccuracy. The Board will
investlgate the Inquiry and notify the inmate of the action taken.

Inmates do, however, enjoy certain rights in the parole process. The Inmate has the right to appear at his parole hearing. If the inmate fails to appear,
the Board may decide his/her case in absence. The inmate has the right to be represented by an attorney; however, he/she has no right to have an
attorney appointed if he/she cannot afford one. At the hearing, the inmate has the right to present witnesses and evidence on his/her own behalf, but
an inmate does not have a right to confront witnesses, :

In deciding whether or not an Inmate should be granted parole, the Board or Panel of the Board exercises its absolute discretion to the limits allowed
by state and federal law. The discretion of the Board or panel aims at protecting the best interest of both soclety and the Inmate being considered for
parole. Inlts concern for the protection of soclety’s and the Inmate's best Interests, the Board or Panel deliberates upon the “reasonable probablilty”
that an Inmate will not again violate the law, if parole Is granted. When deliberating that an inmate will not again violate the law, the Board or Panel
weighs the factors listed below. The Board or Panel, in its absolute discretlion, also conslders any other factors not listed below which It considers
relevant in a particular case.

The risk the inmate poses to the community;

The nature and seriousness of the inmate’s offense, the circumstances surrounding the offense, and the inmate’s attitude toward it;

The inmate's prior criminal records and his/her adjustment under any previous programs or supervision;

The Inmate’s attitude toward his/her family, the victim, and authority In general;

The inmate's adjustment whlle in confinement, Including his/her progress in counseling, therapy, and other similar programs designed to

encourage the inmate to Improve himself/herself: : i ’ .

The Inmate's employment history, including his/her job training and skills and his/her stability In the work place;

The inmate's physical, mental and emotional health:

The Inmate's understanding of the cause of his/her past criminal conduct; ) _

The Inmate’s efforts to solve his/her problems such as seeking treatment for substance abuse, enrolling In academic and vocational education

courses, and In general using whatever resources the Department of corrections has made avallable to inmates to help with their problems;

10.  The adequacy of the inmate's overall parole plan. This includes Inmates living arrangements, where he/she will live and who he will live with:
the character of those with whom the inmate plans to assaclate in both his/her working hours and his/her off-work hours; the inmate's plans
for gainful employment; - )

11, The willingness of the Community inte which the inmate will be released to receive the Inmate:

12, The willingness of the inmate's family to allow his/her to return to the family circle;

13. Theattitudes of the sentencing judge, the solicitor, and local law enforcement officers respecting the inmate’s parole;

14, The feelings of the victim’s family, and any witnesses to the crime about the release of the Inmate

15, The actuarial risk and needs assessment outlined in sectlon 24-21-10 (F)(1) of the S.C. Code of laws; which evaluates based on Criminal
Involvement, Relationships/Lifestyle, Personality/Attitudes, Family, Socfal Exclusion and Mental Health, :

16. Other factors considered relevant In a particular case by the Board. ’

Reservation of Discretionary Power of the Parole Board

These criterla in no way limit the absolute discretion of the Parole Board or Panel to make parole decisfons on a case-by case basls and to grant or deny
parole as It determines to e in the best Interest of soclety and the Intimate under review.

In some cases, the Board may decide that the inmate should be granted parole If the Inmate completes one or more stated conditions. When this is
the case, the Board may grant a parole that becomes effective when the inmate completes one or more stated conditions. Should the Inmate fall to
complete any one of these conditions or disobey any rule or regulation of the South Carolina Department of Corrections before satisfying the stated
conditions to make his parole effective, the Board may rescind the inmate's parole and treat the case as though parole had been rejected. In other
cases, the Board may feel It needs more time to form its decision. In such cases, the Board may simply take the parole consideration under advisement
and reschedule it at a later date. Similarly, the Board may postpone a parole hearing In order to dispose of detalners or pending charges. If the Board
rejects an inmate for parole, the inmate will be given written notice of rejection stating the reasons for rejection. Decislons of the Board have no
precedentlal effect whatever and in no way limit the Board's absolute discretion at later parole hearings.

GO

O ® o

After rejectlon for parole, the procedure of scheduling of rehearing is as follows:
1. Anindividual serving time for a violent offense defined in §16-1-60 of the South Carolina Code of Laws 1976 will be reheard for parole two
years following the date of parole rejections. Applicable legal exceptlons may allow for a one year hearing.
2. Anindividual serving time for a nonviolent offense defined in §16-1-70 of the South Carolina Code of Laws 1976 will be reheard for parole one
year following the date of parole rejections. .

I certify that the above material has been explained to me, and | have received a coby.

Inmate's  y;, 0 . Witness W - 12/14/2022
Signature: GroGly) » Date:12/14/2022 | |Gonaire: V0 A Date: 12/1
Form 1212 (Stock) Revised 05-16-2017 Distribution: Parole Services and lnmi‘ite

[



2

St of e Gt
A Yishes ol Loe) T

&/Z/d &’/7/ /% Jéo) Dec ket No. 237005
/éwc%

4 Howoenl fz s?t/c}f Kbt/

Szt & %fa/&a&%f/ FFIAS Oopuet LrEF.
: / é};ﬂo/mé' Kf%

St J/ 77 2 CHE

f lujas %,f/zw/z(,/ % /%}/M/;éu@ i /g Gd, #cl
lis Sctsditd Fo Saall Creatin, 15 Foce O/
Chtper foe Myol, Heortd Cuflecy, 1rhagpry

(50/9///%7 2 Osed /2 K tsns SEsbewed w0
hedly of 1953 Jo KHs Sahbcsss Fom Aoetbe some!
Pipoy 1 25 sps fox Aot bty Aok
1oy, A Chiagge ronnec ok E5:b/e
Afer Genid oA 565, My Foisd Hfppoacence

()



i3

Lefol e Ppol Lol sups oA 20 3, 70
te T hand 56 LA oo &, Frems, g
LyhsT Lkas 70,05 ) 20223 /%7 /Zgz/&ﬁf/o/z A
,&Aé/%/,z([ poos deweed | K o/l #2y Nt oF
Hgpeel 1o SLE JLC ok Apus] 3, 2093

@)



QMV&/&%&O /7'774/ %{M . /Mf&d

W sictisdont Fots 2 Bpht 7o 7L [ A

49/_ A Finl dcigon o Ao At Tasr dx/é
Libins At coerrvor 455y 12 Z/%&e,? ahest
PO PRI, oy focess i /Zga//éfol, SEE Foetsif
V-SCDLPPS., $7658d 146 Crpiines” sy
o 17 Voot Baned Heisiow 7 cby Stmoke e
/Vﬁ//g//wé%/g o e ZL. < d,//7 orins Hhaf
s ek Baed sl o Crstibre HE Lgppenger~
S Ctheor o w5 H9 L5 P sy o Adyao—
//ﬁ%éz‘/ - oo £{(}/Z/Z;%/ See ey 1/ STDPF 745;,
L8] SFIL J0d, THE provisions of e ST AAbecss
STttvi Fockdsr At (B A7) o 47
Aol Hery 4 o e A dpaiTonnd T
S it 15 jof ELGIBL Jag i,

&3



15~

ThE AL b b Ak g/%%,ié/' |
e L8 ALY, Lot Sy e A sokes—
éM%Q#Z/Z@%:aF;%@Q.5@ﬂ%@a¢?/Aﬁf
Const] Aevign 15 Lkt % e Aecoa!
Fheseated St N-Shabaze v Stodk, 37
5@&!?&9Iﬁ%zi%%@%&/g&g/%%/%%%%%?
bedlis /3 R ApEly deesiions &S
Jpovid & by SC. e Ains /23 ~350C5) Gupn.-

204.)

)



6

Yssw@ ov Ay’

Dots A& S et Fneed foswcle FAhose
e oo ok by ity He sicsaas]
ettt 100 o{@/dg bl 72 /447777{%/0/44
S ?

D/ 000 M LiFihborel Rigunnld stte Apincssy 76
S Ao <ty Bficfuic ik S ssres
72 E8H Aior fon e, Th tip1ety s pontsd o
Aei Alpactolt by fharsy 16 tluvisiton A HiassucenT Helence
Ectny Sirengy . Jhe St oads o lpe o UF
A ottty fowdbed psszrsinci] s A /,;54//2/5
fon By wnd lnsed # He ookl fo
Aoty #ry sentessr At ing be buidie att o
M gz/&‘r//é/z il forlon by HE ol Soped
0 Y5 J@A/? Cethn 3 Tntaomn 76 4

&)



(7

ety o Feort S5/ T fatee
. (Jrokany Jhs Keprstofs ot Aidyolbls %&%5/7
Mlfoid SHE U, g1 is # Dae Wothar
O SPefforcrs Hoo ol i S HuirE Du fpaerS
foptly #eguritd By ook visepfohs. s7é5Eed
19, Systerc Lutoieness dor Ceenfiel g #2d
Lo fessar e ST Llfen K o) @ag@%g S AE o ol
70 Pt fot lhuott s f He ot e A A
s Maiputs di/ S Sqpstom o Gl fof g
K e s of oA Bhonsore somed Hoorod i
Ao, & ST oot o et of Yot . By wor
Ay e 4 Jues M ksl faneg e i
Nabds Ay ﬁfﬁ/{f ‘”é%! pE Acrss
72 Ay Lignbusr Mt B wesed A bbbty

(¢)



(ol ron

ThE Aty of A SREAMS o byl 7
ﬁm/zx)j betoee e Sk bope 4/@? HE
Codecin Mot 1o /pelotcd by K9 S Kot
Lord Evee, Jhe SC Aokt Booed jpuwess s Laed
S W Fro oot Forposses fond Bk, Necs
Sl A £ofone /Z&/ %‘ﬁé%m /S

/mw@g(g o o 44//@51’ Sis 1S,

(7)

¥4



14

SYkt o Sod) Chadiie
- Miasyatioe Lad coad]
orotibl Quelpd S/ bod

EUN Gy, 196262 w5 A, 23009
W7 Pt tionrc CoE 4
VA
Sowty Cted s Db o PAAS. Ceehtine of e
er W

/@%}Z/@’//’/ﬁ, s lpclen /cmb@ of feeprey
Kot £k Mot (’% ot bis Loyl Lokt fo e Beter
U Setr) by Aboss Ao 10 His &5 ) deheessee!
A7/,

Despecttoll.
/@WM /Qdc/ - Bdot) feerelly
/0295“ £ gpf/ Serfc 224 Rl C\H’VFL ) 196262~
CWomabyiyS<. 2520/ SH (el /E (o, Fonst

/657 £ wttsopsny (29/)
Diteecton, oF L5l Seviee FArfax ,SC. 2 ‘fg? 7
s dDPFPPs, |

F0.Lck So6et | Oafed;

COlumébn,§.C. 25252 Cc: /s



.

STATE OF SOUTH CAROLINA
In the Admlinistrative Law Court
Docket Number 23-ALJ-15-0026

APPEAL OF FINAL DECISION
Department of Probation, Parole and Pardon Services

ERIC CANTY, #196262,................. S o APPELLANT

S.C. DEPARTMENT OF PROBATION PAROLE AND
PARDON SERVICES, ettt RESPONDENT

BRIEF OF RESPONDENT

Matthew C. Buchanan
General Counsel

South Carolina Department of Probatmn,
Parole and Pardon Services
P.O. Box 207 '
Columbia, South Carolma 29210
(803) 734-9220 °

ATTORNEY FOR RESPONDENT
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STATEMENT OF ISSUES ON APPEAL
\
1 ThlS Court has limited authority to revnew tlus appeal

2 Did the Board state clearly that 1t consndered the actuarial risk and assessment of
: Appellant" |

|
!
}
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STATEMENT OF THE CASE

On October 4, 1990, Appellant shot Victim 1 in the back and head with a 9mm plStOl
kllllng him. On or about October 27 1990 Appellant entered the dwelhng of Victims 2 and 3
w1thout consent, armed with a deadly weapon and committed the offense of Armed Robbery
Appellant was eventually arrested and charged with the offenses of murder, burglary ls‘ degree,

and armed robbery.

Appellant pled gullty to the offenses on March 12, 1993 before the Honorable Victor Rawl

who and to possession of a firearm dur1ng a commission of a violent crime. The court sentenced.

hlm to two concurrent life sentences for the’murder and burglary, and thirty years concurrent for

the armed robbery. At the time the Appellant commltted this offense, South Carolina law allowed -

an 1nd1v1dual serving a llfe sentence for murder parole eligibility upon the service of twenty years.

Appellant made his 1n1t1al appearance before the Parole Board on May 8, 2013. On that
date and on subsequent appearances, the Board denied h1m parole Appellant’s last hearing before
the Parole Board occurred on June 21, 2023| At the conclusron of the hearing the Board denied
parole unanlmously due to: 1) the nature and seriousness of the current offense and 3) use of a
deadly weapon in this or a previous offense '

| Upon rece1v1ng the notlce of rejectlon Appellant requested a rehearmg, which was denied.

He subsequently ﬁled a notice of appeal w1t‘r this Court. In his br1ef he argues thé Parole Board

rendered him ineligible for parole by'usmg incorrect criteria. Respondent’s brief follows.

2.3



ARGUMENTS
1. Because this is a routine deénial of barole, this court cannot entertain this appeal.

Respondent respectfully would argne that this Court has limited authority to hear this

matter. S.C. Code Ann. § 1-23-600(D) states in_i)ertinent part that “an administrative law judge

shall not hear...an appeal involving the denial of parole to a potentially eligible inmate by the
Department of Probation, Parole and Pardon Services.”

Inrnates who are denied parole and petition the Adfninistrative Law Court are limited to
review of whether the Boérd complied with procedures as outlined in Cooper v. South Carolina
Dept. of Probation, Parole and Pardon Services, 377 S.C. 489, 661 S.E.2d 106 (2008) It is
Respondent s position that a notice of rejection must include the factors published in Department
Form 1212, the factors outlined in S.C. Code Ann. § 24-24-640 and 24-21- lO(F)(l) and
consideration of the actuarial needs assessmont. Respondent is further informed and believes that
Compton v. South Carolina Dept. of Probation, Parole and Pardon Services, 385 S.C. 476, 685
S.E.2d 175 (2009) bolsters this position.. In- Compton, the Supreme Court held that no specific
findings of fact regarding consideration of the inmate’s record were required in the notice of
rejection. Id., 385 S.C. at 479, 685 S.E.2d at 177. Because these requirements were met in
Appellant"s instant parole denial, there is no jurisdiction for this court to review the matter. As

such, Appellant’s parole denial must stand and this appeal must be dismissed.

2. The Board properly utilized the required parole consideration criteria.

Appellant claims that the Parole Board failed to use the actuarial risk and needs assessment

tool when it denied him parole. This assertion is incorrect. In the Board’s letter of rejection, it
clearly stated that the Board carefully considered the “risk and needs assessment factors pursuant

to Section 24-21-10(F)(1).” R p. 1.
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- According to the Supreme Court in ICooper thls is sufﬁcrent If the Parole Board “clearly

states in its order denying parole that it con51dered the factors outlined in section 24-21-640 and

the fifteen factors published in its parole forrn »1 it will constitute a routine denial of parole. As

Appellant pointed out, the requirement that the Board also consider the results.of the actuarial risk
and needs assessment was added in 2010, but the Board also clearly- stated that it considered those
as t;vell. |

| -Appellant cites to Furtick in h1s aréument that his due process rights were Vlolated but

fails to note that the opinion states that only “the permanent denial of parole eligibility implicates

a hberty interest sufficient to require at least minimal due process.” Furttck v. South Carolina

Dep ‘tof Probatzon Parole and Pardon Servzces 352 S.C. 594 598, 576 S.E.2d 146, 149 (2003)
(Emphasrs in original). Due process rights only attach when an inmate has an actual liberty interest.
Inmates clearly do not have the right to recelve parole. See Sullivan v. South Carolina Dep t of
Correctzons 355 S.C. 437 443 n. 4 586 S. E 2d 124, 127 n. 4 (2003). Furthermore, “a prisoner
must identify a cognizable liberty interest before he can demonstrate a denial of due process.”
Bowlmgv Dir, Virginia Dep’t of Corr., 920 |F 3d 192, 199 (4th Cir. 2019).

The Parole Board does not deny ehglblhty when it denies an inmate parole In fact, the

letter of denial informs Appellant that he w111 be notified before his next scheduled parole date. R.

L. As discussed in Part 1, when the Board follows the procedures outlined in Cooper, its denial of .

parole would be considered routine and this| Court would have limited authority to consider the
case further,
Consequently, the decision of the Parole Board to proceed with the hearing while Appellant

was absent was correct and this appeal must be dismissed.

! Id. at 500, 661 S.E.2d at 112.
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CONCLUSION

Based on the foregomg reasons, Respondent respectfully requests the final decision of the

Parole Board be affirmed.

Respectfully submitted,

= // P m
M.atthew C Buchanan
General Counsel

South Carolma Department of Probation,
Parole and Pardon Services

P.O. Box 207

Columbia, South Carolina 29202

(803) 734-9283

Columbia, South Carolina
January 24, 2024



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 23-ALJ-15-0026

| APPEAL OF FINAL DECISION
Department of Probation, Parole and Pardon Services

EHC CANTY, #196262,....c.uiriiiiiiiiiiiieiiie e APPELLANT

S. C DEPARTMENT OF PROBAIION PAROLE AND
PARDON SERVICES,.......cceviiiiiieiiieciine et e RESPONDENT

CERTIFICATE OF SERVICE

‘I, Dawn K. Nichols, Executive Assistant to counsel for Respondent, certify that I have

served the within Motion to Dismiss Appeal, dated November 7, 2023, on Appellant by

depbsiting a copy of the same in the United States mail, postage prepaid, the 7" day of
November, 2023, addressed to:

Eric Canty, #196262

. Allendale Correctional Institution
- PO Box 1151, Highway 47

' Fairfax, South Carolina 29827

I further certify that all parties required by Rul ?4 to be served have b?served.

Y
Z//{,/«,/M/D/

Dawn Nichols

Executive Assistant

South Carolina Department of Probation,
Parole, and Pardon Services

P. O. Box 207

Columbia, South Carolina 29202
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