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Matthew,
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Kevin Dehlinger o
Director of Operations @
i o
& M (864) 444-4219 | P (864) 467-1373
| E kdehlinger@legaleagleinc.com
\ 107 LeGrand Blvd., Greenville, SC 29607
e www.LegalEaglelnc.com

5 REASONS
TO HIRE A
LimGATION SERVICES

PrROVIDER

SRk

Reap MoRE

The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion, so that we
can ensure such a mistake does not occur in the future.

From: Matthew Anderson <Matthew.Anderson@elliswinters.com>
Sent: Tuesday, September 10, 2024 9:42 AM

To: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>

Subject: RE: Hemmingway v U-Haul Transcript

The Appellate Case No. that I have is 2024-001435. The case number is Richland County is 2023-CP-40-04606.





Matthew Anderson | Attorney

matthew.anderson@elliswinters.com
P 336.389.5693 F 336.217.4198

=N ELLIS|WINTERS

ELLIS & WINTERS LLP
300 North Greene Street, Suite 800 | Greensboro, NC 27401

P.O.Box 2752 | Greensboro, NC 27402
www.elliswinters.com

CONFIDENTIALITY NOTICE: This electronic mail message contains confidential information intended only for the
person(s) named. Any use, distribution, copying, or disclosure by another person is strictly prohibited.

From: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>

Sent: Tuesday, September 10, 2024 9:38 AM

To: Matthew Anderson <Matthew.Anderson@elliswinters.com>
Cc: Transcripts <transcripts@sccourts.org>

Subject: RE: Hemmingway v U-Haul Transcript

Matthew,

Would you happen to have the full docket number of this matter? The one on the transcript request appears to be
incomplete. Thank you for the help.

Kevin Dehlinger o
Director of Operations @
TR v
& M (864) 444-4219 | P (864) 467-1373
| E kdehlinger@legaleagleinc.com
y 107 LeGrand Blvd., Greenville, SC 29607
e www.LegalEaglelnc.com

5 REASONS
TO HIRE A
LimGATION SERVICES

PrROVIDER

SRk

Reap MoRE

The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If
you received this message by mistake, please reply to this message and follow with its deletion, so that we
can ensure such a mistake does not occur in the future.





From: Matthew Anderson <Matthew.Anderson@elliswinters.com>
Sent: Monday, September 9, 2024 4:58 PM

To: Kevin Dehlinger <kdehlinger@LegalEaglelnc.com>

Cc: Transcripts <transcripts@sccourts.org>

Subject: RE: Hemmingway v U-Haul Transcript

Kevin,
You are authorized to proceed.

Thanks,

Matthew Anderson | Attorney
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To: Matthew Anderson <Matthew.Anderson@elliswinters.com>
Cc: Transcripts <transcripts@sccourts.org>

Subject: Hemmingway v U-Haul Transcript

Matthew,

Today, Legal Eagle was assigned your transcript request in the above referenced matter. Based upon our review of the
records, it appears this transcript will be approximately 15 pages long. The following was indicated on the request from:

e Standard Delivery (60 Days)
e PDF/Email Requested
The estimated standard delivery cost for this transcript is $63.75.

Please note that the page estimate is not guaranteed. The price indicated above is an approximation based on the audio
length. The actual cost and page count may vary due to several factors including but not limited to speech rate, side bars,
Q&A v Colloquy, and hearing type. A final invoice will be sent when the transcript is completed.

Once you have authorized us to proceed by responding to this email, we will place your transcript inline for production
with a 60-day due date, although transcripts are usually completed much earlier. If you have any questions, please let
us know.
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PROCEEDINGS
THE COURT: Okay. The next matter on our Docket

Number 12 is Latonya Hemingway versus U-Haul. This is a Motion

to Dismiss and Compel Arbitration.

MR. ANDERSON: Good afternoon, Your Honor, may it
please the Court. Matthew Anderson for the Defendant U-Haul
Co. South Carolina. This is our Motion to Dismiss and Compel
Arbitration. The background facts alleged in the complaint --

THE COURT: Stop you, I'm sorry, just one moment.

So, Mr. Anderson for the record was showing us -- you're
Matthew Anderson. Is that correct?

MR. ANDERSON: That's correct, Your Honor.

THE COURT: Okay. And so, on my docket here, it's
showing Ashley Bradway [phonetic] for the Defendant, but you're
here for U-Haul.

MR. ANDERSON: Yes, Your Honor. And Ms. Bradway is
here with us today as well.

THE COURT: I want to make sure I get this straight.
So, i1f somebody has to get a transcript down the road, they are
wondering what in the world I did and then, Mr. Delaney, you're
here on behalf of the Plaintiff?

MR. DELANEY: Yes, ma'am, Your Honor.

THE COURT: And for the record, this is case number
2023CP4004606. Okay. Now, I'm glad to hear from you Mr.

Anderson and then Mr. Delaney, I'll hear from you in response.
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MR. ANDERSON: Thank you, Your Honor. The background
facts are about as straightforward as they get. As alleged in
the complaint, Ms. Hemingway rented a U-Haul vehicle in
December of 2020 to move some belongings into storage. She
alleges that she was exiting the vehicle and slipped on the
sidestep, because it was loose and slippery and fell to the
ground as a result. The complaint alleges that she suffered an
injury following the fall and brings a single claim for
negligence against U-Haul based on the alleged failure of U-
Haul to secure that sidestep.

With our Motion to Dismiss, we submitted an affidavit
from U-Haul's President, Mr. Kevin Anderson, and that affidavit
sets out the relevant documents and the terms of those
documents on our Motion to Compel Arbitration. Specifically
Exhibit A to Mr. Anderson's affidavit contains the egquipment
contract that was signed by Ms. Hemingway when she rented the
vehicle.

That contract specifically provides that, "I agree to
submit all legal claims in accordance with the U-Haul
arbitration agreement incorporated by reference." That U-Haul
arbitration agreement is Exhibit B to our motion, and it
provides for mandatory arbitration of Ms. Hemingway's
negligence claim in this case. Specifically, Paragraph 1 of
the arbitration agreement says that claims shall not be pursued

in court, but shall be decided by binding arbitration
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administered by the American Arbitration Association in

accordance with the consumer arbitration rules. And Paragraph

2A right underneath that broadly defines claims to include any

dispute, complaint, controversy or cause of action related to

your transaction and to U-Haul. As we set out in our motion

Ms.

Hemingway's negligence claim is clearly a defined claim for

purposes of the arbitration agreement and we're asking the

Court to enforce that.

Two other provisions of the arbitration agreement

that I'1l1l note briefly. One, Paragraph 3 provides that the

arbitration agreement is governed by the Federal Arbitration

Act.

And Paragraph 19D on the second to last page that

provides that any disputes regarding arbitrability, the

threshold disputes are also within the jurisdiction of the

arbitrator. I don't know that we have any of those threshold
disputes here. The Plaintiff has not filed a response, we're
not aware of their position on the motion. And based on the

equipment contract, the arbitration agreement and the plain

terms we'd ask the Court to dismiss the case and compel

arbitration.

sir.

THE COURT: Okay. Mr. Delaney, I'm waiting on you,

MR. DELANEY: Thank you, Your Honor. As a

preliminary matter, and I believe you touched on this just

briefly in the hearing before you, this motion is a 12B6 motion
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for failure to state a claim upon which relief can be granted.
The complaint very clearly sets forth a claim against U-Haul
for failure to maintain and failure to warn. So, it certainly
meets the criteria set forth in 12B6 to state a claim for which
relief can be granted. To the extent that the Court wants to
inquire as to whether this should be transferred rather than
dismissed to arbitration, I'm happy to address those issues as
well. But as far as a preliminary matter the -- a motion to
dismiss based on this agreement is not sufficient as the way
that it is currently pled.

THE COURT: Well, I guess I hear these regular basis
where the Defendant makes this exact assertion that the entire
claim is governed by the arbitration agreement.

MR. DELANEY: And it may be, Your Honor, what it
should have been filed as a Motion to Compel Arbitration, but
what it's been filed as is a Motion to Dismiss based on 12B6.

THE COURT: Well, I mean, it's titled a Motion to
Dismiss and Compel Arbitration.

MR. DELANEY: And I'm happy to address the
enforceability of the arbitration agreement as well.

THE COURT: Sure.

MR. DELANEY: Okay. Your Honor as a preliminary
matter the -- I believe all the arbitration provisions in the
case law in South Carolina dealing with whether the agreement

as cited by Counsel 19D, I believe that that is a up to a
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decision to be made by this court and not by the arbitrator.
This is clearly an adhesion contract, it is a take it or leave
it contract, the terms were not negotiable. Under South
Carolina law, they look at the unconscionability whether it's
the absence of any meaningful choice on the part of one party
due to the one-sided nature of the provisions, and look at the
fundamental fairness and in analyzing that they look at the
nature of the injuries alleged here which is Ms. Hemingway's
alleged that she had personal injuries, whether the Plaintiff
is a business concern and she certainly is an individual and
not a company.

The relative disparity in the bargaining power
between the parties. Well, this is an individual and this is
U-Haul. Certainly, there is a vast difference in the party's
bargaining power. And again, another factor, Your Honor, 1is
the relative sophistication of the parties. U-Haul has drafted
this contract and all the addendums that go with it and is far
more sophisticated than what Ms. Hemingway is. Your Honor,
another element is the element of surprise.

And if you look at what the equipment contract says is
buried in very small print on the Page 1 that says, I agree to
submit all legal claims in accordance with U-Haul arbitration
agreement incorporated by reference. Your Honor, there's a
requirement on the South Carolina Law that arbitration clause

has to be conspicuous and it is.
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Not highlighted, not bolded it is in the same type
face that the rest of the contract is. It also references that
the arbitration agreement would be available online, which this
form was signed in the office or available by U-Haul through
the local U-Haul representative. There's no evidence and it's
not included within the affidavit from Mr. Anderson that the
arbitration agreement, which is five page -- four or five pages
was ever provided to Ms. Hemingway in any fashion. There are
several provisions within the contract, which I believe,
certainly are oppressive and should be -- are supportive of
that there was a fundamental unfairness.

One, that the arbitration requires confidentiality.
Two, it allows for an award of attorney fees and costs to U-
Haul should they prevail which is not currently available under
South Carolina to -- in a normal lawsuit. If they win on this
lawsuit, we each go our merry way. And so, those two
provisions are certainly oppressive and fail to meet the
fundamental fairness threshold that's required for these
arbitration agreements to be upheld.

So, Your Honor, it's our position that this thing --
the arbitration claim should not be up with a -- excuse me,
should not be upheld that we should move forward with the jury
trial and that way that this is pled is insufficient and that
the Motion to Dismiss should be denied.

THE COURT: Okay. Thank you. Mr. Anderson, you want
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10
to respond, sir?

MR. ANDERSON: Thank you, Your Honor. A couple of
issues, very briefly. One as I'm sure, Your Honor is familiar,
the Prime of Paint doctrine sets out the general rule in
considering challenges to arbitration clauses, whether those
challenges are within the purview of the Court or the
arbitrator. And I believe the Supreme Court dealt with this
last year in the Savannah Highway case. But Prime of Paint
says it's -- as a general default rule that challenges to the
validity of the contract as a whole are without further
specificity are a matter for the arbitrator.

Challenges to the validity of the arbitration clause, just
the individual clause are generally a matter of law to be
decided by the Court. However, where the parties in the
arbitration agreement have agreed to make the arbitrability
issues subject to the jurisdiction of the arbitrator those
questions are also removed from the Court's jurisdiction.

And here I'm not entirely clear whether the argument
made by opposing counsel is a challenge to the validity of the
contract as a whole or the arbitration agreement. It sounds to
me like those arguments go to the entire agreement as a whole
and if so, those are within the purview of the arbitrator. To
the extent that those arguments are directed just to the
arbitration provision here, because those questions are

specifically delegated to the arbitrator, they are also within
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the purview of the arbitrator.

The form of the motion as, Your Honor, pointed out,
it's a Motion to Dismiss and Compel Arbitration. That's how
I've always filed these motions. I have never heard it raised
as an issue before now and it's the proper vehicle, because the
claim is subject to an arbitration provision by reason of the
party's agreement, the Court has no jurisdiction. So, a Motion
to Dismiss and Compel Arbitration is the proper mechanism to
raise these issues. Concerning the --

THE COURT: So, I guess one of the fundamental issues
that I have, Mr. Anderson, 1s that the actual arbitration
agreement is not something that was handed to the client, you
know, the customer to sign it. I mean, she signed this
document that says, "This is subject to arbitration in
accordance with this other document, and you have to go online
to see it." So, we've had some cases recently that dealt with
if a person 1is signing in, let's say to -- it's been in the
context when I've had it in front of me in massages.

You go in to get a massage, you have to click through a,
you know, document that's got the releases and one of those
links would give you all the provisions of the arbitration.

And so, the question that was in front of me is, you know, is
that enough to give a hyperlink that then tells it -- tells you
but you don't have to click the hyperlink. But in this case,

there's no hyperlink, there's some other document out there
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that's got all the terms. So, how can I be agreeing to all the
terms you've got in this arbitration agreement, if I have to go
somewhere else to find those terms?

MR. ANDERSON: Well, she didn't have to go anywhere
else to find those terms, Your Honor. One, those terms are
incorporated by reference expressly into the document that she
signed. That's important.

THE COURT: Okay. But if you don't give me a copy --

MR. ANDERSON: But more important, I'm going directly
to your question. The term of the equipment contract says that
the U-Haul arbitration agreement it's available at this web
address, this website, or from your local U-Haul
representative. And I think it's important to keep in mind the
context of the transaction.

We are at a U-Haul facility counter; we are signing the
rental agreement. Ms. Hemingway is about to receive the keys
to the vehicle that she's leasing. If she has a question about
the U-Haul arbitration agreement that she has just signed, her
local U-Haul representative is right there in front of her at
the counter. So, she could either --

THE COURT: I agreed to do it by the, you know, the
Dropbox method, which you have to forgive me because I mean, we
just moved to child a couple weeks ago. So, many of these
stores you just -- you sign up to do this all -- you know,

somebody leaves a key for you in a Dropbox somewhere. But
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let's say I've got a live person here and I'm getting ready to
move a kid out of a dorm and you're telling me when I show up
there and I get this contract that refers me in the ninth
bullet point to a website that I've then got to ask for that
agreement and read through it to know what the terms are that
I'm agreeing to and if I don't ask to be given that agreement
then that's just on me.

MR. ANDERSON: Well, first, Your Honor backing up in
the equipment contract itself, it's clear that she's agreeing
to arbitrate the claims. The express terms of the arbitration
agreement are then made available at the web address which, in
your example let's say that there's a Dropbox method being
used, you can -- on your smartphone at the site, you can pull
up the agreement or you can walk inside again and find the U-
Haul representative get a copy of that agreement.

But by signing the equipment contract it's clear that the
claims are subject to an arbitration agreement. Whether or not
Ms. Hemingway wanted to inquire further as to the terms of
those agreement -- of the specific terms of that agreement to
arbitrate, she was given two options in the equipment contract
that she signed to do that.

THE COURT: Okay. Anything else from either party?

MR. DELANEY: Your Honor, I just would emphasize,
again, it is required -- it needs to be a conspicuous term and

it blends in, as you pointed out very clearly with the rest of
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the contract, there's no enlarged print, there's no bold print,
there's no highlighting, there's nothing to suggest or to
emphasize that she is being bound by this arbitration agreement
and waiving her right to a jury trial and any issues that arise
from her use of this particular vehicle. And I believe that
the law is very clear that that's required.

MR. ANDERSON: And, Your Honor, briefly in response
to that. Again, the point I made with Paragraph 3 of the
arbitration agreement, this agreement is subject to the Federal
Arbitration Act not the state statute. So, the case law
regarding the typeface, the Bold print, et cetera, that's
preempted by the Federal Arbitration Act.

THE COURT: I understand.

MR. ANDERSON: Thank you, Your Honor.

THE COURT: Okay. I'm going to take a close look at
this. I do think this has been an evolving area of law and I'm
going to take a look at those cases before I give y'all my
decision.

MR. DELANEY: Thank you, Your Honor.

MR. ANDERSON: Thank you, Your Honor.

[END OF HEARING]
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