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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE 
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING 

EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,

v.

Laparis Shmel Flowers, Appellant.

Appellate Case No. 2018-000099

Appeal From Allendale County
Perry M. Buckner, III, Circuit Court Judge

Unpublished Opinion No. 2020-UP-207
Submitted June 1, 2020 – Filed July 1, 2020

APPEAL DISMISSED

Appellate Defender Taylor Davis Gilliam, of Columbia,
and Laparis Shmel Flowers, pro se, for Appellant.

Attorney General Alan McCrory Wilson and Senior 
Assistant Deputy Attorney General Melody Jane Brown, 
both of Columbia, for Respondent.
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PER CURIAM: Dismissed after consideration of Appellant's pro se brief and 
review pursuant to Anders v. California, 386 U.S. 738 (1967). Counsel's motion to 
be relieved is granted.1

APPEAL DISMISSED.

LOCKEMY, C.J., and GEATHERS, and HEWITT, JJ., concur. 

                                      
1 We decide this case without oral argument pursuant to Rule 215, SCACR.
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P R O C E E D I N G S 1 

* * * * * 2 

THE COURT:  All right, Attorney General, this is 3 

a case involving the Applicant, Mr. LaParis Flowers? 4 

MS. DIXON:  Yes, sir, --- 5 

THE COURT:  All right. 6 

MS. DIXON:  -- that’s correct. 7 

THE COURT:  Yes, ma’am. 8 

MS. DIXON:  Your Honor, this is Danielle Dixon, 9 

Assistant Attorney General for the State of South 10 

Carolina.  This is the case of LaParis Flowers v. 11 

State, Docket Number 2022-CP-03-257.  Mr. Flowers is 12 

serving a 50-year sentence.  He was indicated by the 13 

Allendale County Grand Jury in July of 2015 for 14 

murder, three counts of attempted murder and 15 

possession of a weapon during the -- a violent 16 

crime, and those are Indictment Numbers 2014-GS-3-17 

229, 231, 233 and 234.  These charges arose from a 18 

December 6th, 2014, fatal shooting of Russell Smart.  19 

There were three other occupants in the vehicle that 20 

Russell Smart was in, and those -- those are what 21 

the attempted murder charges came from.  Mr. Flowers 22 

proceeded to a jury trial before the Honorable Perry 23 

M. Buckner, on January 8th, 2018.  He was 24 

represented by Mr. Koger -- Joshua Koger. 25 
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THE COURT:  Good morning. 1 

MR. FLOWERS:  Good morning, Judge. 2 

MS. DIXON:  He was convicted as indicted, and 3 

Judge Buckner sentenced him to 45 years for murder, 4 

a concurrent -- concurrent sentences of 30 years 5 

each for all of the -- each of the attempted murder 6 

charges, and a consecutive five-year sentence for 7 

the weapons charge.  He filed a direct appeal and 8 

was represented by appellate defender, Taylor 9 

Gilliam.  On appeal Mr. Gilliam filed a brief 10 

arguing that the Court -- well, actually Mr. Gilliam 11 

filed an Anders brief arguing that the Court erred 12 

in admitting three out of court identifications of 13 

Applicant, because the testimony was unreliable.  14 

The Court of Appeals did dismiss that appeal, 15 

pursuant to Anders.  Mr. Flowers, on his own, filed 16 

a pro se petition for rehearing, which was denied.  17 

He also filed a petition for CERT in the State 18 

Supreme Court that was dismissed, because the Court 19 

does not consider petitions for CERT from Anders’ 20 

opinions.  The remitter was sent September 25th, 21 

2020.  This PCR application was timely filed October 22 

19th, 2020.  The State filed a return seeking an 23 

evidentiary hearing.  Mr. Flowers did file an 24 

amended application, alleging ineffective assistance 25 
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of counsel for several reasons, including failure to 1 

introduce evidence that would reveal more clearly 2 

the improper and highly suggested identification 3 

procedures, failing to interview, and present 4 

testimony of alibi witnesses, failing to request 5 

additional jury charges concerning this Trial 6 

Court’s limited and adequate identification 7 

testimony charge to the jury, failing to object to 8 

the Judge, instructing the inference of malice may 9 

arise from the use of a deadly -- deadly weapon, 10 

failure to introduce audio recordings of the 11 

interviews of complainant witnesses, failing to 12 

object to the improper comments of the Solicitor, 13 

and improper vouching of the Solicitor, failing to 14 

object to unsealing of juvenile records, and failing 15 

to object to comments on truth seeking language.  16 

Your Honor, it is our understanding from talking to 17 

Mr. Groves that they are not going forward on the 18 

claim about failing to introduce evidence that would 19 

reveal more clearly the improper and highly 20 

suggestive ID procedures, and also we did obtain the 21 

Family Court order of unsealing the juvenile record, 22 

and it’s our understanding they are not going 23 

forward on that claim either. 24 

THE COURT:  Counsel? 25 
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MR. THOMAS:  That’s correct. 1 

THE COURT:  Okay, so you’re not going forward, 2 

all right.  All right. 3 

MS. DIXON:  And, Judge, one more I overlooked, I 4 

apologize, he did also raise a claim against 5 

appellate counsel for failing to raise an issue 6 

regarding the malice charge under the case State v. 7 

Burdette, that’s 427 S.C. 490.  I believe that’s a 8 

2019 opinion. 9 

THE COURT:  All right.  Counsel, I’m happy to 10 

hear from you, sir. 11 

MR. THOMAS:  Do you want any opening statements, 12 

or do you just want me to move into calling 13 

witnesses? 14 

THE COURT:  I mean if you want to give me an 15 

opening statement, I’m happy to hear from you.  16 

Whatever you want to do. 17 

MR. THOMAS:  All right.  I’ll just move into 18 

witnesses then --- 19 

THE COURT:  That’s fine. 20 

MR. THOMAS:  -- and introduce it that way.  I 21 

call LaParis Flowers. 22 

THE COURT:  Hey, Mr. Flowers, good morning. 23 

MR. FLOWERS:  Good morning. 24 

* * * * * 25 
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LaParis Flowers, 1 

having been duly sworn, 2 

testifies as follows: 3 

 * * * * *  4 

              DIRECT EXAMINATION 5 

BY MR. DIXON: 6 

Q.  And if you could state your full name for 7 

the record, please? 8 

A.  LaParis Flowers. 9 

Q.  And are you the Applicant in this PCR case? 10 

A.  That’s correct. 11 

Q.  All right, can you speak up a little bit, we 12 

just want to make sure that everybody can hear you. 13 

A.  Yes, sir. 14 

Q.  Okay.  And I think you’ve heard the 15 

procedure history of this case from the Attorney 16 

General.  Did you, in fact, have a jury trial? 17 

A.  Yes, sir. 18 

Q.  Okay.  And as part of the investigation in 19 

this case, do you remember which police agency was 20 

sort of lead investigator? 21 

A.  Police agency, I know it was Allendale 22 

Police Department and agency Corteek (Ph) Manor (Ph) 23 

-- Manor. 24 

Q.  Okay.  And were they assisted by SLED? 25 
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A.  Yes, sir. 1 

Q.  Okay.  And you pled not guilty to those 2 

charges? 3 

A.  Yes, sir. 4 

Q.  And are you still maintaining your innocence 5 

today? 6 

A.  Yes, sir. 7 

Q.  Okay.  Realizing that talking about the case 8 

is not going to upset your claim of innocence, can 9 

you tell the Court what the allegations were, what 10 

the -- the State alleged that you had done? 11 

A.  The State basically stated that I -- I shot 12 

Russell Smart, Tyquan Charlton, Brandon Lewis and 13 

Jerell Murray in Allendale the wee hours of the 14 

morning in the Pinewood Apartments. 15 

Q.  Were you at the Pinewood Apartments at the 16 

time of that shooting? 17 

A.  No, sir. 18 

Q.  Okay.  As part of the presentation of the 19 

case, was there evidence about you and other people 20 

being at the Lobster House in Allendale? 21 

A.  Yes, sir. 22 

Q.  Okay.  And the Judge probably knows better 23 

than I do, can you explain what the Lobster House 24 

is? 25 
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A.  It is basically a bar in Allendale.  I think 1 

it’s on Highway 301. 2 

Q.  Okay, and --- 3 

THE COURT:  That’s what a restaurant, the big 4 

sign? 5 

THE WITNESS:  Yes, sir. 6 

THE COURT:  When -- when I was reading all this 7 

this weekend, I was not aware.  I do pass the 8 

Lobster House sign when I’m leaving Walterboro 9 

coming to hold Court there.  And so the nightclub 10 

was right there? 11 

THE WITNESS:  Yes, sir, it was --- 12 

THE COURT:  Okay. 13 

THE WITNESS:  It had a --- 14 

THE COURT:  Go ahead. 15 

BY MR. THOMAS: 16 

Q.  And -- and did you go to the Lobster House 17 

that night? 18 

A.  Yes, sir. 19 

Q.  All right.  And then how did you arrive at 20 

the Lobster House? 21 

A.  I was in my mother’s car, me, Antron 22 

Williams and Andre Lofton. 23 

Q.  Okay,  And when you got to the Lobster 24 

House, were there people there that you knew? 25 
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A.  Yes. 1 

Q.  And who were those people? 2 

A.  Jaquavian Williams, Kendall Nix, Kimberly 3 

Williams, and a couple more people. 4 

Q.  Okay.  How do you know Kendall Nix? 5 

A.  She’s the mother of my child. 6 

Q.  Okay.  And were you and Ms. Nix in a 7 

relationship back at this time? 8 

A.  Yes, sir, back in 2014. 9 

Q.  How do you know Kimberly Williams and 10 

Jaquavian Williams? 11 

A.  Those are my family members. 12 

Q.  And how are you related to them? 13 

A.  Cousins. 14 

Q.  Okay.  And while you were at the Lobster 15 

House did anything of any significance happen? 16 

A.  No, sir, no type of altercation, nothing 17 

broke out, no -- no fights, no disputes of any -- 18 

any sort.   19 

Q.  And that’s why you were there? 20 

A.  Yes, sir. 21 

Q.  Okay.  And at some point did you leave the 22 

Lobster House? 23 

A.  Yes, sir.  I left the Lobster House about -- 24 

between 2:00 -- 2:00 a.m. and 2:42, around --- 25 
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between that area. 1 

Q.  All right.  And -- and did you leave with 2 

anybody? 3 

A.  Yes, I left with Antron Williams.  Andrea 4 

Lofton, who initially came with us, he -- he had 5 

left earlier. 6 

Q.  Okay.  And what about Ms. Nix? 7 

A.  Yes, I left right behind her.  They went in 8 

separate cars, her as well as her cousins, and I 9 

think her -- her cousin’s sister. 10 

Q.  And after you left what did you do? 11 

A.  Well, Antron Williams he was undecided at 12 

where he wanted to go at the time, so he was dating 13 

Kendall Nix cousin at the time, so he decided to go 14 

to her house.  Like I said I -- I was right behind 15 

Kendall Nix, as well as her cousin.  We just was in 16 

separate cars, I was right behind them, and we ended 17 

up at -- at Ashley’s house.  And I ended up giving 18 

the keys to my brother, and I got in the car with 19 

Kendall Nix. 20 

Q.  Where’s this house where you gave the keys 21 

to your brother? 22 

A.  It’s down from IGA, Old Barton Road. 23 

Q.  And then you -- did you say you got in the 24 

car with Ms. Nix? 25 
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A.  Yes.  My brother didn’t have any 1 

transportation at the time.  He even asked me could 2 

he use my car --- 3 

Q.  Uh-huh. 4 

A.  -- well, my mother’s car at the time.  So we 5 

were -- we all met up right there, so I gave him the 6 

keys to the car.  Like I said, he didn’t have any 7 

transportation at the time, and a situation was 8 

going on with my child, so we were just trying to 9 

hurry up and get out of Allendale and go, you know, 10 

see what’s going on with my child. 11 

Q.  Okay.  When you say your child, is this the 12 

child that you have with Ms. Nix? 13 

A.  Yes, sir. 14 

Q.  All right.  And -- and what was the 15 

situation with your child? 16 

A.  My mother basically called my cousin 17 

Kimberly while we were at the bar, and said that my 18 

child was acting kind of cranky, he wasn’t drinking 19 

anything.  He had just had a hernia procedure as 20 

well, so we had basically agreed that we needed to 21 

go check on our child. 22 

Q.  Okay.  And where did you go?  Where was your 23 

child located at? 24 

A.  In North Augusta, the apartments were 25 
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Georgetown Villas. 1 

Q.  So did you ever go the Pinewood Apartments 2 

that night? 3 

A.  No, sir. 4 

Q.  All right.  Was your defense an alibi 5 

defense? 6 

A.  Yes, sir. 7 

Q.  And at some point did you find out that law 8 

enforcement wanted to speak with you? 9 

A.  I think the next day what I did was, people 10 

were calling Kendall Nix’s phone, stating that they  11 

might have said there was a -- a white car involved, 12 

and might have said I had something to do with it, 13 

due to the fact that Jaquavian Williams got into a 14 

dispute, when I later learned -- learned that they 15 

got into some type -- type of dispute, and so I 16 

volunteered to go to the Police Department.   17 

Q.  LaParis, I’m going to approach and show you 18 

what has been pre-marked as Applicant’s Exhibit 19 

Number 1 and ask you if you can take a look at that? 20 

A.  (Reviews document.)  Yes, sir, it’s my 21 

initials for my Miranda rights as well as my 22 

voluntary statement. 23 

Q.  Okay.  And did you -- did you sign the 24 

Miranda rights? 25 

734



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

A.  I did. 1 

Q.  And did you sign the -- the statement? 2 

A.  I did. 3 

Q.  All right.  And is -- is that the statement 4 

that you gave to law enforcement? 5 

A.  Yes, sir, prior to me knowing that I would 6 

be detained and arrested, so, yes, I did. 7 

Q.  So you were not arrested at that point? 8 

A.  I wasn’t arrested. 9 

Q.  At what point did they arrest you? 10 

A.  I guess after I gave a statement, and a 11 

little bit of a rundown of what took place. 12 

Q.  All right.  And in that statement did you 13 

tell law enforcement about your alibi? 14 

A.  Yes.   15 

Q.  Okay. 16 

MR. THOMAS:  I would move Applicant’s Exhibit 17 

Number 1 into evidence at this time. 18 

THE COURT:  Any objection? 19 

MS. DIXON:  No objection. 20 

THE COURT:  All right, admitted without 21 

objection. 22 

(Applicant’s Exhibit Number 1, Voluntary 23 

Statement, is marked and entered without objection.) 24 

THE COURT:  Can I see this document? 25 
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THE WITNESS:  Yes, sir. 1 

THE COURT:  Thank you, sir. 2 

BY MR. THOMAS: 3 

Q.  I’m going to approach and show you what’s 4 

been marked as Applicant’s Exhibits 2, 3, and 4 for 5 

identification purposes.  And if you could take -- I 6 

realize your restraint, if you could take a second 7 

and just look at those. 8 

A.  (Reviews document.)  Yes, sir, voluntary 9 

statements from Kendall Nix, Kimberly Williams, as 10 

well as a morandum [sic] from Jaqwavian Williams. 11 

Q.  Did you say a memorandum? 12 

A.  A memorandum, sorry. 13 

Q.  It’s a memorandum of interview. 14 

A.  A memorandum of interview, yes, sir. 15 

Q.  And Mr. Williams’ memorandum of interview is 16 

Exhibit Number 5; is that correct? 17 

A.  It’s Applicant Exhibit Number 4. 18 

(Applicant’s Exhibit Number 4, Jaqwavian 19 

Williams’ Memorandum of Interview, is marked for 20 

identification.) 21 

Q.  I’m sorry, Number 4, my apologies.  And Ms. 22 

Nix is which exhibit Number; is it Number 2? 23 

(Applicant’s Exhibit Number 2, Kendall Nix 24 

Memorandum of Interview, is marked for 25 
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identification.) 1 

A.  It would be Exhibit Number 2, yes, sir. 2 

Q.  And Ms. Kimberly Williams, is that Exhibit 3 

Number 3? 4 

A.  Yes, sir. 5 

(Applicant’s Exhibit Number 3, Kimberly Williams 6 

Memorandum of Interview, is marked for 7 

identification.) 8 

Q.  All right.  Are those three people here 9 

today? 10 

A.  Yes, sir. 11 

Q.  All right.  And are -- are those three 12 

people able to talk about what your -- your 13 

activities were that night? 14 

A.  Yes, sir. 15 

Q.  Okay.   16 

MR. THOMAS:  I beg the Court’s indulgence for a 17 

moment. 18 

(BRIEF PAUSE) 19 

BY MR. THOMAS: 20 

Q.  Did you testify at your trial? 21 

A.  No, sir. 22 

Q.  Was your statement -- was your statement 23 

discussed at trial? 24 

A.  No, sir. 25 

737



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

Q.  Okay.  Do you remember there being a Jackson 1 

v. Denno hearing? 2 

A.  Yes, a Jackson v. Denno hearing. 3 

Q.  Okay.  Was it discussed in connection with 4 

that? 5 

A.  Yes, sir. 6 

Q.  All right.  Was your statement ever 7 

presented to the jury by the prosecutor or your 8 

lawyer? 9 

A.  No, sir. 10 

Q.  All right.  Did Jaquavian Williams testify 11 

at your trial? 12 

A.  No, sir. 13 

Q.  Did Kimberly Williams testify at your trial? 14 

A.  No, sir. 15 

Q.  Did Kendall Nix testify at your trial? 16 

A.  No, sir. 17 

Q.  Did the jurors hear any evidence about your 18 

alibi during your jury trial? 19 

A.  The jury didn’t hear anything about my 20 

alibi. 21 

Q.  All right.  Was there ever any arguments 22 

made by counsel to the jurors about your alibi? 23 

A.  No, sir. 24 

Q.  All right.  Did the jurors receive an 25 
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instruction on an alibi defense? 1 

A.  No, sir. 2 

Q.  Okay.  Did you want to present an alibi 3 

defense? 4 

A.  Yes, sir. 5 

Q.  Did you have any discussions with your 6 

lawyer about doing that? 7 

A.  Yes, sir, several times. 8 

Q.  All right.  Tell the Judge about those 9 

discussions, please. 10 

A.  He came to Allendale County Detention Center 11 

prior to us preparing for trial.  I stated that -- 12 

and I gave him all of the information -- 13 

Q.  Yes, sir. 14 

A.  -- of Mr. Koger prior.  We actually did a 15 

few transfers for money with -- with Kendall and my 16 

mother for obtaining him as an -- an attorney, but 17 

he never -- he never -- he never reached out and 18 

contact them whatsoever.  Like I said, I -- I’ve -- 19 

I’ve told -- I told him prior to us having 20 

discussions at -- when we were meeting up basically 21 

at the County Jail preparing for trial.  He just 22 

constantly stated that, you know, the -- the State 23 

has to prove beyond a reasonable doubt, and he never 24 

-- he never -- he -- he never suggested -- he never 25 
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even interviewed him or -- or attempted to even 1 

reach out, but they were there all along.  They were 2 

-- they wanted to -- they’re here today, they wanted 3 

to testify on their -- on my behalf. 4 

Q.  When you say there were there all along, 5 

what do you mean by that statement? 6 

A.  Jaquavian went --- 7 

THE COURT:  Hold on one second, sir. 8 

MADAM CLERK:  I’m sorry. 9 

THE COURT:  She’s going to adjust that 10 

microphone. 11 

MADAM CLERK:  You have to lean forward so much, 12 

I apologize, that way you don’t have to.  No 13 

problem. 14 

BY WITNESS: 15 

A.  Jaquavian Williams and Kendall Nix and -- as 16 

well as Kimberly Williams was always around, 17 

basically.  They -- they showed up at trial.  They 18 

came to all hearings.  It’s just the fact of the 19 

matter that he never, you know, did his due 20 

diligence and, you know. 21 

Q.  You mentioned your mother a couple times in 22 

the testimony.  Just for the record, who is your  23 

mother? 24 

A.  Jennifer Bates, she’s here today. 25 
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Q.  And she’s here today? 1 

A.  Yes, sir. 2 

Q.  Okay. 3 

MR. THOMAS:  I beg the Court’s indulgence. 4 

THE COURT:  Yes, sir. 5 

THE WITNESS:  Would you like to see these 6 

exhibits as well? 7 

THE COURT:  Yeah, hand me those, thank you, sir. 8 

BY MR. THOMAS: 9 

Q.  That’s all I have of questions at this time.  10 

If you would answer any that the Attorney General 11 

might have. 12 

 CROSS-EXAMINATION 13 

BY MS. DIXON: 14 

Q.  Good morning, Mr. Flowers, how are you 15 

today? 16 

A.  Good morning. 17 

Q.  Before we get started, I just always want to 18 

make sure that you understand the type of relief the 19 

Court can grant you and what that ultimately means.  20 

So if the Judge agrees and gives you relief, you do 21 

understand that your charges remain? 22 

A.  That is correct. 23 

Q.  And you do understand that you could 24 

subsequently be retried for murder and three counts 25 
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of attempted murder? 1 

A.  That is correct. 2 

Q.  And do you know the maximum sentence for 3 

murder? 4 

A.  I know the minimum -- minimum is 30. 5 

Q.  Do you know the maximum? 6 

A.  I think life. 7 

Q.  Life is correct.  So you do understand that 8 

if you do get relief, you can be retried on these 9 

charges, and potentially, if the jury convicts you, 10 

face life in prison? 11 

A.  That is true. 12 

Q.  Okay.  And going back to your alibi defense, 13 

so tell me again, what time did you leave the 14 

Lobster House? 15 

A.  Basically, I left the Lobster House around 16 

2:00 -- 2:00 a.m. 17 

Q.  Around 2:00?  Did you say --- 18 

A.  Between 2:00 -- 19 

Q.  -- 2:00 to 2:42 on direct? 20 

A.  I can’t -- well, between 2:00 to 2:42. 21 

Q.  Okay, so --- 22 

A.  I -- it’s been a minute and --- 23 

Q.  Right, right, absolutely.  So about a 45-24 

minute range that you left the Lobster House? 25 
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A.  Yes, ma’am. 1 

Q.  And it’s hard to recall today exactly when, 2 

you would agree with that? 3 

A.  Well, basically, like I said between 2:00 4 

and 2:42 I’ve -- I’ve -- I left the Lobster House. 5 

Q.  Okay.  And you left in your mother’s car? 6 

A.  Yes, ma’am. 7 

Q.  And what car was that? 8 

A.  A 2000, no, maybe a 1999 Oldsmobile Alera. 9 

Q.  Which color was it? 10 

A.  White. 11 

Q.  White?  Okay.  Do you recall testimony that 12 

after the shooting, eyewitnesses saw a white vehicle 13 

fleeing the scene? 14 

A.  Yeah.  Some of them stated that they seen a 15 

Grand Prix.  They -- I mean they gave specifics 16 

about the car that actually pulled up.  Some say a 17 

Pontiac Grand Prix, and a Cavalier, or something 18 

like that. 19 

Q.  Gotcha.  Do you recall that it was white 20 

according to the eyewitnesses? 21 

A.  Yes. 22 

Q.  Okay.  And do you know who Elizabeth Rollins 23 

is, by chance? 24 

A.  I do know her.  25 
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Q.  Okay. 1 

A.  Basically, she was a doorkeeper at the   2 

time --- 3 

Q.  Uh-huh. 4 

A.  -- when I came to the club.  So you had to 5 

turn over your keys as well as your ID, and the 6 

admissions fee, I guess was maybe $5, five dollars 7 

or so. 8 

Q.  Gotcha.  Okay.  And your testimony on direct 9 

was that there was no altercation at the club while 10 

you were there? 11 

A.  None whatsoever. 12 

Q.  No altercation in the parking lot? 13 

A.  None whatsoever. 14 

Q.  None whatsoever.  Do you recall Ms. Rollins 15 

testifying that she saw you in the parking lot, and 16 

you were angry? 17 

A.  No. she -- she didn’t -- I’m sorry.  She 18 

didn’t see me in the parking lot.  19 

Q.  Okay. 20 

A.  I was in the back of the club by the pool 21 

area.  She stated, and she did testify that I looked 22 

a little angry --- 23 

Q. Okay. 24 

A.  -- but I mean we were at a bar, and we’re 25 
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drinking, so I don’t -- like I said, there was never 1 

a dispute.  Nothing happened at the club that night.  2 

Q.  Gotcha, and that’s a fair assessment.  Okay, 3 

and going back to your alibi, so you left -- your 4 

testimony today is you left in your mother’s car, 5 

correct?   6 

A.  That’s correct. 7 

Q.  And at some point you got out of the car and 8 

gave it to your brother? 9 

A.  That’s right --- 10 

Q.  And your brother left in the car and you 11 

left with your girlfriend? 12 

A.  Yes. 13 

Q.  Do you recall whether SLED tested the car 14 

for gunshot residue? 15 

A.  South Carolina Law Enforcement Division, 16 

they did tested the car.  I think either Tyler 17 

Sturkey -- they did testify that the GSR was not 18 

conclusive.  They could not determine whether the 19 

GSR actually came from an actual shooting.  One of 20 

the -- one of the South Carolina Law Enforcement did 21 

testify that there are points where being in the 22 

vicinity, or it’s just like flour, that it can brush 23 

off in different ways, but that he described the GSR 24 

kit as well as how it transfer.  It was never 25 
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conclusive that it actually came from that -- that 1 

shooting, and I think he also testified that the car 2 

was not secure within a 48-hour period, and he also 3 

testified that someone else did have the car. 4 

Q.  So these are things your lawyer brought up 5 

on cross-examination; is that how you recall it? 6 

A.  He did brought them out on cross- 7 

examination.   8 

Q.  Okay.  So going back to the GSR, did the 9 

State’s expert testify that they did in fact find 10 

GSR in that vehicle? 11 

A.  That is correct, but not conclusive, and not 12 

basically from the shooting. 13 

Q.  Okay.  Well, I want to clarify what you mean 14 

by not conclusive.  Were they saying it was not 15 

conclusive that it was GSR or not conclusive that 16 

they knew how it got there? 17 

A.  Right, not conclusive of how they -- how it 18 

got there, but --- 19 

Q.  Okay.  But they did clearly say it was in 20 

fact GSR? 21 

A.  Right, from -- basically, it could be from 22 

transfer. 23 

Q.  Gotcha, okay.  And going back to -- okay, so 24 

your testimony is -- all right, so you leave the 25 
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club sometime between 2:00 -- 2 o’clock and 2:42 1 

a.m., and how long were you in the car before you 2 

got out and gave it to your brother? 3 

A.  No less than five minutes.  I just gathered 4 

my things. 5 

Q.  Okay.  So anywhere from 2:05 to 2:47? 6 

A.  Ma’am? 7 

Q.  Anywhere from 2:05 to 2:47 you give the car 8 

to your brother? 9 

A.  Yes, ma’am, within that -- within that time 10 

limit. 11 

Q.  Okay.  And then you get in the car with your 12 

girlfriend.  Do y’all go anywhere first? 13 

A.  No, we -- we head straight back to North 14 

Augusta. 15 

Q.  Straight to North Augusta.  And how far of a 16 

drive is it from where you left the car with your 17 

brother to your home in North Augusta? 18 

A.  I would say an hour and 15, hour 20. 19 

Q.  An hour and 15, an hour and 20, is that if 20 

you’re going the speed limit, or if you’re speeding? 21 

A.  That is if you’re going the speed limit. 22 

Q.  Okay.  Were y’all going the speed limit? 23 

A.  Yes.  It was the wee hours of the morning. 24 

Q.  Okay.  So put you getting home around what 25 
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time would you say?  Anywhere from 2:00, 3:00, 3:20 1 

a.m. to 4:00 a.m.? 2 

A.  Yes.  3:00 -- between 3:20 and 4:00, 3 

somewhere in that area. 4 

Q.  Okay, okay.  And do you recall discussing as 5 

a part of discovery, phone records that law 6 

enforcement had obtained from your cell phone? 7 

A.  They never -- I never had a phone at the 8 

time. 9 

Q.  Okay.  Did you have a phone you were using? 10 

A.  No, just my -- my -- the -- my child’s 11 

mother phone. 12 

Q.  Okay.   13 

A.  We were --- 14 

Q.  Did they get her phone records? 15 

A.  They did get her phone records.  They did 16 

get Jaquavian Williams phone records --- 17 

Q.  Uh-huh. 18 

A.  -- Kimberly’s phone records.  And like I 19 

said nothing indicated that I was still even in that 20 

area.  Like I said we was already gone. 21 

Q.  Is that -- your recollection is that the 22 

phone records corroborated your alibi? 23 

A.  That is correct.   24 

Q.  Okay. 25 
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A.  I had mentioned that a few times to my 1 

attorney as well. 2 

Q.  Okay.  Did you ever ask anyone to clean your 3 

mother’s car? 4 

A.  My brother, he stated that I left a towel 5 

for him to clean the car, but I never left a towel 6 

for him to clean the car.  There was just stuff in 7 

the car.   8 

Q.  Why do you think he said that? 9 

A.  I guess he was just trying to make sure that 10 

he had nothing to do with this, because they was 11 

coming down hard.  I mean at that time I -- I think 12 

I’ve had already went to the police department, and  13 

volunteered to -- to talk. 14 

Q.  Okay.  Do you recall whether any of the 15 

people in the car testified at trial? 16 

A.  No one testified at trial.  They wasn’t 17 

called, they wasn’t interviewed.   18 

Q.  No one in the car, I’m sorry, let me 19 

rephrase my question.  Do you recall whether anyone 20 

in the car with Mr. Smart testified at trial? 21 

A.  Yes.  I think Tyquan Charleton, Jerrell 22 

Murray, and Brandon Lewis did testify. 23 

Q.  Okay.  Are these people that you knew? 24 

A.  Yes, ma’am. 25 
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Q.  Okay.  So how -- you knew them growing up, 1 

from high school, what’s the situation, from the 2 

neighborhood? 3 

A.  Well, like I said, I -- I knowed them from 4 

the area. 5 

Q.  Okay. 6 

A.  Like --- 7 

Q.  So you would agree they knew you, and you 8 

knew them? 9 

A.  Yes. 10 

Q.  Okay.  And they testified to that at trial, 11 

correct? 12 

A.  Yes. 13 

Q.  Okay.  And then do you recall if any of them 14 

identified you at trial as the shooter? 15 

A.  Yes. 16 

Q.  Okay.  Who? 17 

A.  Brandon Lewis.  He -- he made some 18 

inconsistent statements prior to him being 19 

interviewed on December the 6th and December the 20 

7th, I -- I think. 21 

Q.  What about Mr. Charleton? 22 

A.  He didn’t -- he didn’t make an 23 

identification until later -- later on, I guess, 24 

because of the -- something about him being in the 25 
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hospital. 1 

Q.  Okay.  Did he make an identification at 2 

trial? 3 

A.  Yes. 4 

Q.  He did identify you at trial as the shooter?  5 

And what about Mr. Murray? 6 

A.  I can’t recall.   7 

Q.  You can’t --- 8 

A.  I think --- 9 

Q.  -- recall?  What about --- 10 

MS. DIXON:  Just a moment, Your Honor. 11 

THE COURT:  Sure, take your time. 12 

BY MS. DIXON: 13 

Q.  You don’t recall that Mr. Murray testified 14 

that he identified you in a photo lineup? 15 

A.  It’s -- it’s been a minute, but I -- I think 16 

all three of them tried to make an identification 17 

due to the improper police procedures and highly 18 

suggestiveness. 19 

Q.  Okay.  What -- what do you think was 20 

improper and highly suggestive about the police 21 

procedures? 22 

A.  Well, once again, Brandon Lewis, he was 23 

constantly prodded by local law enforcement.  Like I 24 

said, he made a statement prior, on the 6th, stated 25 
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that he didn’t know -- I mean and it was fresh.  I 1 

think Jerrell Murray he -- he stated that he didn’t 2 

-- he didn’t -- he don’t know what was going on.  3 

And I think he said he -- a car pulled up, and he 4 

jumped out of the car.  The -- I mean the police 5 

just -- and then South Carolina Law Enforcement, 6 

they rehashed some of the recordings.  They said 7 

that they was looking out for the safety of some of 8 

the -- the witnesses and victims, and basically they 9 

-- like they tried to pressure them.  They didn’t 10 

even explain to them that they didn’t have to pick 11 

anyone out when they gave them a photo lineup.  Once 12 

again, Brandon Lewis, he stated December the 6th 13 

that he didn’t -- he’d didn’t -- he didn’t recall 14 

any specifics.  One guy even said that he don’t even 15 

-- he don’t even remember how he got to the club.  16 

He don’t remember what led up to him being in the 17 

car, how he even got in the car.  I think that was 18 

Tyquan Charleton, he said that he was drugged. 19 

Q.  Do you recall whether Mr. Koger brought that 20 

out during cross-examination?  21 

A.  I’m not sure.  I think it was in his 22 

statement -- in -- in his statement. 23 

Q.  Do you recall whether he was cross-examined 24 

about that? 25 
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A.  He was cross-examined. 1 

Q.  So the jury heard that? 2 

A.  The jury did hear it. 3 

Q.  So that was -- that was information they 4 

were able to consider --- 5 

A.  Yes. 6 

Q.  -- in reaching their verdict?  Okay.  Now, 7 

if I told you today that the record reflects that 8 

Jerrell Murray did, in fact, identify you as the 9 

shooter, would you dispute that? 10 

A.  I wouldn’t dispute it. 11 

Q.  Okay.  And for the record, that’s page 286, 12 

lines 19 through 22.  Did your lawyer ever discuss 13 

with you the possibility that your brother could 14 

have been the shooter? 15 

A.  I’m not sure. 16 

Q.  You’re not sure?  You don’t remember having 17 

any conversations about that? 18 

A.  No, ma’am, I’m not sure.  He -- I don’t 19 

think he mentioned anything about my brother being 20 

the shooter. 21 

Q.  Did you mention anything to him, since you 22 

gave him the car? 23 

A.  That is -- that is one of the things that we 24 

talked about. 25 
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Q.  Okay. 1 

A.  He -- he knew that, once again, that my 2 

brother had the car, but I don’t think he mentioned 3 

anything about my brother being the shooter. 4 

Q.  Was he at the trial? 5 

A.  My brother was at the trial. 6 

Q.  Who subpoenaed him; do you recall? 7 

A.  The State. 8 

Q.  The State.  Do you know why they subpoenaed 9 

him? 10 

A.  I guess --- 11 

MR. THOMAS:  Objection, speculation. 12 

THE COURT:  All right. I’ll sustain that. 13 

MS. DIXON:  Nothing further, Your Honor.  Thank 14 

you. 15 

THE COURT:  Redirect? 16 

MR. THOMAS:  Yes, sir. 17 

BY MR. THOMAS: 18 

Q.  The -- the Attorney General asked you some 19 

questions about the other three people in the car.  20 

Mr. Lewis, Mr. Charleton, and I’m drawing a blank on 21 

the third one, but they --- 22 

A.  Jerrell Murray. 23 

Q.  Yes, Mr. Murray. 24 

A.  Yes, sir. 25 
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Q.  And she asked you some questions about your 1 

-- lawyer asking them about their interviews with 2 

law enforcement; do you remember those questions? 3 

A.  Yes. 4 

Q.  All right.  Were the -- at least portions of 5 

the interviews with these witnesses memorialized by 6 

audio or video? 7 

A.  Mostly by audio.  And I think one of them 8 

was video. 9 

Q.  All right.  And so as part of the discovery, 10 

did you have occasion to listen to the audio 11 

interview of Brandon Lewis? 12 

A.  Yes, sir. 13 

Q.  And did you listen to the audio interview of 14 

Jerrell Murray? 15 

A.  Yes, sir. 16 

Q.  And did you watch and listen to the 17 

videotaped interview of Tyquan Charleton? 18 

A.  Yes, sir. 19 

Q.  All right.  And did you feel like these 20 

interviews should have been introduced at your 21 

trial? 22 

A.  They shouldn’t have been interviewed.  Like 23 

I said --- 24 

Q.  But did you want the audio and the video 25 

755



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

introduced is what I’m asking. 1 

A.  Yes, sir, I wanted the audio and video 2 

introduced.  I asked them several times about that. 3 

Q.  And -- and why -- why was that, that you 4 

wanted that introduced? 5 

A.  Once again, I wanted the jury to hear the -- 6 

the suggestiveness, the coercion, as well as just 7 

the improper police procedures, how they went about 8 

doing things. 9 

Q.  Okay.  And -- and what were -- well, with -- 10 

and -- and with regards to Mr. Charleton, was he 11 

still under medical care at the time? 12 

A.  Yes, sir. 13 

Q.  All right.  And with regards to Mr. Lewis, 14 

was he still recovering from his interview -- or his 15 

injuries? 16 

A.  Yes, on the second interview. 17 

Q.  Yeah.  And do you think that seeing those 18 

and hearing those would have assisted the jurors? 19 

A.  Yes.  It would have made a significant 20 

difference in the outcome of my trial. 21 

(Applicant’s Exhibit Number 5, USB Drive, is 22 

marked and entered without objection.) 23 

MR. THOMAS:  Your Honor, I have as pre-marked 24 

Applicant’s Exhibit 5, which is a USB drive that has 25 
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the interview with Brandon Lewis, the interview of 1 

Jerrell Murray, and the videotaped interview of 2 

Tyquan Charleton.  I don’t think there is any 3 

objection to us putting this on the record.   4 

MS. DIXON:  None from the State, Your Honor. 5 

THE COURT:  All right, admitted without 6 

objection. 7 

MR. THOMAS:  Okay.  It’s -- it’s an envelope 8 

with a USB drive inside.   9 

THE COURT:  Thank you. 10 

MR. THOMAS:  That’s all the questions I have at 11 

this time. 12 

THE COURT:  All right.  Thank you very much. 13 

sir. 14 

MR. FLOWERS:  Thank you, Judge. 15 

THE COURT:  You can call your next witness. 16 

MR. THOMAS:  I’d call Kendall Nix. 17 

* * * * * 18 

Kendall Nix, 19 

having been duly sworn, 20 

testifies as follows: 21 

* * * * * 22 

             DIRECT EXAMINATION 23 

BY MR. THOMAS: 24 

Q.  Ms. Nix, how do you know LaParis Flowers? 25 
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A.  That’s my son’s father. 1 

Q.  And were you and Mr. Flowers ever involved 2 

in a romantic relationship? 3 

A.  Yes. 4 

Q.  And what period of time was that? 5 

A.  2014. ‘13, ‘14. 6 

Q.  And this is the period of time that y’all 7 

had the child together, I assume? 8 

A.  Yes. 9 

Q.  Okay.  I just ask you to speak up so that we 10 

can hear you, okay? 11 

A.  Uh-huh. 12 

Q.  Are you familiar with the -- the -- the day 13 

that, or the -- are you familiar with LaParis being 14 

charged with murder, attempted murder, and the 15 

weapons charge? 16 

A.  Yes. 17 

Q.  And you’ve -- we’ve heard some testimony 18 

already about the Lobster House? 19 

A.  Yes. 20 

Q.  All right.  Were you at the Lobster House? 21 

A.  I was. 22 

Q.  All right.  And tell the Judge how you got 23 

to the Lobster House. 24 

A.  I drove. 25 
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Q.  And did you go with anybody? 1 

A.  No.   2 

Q.  And --- 3 

A.  I went with my cousin Ashley, her stepsister 4 

Neesey, and just us. 5 

Q.  Okay.  And when you got there, did you see 6 

anybody that you knew? 7 

A.  Yes, I did. 8 

Q.  And who did you see? 9 

A.  I seen Kim and LaParis. 10 

Q.  Okay.  When you say Kim, who do you mean? 11 

A.  Kim Williams. 12 

Q.  Okay.  And did LaParis get there before you, 13 

or after you? 14 

A.  He came after me. 15 

Q.  Okay.  And what was going on at the Lobster 16 

House after LaParis got there? 17 

A.  Everybody was just shooting pool, dancing, 18 

going to the bar, having a good time. 19 

Q.  And did you witness anything out of the 20 

ordinary? 21 

A.  No, sir. 22 

Q.  And at some point did you leave the Lobster 23 

House? 24 

A.  Yes.  Once LaParis’ mother called, Kim 25 

759



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

Williams, and told us that my son -- well, our son, 1 

Brandon Flowers, was kind of cranky.  He just had 2 

his hernia done.  We had --- 3 

Q.  Just had what done? 4 

A.  Hernia. 5 

Q.  Okay. 6 

A.  We left.  Went back inside.  Liz had my 7 

keys, she had my license.  So we went back inside to 8 

my cousin, Antron, and we left, went to Ashley’s 9 

house. 10 

Q.  Okay, and where’s Ashley house? 11 

A.  She stay -- well you probably, the hole in 12 

the wall, by the whole in the wall, down from IGA. 13 

Q.  Is that one of your relatives? 14 

A.  Yes. 15 

Q.  Okay.  And how did you get from the Lobster 16 

House to Ashley’s house? 17 

A.  I drove. 18 

Q.  All right.  And who rode with you? 19 

A.  Ashley and Neesey. 20 

Q.  All right.  And did LaParis come as well? 21 

A.  Yes. 22 

Q.  And how did he get there? 23 

A.  He came behind me. 24 

Q.  And -- and was anybody with him? 25 
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A.  It was Tron, basically Tron. 1 

Q.  All right. 2 

A.  Uh-huh. 3 

Q.  And after y’all got to Ashley’s house what 4 

happened next? 5 

A.  Tron went inside, got my phone charger.  6 

What else he got?  I left my clothes there, came 7 

back to the car, Chavis came, asked LaParis can he 8 

hold the car, can he get some money from her, and 9 

that was it.   10 

Q.  All right.  And who is Chavis? 11 

A.  Chavis is his brother. 12 

Q.  Okay.  And after that what happened? 13 

A.  We left, went back to North Augusta. 14 

Q.  And when you say we left, who was that? 15 

A.  LaParis and I. 16 

Q.  Okay.  Did you ever go to the Pinewood 17 

Apartments? 18 

A.  No, Sir. 19 

Q.  All right.  I’m going to you what’s been 20 

marked as identification as Applicant’s Exhibit 21 

Number 2.  Can you take a look at that, please? 22 

A.  (Reviews document.) 23 

Q.  Have you had a chance to look at that? 24 

A.  Uh-huh. 25 
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Q.  Is that a yes? 1 

A.  Yes. 2 

Q.  I say that, because we have to help out this 3 

lady who is making a record of everything we --- 4 

A.  Okay. 5 

Q.  -- talk about.  What -- what is Applicant’s 6 

Exhibit Number 2?  Let me ask you this.  Did you 7 

sign it? 8 

A.  Yes, I did. 9 

Q.  Okay.  Is that the statement that you gave 10 

to law enforcement? 11 

A.  Yes. 12 

Q.  Okay.  Did you in fact talk to law 13 

enforcement? 14 

A.  Yes. 15 

Q.  All right.  Did -- after LaParis was 16 

arrested, did -- did you follow-up?  Did you have 17 

any knowledge of what went on with his -- his court 18 

case? 19 

A.  No, sir. 20 

Q.  Okay.  Did you ever have any interactions 21 

with his attorney? 22 

A.  No, sir. 23 

Q.  All right.  Were you ever interviewed by his 24 

attorney? 25 
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A.  No, sir. 1 

Q.  Did you attend his trial? 2 

A.  Yes. 3 

Q.  All right, and in the statement that you 4 

gave, Applicant’s Exhibit Number 2, did you -- is 5 

that consistent with the alibi that you testified 6 

about today? 7 

A.  Yes. 8 

Q.  And were you available, and would you have 9 

been willing to provide that testimony at LaParis’ 10 

trial? 11 

A.  Yes. 12 

MR. THOMAS:  Thank you, Your Honor.  That’s all 13 

the questions I have at this time. 14 

THE COURT:  Cross-examination? 15 

 CROSS-EXAMINATION 16 

BY MS. DIXON:  17 

Q.  Ms. Nix, how are you today? 18 

A.  I’m good. 19 

Q.  Can you tell me, again, what time you left 20 

the Lobster House that night? 21 

A.  I probably left around 2:00. 22 

Q.  Do you recall -- you have your statement, 23 

right? 24 

A.  Yes. 25 
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Q.  Can you review it, and tell me what time you 1 

told law enforcement you left? 2 

A.  (Reviews document.)  Around 2:42. 3 

Q.  2:42.  Now, would you agree that your memory 4 

about what time you left was better at the time that 5 

you spoke to law enforcement than it is today? 6 

A.  It’s still the same.   7 

Q.  Your memory is the same --- 8 

A.  Yes. 9 

Q.  -- today as it was, what are we, six, seven, 10 

eight years ago? 11 

A.  Yeah.  Yes. 12 

Q.  The same?  What time did you get there? 13 

A.  We probably got there around maybe 2:00, 14 

2:15. 15 

Q.  2:15, 2:00.  What were you wearing? 16 

A.  I want to say I had on a black and red 17 

dress. 18 

Q.  Okay.  Do you remember what the Defendant 19 

was wearing? 20 

A.  I can’t. 21 

Q.  You don’t remember today? 22 

A.  Uh-uh. 23 

Q.  You would agree that it’s hard to remember 24 

details eight -- eight or nine years -- this 25 
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happened in what, 2014? 1 

A.  Uh-huh. 2 

Q.  So, what, eight years after the fact?  You 3 

would agree that it’s hard to remember details like 4 

that? 5 

A.  Uh-huh. 6 

THE COURT:  Ms. Nix, you just have to answer out 7 

loud, and speak up a little bit --- 8 

WITNESS:  Okay, I’m sorry. 9 

THE COURT:  -- so we can hear you.  You’re doing 10 

great, yes, ma’am, just a little louder, and yes, 11 

no, or however you want to answer the question --- 12 

WITNESS:  Okay. 13 

THE COURT:  -- okay?  All right, go ahead. 14 

MS. NIX:  Okay.  I’m sorry. 15 

BY MS. DIXON 16 

Q.  Would you agree that it's easy -- that it’s 17 

difficult to remember details eight, nine years 18 

after the fact? 19 

A.  Yes. 20 

Q.  And let’s see, now, you said you didn't see 21 

anything out of the ordinary at the Lobster House 22 

that night? 23 

A.  No, ma’am. 24 

Q.  Okay.  Did y’all -- when y’all left, was it 25 
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still open, was it closing?  What was the status of 1 

the restaurant itself? 2 

A.  It was still open. 3 

Q.  They were still open? 4 

A.  Yes. 5 

Q.  So when you left they were still open --- 6 

A.  Uh-huh. 7 

Q.  -- they weren’t closing down? 8 

A.  No. 9 

Q.  Okay. 10 

THE COURT:  Yes? 11 

WITNESS:  Yes. 12 

BY MS. DIXON: 13 

Q.  And you -- and you agree that you told law 14 

enforcement that was at 2:42 a.m.? 15 

A.  Yes. 16 

Q.  And then what time did Mr. Flowers get into 17 

your vehicle? 18 

A.  ‘Cause he was right after me, probably 19 

around 2:00.  It was over with around 2:40 to -- 20 

probably around 2:50. 21 

Q.  2:50? 22 

A.  Uh-huh. 23 

Q.  So maybe eight minutes after you left the 24 

club? 25 
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THE COURT:  Yes? 1 

WITNESS:  Yes. 2 

BY MS. DIXON: 3 

Q.  Okay, and then y’all drove to North Augusta? 4 

A.  Yes. 5 

Q.  Okay.  And you said on direct that you never 6 

had any interactions with his attorney; is that 7 

correct? 8 

A.  Yes. 9 

Q.  You never met him before the trial? 10 

A.  I met him one time, and that was it. 11 

Q.  You met him one time? 12 

A.  Yes. 13 

Q.  Did you ever go to his office to provide 14 

payment for Mr. Flowers? 15 

A.  No.  16 

Q.  Did you ever meet his lawyer at the 17 

McDonalds in Aiken? 18 

A.  Yes. 19 

Q.  You did? 20 

A.  I did. 21 

Q.  Okay.  What was the purpose of that? 22 

A.  I can't remember.  I want to say a payment. 23 

Q.  To provide payment?  24 

A.  Payment. 25 
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Q.  Okay. 1 

A.  Uh-huh. 2 

Q.  Was that one time?  More than one time? 3 

A.  One time. 4 

Q.  Just one time? 5 

A.  Uh-huh. 6 

Q.  When you saw him did you say, “Hey, by the 7 

way, Mr. Flowers was with me?”   8 

 A.  I didn’t say anything to him. 9 

Q.  You didn’t say anything to him? 10 

A.  No.  I just provide the payment. 11 

Q.  Okay.  So -- and you would agree that -- I’m 12 

sure you care about him, he’s the father of your 13 

son, correct? 14 

A.  Yes. 15 

Q.  And you would want to help him in any way 16 

you could, correct? 17 

A.  It’s the truth, so yes. 18 

Q.  It is the truth? 19 

A.  Uh-huh. 20 

Q.  So why not say to his lawyer, “Hey, hey, 21 

hey, I was with him.  I know he didn’t do this 22 

because I was with him?” 23 

A.  I didn’t say it.  His lawyer should have 24 

said -- should have spoken to me. 25 

768



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

Q.  But you would agree, like being the mother 1 

of his child, and being in a relationship, you 2 

probably care more about him than most people do, 3 

correct, or at least at that time? 4 

A.  Yes. 5 

Q.  Yeah.  So why were you not looking out for 6 

him saying, “Hey, hey, I was with him, I was with 7 

him, he was with me.  I know he didn’t do it, 8 

because he was with me?” 9 

A.  But shouldn’t the lawyer have said something 10 

as well --- 11 

Q.  I mean would you --- 12 

A.  -- you know with --- 13 

Q.  -- agree with me that you care about him? 14 

A.  Yes, I do. 15 

Q.  Wouldn't you want to do things to help him 16 

if you cared about him? 17 

A.  Yes. 18 

MS. DIXON:  Nothing further. 19 

THE COURT:  All right.  Yes, sir. 20 

              REDIRCT EXAMINATION 21 

BY MR. THOMAS: 22 

Q.  Did Mr. Koger ever ask you about your 23 

statement? 24 

A.  No, he didn’t. 25 
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Q.  All right.  Did he -- obviously -- well, did 1 

he know who you are? 2 

A.  I explained who I -- who I was. 3 

Q.  I’m sorry? 4 

A.  I explained to him who I was. 5 

Q.  Okay. 6 

A.  Uh-huh. 7 

Q.  And -- and he knew your name? 8 

A.  Yes. 9 

Q.  And -- and did he know that you were at 10 

LaParis’ trial?  You don’t know? 11 

A.  No. 12 

Q.  Okay.  Okay.  And there were some questions 13 

about, you know, there being a passage of time.  Is 14 

there any doubt in your mind that you were at the 15 

Pinewood Apartments? 16 

A.  We wasn’t at the Pinewood Apartments. 17 

Q.  All right.  Is there any doubt in your mind 18 

that LaParis left the Lobster House the same time 19 

you did. 20 

A.  Yes, he left with -- behind me.  Yes. 21 

Q.  Is there any doubt in your mind that he 22 

followed you to Ashley's house? 23 

A.  Yes, he was right behind me at Ashley’s 24 

House. 25 
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Q.  And is there any doubt in your mind that he 1 

rode with you to North Augusta? 2 

A.  We went back to North Augusta together, I 3 

drove. 4 

Q.  All right, thank you.   5 

MR. THOMAS:  That’s all the questions I have. 6 

THE COURT:  All right, thank you very much, 7 

ma’am. 8 

WITNESS:  Uh-huh. 9 

THE COURT:  Yes, sir? 10 

MR. THOMAS:  I would call Jaqwavian Williams. 11 

MR. WILLIAMS:  How you doing, Your Honor? 12 

THE COURT:  Hey, sir.  Good. 13 

* * * * * 14 

Jaqwavian Williams, 15 

having been duly sworn, 16 

testifies as follows: 17 

* * * * * 18 

              DIRECT EXAMINATION   19 

BY MR. THOMAS: 20 

Q.  Mr. Williams, do you know LaParis Flowers? 21 

A.  Yes, sir.  22 

Q.  And how do you know him? 23 

A.  That’s my cousin. 24 

Q.  All right.  And are you familiar with the -- 25 
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the night that we’re here to talk about? 1 

A.  Yes, sir. 2 

Q.  All right.  And were you at the Lobster 3 

House that night? 4 

A.  Yes, sir. 5 

Q.  And tell us, well, how did you get to the 6 

Lobster House? 7 

A.  I walked. 8 

Q.  You say you walked? 9 

A.  Yes, sir. 10 

Q.  Was it a -- were you --- 11 

A.  From my grandma’s house, 376 Old Barn Road. 12 

Q.  All right. I need you to slow down and speak 13 

up a little bit, okay? 14 

A.  I left walking from my grandmother’s house 15 

on 376 Old Barn Road. 16 

Q.  Okay.  And is that, I assume, within walking 17 

distance of the club? 18 

A.  Yes -- yes, sir. 19 

Q.  Okay.  And when you got there what was going 20 

on at the club? 21 

A.  Everybody was playing pool, a big party.  It 22 

was packed in there that night. 23 

Q.  And did you see people that you know there? 24 

A.  Yes, sir, a good bit. 25 
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Q.  I’m sorry? 1 

A.  A good bit of people. 2 

Q.  All right.  Did you see LaParis there that 3 

night? 4 

A.  Yes, sir. 5 

Q.  Did you see Kendall Nix? 6 

A.  Yes, sir. 7 

Q.  Kimberly Williams, was she there? 8 

A.  Yes, sir.  Yes, sir, that’s my mom. 9 

Q.  Okay, that’s your mother? 10 

A.  Yes, sir. 11 

Q.  Okay.  Did you see anybody else that you 12 

know there? 13 

A.  Tron, Big Bubba, everybody, a lot of people. 14 

Q.  All right.  All right, who’s Tron? 15 

A.  Who he was with.   16 

Q.  Okay, and --- 17 

A.  Big Bubba, they was all playing pool.   18 

Q.  Okay.  And at some point were you aware when 19 

LaParis left? 20 

A.  Yes, sir, I was right there. 21 

Q.  And can you tell the Judge about LaParis 22 

leaving? 23 

A.  We was standing by the pool table.  He just 24 

won a game.  He was waiting on Bubba to pay him his 25 
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money.  My momma came and approached and said Auntie 1 

Jennifer had called about Braylen, and him and 2 

Kendall left the club.  They left out.  We was right 3 

by the bar. 4 

Q.  Okay.  Do you know somebody named Tracy 5 

Roberts? 6 

A.  Yes, sir. 7 

Q.  All right.  And somebody -- I’m not sure I’m 8 

going to say this right, but Mr. Gray. 9 

A.  Yes, sir. 10 

Q.  How do you say his first name? 11 

A.  Aldeondre, I think. 12 

Q.  Aldeondre?  All right.  Were they there that 13 

night? 14 

A.  Yes, sir. 15 

Q.  Did something happen between you and Mr. 16 

Gray? 17 

A.  No, sir.  We passed each other a couple of 18 

times in the club.  Me, Russell, and Papi didn’t 19 

even talk, and nothing happened with Mr. Gray until 20 

after the fact, like after the club was all the way 21 

over. 22 

Q.  Okay.  Was LaParis there at that point? 23 

A.  No, sir, they was gone.  The club was still 24 

going on. 25 
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Q.  All right.  And so what happened with Mr. 1 

Gray? 2 

A.  After the club was over, my momma was 3 

waiting on some food.  Tracy was parked out in the 4 

field.  Her and Keisha was in the truck.  As we 5 

approach my mom car, she opened the truck door and 6 

she was saying something.  She spoke or whatever.   7 

Q.  When who opened the door? 8 

A.  Tracy Roberts. 9 

Q.  Okay. 10 

A.  So she found -- she got my attention, I 11 

spoke back, I blew a kiss, and that’s when Mr. Gray 12 

came from out the back of the club.  I guess he saw 13 

whatever was going on, and he got mad. 14 

Q.  All right.  Did y’all actually get into a 15 

fight? 16 

A.  No, sir. 17 

Q.  Did you have reason to think that anybody 18 

was armed that night? 19 

A.  No, sir. 20 

Q.  Okay.  Were the police called because of 21 

this? 22 

A.  Yes, sir.  Mr. Smart, when he came to see 23 

what was going on -- when he came from around the 24 

back of the club, he came to get Deondre and put him 25 
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in the car before the police arrived. 1 

Q.  Okay.  All right.  And did you leave? 2 

A.  Yeah, I left with my mother, my uncle, and 3 

my cousin, Ulysses Grant. 4 

Q.  And where did you go? 5 

A.  We went back to my grandmother house. 6 

Q.  Okay.  Were you aware that this incident 7 

between you and Mr. Gray was used to argue --- 8 

A.  No, sir.  He didn’t even come in, he 9 

probably was back there by the door.  10 

Q.  Okay. 11 

A.  We didn’t even come in close contact with 12 

each other. 13 

Q.  So you -- you didn’t have any reason to try 14 

to get back at --- 15 

A.  Uh-uh. 16 

Q.  -- or get even with Mr. Gray? 17 

A.  I was waiting on my momma to get her food so 18 

we could leave. 19 

Q.  Okay.  And as part of this case, did you 20 

talk with SLED? 21 

A.  Yes, sir. 22 

Q.  All right.  I’m going to show you what’s 23 

marked as Applicant’s Exhibit Number 4, and just ask 24 

if you’ve reviewed that? 25 
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A.  (Reviews document.)  Yes, sir. 1 

Q.  And what is -- is -- is that a summary of 2 

what you told SLED? 3 

A.  Yes, sir. 4 

Q.  Okay, I’ll take that back.   5 

MR. THOMAS:  All right.  That’s all the 6 

questions I have at this time. 7 

THE COURT:  Cross-examination? 8 

 CROSS-EXAMINATION 9 

BY MS. DIXON: 10 

Q.  Mr. Williams, how are you doing today? 11 

A.  How you doing, ma’am?  I’m all right. 12 

Q.  Doing all right?  So you -- you do recall 13 

talking to SLED, correct? 14 

A.  Yes, ma’am. 15 

Q.  Do you recall telling SLED that Russell 16 

Smart walked up and started kind of --- 17 

A.  Yeah, when he approached, yeah, like he was 18 

clutching, yes, ma’am. 19 

Q.  Tugging at his waistband? 20 

A.  Yeah. 21 

Q.  What did you take that to mean? 22 

A.  I mean it ain’t hard, yeah.   23 

Q.  What --- 24 

A.  Basically, I felt like he -- he was 25 
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clutching, like letting me know he had something. 1 

Q.  So he was trying to show you, I’m -- I’m -- 2 

I’m armed, I’ve got something? 3 

A.  I wouldn’t say show me, but he was 4 

protecting who he was with. 5 

Q.  And so that’s how you interpreted his 6 

gesture? 7 

A.  Yeah.  When he came out the back, yeah. 8 

Q.  So he did, in fact, do that outside of the 9 

club? 10 

A.  Yeah, he ran up holding his waistline. 11 

Q.  Okay.  And where was Mr. Flowers at this 12 

time? 13 

A.  They was gone.  The club was over.  Like all 14 

this happened out there after the fact like --- 15 

Q.  Gotcha.  So he had already left the club? 16 

A.  Yes, ma’am. 17 

Q.  Okay.  So he, okay, so he was not there for 18 

that?  So he didn’t leave with you? 19 

A.  No, ma’am. 20 

Q.  Okay.  Did you see him any more that night? 21 

A.  Not after the pool -- after they was on the 22 

pool table. 23 

Q.  Okay.  Did you talk to him on the phone that 24 

night? 25 
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A.  No, ma’am.  I didn’t talk --- 1 

Q.  No more? 2 

A.  -- to him no more until after SLED picked me 3 

up and interviewed me that next morning, and he   4 

was --- 5 

Q.  Did you receive any text messages from him? 6 

A.  No, ma’am. 7 

Q.  Any Facebook, Messenger, or Instagram --- 8 

A.  Nothing, nothing, I --- 9 

Q.  -- or any other social media? 10 

A.  I gave all that to SLED, nothing. 11 

Q.  Okay.  Did you send him any kind of message? 12 

A.  No, ma’am. 13 

Q.  No?  Okay.  And your testimony is you left 14 

with your mother?   15 

A.  Yes, ma’am. 16 

Q.  You went home? 17 

A.  Yes, ma’am. 18 

Q.  You didn’t see him --- 19 

A.  Cameras, everything was out there, 20 

everything out there. 21 

Q.  Okay.  And what time did you leave? 22 

A.  The club?  We was out there until it was 23 

over.  My mom was waiting on food.  Everybody was 24 

gone.  I think Ms. Liz still was out there, the 25 
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security, the police officer, but the club was over 1 

with.   2 

Q.  The club was over?  What time was that? 3 

A.  It was -- it was early morning.  It was -- 4 

it was late, it was pretty early.  I can’t give you 5 

no direct time.  I know it was late.   6 

Q.  Okay.  So you don’t remember? 7 

A.  It had to been like between 3:00, because I 8 

think when they picked me up from my grandma’s, it 9 

wasn’t even 6 o’clock that morning yet, so it was 10 

between -- yeah, about 3:00, 4:00, somewhere up in 11 

there. 12 

Q.  Okay.  So you have no idea.  What time did 13 

you last see Mr. Flowers? 14 

A.  When he left out the club with Kymberly. 15 

Q.  What time was that? 16 

A.  It was earlier, and the club still was 17 

packed and going on, so I couldn’t give you a direct 18 

time. 19 

Q.  So you don’t -- you don’t remember what time 20 

you last --- 21 

A.  No, ma’am. 22 

Q.  -- saw him? 23 

A.  Not the time. 24 

MS. DIXON:  Nothing further. 25 
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THE COURT:  Anything else, Counsel? 1 

MR. THOMAS:  No, no redirect. 2 

THE COURT:  Thank you, sir. 3 

WITNESS:  Yes, sir. 4 

MR. THOMAS:  At this time I call Kimberly 5 

Williams. 6 

* * * * * 7 

Kimberly Williams, 8 

having been duly sworn, 9 

testifies as follows: 10 

* * * * * 11 

               DIRECT EXAMINATION 12 

BY MR. THOMAS: 13 

Q.  Ms. Williams, do you know LaParis Flowers? 14 

A.  Yes, sir. 15 

Q.  How do you know LaParis? 16 

A.  He’s my cousin, but I call him my nephew. 17 

Q.  Jaqwavian Williams who just testified, do 18 

you know him? 19 

A.  That’s my son. 20 

Q.  Okay.  And are you familiar with the day 21 

that we’re here to talk about? 22 

A.  Yes, sir. 23 

Q.  All right.  And were you at the Lobster 24 

House that evening? 25 
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A.  Yes, sir. 1 

Q.  All right.  How did you get to the Lobster 2 

House? 3 

A.  I drove. 4 

Q.  Where were you coming from? 5 

A.  My grandmama’s house. 6 

Q.  All right.  Do you remember about what time 7 

you got there? 8 

A.  No, sir. 9 

Q.  All right.  When you -- when you -- did 10 

anybody ride with you? 11 

A.  No, sir. 12 

Q.  All right.  When you got there to the 13 

Lobster House, did you see anybody that you know? 14 

A.  I seen a lot of people.  It was packed.  It 15 

was a big party they had that night, and the whole 16 

club was packed.  It was packed. 17 

Q.  Was that a typical night, or was it 18 

unusually packed? 19 

A.  No, it’s -- it’s always packed.  20 

Q.  Okay. 21 

A.  It’s always packed.   22 

Q.  All right.  Well, at some point did you see 23 

your son there? 24 

A.  Yes. 25 
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Q.  All right.  And at some point did you see 1 

LaParis there? 2 

A.  Yes. 3 

Q.  And at some point did you see Kimberly Nix? 4 

A.  Kendall.  Yes. 5 

Q.  I’m sorry.  Kendall Nix, my mistake. 6 

A.  Yes, sir. 7 

Q.  All right.  Tell me about when you 8 

recognized that your son Jaqwavian was there. 9 

A.  When I got to the club and I went in and it 10 

was just packed.  I seen all of them.  All of them 11 

been in there.  They was around the pool table.  12 

Some of them on the dance floor.  It -- they was in 13 

the club. 14 

Q.  Okay.  And at some point was there ever a 15 

time that you had a conversation with LaParis and 16 

Kendall? 17 

A.  Yes, when -- well, she my cousin, but I call 18 

her my sister.  When Jennifer --- 19 

Q.  When you say she, your talking about? 20 

A.  Jennifer Bates, LaParis’ mother. 21 

Q.  Okay. 22 

A.  She had called my phone, and she had asked 23 

me, “Was Kendall and LaParis at the club?”  I said, 24 

“Yeah.”  She said “You need to tell them they need 25 
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to get back to North Augusta, because Braylen acting 1 

up, he -- he won’t take his bottle.  I don’t know 2 

what wrong with him, he’s just crying or whatever.”  3 

So I went in the club and I told -- I said, “Y’all 4 

need to go,” I said, “’cause Jennifer said Braylen 5 

acting up, and he -- he hollering, he won’t take his 6 

bottle or nothing,” and they left. 7 

Q.  Okay.  And do you remember about what time 8 

that was? 9 

A.  No, sir. 10 

Q.  Do you know if they left together, 11 

separately, or anything about that? 12 

A.  No, sir.  ‘Cause once I went in the club and 13 

tell them -- told them, they both left out the club, 14 

but I never did go back out the club.  15 

Q.  Okay. 16 

A.  I was still in the club.  I just went and 17 

told them --- 18 

Q.  All right. 19 

A.  -- what she said. 20 

Q.  And -- and you’re sure that they left? 21 

A.  Yes.  22 

Q.  Okay.  At some point that evening, early 23 

morning the next day, was there an incident 24 

involving your son, or anybody else? 25 
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A.  Well, like -- like my son stated, it’s 1 

somewhere where you could order food, party, and 2 

all.  I had ordered me something to eat.  So we all 3 

went out the door, and when we went out the door, 4 

the club was about to close, but, you know, whoever 5 

ordered the food, they could go back inside and get 6 

the food.  So when we went to my car, my son, and my 7 

cousin told -- and my brother told me that they was 8 

going to catch a ride back with me to Grandmama 9 

Edith’s house.  So during that time, I like -- I 10 

don’t know these kids’ name, but one of the guys had 11 

said something to Toot, and Toot didn’t say nothing, 12 

and the other --- 13 

Q.  All right, who -- who’s Toot? 14 

A.  Oh, Jaqwavian.  I call him Toot.  I’m sorry. 15 

Q.  That’s his nickname? 16 

A.  Yes. 17 

Q.  Okay. 18 

A.  And the other guy, Russell, he -- like 19 

Jaqwavian said he was like -- he has -- and I’m the 20 

one who called the police --- 21 

Q.  Okay. 22 

A.  -- ‘cause I was scared.  I’m the one who 23 

called the police.  I called 911, and I told them,  24 

I said, “There’s a shooting out here to the Lobster 25 
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House.”  I said, “Y’all need to send the police.” 1 

but I lied, because it take Allendale Police 2 

Department so long to get to stuff, if something do 3 

happen, you know what I’m saying, and it was so many 4 

young kids out there with guns and everything.  So 5 

the police came, and one of the officers, he was 6 

like, “Everybody leave the club, everybody leave the 7 

club now.”   Liz Roland*, is the one who y’all 8 

mentioned earlier, she is my first cousin.  She was 9 

at the door.  She’s the one who collects the money 10 

and everything at the bar.  And so I said, “Well, 11 

I’ve got my food.”  He said “I don’t care nothing 12 

about your food.  Y’all better leave now, or we’re 13 

gonna lock you up.”  So at that point, I left the 14 

food and everything, and me, my son, and my brother, 15 

and my cousin had went around the corner to my 16 

grandmama Edith’s house.  And during the time when 17 

we was at my grandmama Edith’s house, a car passed 18 

by and just went to shooting.  I called 911 again.  19 

I said, “They’re over here on 376 Old Barton Road, 20 

they’re shooting.”  They said, “Ma’am, don’t call, 21 

we ain’t got time for that, because we had to go to 22 

another shooting.” 23 

Q.  Okay. 24 

A.  And that was it. 25 
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Q.  All right.  This incident, this situation 1 

where one of the people was tugging at his 2 

waistband, was LaParis at the club at that point?   3 

A.  No, sir. 4 

Q.  Was Kendall at the club at that point? 5 

A.  No, sir. 6 

Q.  All right, and you said you were the one who 7 

called the police? 8 

A.  Yes, sir. 9 

Q.  All right.  Did you -- were you interviewed 10 

by law enforcement? 11 

A.  SLED, yes, sir. 12 

Q.  Okay.  I want to show you what’s been marked 13 

as Applicant’s Exhibit Number 3 and ask if you can 14 

identify that? 15 

A.  (Reviews document.)  Yes, sir. 16 

Q.  And what is that? 17 

A.  A statement. 18 

Q.  All right.  And whose statement is that? 19 

A.  Mine. 20 

Q.  And is that the statement that you gave to 21 

SLED? 22 

A.  Yes, sir. 23 

Q.  All right.  24 

MR. THOMAS:  I’d move Applicant’s 3 into 25 
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evidence, Your Honor. 1 

THE COURT:  Any objection? 2 

MS. DIXON:  No objection. 3 

THE COURT:  All right.  Applicant’s 3 admitted 4 

without objection. 5 

(Applicant’s Number 3, Kimberly Williams’ 6 

Statement, is marked and entered without objection.) 7 

BY MR. THOMAS: 8 

Q.  All right.  Were you ever interviewed by Mr. 9 

Koger? 10 

A.  No, sir. 11 

Q.  All right.  If he had wanted to interview 12 

you, would you have talked to him? 13 

A.  Yes, sir. 14 

Q.  All, right.  Were you -- were you at 15 

LaParis’ trial? 16 

A.  Yes, sir.  17 

Q.  All right. 18 

A.  I missed work. 19 

Q.  I’m sorry? 20 

A.  I missed work. 21 

Q.  All right.  Did you testify? 22 

A.  No, sir. 23 

Q.  Would you have testified if you had been 24 

asked? 25 
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A.  Yes, sir. 1 

Q.  Okay.   2 

MR. THOMAS:  That’s all the questions I have at 3 

this time, Your Honor. 4 

THE COURT:  All right, thank you.  Cross-5 

examination? 6 

 CROSS-EXAMINATION 7 

BY MS. DIXON: 8 

Q.  Ms. Williams, just briefly, you said that 9 

you were at the Lobster House that night, or you 10 

went to the Lobster House after you got a phone -- 11 

letting -- from somebody saying that Mr. Flowers  12 

and --- 13 

A.  Uh-uh. 14 

Q.  No? 15 

A.  No, ma’am. 16 

Q.  Okay. 17 

A.  I went to the Lobster House that night --- 18 

Q.  Okay. 19 

A.  -- to go out to the party. 20 

Q.  Gotcha.  And while --- 21 

A.  Yes, ma’am. 22 

Q.  -- and while you were there you received a 23 

phone call? 24 

A.  Yes, his mother called and said -- asked was 25 
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LaParis and Kendall in the club, and I told her, 1 

“Yeah,” and she told me to go in there and tell them 2 

that they needed to come to North Augusta, because 3 

the baby was acting out, wouldn’t take his bottle, 4 

sick, or whatever. 5 

Q.  Gotcha.  And I believe you testified on 6 

direct, you don’t know what time that call --- 7 

A.  No. 8 

Q.  -- came in?  No recollection of that.  And 9 

after they left, did you see him anymore that night? 10 

A.  No, ma’am. 11 

Q.  Did not see him anymore that night. 12 

A.  No, ma’am. 13 

Q.  So all you can testify to here today is 14 

that, at some point in time that night, he left the 15 

club, and you did not see him again. 16 

A.  Yes, ma’am. 17 

MS. DIXON:  Nothing further. 18 

THE COURT:  Anything else? 19 

MR. THOMAS:  No, sir. 20 

THE COURT:  All right, great.  Thank you, ma’am. 21 

MR. THOMAS:  Just as a matter of housekeeping.  22 

I think I moved one, three, and five into evidence.  23 

I would move two and four into evidence as well.   24 

MS. DIXON:  No objection, Your Honor. 25 
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THE COURT:  All right.  So one, two, three, 1 

four, and five were admitted without objection.  Is 2 

that correct? 3 

MR. THOMAS:  That’s correct. 4 

(Applicant’s Exhibit Numbers 1, 2, 3, 4, 5 were 5 

entered without objection.) 6 

MS. DIXON:  That’s correct. 7 

THE COURT:  All right.  Thank you. 8 

MR. THOMAS:  And at this time we would rest, 9 

Your Honor. 10 

THE COURT:  All right.  Proceed. 11 

MS. DIXON:  Your Honor, the State would call 12 

Joshua Koger. 13 

THE COURT:  All right.  Mr. Koger come on around 14 

sir. 15 

* * * * * 16 

Joshua Koger, Jr., 17 

having been duly sworn, 18 

testifies as follows: 19 

* * * * * 20 

              DIRECT EXAMINATION 21 

BY MS. DIXON:   22 

Q.  Mr. Koger, how are you today? 23 

A.  I’m doing well. 24 

Q.  Great.  And briefly, how many years have you 25 
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been doing criminal law? 1 

A.  Approximately 28-1/2 years. 2 

Q.  Gotcha, okay, and how did you become 3 

involved in Mr. Flowers' case? 4 

A.  Well, this is my third time representing Mr. 5 

Flowers.  6 

Q.  Okay. 7 

A.  I first became acquainted with Mr. Flowers 8 

in a 2009 case in Barnwell.  He was a co-defendant 9 

of my -- he was represented by Mr. Walters, but we 10 

did a trial in Barnwell, a murder trial, and got a 11 

not guilty.  Three years later, he retained me to do 12 

an armed robbery in Allendale with some other 13 

robbery.  There was a jury trial, we got not guilty 14 

on that particular charge.  In 2014 he was charged 15 

with another murder, and we were preparing to go to 16 

trial on that one, but the Friday before we were 17 

supposed to go to trial, the Solicitor’s Office 18 

dismissed that charge, so this would be my fourth 19 

time representing him. 20 

Q.  Did you get involved in this case pretty 21 

early in the -- I mean shortly after his arrest? 22 

A.  And, again, I don’t have the benefit of my 23 

notes because I couldn’t locate my notes.  I have my 24 

investigative file.  As I can recall, I got involved 25 
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I think maybe, initially, he had a -- he had a bond 1 

issue, but I got involved.  I don't know if I got 2 

involved right after it happened, but I got  3 

involved --- 4 

Q.  Okay. 5 

A.  -- soon thereafter.  I -- I think Mr. 6 

Plexico, the Public Defender, was initially 7 

appointed to him, and I took over for him. 8 

Q.  And let's see, do you recall the State’s 9 

evidence, briefly, against Mr. Flowers? 10 

A.  Yes. 11 

Q.  What was the evidence?  What was the most 12 

critical evidence in your opinion? 13 

A.  Well, from -- from going through at the time 14 

the investigative file was, of course, the 15 

identification.  You know, the -- the 16 

identification, not by someone that -- by people 17 

that didn't know him, but people that were somewhat 18 

familiar with him.  Also the gunshot residue in the 19 

car, even though I thought we had a very effective 20 

cross.  Gun shot residue in the car that belonged to 21 

his mother.  That was -- that something there.  As 22 

far as, again, just, you know, the identification 23 

and gunshot residue in the car, and he being, you 24 

know, the timeframe is kind of -- is kind of 25 
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compressed, but just -- Allendale is not a big city, 1 

so you could probably get to any point of Allendale 2 

within five to ten minutes. 3 

Q.  Gotcha, okay.  And in terms of the evidence, 4 

did you review all of that with Mr. Flowers? 5 

A.  Yes, I did. 6 

Q.  Okay.  And is there anything specific he 7 

asked you to investigate? 8 

A.  He -- we met a couple of times after he was 9 

put back in Allendale, and something happened at the 10 

jail in Allendale.  He was transported to 11 

Charleston, and I think I might have visited him 12 

three times in Charleston.  He talks about an alibi, 13 

but to be quite honest, because I don't have the 14 

benefit of my notes, I cannot -- I cannot recall.   15 

Q.  Okay.   16 

A.  I -- I cannot recall. 17 

Q.  Do you recall whether he asked you to speak 18 

to any of the witnesses that testified today? 19 

A.  Well, I -- I cannot recall again.  I know I 20 

met Ms. Nix, she said once, I -- I thought it was 21 

more than that, but -- but we did -- we did meet 22 

that one time at the -- at the McDonald's in Aiken.  23 

As far as Jaqwavian, he had -- of course, he had a 24 

statement in discovery, and Ms. Kim.  I don’t -- I  25 
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-- I don’t recall being asked to talk with them.   1 

Q.  Okay.  When you met with Ms. Nix, did she 2 

ever mention to you that he was with her that night? 3 

A.  No, it was -- it was brief.  She didn’t. 4 

Q.  It was brief?  Okay.  Do you recall phone 5 

records?   6 

A.  I know that I remember seeing a subpoena for 7 

phone records, I think by Dylan Hightower, but I -- 8 

I do not recall phone records.  The gist of what I 9 

was preparing on the case, we had to get passed this 10 

identification.  So, basically, that was a big part 11 

of it, and, you know, as far as on cross-examining 12 

those witnesses on the stand.  13 

Q.  Okay. 14 

A.  So that -- so that was a big part of it, and 15 

trying to shape the identification. 16 

Q.  Gotcha.  And do you call Mr. Lewis' 17 

testimony at trial? 18 

A.  I recall Mr. Lewis -- what I recall about 19 

him is that he was in prison I think in Virginia. 20 

Q.  Uh-huh. 21 

A.  And I think that he was reluctant to make an 22 

identification on the stand, I suppose, because he 23 

didn’t want to go back to prison in Virginia and be 24 

considered a snitch, but I do, you know, again, 25 
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without the benefit of my notes, I do vaguely recall 1 

that testimony. 2 

Q.  So is it your recollection that he did not 3 

actually identify Mr. Flowers as the shooter at the 4 

trial itself? 5 

A.  He was very reluctant.  So if -- so what is 6 

born out in the transcript is what it was. 7 

Q.  And do you recall cross-examining Charleton 8 

about his prior statement to law enforcement? 9 

A.  Yes.  10 

Q.  Do you recall cross-examining him about 11 

whether he told law enforcement he was drugged when 12 

he talked to them? 13 

A.  Yes. 14 

Q.  Do you recall asking Mr. Charlton whether he 15 

was -- had ever lied to law enforcement before? 16 

A.  Yes, if that’s reflected in the transcript, 17 

yes.   18 

Q.  Okay.  And let’s see, do you recall also 19 

cross-examining Mr. Murray? 20 

A.  Yeah.  I recall cross-examining Mr. Murray, 21 

because I think his -- his interview was done a 22 

little different.  I think what I remember about Mr. 23 

Murray, it was done, I think, on the outside in 24 

front of the Magistrate’s Office, and I think we 25 
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went -- we went down the line of questioning that   1 

-- that was maybe some form of -- of intimidation by 2 

law enforcement, being that he was not taken inside 3 

to be interviewed, that he was being interviewed in 4 

the parking lot.  I think that was the one with Mr. 5 

Murray. 6 

Q.  And in terms of the lineup itself, do you 7 

recall the lineup? 8 

A.  I recall the lineup. 9 

Q.  Do -- did you have any concerns with the 10 

lineup itself? 11 

A.  I didn’t have any, of course, I had Neil vs. 12 

Biggers, but as far as the lineup, there was nothing 13 

as far as there was -- everyone was of the same 14 

complexion.  There was nothing that was highly 15 

suggested by the lineup. 16 

Q.  And then I believe the testimony we heard 17 

earlier today was that Mr. Flowers got into Ms. 18 

Nix’s car at Ashley’s house. 19 

A.  Yes. 20 

Q.  And do you recall, I believe Ms. Nix said 21 

that that was maybe about eight minutes after she 22 

left the Lobster House. 23 

A.  According to her testimony today. 24 

Q.  According to her testimony today.  And do 25 
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you know, based on your investigation in this case, 1 

do you know about how far Ashley’s house was from 2 

Pinewood Apartments where the shooting occurred? 3 

A.  Again, without the benefit of my notes, 4 

again, but if it’s within that vicinity, it couldn’t 5 

-- it couldn’t be no more than ten to fifteen 6 

minutes. 7 

Q.  Ten to 15 minutes. 8 

A.  But, again, without the benefit of my notes, 9 

I wouldn’t know. 10 

Q.  All right.  Do you recall what time the 11 

responding officer said he was first dispatched? 12 

A.  I think it was like maybe 2:59, 3 o’clock, 13 

or something. 14 

Q.  Okay. 15 

MS. DIXON:  All right, nothing further from the 16 

State. 17 

WITNESS:  Thank you. 18 

THE COURT:  Cross-examine? 19 

 CROSS-EXAMINATION 20 

BY MR. THOMAS: 21 

Q.  If -- if I understand your testimony 22 

correctly, you -- your -- your memory, your ability 23 

to testify here today is limited by the fact that 24 

you don't have your notes. 25 
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A.  Well, actually, I -- I have the 1 

investigative file, and I thought my notes was in my 2 

investigative file --- 3 

Q.  Okay. 4 

A.  -- but I don’t, but my notes are not in 5 

there. 6 

Q.  Okay.  And when you say -- okay, so your 7 

notes are not in there? 8 

A.  Notes -- notes that I would have had, you 9 

now, my opening notes, my closing notes, my 10 

notebook, and what I split in half, each direct and 11 

cross, you know, things of that nature, that’s not 12 

in there.   13 

Q.  All right.  Now, you -- you received 14 

discovery in this case? 15 

A.  Of course. 16 

Q.  Okay.  Now, I’m going to show you 17 

Applicant’s Exhibit Number 1.  Can you take a look 18 

at that please? 19 

A.  (Reviews document.)  Okay. 20 

Q.  All right, would you agree that you received 21 

that in discovery? 22 

A.  Yes. 23 

Q.  And that’s LaParis’ statement? 24 

A.  That’s correct. 25 
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Q.  Okay.  And I think you -- you mentioned 1 

earlier that there was a Neil vs. Biggers hearing; 2 

is that right? 3 

A.  From -- if it’s reflected in the transcript, 4 

it -- the transcript bears it out. 5 

Q.  All right.  So you don’t recall? 6 

A.  Okay.  Again, just like other -- other 7 

person testimony, it’s been a minute, it’s been a 8 

minute.  9 

Q.  All right, I understand, it’s been a minute.  10 

Do you recall if there was a Jackson v. Denno 11 

hearing? 12 

A.  Yes. 13 

Q.  All right.  And -- and did the Jackson vs. 14 

Deno hearing relate to LaParis’ statement, which is 15 

Applicant’s Exhibit --- 16 

A.  I think that was the only statement he gave. 17 

Q.  Okay.   18 

A.  Yes. 19 

Q.  All right.  Even though there was a Jackson 20 

v. Denno hearing -- well, let me -- let me ask this.  21 

Do you recall the ruling from the Jackson v. Denno 22 

hearing? 23 

A.  That it was voluntarily -- that -- that it 24 

was not coerced, it was voluntarily given.  I mean 25 
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there was a waiver of rights on here.   1 

Q.  Okay. 2 

A.  He signed the waiver. 3 

Q.  All right, so -- so Judge Buckner ruled that 4 

the statement was admissible if the State decided to 5 

use it? 6 

A.  Correct. 7 

Q.  Is that correct?  Okay.  Do you recall 8 

whether LaParis’ statement ever got in front of the 9 

jury? 10 

A.  Well, it didn’t, but as far as with LaParis, 11 

you know, he’s never really -- we’ve never really 12 

discussed him taking the stand.   13 

Q.  Okay.  14 

A.  Right. 15 

Q.  All right. 16 

A.  I mean he -- he never indicated that he 17 

wanted to take the stand. 18 

Q.  I gotcha.   19 

A.  Yeah. 20 

Q.  But my question is, was his statement 21 

introduced in front of the jury by the government? 22 

A.  No. 23 

Q.  It was not? 24 

A.  It was not. 25 
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Q.  Okay.  All right, I want to --- 1 

A.  To the best of my recollection, I don’t 2 

think it was.   3 

Q.  All right.  I want to show you Applicant’s 4 

Exhibit Number 2.  Do you recognize that as Kendall 5 

Nix’s statement that came from the discovery, and 6 

the interview that was conducted with her by SLED? 7 

A.  That’s correct. 8 

Q.  All right.  I think a minute ago you -- you 9 

testified that -- well, and -- and you received Ms. 10 

Nix’s statement in discovery? 11 

A.  In discovery. 12 

Q.  Okay.  And I think you testified that you 13 

met Ms. Nix during the course of your 14 

representation. 15 

A.  At least once.  I thought it was more than 16 

once, but at least once. 17 

Q.  All right.  Did you interview Ms. Nix about 18 

her statement that’s Applicant’s Exhibit Number 2? 19 

A.  No, I didn’t. 20 

Q.  Okay.  Do you recall whether Ms. Nix was at 21 

the trial? 22 

A.  I -- she was -- from what I can remember at 23 

the trial, and Mr. Flowers did not point out any of 24 

these persons, I remember his mother being at the 25 
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trial every day.   1 

Q.  Okay.  Do you recognize his mother here 2 

today? 3 

A.  Yes. 4 

Q.  Okay.  Do you recall whether or not Ms. 5 

Nix’s name came up in -- on the witness list in the 6 

voir dire in front of the jury? 7 

A.  If it’s reflected in the transcript, because 8 

I -- I cannot recall.   9 

Q.  Okay. 10 

A.  If it reflected in the transcript, then of 11 

course. 12 

Q.  Okay.  I want to show you what’s been 13 

admitted as Applicant’s Exhibit Number 3 and ask if 14 

you could take a look at that? 15 

A.  (Reviews document.)  Okay. 16 

Q.  All right.  And do you recognize that as 17 

Kimberly Willams’ statement? 18 

A.  That’s correct. 19 

Q.  And, actually, if -- if you look at the top, 20 

it actually has Kimberly, it also has the name 21 

Harley Williams. 22 

A.  Correct. 23 

Q.  Okay.  And you received that in discovery? 24 

A.  That’s correct. 25 
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Q.  All right.  And did you interview Ms. 1 

Williams? 2 

A.  No, I didn’t. 3 

Q.  Do you know if Ms. Williams was at the 4 

trial? 5 

A.  She was not pointed out to me. 6 

Q.  Would you have recognized her on your own? 7 

A.  I mean the only -- only way I would have 8 

recognized Ms. Williams, if Mr. Flowers said, “This 9 

is Ms. Williams.”  The only person I recognized from 10 

-- because -- because I had dealings with his mother 11 

over the last seven years, would have been his 12 

mother. 13 

Q.  Would you have recognized Ms. Nix at the 14 

trial without her being pointed out? 15 

A.  Not -- I met her one time, so -- so she 16 

probably would have been -- have been needed to been 17 

pointed out. 18 

Q.  Okay.  Do you know whether or not Kimberly 19 

Williams, also referred to as Kimberly Harley 20 

Williams, if her name appeared on the witness list, 21 

and was called out during voir dire? 22 

A.  If it’s reflected in the transcript, again, 23 

then that’s -- yeah. 24 

Q.  But you don’t --- 25 
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A.  But I don’t -- but I don’t recall. 1 

Q.  Okay.  You have no independent recollection. 2 

A.  Right. 3 

Q.  All right.  I want to show you what’s been 4 

marked as Applicant’s Exhibit Number 4 and ask you 5 

to take a look at that. 6 

A.  (Reviews document.)  Okay. 7 

Q.  Do you recognize that to be the SLED 8 

memorandum of interview of Jaqwavian Williams? 9 

A.  That’s correct. 10 

Q.  All right.  Did you interview Jaqwavian 11 

Williams? 12 

A.  No, I didn’t. 13 

Q.  Do you know if Jaqwavian Williams was at 14 

LaParis’ trial? 15 

A.  Only if he had been pointed -- pointed out. 16 

Q.  Do you know whether or not Jaqwavian 17 

Williams’ name appeared on a witness list, and was 18 

announced in voir dire before picking a jury? 19 

A.  Now, I think because he had such a unique 20 

name, I’m not sure.  I think it might have been on 21 

the witness list, but I’m not sure.   22 

Q.  Okay.  But we can agree that you didn’t 23 

interview Ms. Nix? 24 

A.  Correct. 25 
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Q.  That you didn’t interview Kimberly Williams. 1 

A.  Correct. 2 

Q.  That you did not interview Jaqwavian 3 

Williams. 4 

A.  Correct. 5 

Q.  All right.  Do you have the transcript with 6 

you? 7 

A.  I -- I think the Attorney General. 8 

Q.  Okay.  Well, let me -- let me just ask you 9 

this, do you -- do you have any recollection about 10 

the opening statements, with regards to whether or 11 

not the trial judge instructed or commented to the 12 

jurors about the trial being the search for the 13 

truth? 14 

A.  Other than what’s in the transcript.  Again, 15 

I don’t have any -- again, it’s been, what, trial of 16 

five or six years ago. 17 

Q.  Okay. 18 

A.  But if it’s in the transcript, then it -- it 19 

occurred. 20 

Q.  All right.  And do you remember whether or 21 

not the Solicitor in either opening statements, or 22 

closing arguments, or both talked about the trial 23 

being a search for the truth? 24 

A.  I -- I think a number of solicitors use 25 
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that, so it wouldn’t be surprising if it’s used, but 1 

I cannot independently, you know, recall, but if 2 

it’s in the transcript, then that’s what it is. 3 

Q.  All right.  And do you recall whether or not 4 

in your opening statement, or your closing argument, 5 

or both, if you talked about the jurors having a 6 

role in seeking the truth? 7 

A.  Without my notes I can’t independently 8 

confirm, but if it’s in the transcript, it’s in the 9 

transcript. 10 

Q.  Okay.  Are you aware, do you know whether or 11 

not, that search for the truth, comments by a Judge, 12 

an argument, is objectionable or not? 13 

A.  Okay.  I did not -- if the transcript 14 

reflects that I did not object to it, I did not 15 

object to it. 16 

Q.  Okay.  Are you aware that that’s 17 

objectionable?  Are you? 18 

A.  It -- it depends.   It depends on the 19 

context. 20 

Q.  Okay.  Are you aware of the case of State v. 21 

Michael Beaty, B-E-A-T-Y.  Are you aware of that? 22 

A.  No, I’m not. 23 

Q.  You’re not aware of that case? 24 

A.  No. 25 
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Q.  Since you’re not aware of that case, let me 1 

ask you this, do you remember when the -- when 2 

LaParis’ trial was? 3 

A.  I think it was in January of 2018 something. 4 

Q.  Okay.  So since you’re not aware of the 5 

Beaty case, are you aware of the -- the first 6 

opinion in the Beaty case came out in December -- on 7 

December 29 of 2016? 8 

A.  Okay.  Wasn’t aware. 9 

Q.  You weren’t aware of that? 10 

A.  No. 11 

Q.  Do you recall having any discussion with the 12 

judge about the Beaty case? 13 

A.  No discussion with -- in this trial, right?  14 

Q.  Yes, sir. 15 

A.  No. 16 

Q.  Okay. 17 

A.  No discussion with that. 18 

Q.  All right.  To your understanding, what 19 

circumstances is it objectionable for the court to 20 

comment on the role of jurors in seeking the truth 21 

and seeking that justice is done between the 22 

parties? 23 

A.  It is, you know, it is used.  It is used by 24 

prosecutors.  It is used by defense attorneys -- 25 
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Q.  Okay. 1 

A.  -- in -- in closing, and -- and objecting 2 

during opening and closing statement is a 3 

discretionary call. 4 

Q.  I understand, but what I’m asking is, is --  5 

are you aware, and I’m talking about a judge at this 6 

point.  7 

A.  Right. 8 

Q.  I’m talking about a judge telling jurors 9 

that their role is to seek the truth, and ensure 10 

that justice is done between the parties.  Are you 11 

aware of when that would be objectionable? 12 

A.  I -- I’m not aware.  I would assume that 13 

would be on a case-by-case basis, but I’m not aware.   14 

Q.  Okay.  And what would make it a case-by-case 15 

basis? 16 

A.  Well, the search for the truth, I mean 17 

basically the judge made this statement before he 18 

gave the jury instructions.  I mean I don’t have the 19 

benefit of the transcript.   20 

Q.  Okay. 21 

A.  I mean when he --- 22 

Q.  Well, let’s -- he made a statement to that 23 

effect. 24 

A.  Okay.  When? 25 
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Q.  In his opening instructions, and --- 1 

A.  Okay. 2 

Q.  -- and I will tell you that that statement 3 

in his opening instruction is very similar, if not 4 

identical, to the statement that was involved in the 5 

Beaty case. 6 

A.  Okay. 7 

Q.  All right?  And are you aware of when it 8 

would be appropriate to object to that statement by 9 

the judge? 10 

A.  Okay.  I’m not. 11 

Q.  Okay.  All right.  All right.  Do you recall 12 

in the trial during closing arguments, the Solicitor 13 

arguing, “That it’s not my intent to prosecute an 14 

innocent man.  Not so, we do not prosecute the 15 

innocent, only the guilty?”  16 

A.  Okay.  If it’s --- 17 

Q.  Do you remember that statement? 18 

A.  If it’s in the transcript. 19 

Q.  Okay.  If it’s in the transcript, you 20 

wouldn’t dispute it, sir? 21 

A.  No, of course not. 22 

Q.  All right.  And if I tell you that there is 23 

no objection to that in the transcript, you wouldn’t 24 

dispute that either would you? 25 
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A.  No.  I would not. 1 

Q.  All right.  Do you think that that statement 2 

is objectionable? 3 

A.  Well, again, it -- again, you have to --4 

you’re -- you’re appearing before a jury, okay? 5 

Q.  Uh-huh. 6 

A.  You’re giving a closing -- a closing before 7 

a jury.  Okay, I think that we -- that we went -- 8 

that we had the last argument, because we didn’t put 9 

up any -- we didn’t put up any evidence as far as 10 

any exhibits or anything, so I had the right in this 11 

case, and as in a lot of my cases, I had the right 12 

to the last argument.  So, basically, it’s a -- it's 13 

a strategic call, because especially with the right 14 

to last argument, I can -- the jury gets to hear me 15 

last. 16 

Q.  All right.  All right.  And I’m not -- I’m 17 

not asking you about evidence at this point.  What 18 

I’m asking you about at this point is whether or not 19 

you’re aware of any case law regarding whether or 20 

not it would be objectionable for a prosecutor to 21 

state, “It is not my intent to prosecute the 22 

innocent.  Not so, we do not prosecute the innocent.  23 

Only the guilty.” 24 

A.  I was not aware, but being in the position 25 
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that I had the -- the last argument, I could -- I 1 

could clean up and cure in my closing statement if 2 

in fact, that was objectionable. 3 

Q.  Okay.  You don’t see that that is a -- as a 4 

statement by the prosecutor about the prosecution’s 5 

belief in -- in the guilt of Mr. Flowers? 6 

A.  Well, if the law said it -- it’s 7 

objectionable, it’s objectionable.  I did not object 8 

to it, but I had the right to last argument in this 9 

case. 10 

Q.  Okay.  All right.  Okay, I’m gonna read you 11 

what appears, well, on -- on page 555 of the 12 

transcript, the Solicitor starts talking about 13 

Brandon Lewis.  Brandon Lewis was one of the people 14 

who got shot --- 15 

A.  Right. 16 

Q.  -- and he survived. 17 

A.  Right. 18 

Q.  And he was the one who was in custody at the 19 

time of the trial.   20 

A.  That’s correct. 21 

Q.  He was actually in federal custody. 22 

A.  I think from Virginia. 23 

Q.  Okay.  And do you -- do you recall that Mr. 24 

Lewis had given inconsistent statements prior to 25 
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trial? 1 

A.  Yeah.  I think we cross-examined him on 2 

that. 3 

Q.  Okay.  And --- 4 

A.  And he was reluctant on the stand. 5 

Q.  And -- and he was reluctant on the stand. 6 

A.  Right. 7 

Q.  All right.  Do you recall whether Mr. Lewis 8 

ever testified one way or the other, “I’m reluctant, 9 

because I don’t want to be branded a snitch, and  10 

get killed in prison.” 11 

A.  I don’t know.  If it’s in the transcript, 12 

it’s in the transcript.  I don’t know whether that 13 

was something that I discussed with Mr. Flowers or 14 

whether he actually said it.  I cannot independently 15 

recall, but if it’s in the transcript, then the 16 

transcript is correct. 17 

Q.  Okay.  Well, I’m going to read you page 556, 18 

beginning at line two, and going through line 12.  19 

“Let’s talk about the inmate, the snitching, the 20 

code.  It’s a code.  It’s a code.  He is sitting in 21 

prison.  He’s got to go back.  He has to go back, 22 

and because he has -- had to go back, he can’t sit 23 

in here and identify a man, and then he would have 24 

to go back and tell the boys.  He has to go back to 25 
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the prison.  Surely they’re going to ask him what he 1 

did.  He had to, you know, man, I didn’t do anything 2 

man, I didn’t man.  That is what the inmate Brandon 3 

Lewis came in here and did.  That’s what he did,” 4 

and you didn’t object to that.   5 

A.  That’s correct. 6 

Q.  Do you see that as an argument by the 7 

Solicitor vouching for Brandon Lewis? 8 

A.  Well, I don’t have the -- I don’t have my 9 

closing to -- to be a comparison to, but I’m sure 10 

that I clean that up -- I clean it up on my closing.  11 

Q.  All right. 12 

A.  It’s obvious to the jury that -- that he was 13 

detained because I think he came in with prison 14 

garb. 15 

Q.  But -- but I’m asking whether or not you see 16 

this statement by the prosecutor as a way of 17 

vouching for Brandon Lewis because he’s afraid in 18 

prison? 19 

A.  Well, as -- as a judge instruct a jury that 20 

what is that -- what lawyer say on opening -- what a 21 

lawyer say on opening, and what a lawyer say on 22 

closing, it’s not -- it’s not evidence, it’s their 23 

version, it’s their version of what happened, their 24 

story, so --- 25 
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Q.  All right.  Are you aware of any case law 1 

where Solicitor makes an argument, and our Appellate 2 

Courts have found that to be an improper argument 3 

that should have been excluded?  Are you aware of 4 

any case law about it? 5 

A.  I -- I -- I -- I’m aware of those rulings.   6 

Q.  Okay. 7 

A.  The actual case name, no, I’m not aware of 8 

the case names, but I am aware of rulings. 9 

Q.  All right.  Give me an example of one of 10 

those rulings, please. 11 

A.  I mean -- I mean I am aware that that can 12 

happen.   13 

Q.  All right.  Can you give me an example of 14 

one of the times that the Supreme Court of South 15 

Carolina has ruled that a prosecutor’s closing 16 

argument was improper, and should not have been 17 

heard, or should not have been allowed? 18 

A.  Well, it has happened.   19 

Q.  All right. 20 

A.  Right.   21 

Q.  I’m -- I’m asking --- 22 

A.  Yeah. 23 

Q.  -- if you can give me one example? 24 

A.  No, I can’t. 25 
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Q.  Okay.  All right.  As you testified earlier 1 

about cross-examining Brandon Lewis, Jerrell Murray, 2 

and Tyquan Charlton, --- 3 

A.  Yeah.  4 

Q.  -- right? 5 

A.  I cross-examined them, right. 6 

Q.  Okay.  And as part of discovery you received 7 

the audio interview of Brandon Lewis, didn’t you? 8 

A.  That’s correct. 9 

Q.  And as part of the discovery you received 10 

the audio interview of Jerrell Murray? 11 

A.  Correct. 12 

Q.  And as part of discovery, you received the 13 

video-taped interview of Tyquan Charlton? 14 

A.  Correct. 15 

Q.  All right.  And were those interviews played 16 

for the jury? 17 

A.  No. 18 

Q.  Okay. 19 

A.  But -- but I felt that I effectively, and I 20 

think Mr. Flowers agreed -- agreed at the time, that 21 

we -- that we effectively cross-examined those 22 

witnesses on the stand. 23 

Q.  But yet you’re also aware that LaParis has 24 

indicated today that he thought those interviews 25 
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should be introduced so that the jurors could 1 

actually evaluate the interactions between those 2 

witnesses and law enforcement. 3 

A.  But we also discussed the fact because Mr. 4 

Flowers never seriously indicated to me as far as a 5 

part of strategy that he wanted to take the stand. 6 

Q.  Okay. 7 

A.  You know, introducing those, we would have  8 

-- and we -- and we -- and we talked about that 9 

right to last argument too.  10 

Q.  Okay. 11 

A.  Okay? 12 

Q.  All right. 13 

A.  And he -- he -- he never indicated to me 14 

during trial, when the witnesses was on stand, that 15 

he wanted those -- those CDs, or what have you, 16 

introduced into evidence.   17 

Q.  Is -- is -- LaParis Flowers, is he trained 18 

as a lawyer? 19 

A.  Huh? 20 

Q.  Is he trained as a lawyer? 21 

A.  No, he’s not. 22 

Q.  All right.  Is he trained in the rule of 23 

evidence? 24 

A.  No, he’s not. 25 

817



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

Q.  Okay.  And --- 1 

A.  But he -- but he participated in his legal 2 

strategy. 3 

Q.  All right.  Did he tell you not to play 4 

this? 5 

A.  He did not indicate that he wanted it 6 

played. 7 

Q.  Okay.  All right, in your closing argument, 8 

and you mentioned several times that you had the 9 

last argument --- 10 

A.  Right. 11 

Q.  -- and the record reflects that? 12 

A.  Right. 13 

Q.  In your closing argument, you were not able 14 

to argue that LaParis had an alibi, were you? 15 

A.  Correct. 16 

Q.  And the reason you were not able to argue 17 

that LaParis had an alibi, was because you didn’t 18 

present any evidence of an alibi defense. 19 

A.  That’s correct. 20 

Q.  And you weren’t able to argue the demeanors 21 

of Brandon Lewis, Jerrell Murray, Tyquan Charlton, 22 

and the law enforcement interviews -- interviewers,  23 

you were not able to argue about that in closing 24 

because the -- the -- the audios were not in -- in 25 
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evidence. 1 

A.  No, we argued the inconsistencies, and we -- 2 

and we -- and we -- we argued, based upon the cross, 3 

that their own witnesses, and -- and another thing 4 

about winning the strategy with the alibi, you    5 

know --- 6 

Q.  Uh-huh. 7 

A.  -- as far as putting other witnesses to 8 

state what Mr. Flowers supposedly had, and he not 9 

take the stand to say that where he was -- that he 10 

was not where this thing started, you know, that’s, 11 

you know, that’s a strategic decision before the 12 

jury, because Mr. Flowers never indicated that he 13 

wanted to take the stand to say I was not there. 14 

Q.  Okay. 15 

A.  And I know it’s -- it’s his Fifth Amendment 16 

right, but, again, to put other witnesses on the 17 

stand, and the defendant to not take the stand, and 18 

to say, “I was not here but there,” you know, that’s 19 

a strategic call. 20 

Q.  All right.  And are you trying to suggest, I 21 

-- and I want to make sure I understand. 22 

A.  Right. 23 

Q.  Are you trying to suggest that you cannot 24 

present an alibi defense if the accused doesn’t 25 
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testify? 1 

A.  No, I’m not suggesting, but it is --- 2 

Q.  Okay. 3 

A.  -- stronger -- it is stronger if the person 4 

-- if the person take the stand -- if this person 5 

say, “Well, he was with me.”  6 

Q.  Uh-huh. 7 

A.  And the other person say, “Well, he was with 8 

me.”  If that person doesn’t take the stand, you 9 

know, it could weaken an alibi defense.  10 

Q.  And --- 11 

A.  It could. 12 

Q.  And you made that decision without 13 

interviewing a single alibi witness, didn’t you? 14 

A.  Ms. -- I met Ms. Nix once. 15 

Q.  And you didn’t interview her about the 16 

alibi. 17 

A.  No.  And she didn’t mention about -- she -- 18 

she did not mention, say “Mr. Koger, you know he was 19 

with me.” 20 

Q.  All right.  Sir, do you know whether or not 21 

you have a duty to investigate? 22 

A.  Of course I have a duty to investigate. 23 

Q.  All right, and -- and -- and yet you never 24 

asked --- 25 
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A.  And I investigated this case. 1 

Q.  And yet you never asked Ms. Nix about her 2 

statement to law enforcement, did you? 3 

A.  No, I didn’t. 4 

Q.  Okay.  You don’t have the transcript in 5 

front of you, do you? 6 

A.  Not in front of me. 7 

Q.  All right.  I’m going to represent to you on 8 

page 587 of the record, beginning at line 15, Judge 9 

Buckner says, “I want to put on the record outside 10 

the presence of the jury there were two objections 11 

during the closing arguments of the defendant.  The 12 

first objection by the Solicitor was to the 13 

reference to a tape.  I overruled the objection 14 

because there was evidence that there was audio, and 15 

in one case, a videotape of one of the victims of 16 

the attempted murder.  The Solicitor further 17 

objected that counsel for the defendant should not 18 

be allowed to speculate on why the tape was not 19 

admitted into evidence or the contents of the tape.  20 

I sustained the objection as to the contents because 21 

that would be speculation, and I also sustained the 22 

objection as to why the Solicitor could not put the 23 

tape into evidence, because that would have also 24 

been speculation and conjecture.”  And that takes us 25 
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to line six on page 588.  Does that refresh your 1 

memory that you attempted to argue the contents of 2 

the tapes to the jurors?  3 

A.  If it’s in my closing then I did it.  I -- I 4 

don’t -- I don’t have a copy of the transcript.  If 5 

I’m provided a copy of my closing statement and my 6 

transcript, I can read through it, and I can tell 7 

you, but if it’s in the transcript, it’s in the 8 

transcript. 9 

Q.  All right.  You would have been able to 10 

argue about the contents of those audio and video 11 

statements had they been introduced, wouldn’t you? 12 

A.  Had they been introduced. 13 

Q.  Wouldn’t be speculation then, right? 14 

A.  It would not have been, but I think that, 15 

again, without the benefit of seeing my closing of 16 

what I argued, I mean, basically, if it’s in the 17 

transcript, it’s in the transcript. 18 

Q.  Okay.  And then on 588 picking up at line 19 

seven.  “Later on in Mr. Koger’s argument the 20 

Solicitor objected a second time.  This was to an 21 

argument concerning Russell Smart putting his hand 22 

in his pants; is that right, Solicitor?”  And the 23 

Solicitor states at line 12, “Oh, yes, Your Honor, 24 

what -- what he actually said, Your Honor, was that 25 
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Russell Smart may have put his hands in his pants 1 

and having a gun, and there was no testimony in.” 2 

And then the judge begins speaking in line 16, “And 3 

I sustained the objection because there was no 4 

testimony as to that, and I wanted there to be a 5 

record of it as to occurred in the bench 6 

conference.”  I think what he’s trying to say is 7 

what’s occurred in the bench conference.  And I 8 

think we talked earlier about the statements of Ms. 9 

Williams and her son Jaqwavian Williams --- 10 

A.  Right. 11 

Q.  -- and -- and they did touch in their 12 

testimony earlier about this situation with Russell 13 

Smart tugging on his pants, didn’t they? 14 

A.  Correct.   15 

Q.  And had Ms. Williams and Jaqwavian 16 

testified, you would have had their role in 17 

presenting LaParis’ alibi, right?   18 

A.  Well, according to the testimony, and I 19 

guess the testimony mirrored what they had in their 20 

statement.  They didn’t have --- 21 

Q.  Okay. 22 

A.  -- time.  I mean, basically, I think, you 23 

know I think they stated that -- that -- I think -- 24 

well, I’m not going to -- I heard testimony with Mr. 25 
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Williams that she, you know, they had left the --  1 

Mr. Flowers left the club, I think with Mr.      2 

Williams --- 3 

Q.  Okay. 4 

A.  -- left the club, and she didn’t know where 5 

he went at that point, and --- 6 

Q.  All right. 7 

A.  -- Mr. Williams went home with his mother, 8 

and he didn’t know where Mr. Flowers went from that 9 

point. 10 

Q.  All right.  And did -- did you hear him 11 

testify that -- that Mr. Flowers had left before 12 

this incident with Russell Smart? 13 

A.  Right.  Right. 14 

Q.  And, had they testified, this objection 15 

would not have been sustained, would it? 16 

A.  Okay. 17 

Q.  Do you agree with that? 18 

A.  I agree with that. 19 

Q.  All right.  Now, you’ve mentioned several 20 

times about your closing argument.  Do you have a 21 

copy of the transcript with you here? 22 

A.  I don’t have a copy, but I think that --- 23 

Q.  I’ll tell you what, your closing argument 24 

starts on page 572 of the transcript. 25 
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A.  Okay. 1 

Q.  And you can scroll through my iPad, if you 2 

want. 3 

A.  Okay. 4 

Q.  And what I would like for you to do is tell 5 

me what was so powerful about your closing argument 6 

that it was worth giving up an alibi defense.    7 

A.  Give me a couple minutes, sir. 8 

Q.  Sure.  Take your time. 9 

A.  (Reviews document.)  Okay.  I had a chance. 10 

Q.  All right.  And what was so powerful in your 11 

closing argument that it was worth not presenting an 12 

alibi defense.   13 

A.  I point out every -- every inconsistency 14 

that we -- that we brought out in trial.  I went 15 

back and pointed out every inconsistency to try to 16 

tie it -- to try to tie it up and say that the State 17 

has not met their burden of proof in this case 18 

beyond a reasonable doubt.  I dealt with 19 

identification, I dealt with not firing, not having 20 

-- not finding a firearm.  I think they did 21 

something that match up, what, 62 different types of 22 

guns.  I mean everything, and, again, I don’t have 23 

my notes, but, basically, that’s what I do, and I 24 

try to tie it up on closing. 25 
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Q.  Okay. 1 

A.  And -- and those things that -- that the 2 

State objected to it, the jury still heard it. 3 

Q.  Okay.  So the jury hearing you argue about 4 

evidence that was never introduced, that was more 5 

powerful than actually presenting that evidence; is 6 

that what you’re saying? 7 

A.  No, I’m saying that the combination of 8 

everything that we -- that -- that came out during 9 

the trial.   10 

Q.  Okay. 11 

A.  Everything. 12 

Q.  All right.  Not finding the gun, and the 13 

inconsistencies between the witnesses, those -- 14 

those are what you were relying on to justify giving 15 

up an alibi defense? 16 

A.  And also, too, I think that the car being 17 

unattended for 48 hours, and also, too, even though 18 

there was gun shot residue in the car, I think if 19 

I’m not mistaken, he was not a gunshot residue 20 

expert.  So we went in, you know, even Mr. Flowers 21 

stated on the stand --- 22 

Q.  Uh-huh. 23 

A.  -- but those things, right, I felt that that 24 

was -- that was, at least I thought it was enough 25 
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to, you know, to create reasonable doubt. 1 

Q.  All right, and now -- and then your 2 

testimony here today is -- is that justified giving 3 

up calling alibi witnesses and presenting an alibi 4 

defense? 5 

A.  Well, it -- it -- it seems like in the 6 

testimony, the one, the -- that the one alibi 7 

witness, because the -- because the other two 8 

cannot, you know, they -- they -- they left, you 9 

know, probably what Mr. Flowers would consider a 10 

primary alibi witness would have been Ms. Nix, if 11 

they, you know, had gone to, you know, North 12 

Augusta.  So I wouldn’t consider Ms. Kimberly and -- 13 

and Jaqwavian to be an alibi witness. 14 

Q.  Okay.  All right.  You mentioned the 15 

identification, and the -- the judge gave an 16 

instruction on eyewitness identification.  Did you 17 

ever -- do you ever consider requesting a 18 

supplemental instruction on that which would include 19 

the Neil vs. Biggers criteria for the jurors to 20 

consider? 21 

A.  Well, the transcript reflect that he gave -- 22 

that he just gave a standard instruction on that? 23 

Q.  He -- he gave an instruction that the jurors 24 

had to determine beyond a reasonable doubt. 25 
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A.  Okay. 1 

Q.  Well, hold on just a second.  Judge 2 

instructed, “Identification testimony, ladies and 3 

gentlemen of the jury, as an expression of a belief 4 

or an impression by which you, as the jury, must 5 

determine the accuracy of the identification of the 6 

Defendant.  You have to determine the believability 7 

and credibility of each identification witness in 8 

the same way as any other witness.  You must be 9 

satisfied as a jury beyond a reasonable doubt that 10 

the accuracy of the identification of the Defendant 11 

before you may find the Defendant guilty.  On the 12 

other hand, if after examining” --- 13 

THE COURT:  Well, slow down just a little bit. 14 

MR. THOMAS:  I’m sorry. 15 

THE COURT:  That’s all right. 16 

MR. THOMAS:  “On the other hand” --- 17 

THE COURT:  Hold on a second.  18 

MR. THOMAS:  Okay. 19 

THE COURT:  Are you standing up for a reason? 20 

MS. DIXON:  Yeah, I just wanted to see if he 21 

could tell us what page he’s reading from. 22 

MR. THOMAS:  I’m sorry, I’m -- I’m at 600, lines 23 

one through 15. 24 

THE COURT:  All right, that’s fine. 25 
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MS. DIXON:  Sir, thank you. 1 

THE COURT:  Just read a little slower because 2 

we’ve got a court reporter. 3 

MS. DIXON:  All right. 4 

BY MR. THOMAS: 5 

Q.  At line 12, “On the other hand, if after 6 

examining the testimony, you have a reasonable doubt 7 

as to the accuracy of the identification, you must 8 

find the Defendant not guilty.”  Did you ever 9 

consider having the judge charge the Neil vs. 10 

Biggers factors? 11 

A.  If -- obviously, I didn’t, if -- if that was 12 

the one.  You know, I didn’t request an additional 13 

or another identification instruction. 14 

Q.  Okay. 15 

MR. THOMAS:  I beg the court’s indulgence for a 16 

moment. 17 

THE COURT:  Yes, sir. 18 

BY MR. THOMAS: 19 

Q.  Do you recall, in the trial, whether or not 20 

there was any discussion about the inference of 21 

malice may arise from the use of a deadly weapon? 22 

A.  There was a discussion. 23 

Q.  Okay.  Do you remember the nature of that 24 

discussion? 25 
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A.  I don’t remember the nature.  Is it 1 

reflected in the transcript? 2 

Q.  Well, and -- and I’m -- there -- there -- 3 

there is some discussion in the transcript. 4 

A.  Uh-huh. 5 

Q.  I want to ask you a couple of questions.  6 

Are you familiar with the State v. Belcher case 7 

regarding the inference of malice? 8 

A.  I have -- I am, I’ve heard it. 9 

Q.  You’ve heard it? 10 

A.  Yeah.  11 

Q.  All right. 12 

A.  I’ve heard about it. 13 

Q.  And are you familiar with State v. Burdette 14 

regarding the inference of malice? 15 

A.  I think one is a -- is a more recent case, 16 

right? 17 

Q.  That’s Burdette. 18 

A.  Right. 19 

Q.  Okay.  If the judge -- well, if -- if the 20 

judge charged -- let me just go to page 607.  21 

Actually, starting on page 606, at line eight, the 22 

Judge instructs malice may be inferred from conduct 23 

showing a total disregard for human life.  Inferred 24 

malice may also arise when the deed is done with a 25 
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deadly weapon.  A deadly weapon is an article, 1 

instrument, or substance, which is likely to cause 2 

death and great bodily harm.  Whether an instrument 3 

has been used in the death depends on the facts and 4 

circumstances of each case based on the evidence 5 

introduced during the trial of the case.  The law 6 

says that if one intentionally kills another with a 7 

deadly weapon, the implication of malice may arise.  8 

If the facts are proven beyond a reasonable doubt by 9 

the State sufficient to raise an inference of malice 10 

to your satisfaction, this inference would simply be 11 

an evidentiary fact taken into consideration by you, 12 

the jury, along with other evidence in the case.  13 

Then the Judge says on page 7, lines one through 14 

four, “and you may give it such weight as you 15 

determine it should receive and it can be rebutted.  16 

Now the evidence of this case based on your view of 17 

the evidence.”  Did you consider the fact that this 18 

-- that LaParis would have to rebut an inference to 19 

be burden shifting? 20 

A.  I didn’t consider that. 21 

Q.  Do you think it could be? 22 

A.  It could be. 23 

MR. THOMAS:  That’s all I have at this time, 24 

Your Honor.  Thank you. 25 
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THE COURT:  Any redirect? 1 

MS. DIXON:  Nothing further from the State for 2 

this witness.  We do have an additional witness 3 

appearing by WebEx, and he’s on standby. 4 

THE COURT:  Okay.  Thank you, sir. 5 

WITNESS:  Okay, thank you.  6 

THE COURT:  All right.  Whatever you need to do, 7 

or --- 8 

MS. DIXON:  Do you mind, Your Honor, if I take a 9 

quick just five-minute break? 10 

THE COURT:  Let’s take a break. 11 

MS. DIXON:  Thank you, and I will let them know. 12 

THE COURT:  So why don’t you try to set that up, 13 

and we’ll take a break and come back in here, okay? 14 

MS. DIXON:  Oh, Your Honor, was your -- I 15 

brought my laptop for --- 16 

THE COURT:  Well, he just opened it, so however 17 

y’all want to do it. 18 

MS. DIXON:  Okay. 19 

(RECESS) 20 

THE COURT:  Attorney General, you can call your 21 

next witness. 22 

MS. DIXON:  May it please the Court, the State 23 

calls Taylor Gilliam. 24 

THE COURT:  All right. 25 
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MS. DIXON:  And for the record he’s appearing 1 

via WebEx. 2 

THE COURT:  All right.  You want to go ahead and 3 

swear him in? 4 

* * * * * 5 

Taylor Gilliam, 6 

having been duly sworn, 7 

testifies as follows: 8 

* * * * * 9 

THE COURT:  All right, can you hear me, sir? 10 

MR. GILLIAM:  Yes, Your Honor, I can hear you. 11 

THE COURT:  All right.  Great, thank you.  Your 12 

witness. 13 

DIRECT EXAMINATION 14 

BY MS. DIXON: 15 

Q.  Yes, sir.  Mr. Gilliam, how are you today? 16 

A.  Doing great, how are you? 17 

Q.  I’m doing well, thank you.  Just real 18 

quickly, how long have you been an appellate 19 

defender? 20 

A.  I started in June of 2016, so almost seven 21 

years. 22 

Q.  And during that time have you exclusively 23 

done criminal appeals? 24 

A.  To include PCR appeals, but, yes. 25 
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Q.  Okay.  And what do you recall about Mr. 1 

Flowers’ case?   2 

A.  In preparing for today’s hearing, I reviewed 3 

the Anders brief on file, as well as the court 4 

records, we call it C-TRAC, the South Carolina 5 

appellate case management system, and I reviewed 6 

that to sort of see the procedural history of how my 7 

representation of him on direct appeal began and 8 

concluded. 9 

Q.  And can you tell the Court, briefly, what is 10 

an Anders brief? 11 

A.  Certainly.  An Anders brief comes from the 12 

name of a case, if I’m not mistaken, Anders v. 13 

California, that allows an appointed counsel to 14 

raise an issue during a direct appeal that an 15 

attorney believes does not have merit, but due to 16 

the individual appellant’s right to counsel on 17 

appeal, a brief has to be submitted on their behalf.  18 

So, ordinarily, an Anders brief contains one issue.  19 

I have seen an Anders brief that contains two.  20 

Typically, there is one, and what happens following 21 

an Anders brief is that the Court of Appeals writes 22 

the appellate a letter and advises them of their 23 

right to file a pro se response within about 45 24 

days.  They can take extensions, and following that 25 
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time a review is conducted internally with the Court 1 

of the entire record.  It’s important to know that I 2 

believe in concert with the Anders brief, the entire 3 

trial transcript is sent over as the record on 4 

appeal, so that the Court of Appeals can conduct its 5 

own review of the record in order to determine if 6 

there are any issues on appeal that the appellate 7 

defender or the appellate attorney may have missed.  8 

And if that occurs, we call it globally bucking, B-9 

U-C-K-I-N-G, but what will happen is, if the Court 10 

of Appeals sees issues that the attorney should have 11 

raised, it could be more than one, then the Court of 12 

Appeals will issue an order directing the attorney 13 

to brief that issue or those issues. 14 

Q.  Gotcha.  And do you submit an affidavit 15 

along with this brief? 16 

A.  Yes.  I forgot that, but yes.  I submit an 17 

affidavit attesting to my belief that there are no 18 

issues of arguable merit, and I ask the Court of 19 

Appeals to be relieved following their review of the 20 

record. 21 

Q.  And do you recall from your representation 22 

if there were any issues that Mr. Flowers spoke to 23 

you about or wanted you to raise? 24 

A.  Yes.  A review of my files including 25 
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telephone log and written correspondence for Mr. 1 

Flowers, indicates that he wanted me to raise the 2 

issue of the jury charge, that I suspect has been a 3 

topic of conversation at this hearing already; but 4 

essentially, that the inferred malice charge can no 5 

longer be given following the issuance of our State 6 

Supreme Court’s opinion, State v. Burdette, B-U-R-D-7 

E-T-T-E, written by Justice James in 2019.  The 8 

timing of my Anders brief was that it was filed on 9 

February 1st of 2019.  State v. Burdette came out on 10 

July 31st, 2019, and then rehearing was denied, 11 

meaning that the opinion was final on September 12 

27th, 2019.  So due to a paragraph near the end of 13 

that opinion, and the citation for Burdette is 427 14 

S.C. 490, and near the conclusion of the opinion it 15 

was 50.  Our ruling today is effective in this case 16 

and in those cases, which are pending on direct 17 

review or are not yet filed, so long as the issue is 18 

preserved.  And so Mr. Flowers called me, he had a 19 

family member call me, and he wrote me and asked for 20 

me to raise the issue of the inferred malice jury 21 

charge in his case. 22 

Q.  And in your opinion was that issue 23 

preserved? 24 

A.  That issue was unpreserved in my opinion 25 
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based on a couple of citations to the trial 1 

transcript.  Beginning with page 546 of the 2 

transcript, where the Trial Judge referenced a 3 

charge conference, and indicated specifically that 4 

there was an objection for an issue raised by trial 5 

counsel as to presumption or burden shifting.  There 6 

is not a whole lot of context there.  That was on 7 

lines 13 to 20.  I can read that, if you’d like, or 8 

I can move onto the next page citation.   9 

Q.  You can move onto the next. 10 

A.  Okay.  Following that on page 589 of the 11 

trial transcript, beginning on line one, the Judge 12 

indicates what -- I don’t know if we have a male or 13 

a female judge, I don’t want know, let’s see, Judge 14 

Buckner.  What he indicated what he was going to 15 

charge on page 589, and then, finally, the malice 16 

charge given on page 606, lines eight to 11, and 17 

then importantly on page 620 the Judge asks, as all 18 

judges do following the charge, the instructions to 19 

the jury, “Any exceptions or additions to the 20 

Court’s charges from the State?”  The State says, 21 

“None,” “And then from the Defendant?” And the 22 

defense counsel says, “No objection or additions to 23 

the charge.”  So that led me to believe that this 24 

issue was not raised and ruled upon by the Trial 25 

837



LAPARIS FLOWERS V. STATE OF SOUTH CAROLINA - 2020-CP-03-00257 

 

 

 

 

 

 

Judge, such that I could raise in good faith in a 1 

brief at the South Carolina Court of Appeals. 2 

Q.  And did you discuss with Mr. Flowers filing 3 

an amended brief or whether that was something you 4 

could pursue? 5 

A.  He asked me to withdraw the brief at one 6 

point.  That was the primary topic of discussion.  7 

My response to him on that telephone call on 8 

February 10th of 2020 was that if the Court of 9 

Appeals thought that this issue was preserved, they 10 

would direct me to brief it.  I repeatedly informed 11 

him that it was not preserved.  The call did not end 12 

well.  He was unhappy with me.  There were a couple 13 

of follow-up telephone calls, and I sent him a 14 

letter indicating that I was not going to withdraw 15 

my Anders brief or file an amended brief.  And I do 16 

think that it is important to recognize that Mr. 17 

Flowers did successfully get this issue before the 18 

Court of Appeals on his own through the Anders 19 

procedure.  Looking at C-TRAC, the Appellate Court 20 

filings, he filed a motion on November 12th, 2019, 21 

to amend his pro se response, and the Court granted 22 

that motion, the Court of Appeals did later on in 23 

November 2019.  So the Court of Appeals was 24 

undoubtably aware of the Burdette issue.  Had it 25 
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been preserved, I imagine they would have directed 1 

me to brief it.  That’s perhaps speculation on my 2 

part, but the Court of Appeals affirmed his 3 

convictions and never did ask me to brief the malice 4 

jury instruction issue. 5 

Q.  So you were never asked to brief anything in 6 

this case? 7 

A.  Not by the Court of Appeals, no. 8 

Q.  And then just to clarify for the record, did 9 

Burdette come out before Mr. Flowers’ trial or after 10 

his trial? 11 

A.  It came out after his trial while his direct 12 

appeal was pending before the South Carolina Court 13 

of Appeals. 14 

Q.  Okay.  And then going to that last 15 

paragraph, I believe you were reading from it 16 

earlier about what that opinion applies to.  Does 17 

the Court go onto mention anything about PCR? 18 

A.  Yes.  The Court cites Griffith v. Kentucky, 19 

G-R-I-F-F-I-T-H, a United States Supreme Court 20 

opinion, for the proposition that a new rule is to 21 

be applied retroactively pending on direct review or 22 

not yet final.  The very next sentence following 23 

that parenthetical, Justice James Wright’s quote 24 

“However, today’s ruling will not apply to 25 
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convictions challenged on post-conviction relief.”   1 

A.  All right.  Thank you, Mr. Gilliam.   2 

MS. DIXON:  I have nothing further from the 3 

State. 4 

THE COURT:  Cross-examine? 5 

 CROSS-EXAMIANTION 6 

BY MR. THOMAS 7 

Q.  Yes, sir.  Can you hear me all right? 8 

A.  I can, yes. 9 

Q.  All right.  I want to go back to page 546 of 10 

the transcript, and I think -- were you referring to 11 

lines 13 through 20? 12 

A.  Yes.  Yes, sir. 13 

Q.  All right.  Do you understand what that 14 

discussion is all about on page 546? 15 

A.  To the extent that it references a charge 16 

conference that’s not on the record, not entirely, 17 

and to the extent that the Judge’s reading of the 18 

Judge’s remarks suggests that he believes the 19 

inference of malice is a wrongful presumption, yes, 20 

that -- that doesn’t square with the charge as 21 

given, but again there was no subsequent objection 22 

or motion by trial counsel. 23 

Q.  Okay.  And well that’s what I want to talk 24 

about, because we’re talking about Burdette a lot 25 
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today, of course, Burdette was based on Belcher, 1 

correct? 2 

A.  Yes, that’s right. 3 

Q.  And Belcher was decided before Mr. Flowers’ 4 

trial. 5 

A.  That’s correct, yes, sir. 6 

Q.  And I think you already testified that 7 

Burdette was decided after you filed your Anders 8 

brief, but before Mr. Flowers’ appeal concluded. 9 

A.  Yes, that’s correct, Belcher came out in 10 

2009. 11 

Q.  Okay.  And ordinarily, if a conference takes 12 

place, a charge conference or any other conference 13 

takes place off the record, anything that’s 14 

discussed in that has to be put on the record, or 15 

you don’t get the benefit of it as the appellate 16 

lawyer; is that fair to say? 17 

A.  Yes, sir.  Of course, some additional 18 

context that you didn’t ask for, as an appellate 19 

lawyer, like when counsel submits as a Court’s 20 

exhibit, his or her proposed instruction to the 21 

jury. 22 

Q.  All right.  And it’s -- it’s not clear 23 

whether there was a proposed instruction submitted, 24 

and I’m still talking about, you know, page 546, 25 
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lines 13 to 20; is that right? 1 

A.  Yes, sir. 2 

Q.  But the Judge does say that both parties 3 

agree that should be added, right? 4 

A.  Yes, sir. 5 

Q.  And the sentence before that says, “I’ve 6 

been over that addition to the charge, which 7 

involves the fact that the inference of malice is a 8 

wrongful presumption.”  Do you understand what that 9 

statement means without any more explanation? 10 

A.  I’m going to say no with some speculation.  11 

You could infer, I hate to use the word infer here, 12 

but you could infer that the Judge is referencing 13 

Stanko from 2013 or Belcher.  It’s not abundantly 14 

clear from that one sentence, I hate to say. 15 

Q.  Okay.  All right.  And I want to go back to 16 

5 -- let’s go to 588, all right --- 17 

A.  Uh-huh. 18 

Q.  -- and I'm looking at line 20.  Do you see 19 

where it says, “I've been over with counsel the 20 

additional charge that I told you about this 21 

morning, and the reason for it being that the burden 22 

shifting presumption argument or conclusive 23 

presumption argument allegedly depriving the 24 

defendant of his due process of law.”  Do you see 25 
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that? 1 

A.  Yes, sir. 2 

Q.  And then on the next page, he says, “And, 3 

therefore, I tend to explain to the jury that it is 4 

not a conclusive presumption and part of my charge 5 

on murder.  When I get to that point the malice can 6 

be inferred from the use of a deadly weapon;” is 7 

that right? 8 

A.  Yes, sir. 9 

Q.  All right.  So is it fair to say at this 10 

point, the Judge and counsel aren’t really talking 11 

about Belcher? 12 

A.  That they are, or are not? 13 

Q.  Are not. 14 

A.  There is no reference explicitly to the case 15 

law, and it’s hard to tell --- 16 

Q.  Uh-huh. 17 

A.  -- what exactly it is that they are 18 

referencing, yes, sir. 19 

Q.  But they are talking about a burden shifting 20 

presumption argument? 21 

A.  That’s correct, yes, sir. 22 

Q.  Okay.  And I think the -- let’s see, the 23 

jury instruction is on 606, I believe. 24 

A.  That’s what mine looks like as well, yes, 25 
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sir. 1 

Q.  All right.  And so -- so what I’m -- what 2 

I’m looking at in 606, beginning at line eight, 3 

going over to 607, ending at line four is whether 4 

the Judge in charge said, “Inferred malice may arise 5 

when the deed is done with a deadly weapon.”  And 6 

that -- what I’m quoting there is on lines nine 7 

through 11, and then at 12 to 17 the Judge explains 8 

what a deadly weapon is, and then when you get to 9 

line 18, the Judge says, “That if one intentionally 10 

kills another with a deadly weapon, the implication 11 

of malice may arise.”  And then he explains that 12 

that’s simply an evidentiary fact, and then on 607 13 

he says, “And you may give it such weight as you 14 

determine it should receive, and it can be 15 

rebutted.”  I take that to mean that the inference 16 

of malice can be rebutted. 17 

THE COURT:  Yes, ma’am.  Is there an objection? 18 

MS. DIXON:  Uh, no.  19 

THE COURT:  All right, go ahead. 20 

BY MR. THOMAS: 21 

Q.  Do you interpret it that way? 22 

A.  Yes, sir.  The Judge doesn’t reference any 23 

sort of presumption, but it does outright suggest 24 

that the inference can be rebutted, that’s correct. 25 
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Q.  Does -- is that -- do you consider that 1 

instruction to be burden shifting? 2 

A.  I do think it is improper in light of 3 

Burdette, and particularly the section of Burdette 4 

regarding the continuing validity of the inferred 5 

malice instruction in South Carolina.   6 

Q.  Okay. 7 

A.  I do think it’s a charge on the facts, and 8 

if that instruction were to be given in a criminal 9 

trial today raised on appeal, it would likely be 10 

reversible error.  As to whether it is burden 11 

shifting, if you’ll give me a second to re-read it, 12 

I think I can provide an answer.   13 

Q.  Okay. 14 

A.  Yes, sir.  I do think that is burden 15 

shifting, particularly in light of the language that 16 

it’s rebutted, because the problem arises if a 17 

defendant is not testifying how is he or she 18 

supposed to rebut that presumption other than cross- 19 

examination, so, yes, sir, I -- I would opine that 20 

that is burden shifting. 21 

Q.  All right, and -- and just so I want to make 22 

sure we’re on the same page, I -- I think we would 23 

agree that post-Burdette, the Judge is not going to 24 

talk about an inference of malice from the use of a 25 
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deadly weapon at all, correct? 1 

A.  Yes, sir. 2 

Q.  All right, but separate from that is an 3 

issue of whether or not the defense has to rebut an 4 

inference; is that right? 5 

A.  Just in general outside the context of a 6 

malice instruction, perhaps, yes, sir. 7 

Q.  Okay.  And of course going back to In Re: 8 

Winship and other cases, I mean it’s been very clear 9 

that the State has the burden of proving every 10 

element, correct? 11 

A.  I agree with that proposition, without 12 

knowing the details of that case, yes, sir. 13 

Q.  Okay.  And, of course, in the -- in the 14 

charge conference, such that it was placed on the 15 

record at 588 and 589, there is some discussion 16 

about a burden shifting instruction and the fact 17 

that that would not be proper, wasn’t there? 18 

A.  Yes, sir.  That was referenced by the Trial 19 

Judge. 20 

Q.  Okay.  Do you think that that discussion by 21 

the Trial Judge was sufficient to preserve the 22 

burden shifting aspect of that instruction for 23 

appellate review? 24 

A.  No, sir, particularly based on the question 25 
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following the instruction to the jury on page 620 1 

regarding any exceptions or additions based on my 2 

understanding of rules of preservation that the 3 

burden fell on counsel to, at that point and time, 4 

say, “Your Honor, we object, or subject to our prior 5 

objection, as discussed in chambers,” if that was in 6 

fact the objection.  That’s a long way of saying, 7 

no, I do not believe it was adequately preserved. 8 

Q.  All right.  So in order to have briefed the 9 

burden shifting aspect of that instruction, what 10 

would you have needed in the record that is not 11 

there? 12 

A.  An objection on page 620 following -- a 13 

contemporaneous objection, following the Judge’s 14 

instructions to the jury where he asks, “Any 15 

exceptions or additions by the State, and then by 16 

the defense,” it would have fallen to counsel to, at 17 

that point in time, say, “Your Honor, we object, 18 

based on the in-chambers discussion, or based on 19 

Belcher, or Stanko, in order to give the Trial Judge 20 

an opportunity to fix what then an appellate 21 

attorney would argue was a mistake.  He or she has 22 

to be given that opportunity in order for me or 23 

another attorney to argue to the Court of Appeals, 24 

that he or she erred in giving that instruction; 25 
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because had the counsel objected, then there could 1 

have been a subsequent charge, or a way to somehow 2 

remedy the instruction that the Judge gave. 3 

Q.  All right.  Setting aside Belcher and Stanko 4 

for a moment, would an objection that said, “You 5 

know, Your Honor, we object to having to rebut an 6 

inference of malice as burden shifting,” would that 7 

have been sufficient for you to raise that issue on 8 

appeal? 9 

A.  Possibly. 10 

Q.  Okay.  And, of course, the more specificity 11 

that was made with that objection, the better it 12 

would be for you and the appellate record? 13 

A.  That’s correct, yes, sir.  There are no 14 

magic words, we know that, but the more specificity, 15 

the better. 16 

Q.  All right.  And if there had been an 17 

objection that rebutting the inference of malice was 18 

something that LaParis had to do, if there had been 19 

a sufficient objection, would you have raised that 20 

issue on appeal? 21 

A.  Yes, sir, I would loved to have raised that 22 

issue on appeal. 23 

MR. THOMAS:  Thank you, sir, that’s all I have. 24 

THE COURT:  Anything else? 25 
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MS. DIXON:  Just a few -- I’m sorry, Your Honor. 1 

THE COURT:  Go ahead. 2 

 REDIRECT-EXAMINATION 3 

BY MS. DIXON:   4 

Q.  Just a few things, I want to make sure we’re 5 

not comparing apples to oranges here.  Will you -- 6 

do you have a copy of the transcript? 7 

A.  I’m looking at it electronically, yes. 8 

Q.  Can you look at pages 439 and 4 -- I’m 9 

sorry, 539 and 540? 10 

A.  I’ve got to pull it up.  Yes, I’ve got it. 11 

Q.  And do you see the Court referencing a case 12 

that just came out called State v. King -- well, it 13 

just came out at the time of this trial, called 14 

State v. King, and according to the Court that came 15 

out October 25th, 2017? 16 

A.  Yes.  The citation to King is 422 S.C. 47, 17 

and I see the reference at the bottom of page 539 of 18 

the transcript. 19 

Q.  Are you familiar with State v. King? 20 

A.  I am not familiar enough to discuss it in 21 

any great detail, but I do have the opinion pulled 22 

up. 23 

Q.  Gotcha.  Can you just tell briefly does that 24 

case address the issue of whether malice can be 25 
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inferred from the use of a deadly weapon? 1 

A.  That sounds an awful lot like specificity. 2 

Q.  Would you agree that State v. King is the 3 

case, where the Court discusses whether malice can 4 

be applied in attempted murder under the 2010 5 

criminal statute? 6 

A.  When reviewing it before beginning my 7 

testimony, I did see that there was discussion of 8 

the 2010 Omnibus Act, and I will accept your 9 

representation as to what the case holds. 10 

Q.  And then in terms of State v. Burdette, 11 

again, just to clarify, that came out after 12 

applicant’s trial? 13 

A.  Yes. 14 

Q.  And that opinion expressively says it does 15 

not apply to PCR? 16 

A.  Yes.  I -- I do believe that that sentence 17 

would apply more squarely to an applicant who would 18 

raise the issue in a post-conviction relief 19 

application.  Years after Burdette, Mr. Flowers was 20 

in a unique position, where his case was pending on 21 

direct while, during, at, I don’t know which 22 

preposition is right, at the time that Burdette came 23 

out.  So I don’t know if a review of Griffith v. 24 

Kentucky, the United States Supreme Court opinion, 25 
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would be insightful.  I acknowledge the sentence 1 

about how the Burdette proposition will not apply in 2 

post-conviction relief, but Mr. Flowers’ case was a 3 

little different in that it was pending on direct at 4 

the time that the opinion came out.  However, the 5 

malice issue was unpreserved, in my opinion. 6 

Q.  Okay.   7 

MS. DIXON:  Nothing further from the State. 8 

THE COURT:  Anything else? 9 

MR. THOMAS:  No, sir. 10 

THE COURT:  All right.  Thank you, sir. 11 

WITNESS:  Thank you for letting me testify 12 

remotely, Your Honor. 13 

THE COURT:  Yes, sir.  All right. 14 

MS. DIXON:  Your Honor, we don’t have any other 15 

witnesses.  I do have argument.  I think we’ve got a 16 

lot of legal issues that might need to be kind of 17 

ferreted out. 18 

MR. THOMAS:  Before we do that, I -- I want to 19 

just take up one thing just for housekeeping.  The  20 

-- there was some discussion about the Michael 21 

Beatty case, State v. Beatty --- 22 

THE COURT:  Right. 23 

MR. THOMAS: -- and that was -- I’m trying to 24 

find the case number, that was appellate case number 25 
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2015-00718.  There is a, I guess, a little wrinkle 1 

in the sense that this is a case where a rehearing 2 

was granted, and so there was an opinion that was 3 

issued on December 29th of 2016 that the bar would 4 

have been noticed on, and that was the law in South 5 

Carolina at the time, and of course Beaty addressed 6 

both the closing arguments and the truth seeking. 7 

THE COURT:  Right. 8 

MR. THOMAS:  Rehearing was granted and the 9 

opinion was reissued on or about April 25th of 2018, 10 

which would have been after Mr. LaParis’ trial.  The 11 

-- materially though, the part about the search for 12 

the truth didn’t change between the first opinion 13 

and the second opinion.  There was some tweaking on 14 

the argument issue, and I just wanted to make 15 

certain that the record reflects that when I was 16 

asking questions about Beaty, and it was the opinion 17 

that was in place at the time of the trial and not 18 

the final opinion, and I have copies from C- 19 

TRAC and copies of the opinion that you can look at.  20 

I mean I don’t know that --- 21 

THE COURT:  That’s fine. 22 

MR. THOMAS: -- we need to put the paper in the 23 

record as long as we reference the Supreme Court’s 24 

website. 25 
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THE COURT:  Yes, sir. 1 

MR. THOMAS:  And with regards to argument, it 2 

would be my preference that we could submit post- 3 

hearing briefs if that would be -- assist the court. 4 

THE COURT:  I’d rather go ahead and just hear 5 

your argument. 6 

MR. THOMAS:  Okay. 7 

THE COURT:  I prefer to do that. 8 

MR. THOMAS:  Okay. 9 

THE COURT:  Unless you can get -- well, I’d 10 

rather just go ahead and hear the argument. 11 

MR. THOMAS:  Okay. 12 

MS. DIXON:  I’m prepared, Your Honor, if you’d 13 

like for me to go.  I don’t know what order you 14 

want. 15 

MR. THOMAS:  Well I can -- I can -- I can go 16 

now. 17 

MS. DIXON:  Okay. 18 

THE COURT:  Okay. 19 

MR. THOMAS:  I just want to pull up and have my 20 

application in front of me.  21 

ARGUMENTS BY MR. THOMAS 22 

 I think, you know, one of the big issues, and 23 

I'm looking at paragraph 11(a)(2) of the PCR 24 

application is regarding interviewing and presenting 25 
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the testimony of alibi witnesses.  You have as 1 

exhibits one through four the interviews, three are 2 

witness statements, and one is A memorandum of 3 

interview, clearly showing the fact that LaParis had 4 

an alibi was something that came up as part of the 5 

investigation of law enforcement.  The testimony is, 6 

is that LaParis was aware not only of his statement, 7 

but these other statements from the discovery.  Mr. 8 

Koger testified that he did receive those in 9 

discovery.  I think when you look at the guidelines, 10 

and I think in Strickland v. Washington, and also in 11 

Padilla v. Kentucky, they cite to APA Criminal 12 

Justice Guidelines, as well as the National Legal 13 

Association guidelines for indigent defense, or 14 

appointed counsel.  Consistently, the guidelines 15 

talk about the duty of a lawyer to conduct an 16 

investigation into possible defenses.  I think it is 17 

undisputed on this record Mr. Koger did not 18 

interview Ms. Nix, even though that he had contact 19 

with her and had her statement.  It’s undisputed 20 

that he did not interview Ms. Williams, and it’s 21 

undisputed that he did not interview Jaqwavian 22 

Williams.  The three of them together, I think, 23 

present sort of the sequence of events from the 24 

evenings with regard to LaParis' alibi, and those 25 
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could be presented regardless as to whether or not  1 

LaParis testified or not.  And so we think that 2 

certainly this is not something that has been 3 

conjured up over the years, this was something that 4 

was readily available to trial counsel at the time, 5 

and the ineffectiveness is not conducting the 6 

investigation.  That’s a -- the first part of 7 

deficient performance, and, therefore, it was also 8 

deficient for not presenting this.  When you look at 9 

the record, you know, the jury was not out for very 10 

long based on the -- the times in the record.  They 11 

were not out for very long, and that was because 12 

they didn’t have anything to consider in the way of 13 

a defense that they would have been able to have had 14 

this alibi defense been presented.  Also -- and this 15 

is just sort of a little side note, but some of the 16 

objections that were sustained made by the Solicitor 17 

that were sustained would not have been sustained, 18 

I’m talking about the closing argument on behalf of 19 

Mr. Flowers, had these witnesses testified, 20 

particularly, Mr. Williams and Ms. Williams, had 21 

they testified and been able to present the sequence 22 

of events as they remember them from that night.  23 

And certainly the prejudice is, is that had this 24 

alibi been presented, you know, there is a 25 
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probability that the result of the case would have 1 

been differently.  There was some suggestion in some 2 

of the questioning about well maybe there was 3 

something in the file, phone records or something 4 

like that.  You didn’t hear any testimony from trial 5 

counsel or any witness of the State that there was 6 

any evidence that would have conclusively refuted 7 

this alibi.  You know, and they had -- if -- if they 8 

had it, they had the opportunity to present it, and 9 

there’s no evidence of that.  Paragraph 11(a)(3), 10 

simply there, you know, I do believe trial counsel 11 

should have asked for the -- the jurors to be 12 

instructed on the Neil v. Biggers factors, because 13 

this shooting incident happened in a very quick 14 

period of time, even though they knew LaParis -- 15 

there’s a question as to whether or not they had an 16 

opportunity to identify him.  The 11(a)(4) is 17 

failing to object the inference of malice, uses of a 18 

deadly weapon.  I -- I -- I get the issue as far as 19 

the timing of Belcher before the trial and Burdette 20 

after the trial, but what we also were focusing on 21 

in paragraph 11(a)(4) is everybody recognized that 22 

there was a wrongful presumption, but rather than 23 

either deleting the inference or handling it in some 24 

other way, the jury, the Judge said he was going to 25 
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explain that it was not a conclusive presumption, 1 

and that when instructing that malice can be 2 

referred from a deadly weapon, and, of course, he 3 

did not use the language presumption.  He used the 4 

language inference, but he clearly told the jurors 5 

that that was something that could be rebutted, and 6 

that was burden shifting.  We raise this as an issue 7 

of failure to object and also an issue for not 8 

briefing it.  You know, if you find that it’s a 9 

burden shifting instruction, then either trial 10 

counsel and the colloquy with the Judge and the 11 

discussions, and on the record preserved it for an 12 

appeal, or it didn’t.  If it didn’t preserve it for 13 

an appeal, then there should have been a specific 14 

objection.  If it did preserve it for appeal, then 15 

appellate counsel should have briefed it.  I tend to 16 

think that it was not well preserved for appeal, but 17 

I didn’t want to leave open that loose end for the 18 

State to argue that we didn’t raise the issue that 19 

appellate counsel should have raised something that 20 

was -- was preserved.  The 11(a)(5) is failing to 21 

introduce evidence -- into evidence the audio 22 

recordings of the interviews of the complaining 23 

witnesses.  That’s the thumb drive that you have in 24 

evidence.  It’s true that there was lots of 25 
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questions about that.  One example with regards to 1 

Mr. Lewis, I think the question was asked, “Well, 2 

weren’t you prodding Mr. Lewis to give a name to 3 

identify somebody?”  And the answer was, “Well, we 4 

don’t think we were prodding him.”  Well, if you 5 

actually listen to the interview with Mr. Lewis, 6 

they’re pretty intent on getting him to name 7 

somebody.  The jurors would have had that to 8 

consider.  I believe it was -- well, one -- one 9 

witness -- one of the attempted murder victims was 10 

not actually shot, one of them was.  The one that 11 

was actually shot, when you see the interview, you 12 

see him in the hospital.  He was shot in the jaw, 13 

and he has a neck brace on, and you can make some -- 14 

you sort of reach some conclusions as about what, 15 

you know, state of mind he could be in because of 16 

the medical treatment he was receiving, and, you 17 

know, what he was going through at the time.  And I 18 

think that the argument is, is there’s a problem and 19 

there’s some inconsistencies in this identification, 20 

and the police are prompting or prodding these 21 

people to name somebody, LaParis in particular.  If 22 

you actually listen to these recordings, and 23 

actually look at the interview, the one that’s 24 

videotaped, that would have corroborated the 25 
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arguments and the questioning that was being made.  1 

With regard to 11(a)(6), there’s two references to 2 

the State’s closing argument that we feel are 3 

objectionable.  I think the little eye, four little 4 

eye is, I guess, somewhat similar to the Oscar 5 

Fortune case.  I guess that did come out after this 6 

case, but I don’t think it broke any new law, that 7 

whenever a Solicitor gets up and says, “That we 8 

don’t prosecute the innocent, we just prosecute the 9 

guilty,” and particularly when they reference it in 10 

the first person in that manner, they’re vouching 11 

for their own case, and they’re implying that they 12 

know something about the case that has not been 13 

presented to the jury; and in fact, you know, there 14 

were some objections sustained because people were 15 

arguing about what had not been presented to the 16 

jury.  So a reasonable juror would probably infer 17 

“Hey, that solicitor knows something we don’t, and 18 

the -- the State is telling us that he’s guilty.”  19 

With regard to the second one, and this -- this is 20 

what’s in the application is a summary of what 21 

transpires on, I guess, several pages, but Brandon 22 

Lewis was one of the attempted murder complaining 23 

witnesses.  He was the one that was -- at least part 24 

of his interview, part of the -- one of the 25 
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interviews with him was recorded, and that’s what is 1 

in Exhibit 5.  Mr. Lewis eventually said he didn’t 2 

know anything about the person that shot him, and 3 

didn’t name LaParis, even though he knew LaParis, 4 

and that came out.  Then you have this interview 5 

where they’re prodding him to give a name, and when 6 

he finally does name LaParis.  And then he comes to 7 

Court, and he testifies that he never identified 8 

LaParis, and he doesn’t make an identification in 9 

Court.  And so then the State was allowed to present 10 

evidence through their investigator of the 11 

statements that Brandon Lewis actually made.  And 12 

under our law that can be admitted and considered as 13 

substantive evidence.  And so then you have this 14 

situation that Brandon Lewis had been arrested, and 15 

it might have been a gun charge.  It doesn’t matter 16 

what it was.  He was serving a five-year federal 17 

sentence.  He was brought to Court.  When he was 18 

brought to Court and he may have been shackled, but 19 

he was brought in in prison gear.  He gives his 20 

testimony, and then he never testifies, “Hey, I’m 21 

not going to talk today, because of some snitch 22 

code.”  Then you have the Solicitor in closing 23 

argument, you know, vouching for Brandon Lewis, 24 

“Hey, you know, forget what he said here today, just 25 
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go with the fact the officer said he did identify 1 

him at one point, because he's just trying to 2 

protect himself.”  That’s something outside the 3 

record, it’s vouching for him, and it also is 4 

implying that the State knows something that they’re 5 

sharing with the jurors through closing, because the 6 

jurors didn’t hear it during the trial.  11(a)(7) we 7 

withdrew, and there’s two 11(a)(7)s.  So we withdrew 8 

-- we withdrew the juvenile records that came up in 9 

sentencing because we have, in fact, been presented 10 

with the order from the Family Court Judge.  The 11 

second 11(a)(7) has to deal with the Judge’s 12 

comments in the opening instructions to the jury, 13 

with regards to the search for the truth, as well as 14 

the fact that both the State and the defense 15 

parroted the Judge’s instructions -- or not really 16 

instructions, but opening remarks about the search 17 

for the truth.  Both sides parroted that language in 18 

their opening statements, in their closing 19 

arguments.  And, of course, you know, the Beaty 20 

decision sort of put to rest whether or not those 21 

instructions were important.  I mean it was a matter 22 

of controversy before then, but the Beaty decision 23 

put that to rest, and that’s why I point to the fact 24 

that the first Beaty opinion had come out several 25 
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months before this trial.  And it specifically -- 1 

and you could probably pull up, I know you could 2 

pull up the record on appeal in Beaty.  What was 3 

issued in Beaty was the -- the instruction that the 4 

-- the Judge gave in Beaty was the instruction that 5 

was in the 2015 charge book that was given to the 6 

Circuit Court judges, and the objection was made at 7 

trial to that.  The instruction that Judge Buckner 8 

gave in this case is almost identical, if not 9 

identical, to that charge that was given in Beaty, 10 

with regard to the search for the truth, to find the 11 

true facts, to ensure that justice is done between 12 

the -- the parties.  And so, in fact, I think it’s 13 

misspelled, but Judge Buckner at some point makes a 14 

reference to the Beaty decision with regard to the 15 

order of closing arguments, but, of course, the 16 

decision dealt with the truth seeking and ensuring 17 

that justice was done.  And so I think that 18 

everybody was on notice that that was objectionable, 19 

and by extension of that, neither side should really 20 

be arguing that your job is to find the truth, 21 

jurors.  When in fact, the jurors job is to 22 

determine whether or not the State has met their 23 

burden of proof beyond a reasonable doubt.  And if 24 

they haven’t, they don’t have to figure out what the 25 
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truth really is.  There’s just sometimes where, 1 

unfortunately, in our justice system we never really 2 

know what the truth is.  And so there should have 3 

been an objection to that, and there should have 4 

been, you know, the objections to the State’s 5 

argument, and the defense should not have argued 6 

that.  They should have stuck to arguing the burden 7 

of proof.  And I think this also -- I haven’t 8 

specifically pled cumulative error I don’t think; 9 

but when you look at the truth seeking versus -- and 10 

compare it with the burden shifting instructions and 11 

closing arguments, I think that acted together to 12 

lower the burden of proof for the State, and even 13 

shift the burden to LaParis to have to disprove or 14 

to rebut inference of malice.  I expect to hear an 15 

argument about, you know, the strategy here was -- 16 

was to maintain closing argument.  I know you’ve 17 

been practicing for a long time, and I’m stating the 18 

obvious of what’s on, you know, what the practice 19 

is, but the practice in South Carolina, prior to the 20 

first Beaty decision in a lot of cases in a lot of 21 

jurisdictions, if not everywhere, was that the State 22 

either opened on the law and reserved their factual 23 

argument for the final argument, or the defense 24 

opened it fully, and then the State did their full 25 
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closing argument.  And under either scenario, the 1 

defense did not have a chance to hear the State’s 2 

argument and make an argument responding to that.  3 

With the -- the Beaty decision, you know, that -- 4 

that was the issue that was raised in Beaty, that 5 

the Solicitor was supposed to open fully, but they 6 

didn’t.  The Solicitor sandbagged, had their 7 

prepared PowerPoint argument as their final 8 

argument, and then there was no opportunity for the 9 

defense to respond.  That procedure was no longer 10 

valid after Beaty.  After Beaty, if you -- even 11 

after the first decision, the defense was going to 12 

get a full and fair opportunity to respond to the 13 

State's closing argument.  And then if the defense 14 

had presented evidence, the State had a limited 15 

right to reply to new things that were raised.  And 16 

I do think that Judge Buckner, I think it’s spelled 17 

wrong, it’s spelled like State v. B-E-T-E or 18 

something in the record, but I think that they were 19 

referring to the Beaty decision, and how it applied 20 

to, you know, the order of closing arguments.  And, 21 

quite frankly, and you’ve -- you’ve heard the 22 

testimony and had a chance to read the record.  I 23 

just don’t see where there can ever be a valid 24 

strategic decision to waive presenting evidence of a 25 
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defense when that defense is not going to get in 1 

front of the jury in some other manner.  That you 2 

waive presenting that defense just to keep final 3 

argument, but to limit what you’re able to argue, 4 

and that’s -- that’s what happened here.  And if 5 

that -- if that’s what they -- if that’s what they 6 

argue, I -- I asked Mr. Koger, “What was so powerful 7 

about your closing argument that it was worth giving 8 

up presenting an alibi defense?”  He had an answer, 9 

but I don’t think it was an answer that amounted to 10 

a valid or strategic decision.  I think I have 11 

covered all of the -- the grounds that we’ve gone 12 

forward on.  If you have any questions, I’d be happy 13 

to answer them. 14 

THE COURT:  No, sir, thank you. 15 

MR. THOMAS:  Thank you. 16 

THE COURT:  Ms. Dixon? 17 

MS. DIXON:  Thank you, Your Honor, may it please 18 

the Court?   19 

ARGUMENTS BY MS. DIXON 20 

 BY MS. DIXON:  As to the alibi defense, as Your 21 

Honor knows, under State v. Strickland, in addition 22 

to proving deficiency, the applicant has the burden 23 

of proving prejudice, and prejudice under Strickland 24 

is designed -- is defined as a reasonable likelihood 25 
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that the outcome would have been different.  The 1 

State submits that the alibi testimony presented 2 

today was at best weak.  I’m not even sure it 3 

actually established an alibi, but to the extent it 4 

did, Your Honor would have to weigh what the 5 

likelihood that testimony would have had on the 6 

jury’s ultimate decision in light of the other 7 

evidence the State presented, which includes three 8 

identifications by witnesses, one of which actually 9 

identified the Defendant by his nickname Pat Pat.  10 

There was also the circumstantial evidence of the 11 

gunshot residue being found in the car that the 12 

applicant actually admitted he was driving that 13 

night; and then in terms of the alibi defense, two 14 

of the witnesses couldn’t testify what time they 15 

last saw him at the club, all they could say was 16 

that at some point he left, they didn’t see him 17 

again that night.  The other person did testify to 18 

there was actually a gap in time between her leaving 19 

the club and then him getting in the car with her, 20 

and, of course, the timeframes as to when all of 21 

this occurred was, you know, the testimony from the 22 

defense, Mr. Flowers, was anywhere from 2:00 to 23 

2:42, which is a pretty broad range.  We would 24 

submit that this was not even an alibi, but you 25 
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know, at best maybe a weak alibi, and due to the 1 

weakness of it, it is not reasonably likely that the 2 

outcome would have been different if these witnesses 3 

had been presented to the jury.  Moving onto the 4 

instruction regarding the inference of malice, and I 5 

think it’s important to read the transcript and see 6 

the context of what the parties were discussing.  7 

The Court did at some point mention the State v. 8 

King case, and that was a case that had just come 9 

out prior to this case -- and give me just a moment.  10 

The site for that is 422 S.C. 47.  The issue in 11 

State v. King is whether under the 2010 attempted 12 

murder statute malice could be, well, initially, it 13 

was whether malice, or intent, could be transferred, 14 

but in the context of determining that, because 15 

attempted murder is a specific intent crime, intent 16 

cannot be transferred.  The Supreme Court went and 17 

took it a step farther and said, “Because of this 18 

malice cannot be inferred from an attempted murder 19 

charge.”  So, basically, what the Supreme Court said 20 

in King was, “You can no longer charge inferred 21 

malice when charging attempted murder.”  And if you 22 

look at the attempted murder charge here, that is 23 

correct and consistent with King.  The issue in 24 

State v. Burdette, which was also discussed today, 25 
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was whether malice could be inferred from the use of 1 

a deadly weapon, and they did charge as part of the 2 

murder charge, not the attempted murder, but the 3 

murder charge, that malice can be inferred due to 4 

the use of a deadly weapon, and, of course, that was 5 

consistent with the law that existed at the time of 6 

this trial.  And those cases I would cite State v. 7 

Stanko 402 S.C. 252.  That’s a 2013 case, and also 8 

State v. Belcher 385 S.C.597.  That’s a 2009 case.  9 

These were cases that existed before Burdette, and 10 

under those cases, courts could charge inference 11 

from the use of a deadly weapon as long as no 12 

evidence was presented that would reduce, mitigate, 13 

excuse, or justify the homicide.  Of course, here 14 

the State submits there was no evidence presented 15 

that would reduce, mitigate, excuse, or justify, the 16 

homicide, and so the charge was, in fact, proper 17 

under the law as it existed at the time of the 18 

trial, and we would also just note for the record 19 

Teamer v. State, that is 416 S.C. 171, and in that 20 

case the Court found that counsel was not deficient 21 

for failing to object to an instruction that had not 22 

yet been found improper by the Appellate Courts. 23 

 Moving onto the failure to admit into evidence 24 

the audio recording.  Of course, I’m sure Your Honor 25 
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is familiar with Rule 613(b), which allows the 1 

admission of inconsistent statements.  And I believe 2 

the State would submit Your Honor should review 3 

these to determine whether they were consistent or 4 

inconsistent.  To the extent they are consistent 5 

with the trial testimony, we submit they were not 6 

admissible.  Of course, as has been noted today, Mr. 7 

Lewis at trial denied knowing who the shooter was, 8 

and the State did, at that point, introduce 9 

extrinsic evidence of his statement.  Moving onto 10 

improper comments by the Solicitor, I would cite 11 

Simmons v. State, “Improper comments do not 12 

automatically require reversal if they are not 13 

prejudicial to the defendant.  The applicant has the 14 

burden of showing he did not receive a fair trial, 15 

because of the alleged improper argument.  The 16 

relevant question is whether the Solicitor’s comment 17 

so infected the trial with unfairness as to make a 18 

resulting conviction a denial of due process.”  The 19 

State would submit that this statement by the 20 

Solicitor did not so infect the trial with 21 

unfairness as to make the conviction a denial of due 22 

process.   23 

 Moving onto the improper vouching claim, Your 24 

Honor, we would cite to, first of all, State v. 25 
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Shuler, that’s 344 S.C. 604, that’s a 2000 case; and 1 

that case defines improper vouching as when the 2 

prosecution places the government prestige behind 3 

the witness by making explicit personal assurances 4 

of a witness’ veracity, or where a prosecutor 5 

implicitly vouches for a witness’ veracity by 6 

indicating information not presented to the jury 7 

supports the testimony.  We would submit that is not 8 

what happened here.  This was not a personal 9 

assurance of Mr. Lewis’ veracity.  And then the 10 

other case that we would cite here would be Smith v. 11 

State, that’s 375 S.C. 507, that’s a 2007 case.  It 12 

basically said, “A solicitor can state his version 13 

of the testimony and comment on the weight given 14 

such testimony.  However, a solicitor may not vouch 15 

for the credibility of the State’s witness, based on 16 

personal knowledge, or other information outside the 17 

record.”  So it does allow the solicitor to state 18 

his version of the testimony and comment on the 19 

weight to be given.  And here we would just submit 20 

that the evidence here was corroborated by the 21 

testimony, or was a reasonable inference to be drawn 22 

by the evidence and testimony presented at trial. 23 

 Moving onto the issue, regarding the truth 24 

seeking language, the State acknowledges that Beaty 25 
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did exist at the time of this trial.  So there was a 1 

directive from our courts at that time to stop using 2 

this truth seeking language.  However, we would note 3 

that Beaty was not reversed.  The reason being that 4 

the Court found Beaty failed to prove prejudice.  5 

There was another case that’s much older that kind 6 

of raises a similar issue.  That is State v. 7 

Aleksey, and that is 343 S.C. 20.  And in that case 8 

the Court looked at the truth seeking language and 9 

ultimately decided that because it was not charged 10 

with the reasonable doubt portion of the jury 11 

charge, that it did not have the effect of shifting 12 

the burden of proof.  We would submit here that any 13 

truth-seeking language that was done during opening 14 

statements by the parties certainly would not 15 

constitute part of the reasonable doubt jury charge.  16 

And then, Your Honor, my review of the record shows 17 

that the Court did make a statement on page 596.  18 

“It becomes your duty as jurors to analyze, to 19 

evaluate the evidence, and determine what evidence 20 

convinces you of its truth and believability,” and 21 

then it goes on to talk about in determining the 22 

believability of witnesses who have testified, you 23 

may believe one over several.”  Basically, this is 24 

given as part of the credibility charge, and if you 25 
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look at State v. Aleksey, that was a similar 1 

situation where it was given as part of the 2 

credibility charge, and the Court there ultimately 3 

found there was no reversable error, so we would 4 

submit that the applicant cannot demonstrate 5 

prejudice from the failure to object to this truth-6 

seeking language.  And, finally, in terms of the 7 

cumulative error argument, and I apologize, I was 8 

not on notice that this was going to be raised 9 

today, but my recollection is there is a case, and 10 

it may be Nance v. Osment, that basically has 11 

questioned whether South Carolina Court -- Courts 12 

have ever even recognized this cumulative error 13 

doctrine.  Not sure that it has been actually 14 

recognized by our Courts.   15 

THE COURT:  All right, thank you. 16 

MR. THOMAS:  Can I briefly respond? 17 

THE COURT:  Briefly, yes, sir. 18 

MR. THOMAS:  Yes.   19 

REBUTTAL ARGUMENT BY MR. THOMAS 20 

 BY MR. THOMAS:  With regard to prejudice, with 21 

regard to presentation of the alibi, I think Your 22 

Honor should look at Smalls v. State where they talk 23 

about proving prejudice under Strickland and looking 24 

at the specific errors.  They also talk about the 25 
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strength of the State’s case, and they talk about 1 

overwhelming evidence being where you have DNA that 2 

proves guilt, or you have a confession that proves 3 

guilt, or you have something so compelling that it 4 

cannot be refuted, and we don’t have that here.  I 5 

think the testimony has been that there was problems 6 

with the eyewitness identification testimony that I 7 

think, with everything else, is not so compelling. 8 

And it is a complete alibi because Ms. Nix testified 9 

that they left at the same time, and LaParis 10 

followed her, and they arrived at the same time.  11 

They were together the rest of the evening.  State 12 

v. King is a red herring.  We have not raised an 13 

issue with regards to the attempted murder 14 

instruction.  Burdette is also a red herring.  What 15 

we’ve raised is that the instruction that was given 16 

for the murder charge was a burden shifting charge, 17 

and counsel has long been on notice to object to 18 

anything that shifts the burden.  I think that the 19 

cases that they cited with regards to improper 20 

argument actually support our position.  And when 21 

you look at how the truth seeking language was used 22 

in this case by the prosecution, particularly when 23 

you look at how they used it in the closing 24 

argument, I think we’ve met our burden of proof that 25 
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Dear Ms. Sabb: 
  
 Enclosed for filing please find Mr. Flower’s Rule 59(e), SCRCP Motion, along with 
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 Because this is a post-conviction relief case, I understand there is not a filing fee 
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 Thank you for your attention to this matter.  Please let me know if I can answer any 
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cc: The Honorable Robert J. Bonds (via email and US Mail) 
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THE STATE OF SOUTH CAROLINA 
 
COUNTY OF ALLENDALE 
 
LaParis Flowers, SCDC# 375098, 

Applicant, 
 

vs. 
 
State of South Carolina, 

Respondent. 
 

___________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOURTEENTH JUDICIAL CIRCUIT 

 
Case No. 2022-CP-03-00257 

 
 

Rule 59(e), SCRCP Motion 

 
 Pursuant to Rule 59(e), SCRCP, LaParis Flowers moves this Court for an order reconsider 

the written order dated September 29, 2023, withdraw that order, and issue an order granting him 

post-conviction relief (“PCR”).1 

I. STANDARD OF REVIEW. 

Under the first prong of Strickland v. Washington, a defendant “must show that counsel’s 

representation fell below an objective standard of reasonableness,” which must be judged under 

“prevailing professional norms.” 466 U.S. 668, 688 (1984). “The first prong—constitutional 

deficiency—is necessarily linked to the practice and expectations of the legal community: The 

proper measure of attorney performance remains simply reasonableness under prevailing 

professional norms.” Padilla v. Kentucky, 559 U.S. 356, 366 (2010) (internal quotations omitted). 

“If the State contends the alleged deficiency resulted from a strategic decision made at trial, 

counsel must articulate a valid reason for employing a certain strategy.” Freiburger v. State, 413 

 
1 According to the Public Index, the order was filed on October 11, 2023; however, the 

stamp on the order is not legible. The Clerk of Court did not serve this order on counsel. 
Undersigned counsel written notice of entry of this order on Wednesday, November 22, 2023, by 
obtaining a copy from the Clerk of Court for Allendale Clerk of Court. This motion is timely, 
pursuant to Rule 5, SCRCP. 
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S.C. 243, 247, 775 S.E.2d 391, 393 (Ct. App. 2015); cf. Ingle v. State, 348 S.C. 467, 560 S.E.2d 

401 (2002).   

The second prong of Strickland requires a defendant establish this deficiency prejudiced 

him. “The defendant must show that there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different.” Strickland, at 694. 

A reasonable probability is a probability sufficient to undermine confidence in the outcome. Id. 

“In determining whether the applicant has proven prejudice, the PCR court should consider the 

specific impact counsel’s error had on the outcome of the trial.” Smalls v. State, 422 S.C. 174, 188, 

810 S.E.2d 836, 843 (2018)2 (citing Strickland, 466 U.S. at 695-96 (explaining that the court must 

analyze how individual errors of counsel affect the important factual findings in a particular case)).  

The appellate court’s “standard of review in PCR cases depends on the specific issue 

before” it.  Mangal v. State, 421 S.C. 85, 91-92, 805 S.E.2d 568, 571 (2017) (“Mangal I”). The 

appellate court will “defer to a PCR court’s findings of fact and will uphold them if there is any 

evidence in the record to support them.” Id. This Court will “not defer to a PCR court’s rulings on 

questions of law.” Id. “Questions of law are reviewed de novo, and [the appellate court] will 

reverse the PCR court’s decision when it is controlled by an error of law.” Id.  

II. LEGAL AUTHORITY. 

A. Threshold Matter: Violation of Section 17-27-80 and Separation of Powers.  

The procedure followed by the PCR court denied Mr. Flowers his right to have his PCR 

claims adjudicated by a judicial officer. “S.C. Code Ann. § 17-27-80 (1976), requires the PCR 

court to ‘make specific findings of fact, and state expressly its conclusions of law, relating to each 

 
2 See also Thompson v. State, 423 S.C. 235, 245, 814 S.E.2d 487, 492 (2018) (adhering to 

Smalls).   
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issue presented.’” McCray v. State, 305 S.C. 329, 330, 408 S.E.2d 241, 241 (1991). See also Pruitt 

v. State, 310 S.C. 254, 423 S.E.2d 127 (1992). This Court did not do that, but rather delegated that 

responsibility to the Attorney General’s Office. Such delegation of a judicial branch function to 

the executive branch violates the separation of powers required by S.C. Const. Art. I, § 8. See, e.g., 

State v. Langford, 400 S.C. 421, 735 S.E.2d 471 (2012).  

This Court singed the proposed order of dismissal, drafted by the Attorney General’s 

Office, without making a single change other than the formatting.3 Addressing section 17-27-80 

in the context of a capital post-conviction relief case, the Supreme Court “strongly encourage[d] 

PCR judges to draft their own findings of fact and conclusions of law.” Hall v. Catoe, 360 S.C. 

353, 365, 601 S.E.2d 335, 341 (2004). Section 17-27-80, however, makes no distinction between 

capital and non-capital cases. 

The Supreme Court continuously expresses frustration with the validity of final orders in 

PCR cases. In Kevin S. Epting v. State, Appellate Case No. 2017-000696, on November 21, 2019, 

at 11:17 – 13:05,4 one Justice referred to the Attorney General’s Office drafting the final PCR 

order as “the classic case of the fox guarding the henhouse,” observed PCR applicants have the 

right to have their issues litigated and called on the criminal defense bar “to fix this problem.” 

Another Justice stated the entire Court shares these concerns.   

 In Fishburne v. State, the Supreme Court recognized the significant issues involved in 

drafting PCR orders: 

 
3 The State’s proposed order is attached as Exhibit A.  
 
4 http://media.sccourts.org/videos/2017-000696.mp4 (last viewed June 22, 2020).  Epting 

involved the Attorney General’s Office drafting the final order, the PCR judge signing the order 
that failed to address all the issues, and the applicant’s attorney not filing a Rule 59(e), SCRCP 
motion. On December 4, 2019, this Court dismissed certiorari as improvidently granted.  
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[B]ecause the United States Constitution’s Sixth Amendment guarantee to a 
defendant’s right to effective assistance of counsel is engrained in PCR cases, we 
cannot continue to permit a party’s procedural shortcoming—such as the failure to 
file a Rule 59(e) motion—to prevent this Court from remanding claims of 
ineffective assistance of counsel when the PCR court’s order does not comply with 
section 17-27-80. 
 

427 S.C. 505, 516, 832 S.E.2d 584, 589 (2019). Fishburne set a lofty goal for “[t]he preparation 

and finalization of a PCR order [to be] a collaborative effort.” 427 S.C. at 516, 832 S.E.2d at 589 

(2019). The final order in this case was not a “collaborative effort,” but rather the final order is an 

advocacy position drafted by “the fox guarding the henhouse,” rather than true judicial findings of 

fact and conclusions of law. 

B. Failure to Investigate – Alibi. 

Mr. Flowers alleges his trial counsel was ineffective for failing to investigate by failing to 

interview and present testimony of known alibi witnesses in light of Mr. Flowers claim of being 

elsewhere during the confrontation. This Court resolves this claim by comparing the credibility of 

trial counsel’s testimony verses Mr. Flowers’s testimony regarding whether Mr. Flowers ever told 

trial counsel about the alibi defense. Order, p. 11. The order of dismissal, however, never addressed 

trial counsel’s duty to conduct an independent investigation of available defenses. “[W]hile the 

scope of a reasonable investigation depends upon a number of issues, at a minimum, counsel has 

the duty to interview potential witnesses and to make an independent investigation of the facts 

and circumstances of the case.” Ard v. Catoe, 372 S.C. 318, 331-32, 642 S.E.2d 590, 597 (2007) 

(internal quotations and citations omitted) (emphasis original). Once this Court considers trial 

counsel’s independent duty to investigate, the need to find deficient performance under the first 

prong of Strickland becomes apparent. Here, trial counsel admitted he did not interview the 

witnesses and failed to offer any strategic reason for not conducting an independent investigation.  
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In order to determine the prevailing professional standards, court look to publication such 

as the National Legal Aid and Defender Association Performance Guidelines for Criminal Defense 

Representation, the American Bar Association Standards for Criminal Justice, Defense Function, 

and state and local bar association publications. Padilla, 559 U.S. at 367–68. In July 2013, the 

South Carolina Commission on Indigent Defense adopted performance standards for Public 

Defenders and Assigned Counsel in non-capital cases.5 Guideline 4.1, regarding the duty to 

investigate, requires trial counsel to interview the accused, interview potential witnesses, and 

“obtain and secure all evidence favorable to the client.”  

Additionally, the order of dismissal states, “[T]he testimony of Kimberly and Jaquavian 

did not create an alibi defense” and, therefore, Mr. Flowers did not prove prejudice from counsel’s 

failure to call them as witnesses at trial.” Order, p. 12. In doing so, this Court overlooks the fact 

that these witnesses, combined with the testimony of Ms. Nix, established an alibi defense. 

Weldon v. State, 436 S.C. 69, 870 S.E.2d 183 (Ct. App. 2021) is instructive. The Court of 

Appeals found prejudicial, deficient performance in trial counsel’s failure to call alibi witnesses 

despite “minor discrepancies” in the witnesses’ testimony. Id. 436 S.C. at 83, 870 S.E.2d at 190. 

Thus, the order of dismissal’s comparison of Ms. Nix’s PCR testimony and her written police 

statement is misplaced. Weldon also rejected the notion that reserving final argument is a valid 

trial strategy. Id. Here, PCR counsel asked trial counsel to point to something in his closing 

argument that justified not calling witnesses or presenting evidence, and trial counsel could not do 

so.  

 
5  https://sccid.sc.gov/docs/SCCID%20%20Performance%20Standards%20(Non-

Capital)%20for%20Public%20Defenders%20and%20Assigned%20Counsel%20as%20adopted%
20by%20SCCID%206-7-2013%20with%20revised%20Preamble%208-22-2013.pdf (last viewed 
Dec. 4, 2023).  
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By acknowledging the vulnerability of the prosecution’s witnesses to cross-examination, 

the order of dismissal implicitly acknowledges that the State did not present an overwhelming case 

of guilt against Mr. Flowers. Smalls, supra. Welden is also instructive on this Court’s reliance on 

gunshot residue evidence found in the car. Weldon examined the prosecution’s evidence—

including DNA evidence—and concluded the State’s did not present “’overwhelming evidence’ 

such that it precludes a finding of prejudice.”  436 S.C. at 84, 870 S.E.2d at 191 (citing Smalls). 

Just as in Welden, “[h]ad even one of [Mr. Flowers’] alibi witnesses testified, there is a reasonable 

probability the result at trial would have been different.” Id. 436 S.C. at 85, 870 S.E.2d at 191.  

C. Jury Instruction – Identification.  

Mr. Flowers alleged his trial counsel was ineffective for “failing to request additional jury 

instructions concerning the trial court’s limited and inadequate identification testimony charge to 

the jury that, when taken as a whole, represented the prosecution case in chief.” The order of 

dismissal states Mr. Flowers “has not pointed to any authority that requires a judge to charge [the 

Neil v. Biggers, 409 U.S. ] factors to a jury. Order, p. 13. Although Neil concerned admissibility 

of an identification, that case also placed counsel on notice of the factors jurors could consider 

when deciding the reliability of an identification. Additionally, the General Sessions Charge Book 

published by Court Administration at the time of Mr. Flower’s jury trial contained the following 

pattern instruction:  

Identification 
 

An issue in this case is the identification of the defendant as the person who 
committed the crime charged. The state has the burden of proving identity beyond 
a reasonable doubt.9 you must be satisfied beyond a reasonable doubt of the 
accuracy of the identification of the defendant before you may convict the 
defendant.  
 
Identification testimony is an expression of belief or impression by a witness. You 
must determine the ccuracy of the identification of the defendant. You must 
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consider the believability of each identification witness in the same way as any 
other witness. You may consider whether the witness had an adequate opportunity 
to observe the offender at the time of the offense. This will be affected by things 
like how long or short a time was available, how far or close the witness was, the 
lighting conditions, and whether the witness had the chance to see or know the 
person in the past. Once again, i instruct you the burden of proof on the state extends 
to every element of the crime charged, and this specifically includes the burden of 
proving beyond a reasonable doubt the identity of the defendant as the person who 
committed the crime. If, after examining the testimony, you have a reasonable 
doubt as to the accuracy of the identification, you must find the defendant not 
guilty. 

 
General Sessions Instructions, 2015, pp. 45-46.  
 

D. Jury Instruction – Inference of Malice. 

Mr. Flowers alleges his trial counsel was ineffective for  

[f]ailing to object to the trial judge instructing the jurors an inference of malice may 
arise from the use of a deadly weapon. Tr. 606-07. In addition to this charge being 
an improper instruction by the trial judge, the charge given in this case shifted the 
burden of proof to the Mr. Flowers by stating the inference “can be rebutted.” The 
trial judge and counsel for the parties agreed “the inference of malice is a wrongful 
presumption” (Tr. 546), but rather than deleting the inference instruction, the trial 
judge decided “to explain to the jury that it is not a conclusive presumption in the 
part of [the trial court’s charge on murder” when instructing “that malice can be 
inferred from the use of a deadly weapon.” 588-89. 

 
 The order of dismissal states Mr. Flowers “argument that the parties recognized [the 

instruction given] as a wrongful presumption is misplaced.” Order, p. 17, n. 10. This finding of 

fact is not supported by the plain reading of the trial record.  

 The order of dismissal relied on State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019), 

not being decided until after Mr. Flowers’ jury trial, but it well established law concerning the 

improper inference charges and comments on the facts. This instruction constitutes an error of law 

because it “is an improper court-sponsored emphasis of a fact in evidence,” State v. Burdette, 427 

S.C. 490, 503, 832 S.E.2d 575, 582 (2019). “The law to be charged to the jury is determined by 

the evidence presented at trial. State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). “The 
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purpose of a jury instruction is to enlighten the jury and to aid it in arriving at a correct verdict.” 

State v. Blurton, 352 S.C. 203, 207-08, 573 S.E.2d 802, 804 (2002). “A jury charge is no place for 

purposeful ambiguity.” State v. Belcher, 385 S.C. 597, 611, 685 S.E.2d 802, 809 (2009), holding 

modified and extended by State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019). Our Supreme 

Court consistently rejects jury instructions that constitute “an improper court-sponsored emphasis 

of a fact in evidence.” Burdette, 427 S.C. at 503, 832 S.E.2d at 582 (abolishing “jury instruction 

that malice may be inferred from the use of a deadly weapon”). And see, e.g., State v. Stukes, 416 

S.C. 493, 787 S.E.2d 480 (2016) (instructing the jury on statute, providing that testimony of the 

victim need not be corroborated in prosecutions for criminal sexual conduct, was an impermissible 

charge on the facts); State v. Cheeks, 401 S.C. 322, 737 S.E.2d 480 (2013) (a jury instruction that 

“actual knowledge of the presence of a drug is strong evidence of intent to control its disposition 

or use” is improper as an expression of the judge’s view of the weight of certain evidence); State 

v. Hughey, 339 S.C. 439, 452, 529 S.E.2d 721, 728 (2000) (charging specific examples of 

voluntary manslaughter is “a direct charge on the facts” because it “elevates the specific facts of 

the case”) overruled on other grounds by Rosemond v. Catoe, 383 S.C. 320, 680 S.E.2d 5 (2009); 

State v. Grant, 275 S.C. 404, 272 S.E.2d 169 (1980) (improper to instruct jurors that flight raises 

an inference of guilt).6  

 
6 S.C. Const. Art. V, § 21 provides, “Judges shall not charge juries in respect to matters of 

fact, but shall declare the law.” Our Supreme Court sometimes resolves these cases under our 
state’s constitution. See, e.g., Stukes, Hughey, State v. Bagwell, 201 S.C. 387, 23 S.E.2d 244, 249 
(1942) (“A Judge cannot express in his charge, or intimate any opinion as to the weight or the 
sufficiency of testimony of an accomplice without violating the prohibition of the Constitution as 
to charging upon the facts.”). On other occasions, our Supreme Court resolves these cases under 
its “policy-making role under the common law.” Burdette, 427 S.C. at 503, 832 S.E.2d at 582. 

 
This paragraph cites criminal cases; however, our Supreme Court also rejects inference 

instructions in civil cases. See, e.g., Finch v. Atlanta & C. Air Line Ry., 87 S.C. 190, ___, 69 S.E. 
208, 209 (1910) (“What inferences may be drawn from the circumstances appearing on the trial, 
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E. Failure to Introduce Recorded Interviews.  

Mr. Flowers alleged his trial counsel was ineffective for failing to introduce into evidence 

audio recordings of the interviews of the complaining witnesses so the jurors. The order of 

dismissal contains three fatal flaws. 

First, the record does not support the finding that the trial “transcript itself shows counsel 

effectively cross-examined Carleton and Murray.” Order, p. 17. The prior inconsistent statements 

prove otherwise. These recorded statements also demonstrate how law enforcement was trying to 

get these witnesses to make statements implicating Mr. Flowers.7  

Second, the PCR record does not support the order of dismissal finding that trial “counsel’s 

decision to impeach the witnesses through cross-examination rather than attempting to enter the 

recordings was reasonable” and counsel “wanted to preserve his right to close last.” As seen above, 

PCR counsel asked trial counsel to point to something in his closing argument that justified not 

calling witnesses or presenting evidence, and trial counsel could not do so. See Weldon, supra.  

Third, the order of dismissal misplaces reliance on Rule 613(b), SCRE regarding the 

admissibility of extrinsic evidence to prove prior inconsistent statements. Order, p. 18. Trial 

counsel did not make an effort to comply with the rule, so this portion of the order is merely 

 
from the direct evidence, from the manner of the witnesses, the introduction of evidence, or the 
failure to introduce it-all are for the jury. The Constitution does not allow the presiding judge to 
state the evidence, much less does it allow him to single out any particular act or omission of the 
defendant, and instruct the jury that, if that appears, then they may infer that the defendant was 
negligent.”); Yarborough v. Southern Ry., 78 S.C. 103, ___, 58 S.E. 936, 937 (1907) (“The circuit 
judge laid down in the charge of the proposition that the jury might properly infer the consent of 
the railroad company to the placing of property on its platform from the fact that an agent has 
notice of its being placed there and makes no objection. In view of the issues made on the trial, we 
think this was a charge on the facts.”).  

 
7 The audio recordings were introduced at the PCR hearing. The order of dismissal does 

not even state whether the PCR judge reviewed the recordings.  
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speculation. Second, compliance with the rule is low threshold before the prior statement is 

admissible. See, e.g., State v. Bixby, 388 S.C. 528, 698 S.E.2d 572 (2010).  

F. Failure to Object to Improper Closing Arguments.  

Mr. Flowers alleged his trial counsel was ineffective for failing to object to two improper 

comments of the Solicitor during closing arguments: (i) “It is not my intent to prosecute an 

innocent man. Not so. We do not prosecute the innocent, only the guilty,” (Tr. 550) and (ii) 

improper vouching regarding Brandon Lewis, an inmate in federal custody at the time if the Mr. 

Flower’s trial, including the but not limited to the snitching code (Tr. 555-57). 

 Beginning with the later, the order of dismissal acknowledges “the solicitor’s statement 

‘We do not prosecute the innocent, only the guilty’ may have been improper.” Order, p. 20. This 

argument is prosecutorial misconduct is patently improper and extremely prejudicial because it 

infected Mr. Flowers’ trial with unfairness. The order of dismissal ignores Fortune v. State, 428 

S.C. 545, 837 S.E.2d 37 (2019), which ordered a new trial based on similar misconduct.  

 Turning to the later, the order of dismissal overlooks the Solicitor’s direct comment on the 

credibility of the witness. “Improper vouching occurs when the prosecution places the 

government's prestige behind a witness by making explicit personal assurances of a witness' 

veracity, or where a prosecutor implicitly vouches for a witness’ veracity by indicating information 

not presented to the jury supports the testimony.” State v. Shuler, 344 S.C. 604, 630, 545 S.E.2d 

805, 818 (2001). That is exactly what happened here. The Solicitor discussed the “snitch code”—

what was not before the jurors—to argue why the jurors should discount Lewis’s failure to identify 

Mr. Flowers. 

G. Failure to Object to “truth seeking” language. 

Mr. Flowers alleges his trial counsel: 
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Fail[ed] to object to the trial judge’s improper comments regarding the jurors’ role 
in seeking the truth (Tr. 145, 173), failing to the Solicitor’s improper opening 
statement regarding the jurors’ role in seeking the truth (Tr. 173), making improper 
comments to the jurors during the defense’s opening statement regarding the jurors’ 
role in seeking the truth (Tr. 175-76), failing to object to the Solicitor’s improper 
closing argument regarding the juror’s role in finding the truth (Tr. 551, 571), and 
making improper comments to the jurors during the defense’s closing argument 
regarding the jurors role in seeking the truth (Tr. 585-86).  
 
The order of dismissal implicitly acknowledges trial counsel’s deficient performance under 

the first prong of Strickland by acknowledging State v. Danmiels, 401 S.C. 251, 737 S.E.2d 473 

(2012), and the first opinion in State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 (2018), which was filed 

on December 29, 2016, prior to Mr. Flower’s jury trial. Order, p. 23. Daniels and Beaty made it 

clear that such an instruction by the trial court is burden shifting and, therefore, objectionable. The 

order, however, states Mr. Flowers “has not provided any law at the time of [his] trial that 

prohibited attorneys from arguing truth-seeking language.” Order, pp. 22-23. It is well settled that 

trial counsel has an obligation to object to improper closing arguments. See, e.g., Vasquez v. State, 

388 S.C. 447, 458, 698 S.E.2d 561, 566 (2010); State v. Northcutt, 372 S.C. 207, 222, 641 S.E.2d 

873, 881 (2007); State v. Linder, 276 S.C. 304, 312, 278 S.E.2d 335, 339 (1981). Nevertheless, the 

Solicitor’s emphasizing the trial judge’s erroneous instruction compounded the prejudice to Mr. 

Flowers.  

H. Appellate Counsel.  

 Mr. Flowers alleges his trial counsel was ineffective for  
 

Failing to raise the issue of whether the new Supreme Court rule prohibiting the use 
of the malice charge applied to his case that was on appeal at the time. The trial 
judge instructed the jurors an inference of malice may arise from the use of a deadly 
weapon. Tr. 606-07. The Supreme Court decided State v. Burdette, 427 S.C. 490, 
832 S.E.2d 575 (2019) on July 31, 2019 while Mr. Flowers’ direct appeal was still 
pending. In addition to this charge being an improper instruction by the trial judge, 
the charge given in this case shifted the burden of proof to the Mr. Flowers by 
stating the inference “can be rebutted.” The trial judge and counsel for the parties 
agreed “the inference of malice is a wrongful presumption” (Tr. 546), but rather 
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than deleting the inference instruction, the trial judge decided “to explain to the jury 
that it is not a conclusive presumption in the part of [the trial court’s charge on 
murder” when instructing “that malice can be inferred from the use of a deadly 
weapon.” 588-89. 

 
 The order of dismissal rejects this claim because “[t]his argument was not preserved for 

appeal. This concision ignores the colloquy between the trial court and counsel about this improper 

inference.  

III. CONCLUSION.  

For the foregoing reasons, this Court should issue and  an order reconsider the written order 

dated September 29, 2023, withdraw that order, and issue an order granting him post-conviction 

relief. 

IT IS SO MOVED.  

Respectfully Submitted,  

By s/E. Charles Grose, Jr. 
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
404 Main Street 
Greenwood, SC 29646 
(864) 538-4466 
(864) 538-4405 (fax) 
Email:  charles@groselawfirm.com 

 
Attorney for Applicant LaParis Flowers 

December 4, 2023 
Greenwood, South Carolina 
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THE STATE OF SOUTH CAROLINA 
 
COUNTY OF ALLENDALE 
 
LaParis Flowers, SCDC# 375098, 

Applicant, 
 

vs. 
 
State of South Carolina, 

Respondent. 
 

___________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOURTEENTH JUDICIAL CIRCUIT 

 
Case No. 2022-CP-03-00257 

 
 

Rule 59(e), SCRCP Motion 

 
I certify that I have served a copy of this pleading on opposing counsel, by emailing at 

copy to counsel, at their AIS email address, as reflected below: 
 

 Danielle Dixon, Esquire 
DanielleDixon@scag.gov 
 

      By s/E. Charles Grose, Jr.   
E. Charles Grose, Jr. 
The Grose Law Firm, LLC 
404 Main Street 
Greenwood, SC 29646 
(864) 538-4466 

December 4, 2023 
Greenwood, South Carolina 
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STATE OF SOUTH CAROLINA  )          IN THE COURT OF COMMON PLEAS 
COUNTY OF ALLENDALE  )          FOR THE FOURTEENTH JUDICIAL CIRCUIT 

) 
LaParis Flowers, SCDC #375098,  ) Case No. 2020-CP-03-00257 
      )  
   Applicant,  )  
      ) ORDER OF DISMISSAL 
  v.    )  
      )  
State of South Carolina,   )  
      )  
   Respondent.  ) 
      ) 

 
This matter is before the Court by way of an application for post-conviction relief (PCR) 

filed by LaParis Flowers (Applicant) on October 19, 2020.  On March 14, 2023, an evidentiary 

hearing convened before the Honorable Robert J. Bonds.  Applicant was present and represented 

by E. Charles Grose, Jr., Esquire.  Assistant Attorney General Danielle Dixon represented 

Respondent.  Following a thorough review of the records before this Court and the testimony and 

evidence presented at the evidentiary hearing, this Court finds Applicant did not meet his burden 

of proof.  Thus, this Court denies relief and dismisses this application with prejudice.   

PROCEDURAL HISTORY 

Applicant is presently confined in the South Carolina Department of Corrections serving 

an aggregate fifty-year sentence.  In July 2015, the Allendale County Grand Jury indicted 

Applicant for murder (2014-GS-03-00229); three counts of attempted murder (2014-GS-03-231,  

-232, -233); and possession of a weapon during the commission of a violent crime (2014-GS-03-

234).  On January 8, 2018, Applicant proceeded to a jury trial before the Honorable Perry M. 

Buckner, IV.  Joshua Koger, Jr. represented Applicant.  Assistant Solicitors Tameaka Legette and 

Brian Hollen prosecuted the case.  The jury convicted Applicant as indicted, and Judge Buckner 

sentenced Applicant to concurrent terms of forty-five years for murder and thirty years for each 
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charge of attempted murder, and a consecutive term of five years for the weapons charge. 

Applicant filed a timely notice of appeal.  Appellate Defender Taylor D. Gilliam perfected 

Applicant's appeal by filing an Anders1 brief. The Court of Appeals dismissed the appeal pursuant 

to Anders.  Applicant filed a petition for rehearing en banc, which was denied.  Thereafter, he filed 

a petition for writ of certiorari in the South Carolina Supreme Court, which was dismissed pursuant 

to State v. Lyles.2  The remittitur was sent September 25, 2020. 

SUMMARY OF TRIAL TESTIMONY 

 At trial, Deputy Jim Evans testified he responded to a shots-fired call at a bar called the 

Lobster House around 3:00 a.m. on December 6, 2014.  He spoke with security, who relayed they 

had no reports of gunfire.  Deputy Evans stated about fifteen or twenty minutes later he responded 

to another shots-fired call, this time on Barton Road.  When he arrived, he noticed a green vehicle 

against a tree with a crowd of people gathered around.  Deputy Evans stated two men were inside 

the vehicle—the driver and another person in the rear driver’s side; both were slumped over and 

unresponsive.  (Tr. 181-83, 189).   

 According to medical personnel, victim Russell Smart passed away before making it to the 

hospital.  (Tr. 211).  Another victim, Tyquin Charton, was shot in the jaw and suffered 

life-threatening injuries.  (Tr. 204-05, 211-12).  A third victim, Brandon Lewis, was treated for a 

gunshot wound to his arm.  (Tr. 214).   

 Tracy Roberts testified she was at the Lobster House that night but did not see Applicant.  

(Tr. 219).  She stated her boyfriend Aldeandre Gray (nickname Dee) got mad at Jaquavian 

Williams (nickname Toot; hereinafter “Jaquavian”) as they were leaving.  (Tr. 219-20).  Roberts 

 
1 Anders v. California, 386 U.S. 738 (1967). 
2 381 S.C. 442, 673 S.E.2d 811 (2009) (holding the Court will not entertain petitions for writs of certiorari where the 
Court of Appeals has dismissed an appeal after an Anders review). 
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left the club without Gray.  (Tr. 220).  She testified Jaquavian later called and asked if she knew 

where Gray was; she told him he had gone to Pinewood Apartments.  (Tr. 221). She stated 

Jaquavian was still mad at Gray.  Roberts testified Jaquavian later texted her and said, “I hope 

Russell okay.”  (Tr. 222).  Roberts testified Jaquavian and Applicant were cousins.  (Tr. 224).   

 Elizabeth Rollins testified she was working at the door of the Lobster House that evening; 

she recalled seeing Jaquavian and Smart arguing.  (Tr. 237).  Rollins stated she asked Jaquavian’s 

mother, Kimberly Flowers,3 to take him outside.  (Tr. 237).  She stated the club closed around 2:30 

a.m.  (Tr. 237).  Rollins recalled seeing Applicant that night; she said he became angry and went 

outside.  Rollins stated Smart went outside around the same time.  (Tr. 238-41).  

 Tyquin Charlton testified he was at the Lobster House that evening; he recalled seeing 

Smart, Gray, Jarrell Murray, Lewis, and Applicant.  (Tr. 246-47).  Charlton testified he initially 

left with his brother but later got in Smart’s green Crown Victoria.  (Tr. 247-48).  He testified 

Smart was driving, Murray was in the front passenger seat, and Lewis was in the back with 

Charlton.  (Tr. 248-49).  Charlton stated Gray was initially in Smart’s car, but Gray got out as 

Charlton got in.  (Tr. 249).  He stated they drove to Pinewood Apartments.  (Tr. 250).  While they 

were at Pinewood, Chalton testified Applicant drove up in a white Alero, pulled up “driver’s door 

to driver’s door,” and said, “Y’all trying to flex on my little cousin.”  (Tr. 254-55).  Charlton 

testified Applicant pulled out a gun and began shooting.  (Tr. 256).  He stated he next remembered 

waking up in the hospital; law enforcement spoke to him but he was medicated at the time.  (Tr. 

258).  Charlton stated he told law enforcement that Applicant shot him.  He explained he had 

known and Applicant for a couple of years and knew him “pretty good.”  (Tr. 260-61).  He recalled 

picking Applicant from a photo-lineup.  (Tr. 264).   

 
3 At the PCR hearing, Jaquavian’s mother stated her name was Kimberly Williams.  She will be referred to hereinafter 
as “Kimberly.” 
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 Murray recalled leaving the Lobster House that morning with Smart, Charlton, and Lewis.  

He testified a white car pulled up while they were at Pinewoods Apartments and the driver began 

shooting.  Murray clarified Applicant—whom he had known “quit a while”—was the shooter.  (Tr. 

279-86).  Murray also identified Applicant from a photo lineup.  (Tr. 290).   

 Lewis likewise recalled leaving the Lobster House that morning with Smart, Charlton, and 

Murray.  He stated Gray was initially in the car with them but got out after he and Smart “had 

some words.”  (Tr. 298-302).  Lewis stated that while they were at Pinewood, somebody pulled 

up and began shooting at them.  (Tr. 302).  He claimed he did not know the shooter.  (Tr. 307-08).   

 Captain Quatique Manor testified he obtained surveillance videos from the Lobster House 

and identified Applicant entering a white Oldsmobile, “maybe an Alero.”4  (Tr. 308-13).  He stated 

he spoke to Lewis shortly after the shooting, and Lewis identified Applicant as the shooter and 

selected Applicant from a lineup.  (Tr. 314-18).  Likewise, Lieutenant Matt Brown stated he spoke 

to Lewis, and Lewis identified Applicant as the shooter.  (Tr. 412-14, 417).  Lieutenant Brown 

stated he also spoke to Murray and Charlton; they both identified Applicant as the shooter and 

selected him from lineups.  (Tr. 420-36).   

 Agent Haley Nelson testified she processed a white Alero and discovered paperwork with 

Applicant and his mother’s name.  (Tr. 371-74).  Agent Nelson swabbed the Alero for gunshot 

residue, and Tyler Sturkie, an expert in trace evidence, determined the Alero contained gunshot 

residue.  (Tr. 375, 477-80).  

  

 
4 The video was entered into evidence.   
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ALLEGATIONS RAISED AND RELIEF SOUGHT 

Applicant timely commenced this PCR action on October 19, 2020, alleging he is being 

held in custody unlawfully for the following reasons: 

1) Ineffective Assistance of Trial Counsel 
a. "Trial counsel was ineffective in failing to obtain and introduce 

at trial recorded evidence that would reveal more clearly the 
improper manner and highly suggestive identification procedure 
used to identify the Applicant"; 

b. "Trial counsel failed to interview known alibi witness in light 
Applicant claim of being elsewhere during the initial 
altercation”. 

c. "Trial counsel fail to request for additional jury instruction as it 
concern the court limited and inadequate identification testimony charge 
to the jury that, as a whole, represented the 
prosecution case in chief'; 

d. "Trial counsel failed to object and preserve for appellate review 
the trial court use of the questionable and now prohibited 
inferred malice charge based on the charge giving as not being 
sufficient to compensate for its prejudicial effect”. 

2) Ineffective Assistance of Appellate Counsel 
a. "Appellate counsel was ineffective in failing to raise the issue as 

to whether the new Supreme Court rule prohibiting the use of 
the malice charge applied to his case that was on appeal at the 
time." 
 

 Respondent filed a return requesting an evidentiary hearing.  On November 10, 2022, 

Applicant amended his application to allege:  

a.  Ineffective assistance of trial counsel:  
 

i.  Failed to obtain and introduce at trial evidence that would reveal 
more clearly the improper and highly suggestive identification 
procedures used to identify Flowers;  
 
ii.  Failed to interview and present testimony of an alibi;  
 
iii.  Failed to request additional jury instructions concerning the trail 
court’s limited and inadequate identification testimony charge to the 
jury that, when taken as a whole, represented the prosecution case 
in chief;  
 
iv.  Failed to object to the charge that malice may arise from the use 
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of a deadly weapon;  
 
v.  Failed to introduce into evidence audio recordings of the 
interviews of complaining witnesses;  
 
vi.  Failed to object to improper comments during closing argument;  
 
vii.  Failed to object to the unsealing of Flowers’ juvenile records 
without an order from a Family Court Judge;  
 
viii.  Failed to object to improper truth-seeking language;  
 

b.  Ineffective assistance of appellate counsel:  
 

i.  Failed to raise the issue of whether the new Supreme Court rule 
prohibiting the use of the malice charge applied to his case that was 
on appeal at the time.   
 

At the PCR hearing, counsel Applicant indicated he was no longer going forward on allegations 

related to (1) trial counsel’s failure to introduce evidence that would reveal more clearly the 

highly-suggestive identification procedure and (2) the unsealing of the juvenile record.5  This 

Court finds Applicant has waived issues (a)(i) and (a)(vii), as set forth above, and dismisses those 

claims with prejudice.  Applicant proceeded on the remaining claims raised in his amended 

application.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 This Court has had the opportunity to review the plea transcript in its entirety and has heard 

the testimony at the PCR hearing.  This Court has further had the opportunity to observe the 

witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony.6  

After a careful review based on the Strickland standard set forth below, this Court finds Applicant 

has failed to carry his burden of proof.  Below are this Court’s findings of facts and conclusions 

 
5 Counsel for Applicant agreed with Respondent that they had obtained the Family Court order unsealing the juvenile 
records.   
6 This Court will reference PCR testimony where relevant below.   

923



7 
2020-CP-03-00257 

of law as required by section 17-27-80 of the South Carolina Code (2017).   

Ineffective Assistance of Trial Counsel 

 In a PCR action, an applicant bears the burden of proving the allegations.  Rule 71.1(e), 

SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).  An applicant alleging ineffective 

assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the 

adversarial process that the trial cannot be relied upon as having produced a just result.”  Strickland 

v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813.  “The test for 

effective assistance of counsel is whether the representation was within the range of competence 

demanded of attorneys in criminal cases.”  Watson v. State, 287 S.C. 356, 357, 338 S.E.2d 636, 

637 (1985).  Courts presume counsel rendered adequate assistance and made all significant 

decisions in the exercise of reasonable professional judgment.  Butler, 286 S.C. at 441, 334 S.E.2d 

at 813.  An applicant must overcome this presumption to receive relief.  Cherry v. State, 300 S.C. 

115, 386 S.E.2d 624 (1989).   

 To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s 

performance fell below an objective standard of reasonableness and (2) the applicant sustained 

prejudice as a result of counsel’s deficient performance.  Strickland, 466 U.S. at 687–88; Cherry, 

300 S.C. at 117–18, 386 S.E.2d at 625.  “A PCR applicant who pleads guilty on the advice of 

counsel may collaterally attack the plea only by showing that (1) counsel was ineffective and (2) 

there is a reasonable probability that but for counsel's errors, the applicant would not have pled 

guilty and would have insisted on going to trial.”  Dalton v. State, 376 S.C. 130, 136, 654 S.E.2d 

870, 873 (Ct. App. 2007).  To prove prejudice following a guilty plea, the applicant “must show 

that there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty 

and would have insisted on going to trial.”  Hill v. Lockhart, 474 U.S. 52, 59 (1985). 
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Alibi 

 Applicant first contends counsel was ineffective for failing to obtain and introduce 

evidence of a known alibi.  This Court finds Applicant has not shown counsel was ineffective in 

this regard.  

 At the PCR hearing, Applicant testified he was not at Pinewood Apartments at the time of 

the shooting.  He acknowledged being at the Lobster House earlier that evening with Jaquavian 

Williams, Kendall Nix, and Kimberly.  Applicant stated Nix was the mother of his child, and while 

they were at the Lobster House, they received a call indicating their child was cranky.  Applicant 

testified he left the Lobster House with Antron Williams between 2:00 and 2:42 a.m., and there 

were no altercations or fights while he was at the Lobster House.  Applicant stated he left at the 

same time as Nix and left right behind her, although they were in separate cars.  He explained,  

Antron Williams he was undecided at where he wanted to go at the 
time, so he was dating Kendall Nix cousin at the time, so he decided 
to go to her house.  Like I said I was—I was right behind Kendall 
Nix, as well as her cousin.  We just was in separate cars, I was right 
behind them, and we ended up at—at Ashley’s house.  And I ended 
up giving the keys to my brother, and I got in the car with Kendall 
Nix.   

 
Applicant stated he had been driving his mother’s car—a white Alero.  After he gave his brother 

the car, he rode with Nix to their home in North Augusta.   

 Applicant testified the following day Nix received phone calls from people “stating that 

they might have said there was a—a white car involved, and might have said I had something to 

do with it, due to the fact that Jaquavian Williams got into a dispute, when I later learned—learned 

that they got into some type—type of dispute, and so I volunteered to go to the Police Department.”  

He testified he spoke with police and provided an alibi, and they did not arrest him at that time.  

During his testimony, Applicant entered his statement as well as statements from Nix, Kimberly, 
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and Jaquavian.  He stated he did not testify at his trial and none of those witnesses testified.  

Applicant stated he wanted to present an alibi defense and spoke with his lawyer about it, but his 

lawyer never contacted the witnesses.  According to Applicant, counsel “just constantly stated that 

. . . the State has to prove beyond a reasonable doubt.”  Applicant stated Jaquavian, Nix, and 

Kimberly were at his trial, but counsel never “did his due diligence.”   

 On cross-examination, Applicant acknowledged police found gunshot residue in the car he 

was driving that night.  When asked whether he ever asked anyone to clean the car, he replied, 

“My brother, he stated that I left a towel for him to clean the car, but I never left a towel for him 

to clean the car.  There was just stuff in the car.”  Although Applicant initially stated he did not 

recall discussing with counsel whether his brother could have been the shooter, when asked 

whether he mentioned anything to counsel about his brother being the shooter, he replied, “[T]hat 

is one of the things that we talked about.”  Applicant recalled the State had subpoenaed his brother 

to his trial.  Applicant agreed he knew Charleton, Murray, and Lewis from living in the area.  He 

acknowledged all of them identified him as the shooter, although he claimed it was due to 

improperly suggestive police procedures.   

 Nix testified she was at the Lobster House that evening, and she learned her son was acting 

cranky.  She stated she left the Lobster House with “Ashley” and “Neesy” and drove to Ashley’s 

house.  Nix testified Applicant left behind her with “Tron.”  When asked what happened when she 

arrived at Ashley’s house, Nix testified, “Tron went inside, got my phone charger. . . . I left my 

clothes there, came back to the car, [Applicant’s brother] came, asked [Applicant] can he hold the 

car, can he get some money from her, and that was it.”  She stated she and Applicant then drove 

to North Agusta.  Nix testified she never went to Pinewood Apartments that evening.  Although 

she initially testified she never spoke with trial counsel or interacted with him, she later 
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acknowledged meeting him at a fast-food restaurant to provide payment.  Nix admitted she did not 

tell trial counsel she could provide an alibi for Applicant.   

 Nix initially testified she left the Lobster House around 2:00 a.m.  After reviewing her 

statement to police, she testified she told law enforcement she left round 2:42 a.m.  She stated 

Applicant left the Lobster House at the same time she did, “was right behind [her] at Ashley’s 

house,” and they left together to go to North Augusta.7    

 Jaquavian, Applicant’s cousin, recalled seeing Applicant and Nix at the Lobster House that 

night.  He stated Applicant and Nix left while Jaquavian was still at the club.  Jaquavian recalled 

Gray getting mad at him, but he stated Applicant had already left at that time.  Jaquavian stated he 

left the Lobster House with his mother, his uncle, and his cousin Ulysses Grant and went to his 

grandmother’s house.  He did not see Applicant that night after Applicant left the club.   

 Kimberly, Jaquavian’s mother, stated she was also at the Lobster House that night.  She 

stated she saw Applicant and Nix, but they left after learning their son was acting cranky.  

Kimberly did not see them once they exited the club and did not know if they left together or 

separately.  Kimberly stated she did not see Applicant again that night after he left the club.   

 Joshua Koger (trial counsel) testified the State’s evidence included three witnesses who 

were familiar with Applicant that identified him as the shooter, and gunshot residue recovered 

from Applicant’s car.  He stated the identifications were his primary concern, and he sought to 

impeach the identifications through cross-examination.  Counsel did not have any concerns about 

 
7 In her supplemental statement to police, which was signed at 7:12 pm on December 7, 2014, Nix stated,  
 

After leaving the club around 2:42 am, I went and drop my cousin and her 
stepsister off.  Stayed there and 10 mins later LaParis pull up and drop Tron off, 
he then gave Chavis the keys and we went back to North Augusta.  He then said 
he tired of everybody lien [sic] and if something happen take care of his child.  
This is the correction to my first statement. 

 
This was entered into evidence at the PCR hearing as part of Exhibit 2.   
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the lineup itself being unduly suggestive.   

 Counsel testified the timeframe for the shooting was somewhat compressed but Allendale 

is not a big city, “so you could probably get to any point of Allendale within five to ten minutes.”  

He did not recall Applicant mentioning an alibi defense during his representation, and he testified 

Applicant never indicated that he wanted to testify.  Although counsel acknowledged an alibi could 

be presented without a defendant testifying, he stated it weakened an alibi defense if the defendant 

did not take the stand.   

 Trial counsel believed he met Nix on more than one occasion and stated she never 

mentioned that she was with Applicant that night.  He recalled seeing Jaquavian and Kimberly’s 

statements in discovery but stated Applicant never asked him to speak to them.  Counsel recalled 

Applicant’s mother being at trial but stated Applicant did not point out any other individuals at 

trial.  He further stated he would not have known Kimberly or Jaquavian if Applicant had not 

pointed them out.  Counsel agreed he did not interview Nix, Kimberly, or Jaquavian.  He stated he 

did not consider Kimberly or Jaquavian to be alibi witnesses.   

 This Court finds credible counsel’s foregoing testimony that Applicant never raised to him 

a defense of alibi, Applicant never indicated he wanted to testify, Applicant never asked him to 

speak to witnesses, Nix did not mention being with Applicant that night, and Applicant did not 

point out anyone at trial to counsel.  This Court finds not credible Applicant’s testimony that he 

told counsel he had an alibi.  Based on the foregoing, this Court finds counsel’s defense strategy 

was reasonable within prevailing professional norms, and counsel was not deficient for not 

pursuing an alibi defense.  Although counsel had witness statements from Nix, Kimberly, and 

Jaquavian, those statements in and of themselves were insufficient to put counsel on notice of a 

potential alibi defense.  This Court notes Nix signed a supplemental statement the same night she 
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signed her original statement clarifying Applicant arrived at Ashley’s house ten minutes after she 

did.  Based on counsel’s credible testimony that Allendale is not a large city and “you could 

probably get to any point of Allendale within five to ten minutes,” Nix’s statement that there was 

a ten-minute gap before Applicant met her after leaving the club, and the fact Applicant never 

mentioned an alibi defense to counsel, this Court finds counsel was not deficient for not further 

pursuing an alibi defense.  In other words, had Applicant truly had an alibi defense, this Court 

finds he would have brought that to counsel’s attention.  Counsel thus was not deficient for not 

pursuing an alibi when Applicant never informed him of his alibi.   

 Likewise, this Court finds the testimony of Kimberly and Jaquavian did not create an alibi 

defense.  Kimberly and Jaquavian both stated they did not see Applicant after he left the Lobster 

House that morning—making their testimony insufficient to establish an alibi.  Thus, Applicant 

did not prove prejudice from counsel’s failure to call them as witnesses at trial  

 Further, this Court had the opportunity to view Applicant and Nix’s testimony at the PCR 

hearing and finds their testimony concerning an alibi to be self-serving and not credible.  Although 

Nix testified Applicant followed her when she left the club, in a supplemental statement signed the 

same night as her original statement, she indicated she “drop[ed her] cousin and her stepsister off, 

stayed there and 10 minutes later [Applicant] pull[ed] up and drop[ped] Tron off.”  This statement 

contradicted her PCR testimony that Applicant was “right behind me at Ashley’s house,” and this 

Court finds her PCR testimony in this regard not credible.  This Court further finds that based on 

the evidence presented at trial—including three witness identifications and evidence of gunshot 

residue in the car Applicant admitted he was driving—it is not reasonably likely the outcome 

would have been different had Applicant presented the alibi defense he presented at the PCR 

hearing.  Thus, Applicant did not prove prejudice, and this claim is denied.   
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Jury Charge – Biggers factors 

 Applicant next contends counsel was ineffective for failing to request additional jury 

instructions concerning the trial court’s limited and inadequate identification testimony charge to 

the jury that, when taken as a whole, represented the prosecution case in chief.  Specifically, he 

contends counsel should have asked for the jury to be instructed on the factors from Neil v. 

Biggers.  This Court finds Applicant has not shown counsel was ineffective in this regard. 

 “In Neil v. Biggers, the United States Supreme Court set forth a two-pronged inquiry to 

determine whether due process requires suppression of an eyewitness identification.”  State v. 

Liverman, 398 S.C. 130, 138, 727 S.E.2d 422, 426 (2012).  “Due process requires courts to assess, 

on a case-by-case basis, whether the identification resulted from unnecessary and unduly 

suggestive police procedures, and if so, whether the out-of-court identification was nevertheless 

so reliable that no substantial likelihood of misidentification existed.”  Id. .(citing Neil v. Biggers, 

409 U.S. at 198.   

Under the totality of the circumstances, the factors to be considered 
in assessing the reliability of an otherwise unduly suggestive 
identification procedure are: (1) the witness's opportunity to view 
the perpetrator at the time of the crime, (2) the witness's degree of 
attention, (3) the accuracy of the witness's prior description of the 
perpetrator, (4) the level of certainty demonstrated by the witness at 
the confrontation, and (5) the length of time between the crime and 
the confrontation. 

 
Id. (citing Biggers, 409 U.S. at 199-200).   

 Initially, Biggers concerns the admissibility of an identification—which is part of the 

court’s gatekeeping role.  Applicant has not pointed to any case that requires a judge to charge 

these factors to a jury, and this Court is not aware of any.  Thus, counsel’s failure to request the 

court charge the Biggers factors does not fall below prevailing professional norms, and Applicant 
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did not prove deficiency.   

 Likewise, this Court finds that here, where the eyewitnesses all testified they knew 

Applicant prior to the shooting, it is not reasonably likely the outcome would have been different 

had the court charged the Biggers factors.  Notably, this Court finds that applying the Biggers 

factors to these identifications would not make it more likely the identifications would have been 

excluded.  For that same reason, it is not reasonably likely the jury would have reached a different 

conclusion had the court charged the Biggers factors here when all the victims knew Applicant.   

Cf. Liverman, 398 S.C. at 142, 727 S.E.2d at 428 (finding the court’s failure to conduct a Biggers 

hearing was harmless when the witness “knew Petitioner before the shooting and [his] 

identification was sufficiently reliable because he identified Petitioner by his nickname to 

Investigator Gray prior to the suggestive police orchestrated show-up,” and “a review of [the 

witness’s] trial testimony indicates that his in-court identification of Petitioner as the shooter 

originated not from any taint associated with the suggestive show-up but from [his] prior 

association with Petitioner and his observation of Petitioner at the time of the shooting”).  Thus, 

Applicant did not prove prejudice, and this claim is denied.   

Jury Charge – Malice Inference 

 Applicant asserts counsel was ineffective for failing to object to the charge that malice can 

be inferred from the use of a deadly weapon, which he contends improperly shifted the burden of 

proof because the court stated the inference could be rebutted.  Applicant contends the trial judge 

and parties agreed “the inference of malice is a wrongful presumption,” but rather than deleting 

the inference instruction, the trial court instructed the jury it is not a conclusive presumption.  This 

Court finds Applicant has not shown counsel was ineffective in this regard.   

 Prior to charging the jury, the court stated, “I have been over the addition to the charge, 
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which involves the fact that the inference of malice is a wrongful presumption.  They both agree 

that should be added.  I met with them this morning concerning that addition in chambers.”  (Tr. 

546).  Later, the court stated,  

I have been over with counsel the addition to the charge that I told 
you about this morning, and the reason for it being that the burden 
shifting presumption argument, or conclusive presumption 
argument, allegedly depriving the Defendant of his due process of 
law.  And, therefore, I intend to explain to the jury that it is not a 
conclusive presumption in part of my charge on murder, when I get 
to the point that malice can be inferred from the use of a deadly 
weapon.  Both lawyers have indicated to me that they agree with 
that addition to the charge in our conference this morning.   
 

(Tr. 588-89).  As part of the murder charge, the court charged the jury:  

Malice may be inferred from conduct showing the total disregard for 
human life.  Inferred malice may also arise when the deed is done 
with a deadly weapon.  
 
A deadly weapon is any article, instrument, or substance which is 
likely to cause death or great bodily harm.  Whether an instrument 
has been used in the death depends on the facts and circumstances 
of each case based on evidence introduced during the trial of the 
case.  
 
The law says that if one intentionally kills another with a deadly 
weapon, the implication of malice may arise . If facts are proven 
beyond a reasonable doubt by the State sufficient to raise an 
inference for malice to your satisfaction this inference would be 
simply an evidentiary fact to be taken into consideration by you, the 
jury, along with other evidence in this case. 
 
And you may give it such weight as you determine it should receive, 
and it can be rebutted, now the evidence in this case based on your 
view of the evidence.   
 

(Tr. 606-07).   

 Under the law that existed at the time of Applicant’s trial, the trial court’s charge was 

proper.  Although an instruction that malice can be inferred from the use of a deadly weapon is no 

longer good law in South Carolina, the case prohibiting this charge came out after Applicant’s 
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trial.  See State v. Burdette, 427 S.C. 490, 503, 832 S.E.2d 575, 582 (2019) (“A jury instruction 

that malice may be inferred from the use of a deadly weapon is an improper court-sponsored 

emphasis of a fact in evidence—that the deed was done with a deadly weapon—and it should no 

longer be permitted.”).8  At the time of Applicant’s trial, this charge was permissible when no 

evidence was presented that would reduce, mitigate, excuse, or justify the homicide.  See State v. 

Belcher, 385 S.C. 597, 612, 685 S.E.2d 802, 810 (2009) (“[W]here evidence is presented that 

would reduce, mitigate, excuse or justify a homicide (or assault and battery with intent to kill) 

caused by the use of a deadly weapon, juries shall not be charged that malice may be inferred from 

the use of a deadly weapon.”, overruled by Burdette, 427 S.C. at 490, 832 S.E.2d at 575).  Here, 

no evidence was presented that would reduce, mitigate, excuse, or justify this homicide, making 

this charge proper at the time of Applicant’s trial.  Because this charge was proper at the time of 

trial, counsel was not deficient for failing to object.  See Teamer v. State, 416 S.C. 171, 183, 786 

S.E.2d 109, 115 (2016) (“[T]he PCR court erred in finding trial counsel ineffective for failing to 

object to the jury instruction when no case law existed rendering the instruction improper per se.  

This Court has previously held that reasonable representation does not require trial counsel to 

foresee successful appellate challenges to novel questions of law.”). 

 Further, at the time of Applicant’s trial, courts charging that malice may be inferred from 

the use of a deadly weapon were also required to charge the “permissive inference” charge from 

State v. Elmore,9 which provided:  

We suggest the following charge: 
 
The law says if one intentionally kills another with a deadly weapon, 
the implication of malice may arise.  If facts are proved beyond a 

 
8 The Burdette court acknowledged it was overruling precedent and found its ruling “will not apply to convictions 
challenged on post-conviction relief.”  427 S.C. at 505, 832 S.E.2d at 583.   
9 279 S.C. 417, 421, 308 S.E.2d 781, 784 (1983), overruled on other grounds by State v. Torrence, 305 S.C. 45, 406 
S.E.2d 315 (1991), and overruled by State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019). 
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reasonable doubt, sufficient to raise an inference of malice to your 
satisfaction, this inference would be simply an evidentiary fact to be 
taken into consideration by you, the jury, along with other evidence 
in the case, and you may give it such weight as you determine it 
should receive. 
 
We caution the bench, that hereafter only slight deviations from this 
charge will be tolerated. 

 
The Court here charged the permissive inference charge using substantially the same language as 

Elmore.  (Tr. 606-07).  This was a proper charge under the law that existed at the time of trial, and 

counsel was not deficient for not objecting.10  Thus, Applicant has not shown counsel was 

ineffective in this regard, and this claim is denied.   

Failed to introduce recorded interviews 

 Applicant contends counsel was ineffective for not introducing into evidence recordings of 

interviews of the complaining witnesses.  This Court finds Applicant has not shown counsel was 

ineffective in this regard.  

 Counsel testified extensively about his cross-examination of the witnesses and his attempt 

to impeach them.  He further testified that had he introduced the videos, he would have lost the 

last-closing argument—which he discussed with Applicant.  This Court finds the transcript itself 

shows counsel effectively cross-examined Carleton and Murray, and his performance in this regard 

was reasonable within prevailing professional norms.11  (Tr. 266-73, 276, 291-97).  This Court 

 
10 Applicant’s argument that the parties recognized this as a wrongful presumption is misplaced.  Although the Court 
initially referenced a “wrongful presumption,” it later referred to the presumption as “not a conclusive presumption.”  
This is consistent with the Court’s Elmore charge, and in context, this may have been what the parties were referencing.  
Alternately, this Court notes State v. King had recently been decided, wherein the Court found attempted murder is a 
specific intent crime and questioned whether malice could be inferred in attempted murder.  State v. King, 422 S.C. 
47, 64 n.5, 810 S.E.2d 18, 27 n.5 (2017).  Applicant faced three charges for attempted murder, so the court may have 
been referencing this when it stated “wrongful presumption.”  Notably, in charging attempted murder, the trial court 
charged it was a specific intent crime that required “expressed malice.”  The Court did not charge malice could be 
inferred for attempted murder.  (Tr. 607-08).  Ultimately, the charge was proper under the law that existed at the time 
of trial, and counsel thus was not deficient for not objecting.   
11 Lewis never identified Applicant as the shooter at trial.  (Tr. 298-308).   
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further finds credible trial counsel’s testimony at the PCR hearing that he decided not to attempt 

to enter the recordings because he had effectively impeached the witnesses through 

cross-examination, he wanted to preserve his right to close last, and he discussed this strategy with 

Applicant.  This Court finds counsel’s decision to impeach the witnesses through 

cross-examination rather than attempting to enter the recordings was reasonable within prevailing 

professional norms.  Thus, Applicant did not prove deficiency.   

 Likewise, Applicant did not prove prejudice.  Specifically, Applicant did not point to what 

portion of the recordings could have been used to further impeach the witnesses and thus did not 

show a reasonable likelihood that they would have been admitted had counsel sought to admit 

them.  See Rule 613(b), SCRE (“Extrinsic evidence of a prior inconsistent statement by a witness 

is not admissible unless the witness is advised of the substance of the statement, the time and place 

it was allegedly made, and the person to whom it was made, and is given the opportunity to explain 

or deny the statement.  If a witness does not admit that he has made the prior inconsistent statement, 

extrinsic evidence of such statement is admissible.  However, if a witness admits making the prior 

statement, extrinsic evidence that the prior statement was made is inadmissible.  This provision 

does not apply to admissions of a party-opponent as defined in Rule 801(d)(2).”).  Finally, based 

upon counsel’s effective cross-examination of the witnesses, this Court finds it is not reasonably 

likely the recording itself would have changed the outcome.  Thus, Applicant did not prove 

prejudice, and this claim is denied.   

Failed to object to improper comments 

 Applicant argues counsel was ineffective for not objecting to the solicitor’s improper 

comments during closing argument.  Specifically, Applicant avers counsel should have objected 

when the solicitor argued, “It is not my intent to prosecute an innocent man.  Not so.  We do not 
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prosecute the innocent, only the guilty.”  (Tr. 550).  Likewise, Applicant contends counsel was 

ineffective for not objecting when the solicitor improperly vouched for Lewis, an inmate in federal 

custody, including but not limited to argument about the snitching code.  (Tr. 555-57).  This Court 

finds Applicant has not shown counsel was ineffective in this regard.   

 “A solicitor's closing argument must not appeal to the personal biases of the jurors.  In 

addition, the argument may not be calculated to arouse the jurors' passions or prejudices, and its 

content should stay within the record and reasonable inferences to it.”  State v. Copeland, 321 S.C. 

318, 324, 468 S.E.2d 620, 624 (1996).  “A solicitor has a right to state his version of the testimony 

and to comment on the weight to be given such testimony.”  Vasquez v. State, 388 S.C. 447, 458, 

698 S.E.2d 561, 566 (2010).  “On appeal, the appellate court will view the alleged impropriety of 

the solicitor's argument in the context of the entire record, including whether the trial judge's 

instructions adequately cured the improper argument and whether there is overwhelming evidence 

of the defendant's guilt.”  Id.  “Improper comments do not automatically require reversal if they 

are not prejudicial to the defendant, and the appellant has the burden of proving he did not receive 

a fair trial because of the alleged improper argument.”  Id.  “The relevant question is whether the 

solicitor's comments so infected the trial with unfairness as to make the resulting conviction a 

denial of due process.”  Id.   

 Initially, the solicitor’s comment about the snitching code did not constitute improper 

vouching and thus was not objectionable.  See State v. Shuler, 344 S.C. 604, 630, 545 S.E.2d 805, 

818 (2001) (“Improper vouching occurs when the prosecution places the government's prestige 

behind a witness by making explicit personal assurances of a witness' veracity, or where a 

prosecutor implicitly vouches for a witness' veracity by indicating information not presented to the 

jury supports the testimony.”); State v. Busse, 439 S.C. 104, 111, 886 S.E.2d 208, 212 (2023) (“[A] 
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prosecutor is expected to comment on the credibility of the witnesses when making a closing 

argument.  Far from improper, . . . doing so is one of the fundamental responsibilities of a 

lawyer.”).  Thus, this Court finds counsel was not deficient for not objecting, and Applicant 

likewise cannot show any resulting prejudice.  

 Further, although the solicitor’s statement "We do not prosecute the innocent, only the 

guilty” may have been improper, this Court finds it did not so infect the trial with unfairness as to 

make the resulting conviction a denial of due process.  This statement was a passing statement at 

the beginning of a closing argument that spanned twenty-three pages.  On balance, this statement 

did not so infect the trial with unfairness as to make the resulting conviction a denial of due process.  

See Darden v. Wainwright, 477 U.S. 168 (1986) (finding solicitor’s references to capital defendant 

as “an animal” whose head he wished had been blown off with a rifle were improper but did not 

so infect the trial with unfairness as to violate due process).  Thus, Applicant did not prove 

prejudice, and this claim is denied.   

Failed to object to truth-seeking language 

 Applicant contends counsel was ineffective for failing to object to improper truth-seeking 

language during the court’s opening comments, the State’s opening statement, and the State’s 

closing argument.  Applicant further contends counsel was ineffective for making improper 

comments during his opening statement and closing argument.  This Court finds Applicant has not 

shown counsel was ineffective in this regard.   

 Prior to trial, the Court made the following comment to the jury:  

An actual trial is a fundamental part of our democracy.  It is a search 
for the truth in an effort to make sure that justice is done between 
parties before the court.  
 
Searching for the truth and trying to make sure that justice is done 
is often slow.  It is often very deliberate.  It is often repetitive.  It is 
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the exact opposite of what you may have seen on television or seen 
in a movie or read a book.   

(Tr. 141).  During opening, the solicitor argued:  

Our job is to find the truth in this case.  That’s what we are going to 
give you.  We are not hiding anything.  We are going to tell you 
what happened, and you are going to know what happened.  At the 
end of this case, the truth is going to come out. 
 
The truth is that on the morning of December 6th, Laparis Flowers 
killed Russell Smart.  He shot Tyquan Charlton, he shot Brandon 
Lewis, and he almost shot Jarell Murray. 
 

(Tr. 169).  In response, trial counsel argued,  
 

As stated from the bench, and from the Solicitor’s office, this is a 
search for the truth.  And the search for the truth starts right here.  
And it starts in this chair right here.  In this witness chair right here.   
 
I often call it the great equalizer, because in this chair everyone is 
the same.  Presidents are the same.  Senators are the same.  And hard 
working laborers are the same.  When they sit in this chair, they are 
all the same, because it is a search for the truth in this particular chair 
right here.  
 
And it doesn’t’ matter how many witnesses one side have over the 
other. . . . That does not matter, because in this courtroom, as in any 
other courtroom in this state and in this country, it is the search for 
the truth. 

 
(Tr. 171).  Trial counsel concluded, “And when you find those not guiltys on those charge, you 

would have rendered a true and just verdict.”  (Tr. 173).  

 In closing, the solicitor argued: 

So what have we proven? Let's talk about the case we put before 
you.  I want you to remember the number 13. Thirteen, some say 13 
is an unlucky number.  I don't believe 13 is an unlucky number. 
Thirteen is the beginning of something else.  
 
You get to 12 and you finish, 13 is the beginning of something else.  
The beginning of a new day. A day when you get the truth.  
 
So what 13 things do I want to discuss today?  Let's look at 13 things. 
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(Tr. 551).  The solicitor concluded: 
 

Laparis Flowers, ladies and gentlemen, is a wicked and evil man.  
He is a killer.  It's time to speak the truth. 
 
December 6th, 2014 was a time to kill for Laparis Flowers.  He went 
to Pinewood Apartments to kill, murder, and destroy.  He did that. 
And now it’s time to speak the truth.  A verdict of guilty will speak 
the truth.  I have insulted you today, and for that I do apologize. But 
I want you to leave out of this courtroom without any doubt, beyond 
any reasonable doubt.   
 
Laparis Flowers, the robe of righteousness is in the garbage.  
Incinerated.  On fire.  It is over.  
 
Speak the truth this day. Find Laparis Flowers guilty of murder, of 
attempted murder of Tyquan Charlton, of attempted murder of 
Brandon Lewis, of attempted murder of Jarrell Murray, and the 
weapon, because he had to use a firearm to kill. He is a killer. 

 
(Tr. 571).  In response, trial counsel argued:  
 

This is the search for the truth, and that was what the Honorable 
Judge Buckner indicated to you at the beginning.  This is a search 
for the truth, and this journey has taken several days this week. 
 
I need for you to go back in that jury room, as I know you will, and 
look at everything.  Recall every piece of testimony.  Not just 
portions of it, not just portions that are advantageous to the State, 
and not just portions that are advantageous to the Defendant, but 
everything.  And I'm confident at the end of this journey, that you 
will find that Laparis Flowers is not a killer, Laparis Flowers is not 
the shooter, Laparis Flowers is not guilty of the murder of Russell 
Smart.  Laparis Flowers is not guilty of the attempted murder on 
Tyquan Charlton.  Laparis Flowers is not guilty of the attempted 
murder of Brandon Lewis.  Laparis Flowers is not guilty of the 
attempted murder of Jarrell Murray.  And Laparis Flowers is not 
guilty of possession of a firearm on that particular night during the 
commission of a violent crime.  And I am confident you will come 
back and you will end this search for justice, and your verdict will 
be fair, it will be true.  And it will be just, and it'll be not guilty on 
all counts for Laparis Flowers.   
 

(Tr. 585-86).  At the PCR hearing, trial counsel testified solicitors often used that language at trial.   
 
 Initially, Applicant has not provided any law at the time of Applicant’s trial that prohibited 
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attorneys from arguing truth-seeking language.  Although Beaty,12 Aleksey, and Daniel found such 

language improper by courts, they did not prohibit attorneys from making such arguments.  See 

State v. Beaty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018) (“[A] trial judge should refrain from 

informing the jury, whether through comments or through a charge on the law, that its role is to 

search for the truth, or to find the true facts, or to render a just verdict.  These phrases could be 

understood to place an obligation on the jury, independent of the burden of proof, to determine the 

circumstances surrounding the alleged crime and from those facts alone render the verdict the jury 

believes best serves its perception of justice.  We instruct trial judges to avoid these terms and any 

others that may divert the jury from its obligation in a criminal case to determine whether the State 

has proven the defendant's guilt beyond a reasonable doubt.”); State v. Aleksey, 343 S.C. 20, 27, 

538 S.E.2d 248, 251 (2000) (“[W]e have urged trial courts to avoid using any ‘seek language when 

charging jurors on either reasonable doubt or circumstantial evidence . . . . (emphasis added)); 

State v. Daniels, 401 S.C. 251, 256, 737 S.E.2d 473, 475 (2012) (“[W]e instruct the trial judge to 

remove any suggestion from his general sessions charges that a criminal jury's duty is to return a 

verdict that is “just” or “fair” to all parties.” (emphasis added)); cf. Teamer v. State, 416 S.C. 171, 

183, 786 S.E.2d 109, 115 (2016) (“[T]he PCR court erred in finding trial counsel ineffective for 

failing to object to the jury instruction when no case law existed rendering the instruction improper 

per se.  This Court has previously held that reasonable representation does not require trial counsel 

to foresee successful appellate challenges to novel questions of law.”).   

 Ultimately, Applicant bears the burden of proving his allegations.  Here, he has not proven 

deficiency from counsel’s failure to object to the solicitor’s use of this language.  Likewise, 

because counsel’s statements were responsive to the solicitor’s statements, this Court finds 

 
12 Although Beaty was published after Applicant’s trial, the Supreme Court had issued a similar opinion in Beaty prior 
to Applicant’s trial.  See State v. Beaty, Op. No. 27693 (S.C. Sup. Ct. filed Dec. 29, 2016).   
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Applicant did not show counsel’s use of truth-seeking language fell below prevailing professional 

norms here.  Thus, Applicant did not prove deficiency.   

 Further, to the extent counsel was deficient for not objecting to the court’s preliminary 

remarks, this Court finds it is not reasonably likely an objection would have changed the outcome.  

Importantly, although the court made truth-seeking statements in its opening comments, Applicant 

has not shown that the court used similar language during its charge.  Thus, it is not reasonably 

likely these comments shifted the burden of proof and made the jury believe Applicant had to 

disprove the State’s case.  See Aleksey, 343 S.C. at 20, 538 S.E.2d at 248 (finding that although 

truth-seek language by the court was not appropriate, it did not shift the burden of proof when it 

was not given in conjunction with the charge on the State’s burden of proof); id. at 28-29, 538 

S.E.2d at 252-53 (“There is not a reasonable likelihood the jury applied the challenged instruction 

in a manner inconsistent with the burden of proof beyond a reasonable doubt.  The trial court's 

instructions concerning seeking the truth were given in the context of the jury's role in determining 

the credibility of witnesses.  The  remarks were prefaced by a full instruction on reasonable doubt 

and followed by an additional exhortation to bear in mind the State's heavy burden of proof.” 

(footnote omitted)).   

 To prevail on an ineffective assistance of counsel claim, Applicant must show both 

deficiency and prejudice.  Under Aleksey, it is not reasonably likely the outcome of this trial would 

have been different had counsel objected to this language.  Cf. Beatty, 423 S.C. 26, 32-34, 813 

S.E.2d 502, 505-06 (2018) (finding defendant not prejudiced by court’s pretrial comments that a 

trial is a search for the truth and the jury’s role is to render true and just verdict and determine true 

facts when these comments “were a mere statement to the jury and not a charge on the law” and 

“the remarks were not linked to either the reasonable doubt or the circumstantial evidence 
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charges”).  Likewise, for the same reason, this Court finds it is not reasonably likely the solicitor’s 

comment or counsel’s comments shifted the burden of proof and affected the outcome.  Thus, 

Applicant did not prove prejudice.   

Ineffective Assistance of Appellate Counsel 

A defendant is entitled to effective assistance of appellate counsel. Southerland v. State, 

337 S.C. 610, 615, 524 S.E.2d 833, 836 (1999).  Although appellate counsel is required to provide 

effective assistance of counsel, “appellate counsel is not required to raise every non-frivolous issue 

that is presented by the record.” Thrift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990).  

“For judges to second-guess reasonable professional judgments and impose on ... counsel a duty 

to raise every ‘colorable’ claim suggested by a client would disserve the very goal of vigorous and 

effective advocacy. . .” Jones v. Barnes, 463 U.S. 745, 754 (1983).   

Generally, in analyzing a claim of ineffective assistance of appellate counsel, the Court 

applies the Strickland test just as it would when analyzing a claim of ineffective assistance of trial 

counsel. Southerland, 337 S.C. at 616, 524 S.E.2d at 836.  Courts thus must consider (1) whether 

appellate counsel's performance was deficient, and (2) whether the applicate was prejudiced by 

appellate counsel's deficient performance.  Bennett v. State, 383 S.C. 303, 309, 680 S.E.2d 273, 

276 (2009).  To prove prejudice, the applicant must show that, but for counsel's errors, there is a 

reasonable probability he would have prevailed on appeal.  Anderson v. State, 354 S.C. 431, 434, 

581 S.E.2d 834, 835 (2003).   

 Applicant asserts appellate counsel was ineffective for not raising the issue of whether the 

new Supreme Court rule prohibiting the use of the malice charge applied to his case, which was 

on appeal at the time.  Specifically, Applicant contends the trial court instructed the jurors that an 

inference of malice may arise from the use of a deadly weapon.  (Tr. 606-07).  He contends the 
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Supreme Court decided State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019) while his appeal 

was pending.  Applicant contends the charge was improper and shifted the burden of proof.  He 

further contends the trial court and counsel agreed “the inference of malice is a wrongful 

instruction,” but rather than deleting the inference instruction, the court “decided to explain to the 

jury that it is not a conclusive presumption.”  This Court finds Applicant did not prove appellate 

counsel was ineffective in this regard.   

 This argument was not preserved; thus, appellate counsel was not deficient for not raising 

it.13  Because this argument was not preserved, appellate counsel was not deficient for not raising 

it, and it is likewise not reasonably likely the outcome would have been different had appellate 

counsel raised this issue.  See Burdette, 427 S.C. at 505, 832 S.E.2d at 583 (“Our ruling today is 

effective in this case and in those cases which are pending on direct review or are not yet final, so 

long as the issue is preserved.” (emphasis added)).  Thus, Applicant did not prove appellate 

counsel was ineffective, and this claim is denied.   

CONCLUSION 

 Based on the foregoing, this Court concludes Applicant has not established any 

constitutional violations that would require this Court to grant relief.  Thus, this application is 

denied and dismissed with prejudice.  

 Should Applicant wish to secure appellate review, he must file and serve a notice of appeal 

within thirty days of receipt by counsel of written notice of entry of judgment.  See Rule 203, 

SCACR.  Applicant has the right to an appellate counsel’s assistance in seeking review of the 

denial of PCR.  Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).  If Applicant wishes to seek 

appellate review, PCR counsel must serve and file a notice of appeal on applicant’s behalf.  Rule 

 
13 Further, as set forth above, this charge was proper under the law that existed at the time of Applicant’s trial—making 
trial counsel’s failure to object not deficient.   
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71.1(g), SCRCP.  Attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.  

 IT IS THEREFORE ORDERED:  

1. This application for PCR is denied and dismissed with prejudice; and  

2. Applicant shall be remanded to and remain in the custody of the State.  

 AND IT IS SO ORDERED THIS ___ day of _______________, 2023.  

        _________________________ 
        ROBERT J. BONDS 
        Presiding Judge 
        Fourteenth Judicial Circuit 
 

___________________, South Carolina 

 

944



1 

2020-CP-03-00257 

STATE OF SOUTH CAROLINA  )          IN THE COURT OF COMMON PLEAS 

COUNTY OF ALLENDALE  )          FOR THE FOURTEENTH JUDICIAL CIRCUIT 

) 

LaParis Flowers, SCDC #375098,  ) Case No. 2020-CP-03-00257 

      )  

   Applicant,  )  

      ) Respondent’s Return to Applicant’s 

  v.    ) Rule 59(e), SCRCP Motion 

      )  

State of South Carolina,   )  

      )  

   Respondent.  ) 

      ) 

 

This matter is before the Court by way of an application for post-conviction relief (PCR) 

filed by LaParis Flowers (Applicant) on October 19, 2020.  On March 14, 2023, an evidentiary 

hearing convened before the Honorable Robert J. Bonds.  Applicant was present and represented 

by E. Charles Grose, Jr., Esquire.  Following the hearing, Judge Bonds issued an order denying 

relief and dismissing the application with prejudice.  Applicant has now filed a motion to 

reconsider the Order of Dismissal.  Respondent submits the Order of Dismissal properly applied 

the law and considered the evidence before it, and Applicant failed to identify anything the order 

overlooked or misapprehended.  Thus, Respondent requests the Court deny this motion.1  

Standard of Review 

Respondent submits the Order of Dismissal properly cited to and applied Strickland v. 

Washington, 466 U.S. 688 (1984), which is the seminal case for evaluating claims of ineffective 

assistance of counsel.   

Alleged violation of section 17-27-80 and Separation of Powers 

 Applicant first contends the PCR court delegated its judicial authority to the Office of the 

 
1 Respondent concedes this motion is timely.  The Clerk of Court did not serve the filed order on Respondent, and 

Respondent did not obtain the filed Order until November 30, 2023. 
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Attorney General by having the Assistant Attorney General draft a proposed order.  He contends 

this practice violated both section 17-27-80 of the South Carolian Codea and the separation of 

powers.  This argument lacks merit.  

 Initially, the Order itself fully complies with section 17-27-80, which requires the court to 

“make specific findings of fact, and state expressly its conclusions of law, relating to each issue 

presented.”  The Order meticulously addresses each issue raised in Applicant’s amended 

application other than allegations (a)(i) and (a)(vii), which were expressly waived by Applicant at 

the PCR hearing.  Applicant did not expressly raise any other issues at the PCR hearing, and he 

does not raise any additional issues in this motion that were not addressed in the Order.  Thus, the 

Order fully complies with section 17-27-80.   

 Further, the procedure employed by the PCR court in having the Assistant Attorney 

General draft a proposed order did not violate section 17-27-80 or separation of powers.  Critically, 

the proposed order itself is simply that—a proposed order.  It has no legal bearing whatsoever 

until signed by the judge and filed by the clerk of court.  In fact, the PCR judge was free to change 

the order or even completely change his ruling prior to the filing of the order.  See Russell v. 

Wachovia Bank, N.A., 370 S.C. 5, 20, 633 S.E.2d 722, 730 (2006) (“An order is not final until it 

is entered by the clerk of court; and until the order or judgment is entered by the clerk of court, the 

judge retains control of the case.”).  By signing the order and forwarding it to the Clerk of Court 

for filing, the judge adopted the rulings as his own—i.e, he made “specific findings of fact, and 

state[d] expressly [his] conclusion of law, relating to each issue presented,” as required by section 

17-27-80.  Further, because the judge was free to change the order or even change his ruling prior 

to filing the order, it strains credibility to suggest that having the prevailing party draft a proposed 

order violated separations of powers.   
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 Finally, our appellate courts have recognized the common practice of having prevailing 

parties draft proposed orders.  In Pruitt v. State, 310 S.C. 254, 423 S.E.2d 127 (1992) the South 

Carolian Supreme Court did not ban the drafting of proposed orders by attorneys.  To the contrary, 

the Court set out the preferred process: “Counsel preparing proposed orders should be meticulous 

in doing so, opposing counsel should call any omissions to the attention of the PCR judge prior to 

the issuance of the order, and the PCR judge should carefully review the order prior to signing it.”  

Id. at 256, 423 S.E.2d at 128 (emphasis added).  Likewise, in the capital case of Hall v. Catoe, 360 

S.C. 353, 601 S.E.2d 335 (2004), the Court did not ban the practice of prevailing parties submitting 

a proposed order: “Although we sternly encourage PCR judges to draft their own findings of fact 

and conclusions of law in death penalty cases, we also acknowledge that in all other cases, it is 

common practice for judges to ask a party to draft a proposed order for the sake of efficiency.”  

Id. at 365, 601 S.E.2d at 341 (emphasis added).  More recently, in Fishburne v. State, 427 S.C. 

505, 832 S.E.2d 584 (1029), our Supreme Court again recognized—without condemning or 

prohibiting—the common practice of having the prevailing party draft a proposed order:  

The preparation and finalization of a PCR order is often a 

collaborative effort.  We recognize the prevailing party often 

prepares a proposed order of the PCR court.  When counsel for 

either side prepares the proposed order, the order must include 

findings of fact and conclusions of law as to all issues raised by an 

applicant.  A copy of the proposed order should be transmitted to 

opposing counsel.  Opposing counsel should promptly review the 

proposed order and alert preparing counsel and the PCR court as to 

any deficiencies in the proposed order.  Because the PCR judge will 

ultimately be signing the order, the PCR judge must carefully review 

the proposed order to ensure it includes appropriate findings of fact 

and conclusions of law as to all issues raised.  Once a proposed order 

is finalized, signed by the PCR judge, filed, and served upon the 

parties, the parties should thoroughly review the final order to make 

sure all issues raised were adequately addressed as required by 

section 17-27-80 and Rule 52(a); if they were not, a timely Rule 

59(e) motion should be filed, requesting the PCR court to address 

the appropriate issues.  

947



4 

2020-CP-03-00257 

Id. at 516, 832 S.E.2d at 589-90 (internal citation omitted) (emphasis added).  In fact, the rules of 

civil procedure contemplate attorneys submitting proposed orders to the court: “Any party proving 

a proposed order, proposed findings of fact or conclusions of law, or proposed judgment or other 

paper to the court for its consideration in any pending matter shall serve the same on all counsel 

of record at the same time and by the same means.”  Rule 5(b)(3), SCRCP (emphasis added).  

Additionally, “[t]he commentary to South Carolina Appellate Court Rule 501, Canon 3 B(7)(e) 

provides that ‘[a] judge may request a party to submit proposed findings of fact and conclusions 

of law, so long as the other parties are apprised of the request and are given an opportunity to 

respond to the proposed findings and conclusions.’” Hall, 360 S.C. at 364, 601 S.E.2d at 341 

(second alteration in original)).   

 The Order complies with section 17-27-80 because it addresses every issue raised with 

specificity—the primary issue Courts addressing orders in noncapital PCRs have been concerned 

with.  See, e.g., Fishburn, Pruitt, supra.  Further, the procedure of having prevailing counsel draft 

a proposed order is a commonly recognized practice in our State that does not violate section 

17-27-80.  Likewise, because the judge can change his ruling any time prior to filing the signed 

order, having the prevailing party draft a proposed order does not violate separation of powers.   

Alibi 

 Applicant next contends the PCR court overlooked trial counsel’s duty to conduct an 

independent investigation of available defenses.  Although counsel has a duty to conduct an 

independent investigation, the standard for evaluating effective assistance of counsel is 

reasonableness under prevailing professional norms.  Here, where counsel credibly2 testified that 

Applicant never raised to him a defense of alibi, Applicant never indicated he wanted to testify, 

 
2 The PCR court found counsel’s testimony on this point credible.  It likewise found Applicant’s testimony that he 

told counsel about an alibi to be not credible.   
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Applicant never asked counsel to speak to witnesses, Nix did not mention being with Applicant 

that night, and Applicant did not point out any potential witnesses at trial to counsel, counsel acted 

reasonably under prevailing professional norms by not investigating or otherwise pursuing an alibi.  

Nix herself admitted at the PCR hearing that she did not tell trial counsel she could provide an 

alibi.  Further, Nix’s statements to police did not indicate she could provide an alibi for Applicant, 

and the statements of Kimberly and Jaquavian likewise did not put counsel on notice of an alibi.  

As the PCR court found, if Applicant had truly had an alibi defense, he would have brought this 

to counsel’s attention.  The PCR court’s order contains adequate support for its finding that 

Applicant did not prove deficiency.3   

 Further, the PCR court properly concluded it is not reasonably likely the testimony 

presented at the PCR hearing would have changed the outcome of trial.  Notably, Kimberly and 

Jaquavian’s testimony—which was merely that they saw Applicant at a club the evening prior to 

the shooting—did not establish an alibi or otherwise make it more likely than not that Applicant 

was innocent of this crime.  Likewise, although Nix testified at the PCR hearing that Applicant 

followed her when she left the club, in a supplemental statement to police signed the same night 

 
3 Applicant’s reliance on standards promulgated by Public Defenders and Assigned Counsel to support his allegation 

of deficiency is misplaced.  (Mot. 5).  Although courts may look to such standards to inform decisions related to 

prevailing professional norms, these standards in and of themselves do not define effectiveness under the Sixth 

Amendment. The Sixth Amendment standard is ultimately governed by Strickland and its touchstone of 

reasonableness under prevailing professional norms.  See, e.g., Bobby v. Van Hook, 558 U.S. 4, 8 (2009) (“Strickland 

stressed, however, that ‘American Bar Association standards and the like’ are ‘only guides’ to what reasonableness 

means, not its definition.” (quoting Strickland, 466 U.S. at 688)); Nix v. Whiteside, 475 U.S. 157, 165–66 (1986) 

(“Under the Strickland standard, breach of an ethical standard does not necessarily make out a denial of the Sixth 

Amendment guarantee of assistance of counsel. When examining attorney conduct, a court must be careful not to 

narrow the wide range of conduct acceptable under the Sixth Amendment so restrictively as to constitutionalize 

particular standards of professional conduct . . . .  In some future case challenging attorney conduct in the course of a 

state-court trial, we may need to define with greater precision the weight to be given to recognized canons of ethics, 

the standards established by the state in statutes or professional codes, and the Sixth Amendment, in defining the 

proper scope and limits on that conduct.”).   

 

Nevertheless, based on counsel’s credible testimony that Applicant never mentioned an alibi or asked him to interview 

specific witnesses, counsel’s investigation here did not violate Guideline 4.1 of performance standards of Public 

Defenders and Assigned Counsel in non-capital cases.   
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as her original statement, she indicated she “drop[ed her] cousin and her stepsister off, stayed there 

and 10 minutes later [Applicant] pull[ed] up and drop[ped] Tron off.”  (emphasis added).  This 

statement contradicted her PCR testimony that Applicant was “right behind me at Ashley’s house,” 

making her PCR testimony inherently not credible.  Critically, the PCR court was able to judge 

the demeanor and credibility of Applicant and Nix at the PCR hearing and found their testimony 

about Applicant’s newly-created alibi defense not credible.  The PCR court properly found that 

based on the evidence presented at trial—including three witness identifications and evidence of 

gunshot residue in the car Applicant admitted he was driving—it is not reasonably likely the 

outcome would have been different had Applicant presented the alibi defense and witnesses he 

presented at the PCR hearing.   

 Finally, Applicant’s reliance on Weldon v. State, 436 S.C. 69, 870 S.E.2d 183 (Ct. App. 

2021), is misplaced.  Critically, the attorney in Weldon was aware of the alibi defense in advance 

of trial and had spoken to both the defendant and his family about it.  Notwithstanding this, counsel 

did not call any witnesses at trial, and at the PCR hearing he could not recall or articulate a strategic 

reason for not calling them.  Here, counsel’s reason for not presenting an alibi was clear—counsel 

was never informed by Applicant or anyone else that he had an alibi.  Without being aware of an 

alibi, counsel cannot be deficient for not presenting an alibi.  Thus, the PCR court properly found 

Applicant did not prove this claim.    

Jury Charge – Biggers factors 

 Applicant next contends the PCR court erred in finding counsel was not ineffective for 

failing to ask the Court to charge the Neil v. Biggers factors to a jury.  For the first time in this 

Rule 59(e) motion, Applicant points to the identification charge in the General Sessions Charge 

Book to support his contention that counsel was ineffective.  Respondent submits this late 
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allegation is untimely and should not be considered.    

 Further, this contention lacks merit.  Again, the Strickland standard for effectiveness is 

reasonableness under prevailing professional norms.  Prevailing professional norms do not require 

attorneys to ask judges to charge the Biggers factors—especially when Biggers itself is concerned 

with the admissibility of an identification that is the result of “an otherwise unduly suggestive 

identification procedure.”  State v. Liverman, 398 S.C. 130, 138, 727 S.E.2d 422, 426 (2012) 

(citing Biggers, 409 U.S. at 199-200) (emphasis added).  Here, nothing suggests the witnesses’ 

identification of Applicant from photographic lineups was unduly suggestive—especially when 

the three witnesses knew Applicant and identified him as the shooter prior to being shown the 

photographic lineups.  (R. 83-102).  Applicant still has not pointed to any case that requires a judge 

to charge the Biggers factors to a jury.  Thus, Applicant failed to prove that counsel’s failure to 

request the court charge the Biggers factors was below prevailing professional norms or deficient.  

Likewise, the PCR court properly found that here, where the eyewitnesses all testified they knew 

Applicant prior to the shooting, it is not reasonably likely the outcome would have been different 

had the court charged the Biggers factors.   

Jury Charge – Malice Inference 

 In arguing counsel was ineffective for failing to object to the inferred malice charge, 

Applicant attempts to take a statement by the trial court judge outside the presence of the jury4 to 

obscure the real issue: whether the charge inferred-malice charge itself was improper at the time 

of Applicant’s trial and whether counsel thus was ineffective for not objecting to it.  The Court 

 
4 Although the trial court referenced a “wrongful presumption” when discussing jury charges, it is not clear from the 

transcript which charge it was discussing at that time.  (R. 546).  Because State v. King, 422 S.C. 47, 64 n.5, 810 

S.E.2d 18, 27 n.5 (2017) was decided less than three months before Applicant’s trial, it is reasonable to assume the 

parties were discussing the fact that inferred-malice should no longer be charged with attempted murder—for which 

Applicant was also on trial.   
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should not fall for this trap.  

 Here, the PCR court properly concluded that the inferred-malice charge was a proper 

charge at the time of Applicant’s trial.  Although an instruction that malice can be inferred from 

the use of a deadly weapon is no longer good law in South Carolina, the case prohibiting this 

charge came out after Applicant’s trial.  See State v. Burdette, 427 S.C. 490, 503, 832 S.E.2d 575, 

582 (2019) (“A jury instruction that malice may be inferred from the use of a deadly weapon is an 

improper court-sponsored emphasis of a fact in evidence—that the deed was done with a deadly 

weapon—and it should no longer be permitted.”).  At the time of Applicant’s trial, this charge was 

permissible when no evidence was presented that would reduce, mitigate, excuse, or justify the 

homicide.  See State v. Belcher, 385 S.C. 597, 612, 685 S.E.2d 802, 810 (2009) (“[W]here evidence 

is presented that would reduce, mitigate, excuse or justify a homicide (or assault and battery with 

intent to kill) caused by the use of a deadly weapon, juries shall not be charged that malice may be 

inferred from the use of a deadly weapon.”, overruled by Burdette, 427 S.C. at 490, 832 S.E.2d at 

575).  Here, no evidence was presented that would reduce, mitigate, excuse, or justify this 

homicide, making this charge proper at the time.  Because this charge was proper at the time of 

trial, counsel was not deficient for failing to object.  See Teamer v. State, 416 S.C. 171, 183, 786 

S.E.2d 109, 115 (2016) (“[T]he PCR court erred in finding trial counsel ineffective for failing to 

object to the jury instruction when no case law existed rendering the instruction improper per se.  

This Court has previously held that reasonable representation does not require trial counsel to 

foresee successful appellate challenges to novel questions of law.”). 

 Further, at the time of Applicant’s trial, courts charging that malice may be inferred from 

the use of a deadly weapon were also required to charge the “permissive inference” charge from 

State v. Elmore, 279 S.C. 417, 421, 308 S.E.2d 781, 784 (1983), overruled on other grounds by 
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State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991), and overruled by State v. Burdette, 427 

S.C. 490, 832 S.E.2d 575 (2019).  The Court here charged the permissive inference charge using 

substantially the same language as Elmore.  (Tr. 606-07).  This was a proper charge under the law 

that existed at the time of trial, and counsel was not deficient for not objecting.  Finally, Applicant’s 

attempt to argue the law was well-established that the inferred-malice instruction was an improper 

comment on the facts is directly refuted by our Supreme Court in Burdette, wherein it 

acknowledged it was overruling precedent and found its ruling “will not apply to convictions 

challenged on post-conviction relief.”  427 S.C. at 505, 832 S.E.2d at 583 (emphasis added).  Thus, 

the PCR court properly denied this claim.    

Failed to introduce recorded interviews 

 Applicant contends the PCR court erred in finding counsel ineffective for not introducing 

into evidence recordings of interviews of the Brandon Lewis, Jarrell Murray, and Tyquan 

Charleton.  He contends the Order contains three flaws: (1) the record does not support the finding 

that counsel effectively cross-examined Carleton and Murry, (2) the record does not support the 

finding that counsel’s decision to impeach the witnesses through cross rather than admitting the 

recordings was reasonable, and (3) the Order misplaces reliance on Rule 613(b).  However, counsel 

testified extensively at the PCR hearing  about his cross-examination of the witnesses and his 

attempt to impeach them.  He further testified that had he introduced the videos, he would have 

lost the last-closing argument—which he discussed with Applicant.  Again, the standard under 

Strickland is reasonableness under prevailing professional norms, and Respondent submits a 

review of the transcript shows counsel effectively cross-examined Carleton and Murray.5  (Tr. 

266-73, 276, 291-97).  Notably, counsel credibly testified at the PCR hearing that he decided not 

 
5 Lewis never identified Applicant as the shooter at trial.  (Tr. 298-308).   
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to attempt to enter the recordings because he had effectively impeached the witnesses through 

cross-examination, he wanted to preserve his right to close last, and he discussed this strategy with 

Applicant.  This was a reasonable strategy.  Although the desire to preserve final closing argument 

is not conclusive of whether counsel articulates a valid strategy, the preservation of last argument 

is a valid factor for an attorney to consider when determining whether to introduce evidence.  

Obviously the materiality of such evidence is important, but when the evidence has a low probative 

value—as here, when counsel effectively impeached the witnesses through cross—the decision to 

forego introducing evidence in order to preserve last argument can be a reasonable strategy.   Here, 

counsel’s decision was valid and reasonable under prevailing professional norms, and the PCR 

court properly found Applicant did not prove deficiency.   

 Likewise, as the Court found, Applicant did not point to what portion of the recordings 

could have been used to further impeach the witnesses and thus did not meet his burden of proving 

prejudice.  Counsel did not even seek to play the recordings at the hearing; he merely introduced 

them into evidence, expecting the Court to comb through the recording to determine what portions 

of them Applicant believed should have been used for impeachment.  Again, Applicant has the 

burden of proving his case, and where he merely introduces a recording and conclusively alleges 

it shows prejudice, he does not meet his burden.  Finally, the PCR court properly found it is not 

reasonably likely the recordings would have been admitted had counsel sought to admit them.  See 

Rule 613(b), SCRE (“Extrinsic evidence of a prior inconsistent statement by a witness is not 

admissible unless the witness is advised of the substance of the statement, the time and place it 

was allegedly made, and the person to whom it was made, and is given the opportunity to explain 

or deny the statement.  If a witness does not admit that he has made the prior inconsistent statement, 

extrinsic evidence of such statement is admissible.  However, if a witness admits making the prior 
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statement, extrinsic evidence that the prior statement was made is inadmissible.  This provision 

does not apply to admissions of a party-opponent as defined in Rule 801(d)(2).”).  Thus, the PCR 

court properly denied this claim.   

Failed to object to improper comments 

 Applicant argues the PCR court erred in finding counsel was not ineffective for not 

objecting to the solicitor’s improper comments during closing argument.  Specifically, Applicant 

avers counsel should have objected when the solicitor argued, “It is not my intent to prosecute an 

innocent man.  Not so.  We do not prosecute the innocent, only the guilty.”  (Tr. 550).  Likewise, 

Applicant contends counsel was ineffective for not objecting when the solicitor improperly 

vouched for Lewis, an inmate in federal custody, including but not limited to argument about the 

snitching code.  (Tr. 555-57).   

 The PCR court properly found the first statement—while it may have been improper—did 

not so infect the trial with unfairness as to make the resulting conviction a denial of due process.  

Unlike the multitude of improper statements in Fortune, this statement was a single, passing 

statement at the beginning of a closing argument that spanned twenty-three pages.  On balance, 

this statement did not so infect the trial with unfairness as to make the resulting conviction a denial 

of due process.  See Darden v. Wainwright, 477 U.S. 168 (1986) (finding solicitor’s references to 

capital defendant as “an animal” whose head he wished had been blown off with a rifle were 

improper but did not so infect the trial with unfairness as to violate due process).   

 Finally, the PCR court properly found the solicitor’s comment about the snitching code did 

not constitute improper vouching and thus was not objectionable.  See State v. Shuler, 344 S.C. 

604, 630, 545 S.E.2d 805, 818 (2001) (“Improper vouching occurs when the prosecution places 

the government's prestige behind a witness by making explicit personal assurances of a witness' 
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veracity, or where a prosecutor implicitly vouches for a witness' veracity by indicating information 

not presented to the jury supports the testimony.”); State v. Busse, 439 S.C. 104, 111, 886 S.E.2d 

208, 212 (2023) (“[A] prosecutor is expected to comment on the credibility of the witnesses when 

making a closing argument.  Far from improper, . . . doing so is one of the fundamental 

responsibilities of a lawyer.”).  As noted in Busse, a prosecutor can comment on the credibility of 

witnesses during closing argument.  Thus, the PCR court properly found counsel was not deficient 

for not objecting, and Applicant likewise did not show any resulting prejudice.  

Failed to object to truth-seeking language 

 Applicant’s argument here focuses only on the truth-seeking language in the solicitor’s 

closing argument.  In sum, he contends counsel has a duty to object to improper closing argument, 

and the solicitor “emphasizing the trial judge’s erroneous instruction compounded the prejudice to 

Mr. Flowers.”  (Mot. 11).  However, Applicant still has not pointed to any law at the time of 

Applicant’s trial that prohibited attorneys from arguing truth-seeking language.  Although Beaty,6 

Aleksey, and Daniel found such language improper by courts, they did not prohibit attorneys from 

making such arguments.  See State v. Beaty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018) (“[A] 

trial judge should refrain from informing the jury, whether through comments or through a charge 

on the law, that its role is to search for the truth, or to find the true facts, or to render a just verdict.  

These phrases could be understood to place an obligation on the jury, independent of the burden 

of proof, to determine the circumstances surrounding the alleged crime and from those facts alone 

render the verdict the jury believes best serves its perception of justice.  We instruct trial judges 

to avoid these terms and any others that may divert the jury from its obligation in a criminal case 

to determine whether the State has proven the defendant's guilt beyond a reasonable doubt.” 

 
6 Although Beaty was published after Applicant’s trial, the Supreme Court had issued a similar opinion in Beaty prior 

to Applicant’s trial.  See State v. Beaty, Op. No. 27693 (S.C. Sup. Ct. filed Dec. 29, 2016).   
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(emphasis added)); State v. Aleksey, 343 S.C. 20, 27, 538 S.E.2d 248, 251 (2000) (“[W]e have 

urged trial courts to avoid using any ‘seek language when charging jurors on either reasonable 

doubt or circumstantial evidence . . . . (emphasis added)); State v. Daniels, 401 S.C. 251, 256, 737 

S.E.2d 473, 475 (2012) (“[W]e instruct the trial judge to remove any suggestion from his general 

sessions charges that a criminal jury's duty is to return a verdict that is “just” or “fair” to all parties.” 

(emphasis added)); cf. Teamer v. State, 416 S.C. 171, 183, 786 S.E.2d 109, 115 (2016) (“[T]he 

PCR court erred in finding trial counsel ineffective for failing to object to the jury instruction when 

no case law existed rendering the instruction improper per se.  This Court has previously held that 

reasonable representation does not require trial counsel to foresee successful appellate challenges 

to novel questions of law.”).   

 Ultimately, Applicant bears the burden of proving his allegations.  Here, he has not proven 

deficiency from counsel’s failure to object to the solicitor’s use of this language.  Likewise, 

because counsel’s statements were responsive to the solicitor’s statements, the PCR court properly 

found Applicant did not show counsel’s use of truth-seeking language fell below prevailing 

professional norms.  Thus, Applicant did not prove deficiency.   

 Finally, the PCR court properly found it is not reasonably likely an objection to the court’s 

preliminary remarks would have changed the outcome.  Here, the court did not use truth-seeking 

language during its charge; thus, it is not reasonably likely these comments shifted the burden of 

proof and made the jury believe Applicant had to disprove the State’s case.  See Aleksey, 343 S.C. 

at 20, 538 S.E.2d at 248 (finding that although truth-seek language by the court was not 

appropriate, it did not shift the burden of proof when it was not given in conjunction with the 

charge on the State’s burden of proof); id. at 28-29, 538 S.E.2d at 252-53 (“There is not a 

reasonable likelihood the jury applied the challenged instruction in a manner inconsistent with the 
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burden of proof beyond a reasonable doubt.  The trial court's instructions concerning seeking the 

truth were given in the context of the jury's role in determining the credibility of witnesses.  The  

remarks were prefaced by a full instruction on reasonable doubt and followed by an additional 

exhortation to bear in mind the State's heavy burden of proof.” (footnote omitted)).   

 To prevail on an ineffective assistance of counsel claim, Applicant must show both 

deficiency and prejudice.  Under Aleksey, it is not reasonably likely the outcome of this trial would 

have been different had counsel objected to this language.  Cf. Beatty, 423 S.C. 26, 32-34, 813 

S.E.2d 502, 505-06 (2018) (finding defendant not prejudiced by court’s pretrial comments that a 

trial is a search for the truth and the jury’s role is to render true and just verdict and determine true 

facts when these comments “were a mere statement to the jury and not a charge on the law” and 

“the remarks were not linked to either the reasonable doubt or the circumstantial evidence 

charges”).  Likewise, for the same reason, it is not reasonably likely the solicitor’s comment or 

counsel’s comments shifted the burden of proof and affected the outcome, and the PCR court 

properly found Applicant did not prove prejudice.   

Ineffective Assistance of Appellate Counsel 

 In arguing the PCR court erred in finding appellate counsel was not ineffective, Applicant 

again attempts to confusticate the issue by referencing an unclear remark by the trial court about a 

“wrongful presumption.”  Again, it is not clear from the transcript which charge the court was 

referencing when it stated “wrongful presumption,” and the most likely inference—since King had 

been decided less than three months before—was that the trial court was indicating that “implied 

malice” is a “wrongful presumption” on an attempted murder charge.  This charge had nothing to 

do with whether the court could charge inferred malice from the use of a deadly weapon as part of 

a murder charge.  In short, this passing reference was insufficient to preserve this issue for appeal; 
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thus, appellate counsel was not ineffective for not raising it.   

Conclusion 

 Based on the foregoing, the Court should DENY Applicant’s motion to reconsider.  

       Respectfully Submitted,  

ALAN WILSON 

Attorney General 

 

DONALD J. ZELENKA 

Deputy Attorney General 

 

DANIELLE DIXON 

Assistant Attorney General  

 

By:_s/Danielle Dixon____________ 

ATTORNEYS FOR RESPONDENT 

 

Office of the Attorney General 

Post Office Box 11549 

Columbia, South Carolina 29211 

Telephone: (803) 734-3737 

 

December 14, 2023 
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