STATE OF SOUTH CAROLINA

Sep252024
8.C. SUPREME COURT

IN THE SUPREME COURT

Certiorari to Lexington County

Honorable Daniel McLeod Coble, Circuit Court Judge

DAVID RAY BROWN,

PETITIONER
V.

STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2024-000058

APPENDIX
GARY H JOHNSON ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent Defense  DONALD J. ZELENKA
Division of Appellate Defense Deputy Attorney General
PO Box 11589 Rembert Dennis Building
Columbia, SC 29211-1589 1000 Assembly Street, Room 519
(803) 734-1330 Columbia, SC 29201

(803)734-3970

ATTORNEY FOR PETITIONER

ATTORNEYS FOR RESPONDENT

VOLUME II

PAGES 501-719



INDEX
IN D X e I
TRIAL TRANSCRIPT DATED JANUARY 19-21 AND 25, 2016 .......ccoviiiiiieiiiiinicieee e, 1
APPLICATION FOR POST-CONVICTION RELIEF .......cccoiiiiiieeee 590
RETURN AND MOTION FOR A MORE DEFINITE STATEMENT ..o 599
ORDER RELIEVING COUNSEL AND APPOINTING NEW COUNSEL ..........cccccviiiiennne 606
MOTION TO AUTHORIZE DISCOVERY .....ooiiiiiiiiiieeeiee e 608
RETURN TO MOTION TO AUTHORIZE DISCOVERY ......coiiiiiiiiieiise e 610
ORDER DENYING MOTION TO AUTHORIZE DISCOVERY ......ccccoooiiiiiiiiciieiiee e, 619
AMENDMENT TO APPLICATION FOR POST-CONVICTION RELIEF...........ccccoviiiiienn 626
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED OCTOBER 24, 2023 .....630
ORDER OF DISMISSAL ..ottt ettt ne e 668

INDICTIMENT(S) covecoeeeeeeeeeeeeeeeeeeeeeeseeseeseeseseeeseseesees s eseseeesess e eeeees e eeseseeeseeeeseeeeeeeseeeeseeeee 708



501



502



503



504



505



506



507



508



509



510



511



512



513



514



515



516



517



518



519



520



521



522



523



524



525



526



527



528



529



530



531



532



533



534



535



536



537



538



539



540



541



542



543



544



545



546



547



548



549



550



551



552



553



554



555



556



557



558



559



560



561



562



563



564



565



566



567



568



569



570



571



572



573



574



575



576



ST7



578



579



580



581



582



583



584



585



586



587



588



589



6102-11-834 A3INNVOS

590 - FORM 5

STATE OF SOUTH CAROLINA

2019CP3200622

IN THE COURT OF COMMON PLEAS
County of LEKir\q_kcjr\

Drevid B, Boon  * 1900

Full name and prison number (if any) of Applicant

e -‘.X
V. shtry
APPLICATION FOR ;3

State of South Carolina POST-CONVICTION RELIEF

4
12 1KY 11 934610

M Mt Nt Nt Nt Mt S S St e Vet St e S

INSTRUCTIONS ~ READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answerto a
particular question on the reverse side of the page or on an additional page, Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perfjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shall be meiled to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention MM&N\

2. Name and location of Court which imposed sentence

Letiredon Cowrd Sudicde\ Cewlea
3. Name(s) of co-defendant(s) (if any)

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
(a) 20\ - (S - 32- OOLLD &) 2o G5~ 32- o0\l

(b) _20Ve~ 6S- 32~ oMby M2t~ 65~ 32~ m\mREeE{_VED

1 FER 072018
BC.1. MAILROOM
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(c)

The date upon which sentence was imposed and the terms of the sentence:
(2) Senurry 25, 20\k

(b) A0 yeBns

() B UERRS

Check whether a finding of guilty was made:
(a) after a plea of guilty

(b) after a plea of not guilty v~

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Ues

If you answered “yes” to (7), list:
(a)  the name of each Court to which you appealed:
. Soudn Craghine Couad of _Appewls

1i.

iii.,

(b)  the result in each such Court to which you appealed:

i. Dismissed

ii.

i,

(©) the date of each such result:

i Mupch 24, 20\R

ii.

iii.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:

i Unpublished OPinton Not 201%- WP~ il

ii.

iif.

If you answered “no” to (7), state your reasons for not so appealing;

(a)

(b)

591
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592

10.

11.

12.

13.

©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

@ __ AnEfFEdWE  Assidence of Counsel
® _ DuE Peacess Vichalions
(@ __ Proseoukoniel MisConduck
State concisely and in the same order the facts which support each of the grounds set out

in (10):

@ Y Dedeimeshiel dhwnce P Frded Yo tavise ) Tuddhunbeay Nen

(b) Am&uﬂzh‘_nf_%m&siﬂm\s&ﬁ Proseculion
{c) Y\)F.%‘Suv,\\ ')Fv.:g«_\@ :__Y_\\me he Ta Yo Awend \l\w\icn_\iafm

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? N/A

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? N/A

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? N/RA

(d)  any other petitions, motions or applications in this or any other Court? _ N/ A
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: '

(a)  the specific nature thereof:

i. N/A

il

iv.

(b)  the name and location of the Court in which each was filed:
. N /A

ii.

iii.

iv.
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14.

15.

ii.

iii.

iv.

(d)
i

i,

iii.

iv.

(e)

i.

i

iii.

iv.

the disposition thereof:

N/R

the date of each such disposition:

N/ A

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

N/ B

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

N/A

If you answered “yes” to (14) identify:

(a)
i.

il.

iii.

(b)
i

ii.

il

which grounds have been presented:

N/ B

the proceedings in which each ground was raised:
N/RA

Revised 3/2003
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594

16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)
(b)
(©)

Freml e P.CR APdlicalion

Were you represented by an attorney at any time during the course of:

(@)
(b)
©
(d)

(©)

your arraignment and plea? UES
your trial, if any? WES

your sentencing? Ues

your appeal, if any, from the judgment of conviction or the imposition of
sentence? YES

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
[ YA

If you answered “yes” to one or more parts of (17), list:

()

i.

ii.

iit.

(®)

ii.

iii.

the name and address of each attorney who represented you:
DN Srmin A, SNdely

200 E:g‘s‘g LA TR AY 5}&2&%, LEL'\ﬁﬁnn] Q.0, 2901
_ Robeod ™, Duds¥

— 1330 Lady Deeek, Sude Moy, Columiia, S0, 29203

the proceedings at which each such attorney represented you:

3 B IR = i

— Trxeeeh fggeal

RECEIVED
5 FEp 072010

PC. MLHOOM

Revised 3/2003
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1 I .

19.  State clearly the relief you seek in filing this application:
€ ichion \Y X

20.  Are you now under sentence from any other court that you have not challenged?

NQ
STATE OF SOUTH CAROLINA )
_ ) VERIFICATION
County of L\.‘:m\c\‘\ov\ )
L F\‘E\\l"_\'_l\ Ry Besun , being duly sworn

upon my oath, depose and say tBat I have suhscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked ?&3 pplication; and that the matters and

allegations therein set forth are true.
wg ‘@M #1100

SWORN to and subscribed before me this

day Of /F..P_-L\fw. v'\, > 20'?
) Cormaine FW {1); (L.S.)
Notary Public
My Commission Expires: Ny Commission Exptres

September 25, 2023

RECEIVED)
FEB 07 2018
RC.I. MAILROOM

Revised 372003

595
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, F\}‘\\}'SA FR}«\.\ ?)RQU()'{'] , hereby apply for leave to
proceed in this action without prépayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to costs of said proceeding or give
security thereof.

MQ Lb/w.um) * | b300

Applicant

SWORN or affirm and subscribed before me this
7 n day of e 'y em; , AT

Ja/mﬂu‘ pﬁnuuﬂf

Notary Public
) Ny Commission Expinss
My Commission Expires: _ September 25, 2023

R ECEIVE]D)
FEB 07 2019
PC.I. MAILROOM

Revised 372003
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STATE OF.SOUTH CAROLINA

| e K‘w\q‘\@n

COUNTY OF

Denid S’;‘e,_L\ Y}&Q\m\ T A0

Plaintiff(s)

VS,

TThe Dhede of Soudn (redine

Defendant(s)

Submitted By: rengsd sz Voown % \"n_\g‘\bb

Address:

)

IN RT OF COMMON PLE;?S97
P019CP3200624

X

\

) CIVIL ACTION COVERSHEET

)

) -CP - -

) S

) =

) S SN
SC Bar #: P e .
Telephone #: Tl :J . e
Fax #: ::f%- [ Lo
Other: < -ﬂ:‘.:“_‘ -— N
E-mail: %)

NOTE: The coversheet and information contained herein neither replaces nor supplernents the fling and service of pleadings or other papers as required
by law. This form is required for the use of the Clerk of Court for the purpose of dockeling cases that are NOT E-Filed. It must be filled out completely,
signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Surnmons and Complaint This form is NOT required

to be filed in E-Filed Cases.

JURY TRIAL demanded in complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete

[J NON-JURY TRIAL demanded in complaint.

This case is subject to MEDIATION pursuant to the Courl Annexed Alternative Dispule Resolution Rules.

Ll
[} This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules,
Ll
[l

This case is exempt from ADR. (Proof of ADR/Exemplion Attached)
NATURE OF ACTION (Check Gne Box Below)

Contracts
Constructions (100)
Debt Collection (110)
General (130)

Breach of Cootract (140)
Fraud/Bad Faith (150)

Failure to Deliver/

Warranty (160)
Employment Discrim {170)
Employment (180}

Other (199)

OO0 0OOoOoooo

Inmate Petitlons

Tarls - Professional Malpraciice
[0 Dental Malpractice (200)
[0 Legal Malpractice (210)

O Medical Malpractice (220)

Previous Notice of Intent Case #
20 NI -

[0 Notice/ File Med Mal (230)
U Owmer299)

Adminlstrative Law/Relief

o (pCr(65)2 0  Reinstate Drv. License (300)
O Mandamus (520} O  Judicial Review (810)
[0 Habens Corpus (530} O Relief({820)
O Other(559) 0  Permanent Injunction (830)

[0  Forfeiture-Petition (840)

[0 Forfeinre—Consent Order (850)

a Other (899)

Special/Complex /Other
O Environmental {600) {J Pharmaceuticals (630)
O Automobile Arb. (610) [0 Unfair Trade Practices (640)
O  Medical (620) [0 Out-of State Depositions (650)
O [0 Motion to Quash Subpoena in
Cnber (699) an Qut-of-County Action (660}

O  Sexual Predator (510) [0  Pre-Suit Discgyery (670)
O Permanent Restraining Order (680)
O Interpleader (690)

Submitting Party Signature:
Note: Frivolous civil proceedings ma

D h

Torts — Personal Injury
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Praducts Liability {340)
Personal Injury {350)
Wrongful Death (360)
Assanlt/Banery (370)
Slander/Libel {380)

Other (399)

OoooOoOooooao

Judgments/Setileruents
Death Settlement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720}
Minor Settlement (730)
Tranecript Judgment (740)
Lis Pendens (750)

Transfer of Structured

Settlement Payment Rights

Application (760)

[ Confession of Judgment {770)

[ Petition for Workers
Compensation Settlement
Approval (780)

[ Incapacitated Adult Settlement
{790)

ooooonoao

[ Other (79%)

Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (02/2018)

Oogoooaooo

0 OoOooOoOooodgoo

Real Property
Claim & Delivery {(400)
Condernation (410)
Foreclosure (420)
Mechanic’s Lien {430)
Partition {440)
Possession (450}
Building Code Violation (460)

Other (499)

Appeals
Arbitration (500}
Magistrate-Civil {910}
Magistrate-Criminal (920)
Municipal (930)
Prohate Court {940)
SCDOT (950)
Worker’s Comp (960)
Zoming Board (970)
Public Service Comm. (990)
Employment Security Comm (991)

Other (999)

Date: 2—'7- 10\q

ub_| ect to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous

Page 1 of 2
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Effective January 1, 2016, Alternative Dispute Resolution (ADR) is mandatory in all count1es, pursuant
to Supreme Court Order dated November 12, 2015. b

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

Pursuant to the ADR Rules, you are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs.

4, Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. Incases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court-or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (02/2018) Page 2 of 2



IN THE COURT OF COMMON PLEAS
IN THE ELEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

David Ray Brown, #166900, Case No.: 2019-CP-32-00624

Applicant,
\2 A MORE DEFINITE STATEMENT
State of South Carolina,
Respondent.

)
)
)
)
)
) RETURN AND MOTION FOR
)
)
)
)
)
)

The State of South Carolina (Respondent), making its Return to the Application for Post-

Conviction Relief filed on February 11, 2019, would respectfully show this Court:

I.  Procedural History

David Ray Brown (Applicant) is presently incarcerated in the South Carolina
Department of Corrections pursuant to orders of the Lexington County Clerk of Court. During
its January of 2016 term, the Lexington County Grand Jury indicted Applicant with four counts
of criminal sexual conduct with a minor, second degree (2016-GS-32-00160, -00161, -00162,
and -00163). Applicant was represented by Benjamin A. Stitely, Esquire, and Assistant
Solicitors Rhonda W. Patterson and Shannon Davis prosecuted the case on behalf of the
Thirteenth Circuit Solicitor’s Office. On January 19-21, 2016, Applicant proceeded to a trial
before a jury, with the Honorable R. Knox McMahon presiding, and was convicted as indicted
on all counts. On January 25, 2016, the Judge McMahon sentenced Applicant to twenty years’
imprisonment for three of the charges, with all three running concurrently, and an eight-year,

consecutive sentence on the fourth, and with credit for time served.

Page 1 of 6
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On January 29, 2016, Mr. Stitely filed a Notice of Appeal on behalf of Applicant. Chief
Appellate Defender Robert M. Dudek perfected the appeal, and filed an Anders' brief. The South
Carolina Court of Appeals affirmed in an unpublished opinion. State v. Brown, 2018-UP-116
(2018). The Remittitur was sent on April 10, 2018.

II.  Application for Post-Conviction Relief
In his Application for Post-Conviction Relief, Applicant alleges that she is being held

in custody unlawfully based on:

1. Ineffective assistance of counsel
a. Detrimental reliance
b. Failed to advise

2. Due process violations
a. Undue delay of documents
b. Vindictive prosecution

3. Prosecutorial misconduct
a. Perjury
b. Fraud

4, Involuntary plea

Applicant prays for relief as follows: “Vacate, Reverse Convictions, Remand for New
Trial.”

Attached to this Return and incorporated by reference are the records of the Lexington
County Clerk of Court regarding the subject convictions, the records from Applicant’s direct
appeal, Applicant’s records from the South Carolina Department of Corrections, and Applicant’s
Post-Conviction Relief Application. Respondent reserves the right to amend this Return upon

receipt of any relevant materials.

! Anders v. California, 386 U.S. 738 (1967).

Page 2 of 6



III.  Response to Claims of Ineffective Assistance of Counsel
In a post-conviction relief action, an applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). When
an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant must
prove “counsel’s conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.

668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
performance is measured by its “reasonableness under professional norms.” Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Strickland). Courts presume counsel rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment. Butler, 286
S.C. 441, 334 S.E.2d 813. The applicant must overcome this presumption to receive relief. Cherry
v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Second, counsel’s deficient performance must have
prejudiced the applicant such that “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625.

Strickland requires that trial counsel must be given leeway to make reasonable strategic
decisions. No particular set of detailed rules for counsel’s conduct can satisfactorily take account
of the variety of circumstances faced by defense counsel or the range of legitimate decisions

regarding how best to represent a criminal defendant. Strickland v. Washington, 466 U.S. 668,

688-689 (1984). “Representation is an art, and an act or omission that is unprofessional in one case

may be sound or even brilliant in another.” Id. at 691. Therefore, judicial scrutiny of counsel’s

Page 3 of 6

601



602

performance must be highly deferential. Id. at 689. Where counsel articulates a valid strategic
reason for his action or inaction, counsel’s performance should not be found ineffective. Roseboro

v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State, 309 S.C. 560, 425 S.E.2d 20

(1992); Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). Courts must be wary of second
guessing counsel’s trial tactics; and where counsel articulates a valid reason for employing such

strategy, such conduct is not ineffective assistance of counsel. Whitehead v. State, 308 S.C. 119,

417 S.E.2d 529 (1992).

When an application “alleges specific instances of ineffective assistance of counsel which
are not conclusively refuted by the record before the lower court, a question of fact is raised which
can only be resolved by an evidentiary hearing.” Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d
247,248 (1983). However, in this instance, Applicant does not provide any supporting information
for his claim, and Respondent is unable to properly interpret Applicant’s allegations or provide a
response. As to Applicant’s allegation of ineffective assistance of counsel, Respondent moves
herein for a more definite statement so that it can effectively respond through an amended or
supplemental return.

IV.  Motion for a More Definite Statement

Applicant’s allegations lack specificity or supporting facts. The Uniform Post-Conviction
Procedure Act requires that the Applicant must “. . . specifically set forth the grounds upon which
the application is based.” Section 17-27-50 of the Code of Laws of South Carolina (1976). In an
application for post-conviction relief; it is incumbent upon Applicant to make at least a prima facie
showing which would entitle him to relief before an evidentiary hearing will be scheduled and

held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C.

385, 140 S.E.2d 784 (1965). Furthermore, Rule 8(a), SCRCP, requires all civil pleadings include

Page 4 of 6



“a short and plain statement of the facts showing that the pleader is entitled to relief.”

Applicant has failed to state with any specificity the specific facts giving rise to his
allegations. Respondent therefore moves pursuant to Rule 12(e), SCRCP, to require Applicant to
provide a more definite statement of all of his allegations and to require Applicant to file an
amended application well in advance of the hearing scheduled in this matter. If Applicant fails to
file a timely and responsive amended application setting forth specific allegations for relief,
Respondent reserves the right to move to dismiss this allegation or claim.

V. Discovery Issues

Applicant must specify any claims he intends to raise at the post-conviction relief
evidentiary hearing. Any claims not specifically laid out in this post-conviction relief application
or in amendments will be opposed by the State at an evidentiary hearing pursuant to §§ 17-27-10
to -160 of the South Carolina Code of Laws and Rule 71.1 of the South Carolina Rules of Civil

Procedure. See also Rules 15(a)-(b), SCRCP. All claims should be made well in advance of the

evidentiary hearing. Because Applicant is represented by counsel, the attorney, and not Applicant,
is the only individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro
se filings will not be considered at the post-conviction relief hearing. Respondent reserves the right
to request that any amendments withheld until the last minute be stricken because of undue
prejudice to Respondent. See Rule 15(a), SCRCP.

Pursuant to § 17-27-150 of the South Carolina Code of Laws, Applicant may not invoke
formal discovery processes to issue subpoenas or otherwise obtain discovery materials unless
granted leave from the Court upon a showing of good cause. Furthermore, Respondent requests
that all potential exhibits and materials used to produce potential expert witness testimony be sent

to Respondent well in advance of the evidentiary hearing. Respondent reserves the right to request

Page S of 6
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON

C/A No.: 2019-CP-32-00624
David Ray Brown,

Applicant, ORDER RELIEVING COUNSEL &

APPOINTING NEW COUNSEL

State of South Carolina,

LER!
1f!‘:ﬂﬁ

19t
40X

1
%

W ¥sS
g i€ Hd OF d3S6I

Respondent.

e M e N N N N’ Y Y e s N N N N

B
: W03

43

IT APPEARS to the Court that Overture E. Walker, Esquire, was appointed from the 608
contract list to represent the above-listed Applicant.

IT FURTHER APPEARS that undersigned counsel’s workload is such that he cannot provide
competent representation and act with reasonable diligence in the above-referenced matter as required by

Rule 1.1 and 1.3 of the South Carolina Rules of Professional Conduct, and Rule 407 of South Carolina

Appellate Court Rules.

IT FURTHER APPEARS that nndersigned counse! conferred with Hervery Young, Deputy
Director and General Counsel for the South Carolina Commission on Indigent Defense regarding his
workload and request for substitution of new counsel.

IT FURTHER APPEARS that Ola Johnson, Esquire, consents to undersigned counsel’s request
for substitution of new counsel.

IT FURTHER APPEARS that undersigned counsel’s request is for good cause.
IT IS THEREFORE ORDERED that attorney Overture E. Walker is relieved as counsel in the

above-captioned matter and that Ola Johnson, shall be substituted and/or appointed as App licant’s new

counsel and receive 608 credit for said appointment.

(ERIE
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ANDI SO MOVE:

s/Overture E. Walker

Overture E. Walker
Attormney for Applicant

I SO CONSENT: )
/ﬁ_b

Ola Jefirison, Esquire

AND IT IS SO ORDERED this _ 3 o¥ day of &rﬁ 2019

The Honorable Alison R. Lee
Chief Administrative Judge
Common Pleas — Eleventh Judicial Circuit
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ORIGINAL

STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON } ELEVENTH JUDICIAL CIRCUIT
DAVID RAY BROWN , ) CASE NO.: 2019-CP-32-00624
)
Applicant, )
)
\Z ) _
) NOTICE OF MOTION AND MOTION TO
AUTHORIZE DISCOVERY
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)

NOW COMES the Applicant in the above-captioned action, acting by and
through undersigned counsel, hereby moving this court to authorize discovery in this matter. In

support of this motion, the Applicant would show unto this Honorable Court the following.

The above-named applicant has filed a Post-Conviction Relief apphcatmu followmg a
. o -
trial and sentence on 1-25-16 for CSC / Minor 2™ degree X 4 resulting in a senénc’e of 2@ years .

X 3 concurrent and 8 years consecutive. Counsel for Applicant is not in’ p"‘ssessmﬁ"-‘of theg

AT gt

. , AT e D
discovery from the trial counsel and other files necessary to support the applicaiit’s case..
r

WHEREFORE, having set forth his grounds, the Applicant moves this Honorable Court

to issue such order as is just and proper.

OLX JOHNSON

Attorney for Applicant
803-360-8692
olajohnsonlaw@gmail.com
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
DAVID BROWN ) CASE NO.: 2019-CP-32-000624
- )
Applicant, )
)
V. )
) CERTIFICATE OF SERVICE
STATE OF SOUTH CAROLINA, ) ‘
)
Respondent. )
)

I, Ola Johnson, hereby certify on that on March 26, 2021, I served a copy of the
NOTICE OF MOTION AND MOTION TO AUTHORIZE DISCOVERY on , Assistant Attorney

General by Email and U.S. Mail to the following address:

LILLIAN MEADOWS, Asst. Attorney General
SC Attorney General’s Office

Rembert Dennis Building

1000 Assembly Street, Room 519

Columbia, SC 29201

Y. {
Date /m
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTONyo1 puG 27 P 1 O®R THE ELEVENTH JUDICIAL CIRCUIT

David Ray Brown, #166900, Lig &KH(.}?C% &&-‘ Case No.: 2019-CP-32-00624
cL '
Applicant, LEX\HWO 3¢
)
V. ) RETURN TO MOTION TO
) AUTHORIZE DISCOVERY
State of South Carolina, )
)
Respondent, )
)

On February 11, 2019, David Ray Brown (“Applicant™) filed an application for post-
conviction relief collaterally attacking his 2016 convictions for four counts of second-degree
criminal sexual conduct with a minor (2016-GS-32-00160; -00161; -00162; -00163). The State
{("Respondent™) filed its return to the application on June 4, 2019, moving for a more definite
statement as to Applicant’s claims. On March 29, 2021, Applicant filed a motion for authorization
to engage in discovery. Respondent would show unto this Court as follows.

Applicant’s discovery requests, generally.

The Uniform Post-Conviction Procedure Act provides, in part, that “[a] party in a
noncapital post-conviction relief proceeding shall be entitled to invoke the processes of discovery
available under the South Carolina Rules of Civil Procedure if, and to the extent that, the judge in
the exercise of his discretion and for good cause shown grants leave to do so, but not otherwise.”

S.C. Code Ann. § 17-27-150(A). Applicant’s motion indicates that he seeks authorization from the

Court to engage in discovery because “Counsel for Applicant is not in possession of the discovery
from the trial counsel and other files necessary to support [Applicant’s] case.” Notice of Motion

and Motion to Authorize Discovery at 1, Brown v. State, No. 19-CP-32-00624 (Lexington, S.C,,

Ct. Common Pleas, Mar. 29, 2021). Counsel for Applicant notified the undersigned by email on
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April 20, 2021, that Applicant, by making the motion, is specifically secking to obtain the
following: “the complete SLED file, complete chain of custody and related information, cell phone
records including site tracking, text messages, photos and extractions, victims mental
health/counselling records, doctors records from previous treatment and SANE nurses notes,
photographs, recordings of all interrogations, [and] a ‘pre-sentence report’ considered by the judge
Applicant’s requests for items presumably included in defense counsel’s file.

Applicant’s motion concerns some evidence that presumably was included in the file of the
defense lawyer who represented Applicant at trial, a copy of which has (presumably) been
provided to Applicant already. This evidence includes Applicant’s request for “the complete SLED
file, complete chain of custody and related information, cell phone records including site tracking,
text messages, photos and extractions, . . . photographs, recordings of all interrogations, [and] a
‘pre-sentence report’ considered by the judge ... .”

The undersigned discussed Applicant’s motion on April 21, 2021, with the defense lawyer
who represented Applicant at trial. Based on that conversation, the undersigned believes that
almost all of the evidence that Applicant is seeking is in defense counsel’s file, which is available
to Applicant upon request. Furthermore, much of this was already addressed at Applicant’s trial.
Law enforcement officers performed two extractions of the photographs and text messages on the
minor victim’s phone. Trial Tran. 230-32, 308-15. The minor victim’s phone records were
admitted into evidence at trial over the objection of Applicant’s defense lawyer. Trial Tran. 287-
94, Applicant voluntarily gave a sample of his DNA to law enforcement officers, which was used

by a forensic scientist at SLED for a comparison to DNA found on the minor victim’s panties.
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Trial Tran. 248, 345-86. A records custodian for Verizon testified that she had turned over
information about the company’s cell towers to the prosecution; those records were the subject of
Applicant’s defense lawyer’s cross-examination of an expert witness. Trial Tran. 305, 333-37.
Respondent opposes the motion with respect to these items because the issues they concern were
already addressed at trial or the items are likely available to Applicant by way of defense counsel’s
file.

Applicant’s requests for the minor victim’s records.

Respondent opposes Applicant’s motion with regards to any records concerning any
treatment that the minor victim received after suffering a sexual assault in the past, including any
notes made by a sexual assault nurse examiner (“SANE nurse”), and any mental health or
counselling records for the minor victim.

First, the transcript gives no indication that there are any records relating to the past sexual
assault. At a pre-trial hearing before Applicant’s General Sessions trial, the assistant solicitor
notified the trial court that the minor victim had disclosed to the SANE nurse, while undergoing a
sexual assault examination following her disclosure that Applicant had raped her, that she had been
raped three years before the sexual assaults at issue at trial occurred. Trial Tran. 57-58, 78. The
assistant solicitor moved that that information be excluded from evidence pursuant to the Rape
Shield Statute. Trial Tran. 78. Applicant’s defense lawyer agreed with the assistant solicitor that it
would be inappropriate for any evidence to be introduced at trial about the minor victim’s
statement to the SANE nurse that the minor victim had been sexually assaulted three years earlier.
Trial Tran. 82. Neither party questioned the victim or the SANE nurse about that statement at trial.

Trial Tran. 104-207, 261-82.



The minor victim was not being examined by the SANE nurse about the previous assault,
only about the more-recent sexual assaults that she suffered at the hands of Applicant. The minor
victim’s statement to the SANF nurse should be best understood as information that she disclosed
to the nurse while supplying background information in response to the nurse’s questions.
Respondent’s request for records, particularly any from the SANE nurse, is probably based upon
an incorrect assumption about the facts of the case.

Second, any documents subject to Applicant’s request would likely be inadmissible. South
Carolina law provides, in part, that “[e]vidence of specific instances of the victim’s sexual conduct,
opinion evidence of the victim’s sexual conduct, and reputation evidence of the victim’s sexual
conduct is not admissible in prosecutions under Sections 16-3-615 and 16-3-652 to 16-3-656. . . .”
S.C. Code Ann. § 16-3-659.1(1). This statute is commonly referred to “as the ‘rape shield” statute.”
State v. Tennant, 394 S.C. 5, 18, 714 S.E.2d 297, 303 (2011). “The State has a legitimate interest
in encouraging victims to report crimes and to present testimony against offenders. That interest
is served by discouraging the oftentimes pointless and sometimes cruel treatment of victims who

testify.” State v. McCoy, 274 8.C. 70, 73, 261 S.E.2d 159, 160 (1979). The State’s interest in

“protecting victims of sexual abuse from needless harassment, humiliation, and unnecessary

invasions of privacy” is valid. Barbe v. McBride, 521 F.3d 443, 459 (4th Cir. 2008) {quotation

omitted). “[The statc’s interest in protecting criminal sexual conduct victims is stronger than the
right of a defendant to attack such a victim’s character in a manner that has limited or no relevance

to the question of guilt.” State v. Finley, 300 S.C. 196, 201, 387 S.E.2d 88, 90 (1989) (citations

omitted). The evidence that Applicant seeks is evidence of specific instances of the minor victim’s

sexual conduct. That evidence would not have been admissible in Applicant’s underlying criminal

613
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trial. See Skeen v. State, 325 S.C. 210,217,481 S.E.2d 129, 133 (1997) (finding that any testimony
from the minor victim about his prior sexual activities, if Skeen’s defense lawyer had tried to elicit
any, would have been barred by the rape shield statute) (citation omitted).

There are some exceptions to the rape shield statute’s general prohibition on the admission
of evidence regarding a victim’s sexual conduct beyond those that the statute expressly provides.
See Finley, 300 S.C. 196, 387 S.E.2d 88 (1989) (finding that the trial court erred in excluding
evidence that the victim engaged in sexual relations with another in the defendant’s presence on
the night before the defendant allegedly attempted to assault the victim sexually because the
defendant’s right under the circumstances to present evidence that the victim was falsely accusing
him out of fear that he would disclose her sexual conduct with the other man trumped the State’s

interest in protecting the victim from disclosure of her sexual acts with a third party); State v,

Grovenstein, 340 S.C. 210, 515, 530 S.E.2d 406, 409 (S.C. Ct. App. 2000) (holding that evidence
of a minor victim’s prior sexual experience is relevant to demonstrate that a defendant is not
necessarily the source of that victim’s ability to testify about alleged sexual conduct); State v.
Lang, 304 S.C. 300, 403 S.E.2d 677 (S.C. Ct. App. 1991) (finding that the trial court erred in
excluding evidence that the victim was a homosexual when the defendant was introducing the
evidence of the victim’s sexuality in order to impeach the victim’s credibility after the victim
denied on the stand that he was a homosexual). Applicant has given this Court no basis upon which
to conclude that one of those exceptions may apply in this case.

Even when an exception to the rape shield statute applies, the admission of the evidence is
nevertheless “subject to a determination of whether the prejudicial effect of the evidence outweighs

its probative value.” Grovenstein, at 219, 530 S.E.2d at 411 (citing Rule 403, SCRE); see State v.



Williams, 409 S.C. 455, 465-67, 761 S.E.2d 770, 776-77 (S.C. Ct. App. 2014) (finding that the
trial court did not abuse its discretion in excluding evidence that the stepbrother of one of the minor
victims had forced the victim to have oral sex with him because the probative value of the evidence
was low and because the admission of the evidence could have confused the jury if used at trial in
the way that the defendant intended). “Although the Confrontation Clause ‘tips the scales’ in favor
of permitting cross-examination if it could reasonably be expected to have an effect on the jury, a
court may prohibit cross-examination for impeachment purposes when the probative value of the
evidence that the defendant seeks to elicit is substantially outweighed by the risk of prejudice.”
State v. Boiter, 302 S.C. 381, 396 S.E.2d 364 (1990).

The evidence would not be admissible at trial because it is irrelevant to the question of
whether Applicant committed criminal sexual conduct with regards to the minor victim. Relevant
evidence” is that which has a tendency “to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be without the
evidence.” Rule 401, SCRE. Evidence that is not relevant “is not admissible.” Rule 402, SCRE.
Evidence that someone else had raped the minor victim in the past would not make the question
of whether Applicant committed statutory rape as to the minor victim three years later more or less
probable. See State v. Beckham, 334 S.C. 302, 308-18, 513 S.E.2d 606, 609-14 (1999) (finding
that the trial court did not err in excluding evidence that there were two men on the night of the
murder on the road near the site at which a codefendant disposed of the body of the defendant’s
wife and evidence that someone else had been with the codefendant when the codefendant killed
the victim and disposed of her body, when all of the codefendant’s actions had been in accordance

with the defendant’s instructions, because evidence of third party guilt is limited to facts that are
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inconsistent to a defendant’s guilt and the evidence the defendant offered would not have

exculpated him), abrogated on other grounds by State v. Wright, 391 S.C. 436, 706 S.E.2d 324

(2011). The requirement of relevance can serve as a bar the admission of evidence of a victim’s
past sexual conduct even when the rape shield statute does not. See Tennant, at 19-21, 714 S.E.2d
at 304-05 (finding that the trial court erred in excluding evidence of past sexual conduct between
the defendant and the victim in reliance upon the rape shield statute but also that the error was not
prejudicial because the evidence was irrelevant).

Likewise, even if there is something in the minor victim’s mental health or counselling
records regarding Applicant, Applicant has given this Court no reason upon which to conclude
that those records would have been admissible at trial.

The evidence would likely be inadmissible because the evidence would have been
collateral to the material issuc in Applicant’s trial. “When a witness denies an act inveolving a
matter collateral to the case in chief, the inquiring party is not permitted to introduce contradictory

evidence to impeach the witness.” Williams, at 467, 761 S.E.2d at 777 (quoting State v. Beckham

334 S.C. 302, 513 S.E.2d 606 (1999)). When a witness gives an answer on cross-examination that
concems a collateral matter, “no contradiction will be allowed even for the purpose of impeaching
a witness.” Williams, at 468, 761 S.E.2d at 777 (quotation omitted). Even if Applicant’s defense
lawyer were to have asked the minor victim at trial if she had been sexually assaulted three years
previously or if she had alleged to the SANE nurse that she had been sexually assaulted three years
previously, and the victim had denied it, the lawyer could not properly have used the prior

allegation to impeach the minor victim’s credibility because the issue would have been collateral
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10 the issue of whether Applicant committed criminal sexual conduct with a minor by having
forcible sexual intercourse with the minor victim on multiple occasions.

Applicant has not provided any explanation of Applicant’s need for records about a sexual
assault that the minor victim suffered years before she was raped by Applicant, much less an
explanation that provides the good cause requirement of the discovery statute. The likelihood that
the sought-after evidence would not have been admissible at Applicant’s underlying criminal trial
gives the Court sufficient reason to deny Applicant’s request for court authorization to get that
evidence in the litigation of this post-conviction relief case. The Court should deny Applicant’s
motion with regard to any records regarding the minor victim’s past sexual conduct or her
statement to the SANE nurse that she had been sexually assaulted three years before she was
examined by the nurse.

WHEREFORE, Respondent requests that the Court deny Applicant’s motion.

Respectfully submitted,

ALAN WILSON
Attomey General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
yenior Assistant Deputy Attorney Geng

By:

Post Office Bo
Columbia, SC 2

August 25, 2021
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
)
) 2019-CP-32-00624
)
DAVID RAY BROWN, #166900 )
)
Applicant, )
)
Vs ) CERTIFICATE OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. }
)

1. Tam an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. I have this day served a copy of the Return to Motion to Authorize Discovery in the
above-captioned matter on the following person by depositing same in the United States
mail, postage prepaid:

Ola A. Johnson
Ola A. Johnson, Attorney at Law
PO Box 549
Lexington, SC 29071

Hannah M, Bradham, Legal Assistant
For Respondent

DATED this 25" day of August, 2021
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STATE OF SOUTH CARG ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON : . 3 FOR THE ELEVENTH JUDICIAL CIRCUIT
20220CT 1L PH L:

David Ray Brown, #16§900 ')
e &\Mm_g: ggg‘a 7 Case No.: 2019-CP-32-00624

Apphcantmﬂmon sC)

ORDER DENYING MOTION TO
AUTHORIZE DISCOVERY

V.

State of South Carolina,

Respondent.

This matter comes before the Court by way of a pro se application for post-conviction relief
filed by David Ray Brown (“Applica1|1t”) on February 11,2019, by which Applicant is collaterally
attacking his 2016 eonvictions for four counts of second-degree criminal sexual conduct with a
minor (2016-GS-32-00160; -00161;|-00162; -00163). On March 29, 2021, Applicant, through
counsel, filed a motion to authorize dliscovcry, alleging that a court order authorizing Applicant to
engage in discovery was needed beca:use “Applicant is not in possession of the discovery from the
trial counsel and other files necessalry to support [his] case.” Notice of Motion and Motion to
Authorize Discovery at 1, Brown v. |State, No. 19-CP-32-00624 (Lexington, S.C., Ct. Common
Pleas, Mar. 29, 2021). On August 25, .2021, the State (“Respondent”) served its return to
Applicant’s motion, arguing that the motion be denied. On April 11, 2022, the parties appeared
before this Court at the Lexington County Courthouse for a hearing on Applicant’s motion, with
Ola A. Johnson representing Applilcant and Taylor Z. Smith of the South Carolina Attomey
General’s Office representing Respo‘hdent.

At that hearing, Applicant argued that he needs court authorization to engage in discovery

so that he can get the following: (1) a chain of custody form concerning a DNA sample collected

age I of 7
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by law enforcement officers from Applicant; (2) medical and/or other records for the victim in the
underlying crime concerning her allegation that she had been raped by someone other than
Applicant in the past; and (3) the victim’s cell phone records. Applicant alleged that Benjamin
Allen Stitely (*trial counsel”), who represented Applicant at trial, has given to him some chain of

custody information but had not had the beginning portion of the chain of custody form. Applicant

stated his desire to get court aut.horizz|lti0n to subpoena the victim’s phone records from cell phone
companies so that he could have an expert review them. Respondent argued that it was possible
that some of the things that Applicant was seeking in discovery could be in trial counsel’s
possession, and offered to get a copy of the chain of custody form from the Eleventh Circuit
Solicitor’s Office or trial counsel and forward it to Applicant. Respondent argued that Applicant’s
motion should be denied because Applicant was convicted of forcibly raping a minor victim and

that Applicant had failed to articulatc a reason that the the sought after things could be helpful to

Applicant’s defense and a basis upon which they would have been admissible at trial.

The Uniform Post-Convictign Procedure Act provides, in part, that “[a] party in a
noncapital post-conviction relief pro ci:eeding shall be entitled to invoke the processes of discovery
available under the South Carolina REules of Civil Procedure if, and to the extent that, the judge in
the exercise of his discretion and for good cause shown grants leave to do so, but not otherwise.”
S.C. Code Ann. § 17-27-150(A). This Court finds that Applicant has failed to show that there is
pood cause for this Court to grant his motion. First, Applicant has failed to prove that all of the
things he is seeking are not available to him through trial counsel’s defense file. If trial counsel
had the things Applicant is seeking and can provide them to Applicant, Applicant’s request would

be satisfied in an efficient manner. Second, some of the issues that Applicant raises were addressed

at trial. Law enforcement officers performed two digital extractions of the victim’s phone. Trial
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Tran. 230-32, 308-15.! The victim’s phone records were admitted into evidence at trial over trial
counsel’s objection. Trial Tran. 287-94. Applicant voluntarily gave a sample of his DNA to
officers, which was used by a forensic scientist at the South Carolina Law Enforcement Division
for a comparison to DNA found on the victim’s panties. Trial Tran. 248, 345-86. A records

custodian for Verizon testified that she had turned over information about the company’s ceil

towers to the prosecution; those records were the subject of trial counsel’s cross-examination of
an expert witness. Trial Tran. 305, 333-37.

Third, there is no inidcation from the trial transcript that there exist any records relating to
the past sexual assault that the victim disclosed to the sexual assault nurse.examiner (“SANE”)
who examined the victim after her disclosure about Applicant’s abuse. At a pre-trial hearing, the
assistant solicitor notified the trial court that the victim had disclosed to the SANE that she had
been raped three years before the sexual assaults at issue at trial. Trial Tran. 57-58, 78. The
assistant solicitor moved that that information be excluded from evidence pursuant to the Rape
Shield Statute. Trial Tran, 78. Trial jcounsel agreed with the assistant solicitor that it would be
inappropriate for any evidence to be introduced at trial about the victim’s statement to the SANE

that she had been sexually assaulted [three years earlier. Trial Tran. 82. Neither party questioned

the victim or the SANE about that statement at trial. Trial Tran. 104-207, 261-82. The victim was
not being examined by the SANE about the previous assault, only about the sexual assaults that
she suffered at the hands of Applicaﬁt. The victim’s statement to the SANE was information that
she disclosed to the nurse while supplying background information. Respondent’s request for

records appears to be based upon an incorrect assumption about the facts of the case.

| Citations styled this way are citations tpthe transcript from Applicant’s trial,

Page 3 of 7
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Fourth, Applicant has failed to establish that any documents regarding the victim that are

the subject of his motion would have

that “[e]vidence of specific instancc

been admissible at trial. South Carolina law provides, in part,

s of the victim’s sexual conduct, opinion evidence of the

victim’s sexual conduct, and reputation evidence of the victim’s sexual conduct is not admissible

in prosecutions under Sections 16-3-

615 and 16-3-652 to 16-3-656....” S.C. Code Ann. § 16-3-

659.1(1). This statute is commonly referred to “as the ‘rape shield’ statute.” State v. Tennant, 394

S.C.5, 18,714 S.E.2d 297, 303 (2011). “The State has a legitimate interest in encouraging victims

to report crimes and to prescnt testimony against offenders. That interest is served by discouraging

the oftentimes pointless and sometimes crucl treatment of victims who testify.” State v. McCoy,

2748.C. 70, 73,261 S.E2d 159, 160

abuse from needless harassment, hu
Barbe v. McBride, 521 F.3d 443, 459
protecting criminal sexual conduct vi

a victim’s character in a manner that

(1979). Respondent’s intercst in “protecting victims of sexual
miliation, and unnecessary invasions of privacy” is valid.
(4th Cir. 2008) (quotation omitted). “[T]he statc’s interest in
ctims is stronger than the right of a defendant to attack such

has limited or no relevance to the question of guilt.” Srate v.

Finley, 300 S.C. 196, 201, 387 S.E.2d 88, 90 (1989) (citations omittcd). The evidence that

Applicant seeks is evidence of specific instances of the victim’s sexual conduct. That evidence

would not have been admissible in Applicant’s underlying criminal trial. See Skeen v. State, 325

S.C.210,217,481 S.E.2d 129,133 (1

997) (finding that any testimony from the minor victim about

|
his prior sexual activities, if Skeen’s defense lawyer had tried to elicit any, would have been barred

by the rape shicld statute) (citation or
There are some exceptions to

of evidence regarding a victim’s sext

mitted).
the rape shield statute’s general prohibition on the admission

nal conduct beyond those that the statute expressly provides.

See Finley, 300 S.C. 196, 387 S.E.2d 88 (1989) (finding that the trial court erred in excluding
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evidence that the victim engaged in sexual relations with another in the defendant’s presence on
the night before the defendant allegedly attempted to assault the victim sexually because the
defendant’s right under the circumstances to present evidence that the victim was falsely accusing
him out of fear that he would disclose her sexual conduct with the other man trumped the State’s
interest in protecting the victim from disclosure of her sexual acts with a third party); Stafe v.

Grovenstein, 340 S.C. 210, 515, 5301S.E.2d 406, 409 (Ct. App. 2000) (holding that evidence of a

minor victim’s prior sexual experience is relevant to demonstrate that a defendant is not necessarily
the source of that victim’s ability to testify about alleged sexual conduct); State v. Lang, 304 S.C.
300, 403 S.E.2d 677 (Ct. App. 1991) (finding that the trial court erred in excluding evidence that
the victim was a homosexual when the defendant was introducing the evidence of the victim’s
sexuality in order to impeach the victim’s credibility after the victim denied on the stand that he
was a homosexual). Applicant has. given this Court no basis upon which to conclude that one of
those exceptions may apply in this case.

Even when an exception to the rape shield statute applies, the admission of the evidence is

nevertheless “subject to a determination of whether the prejudicial effect of the evidence outweighs

its probative value.” Grovensitein, at |219, 530 S.E.2d at 411 (citing Rule 403, SCRE); see State v.
Williams, 409 S.C. 455, 465-67, 761 S.E.2d 770, 776-77 (Ct. App. 2014) (finding that the trial
court did not abuse its discretion in excluding evidence that the stepbrother of one of the minor
victims had forced the victim to have ioral sex with him because the probative value of the evidence

was low and because the admission of the evidence could have confused the jury if used at trial in

the way that the defendant intended).|“Although the Confrontation Clause ‘tips the scalcs’ in favor

of permitting cross-examination if it

court may prohibit cross-examinatio;

could reasonably be expected to have an effect on the jury, a

n for impeachment purposes when the probative value of the
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evidence that the defendant seeks to

elicit is substantially outweighed by the risk of prejudice.”

State v. Boiter, 302 S.C. 381, 396 S.E.2d 364 (1990).

The evidence would not be ldmissible at trial because it is irrelevant to the question of

whether Applicant committed crimin
evidence” is that which has a tenden

to the determination of the action m

al sexual conduct with regards to the minor victim. Relevant
Cy “to make the existence of any fact that is of consequence

ore probable or less probable than it would be without the

evidence.” Rule 401, SCRE. Evidence that is not relevant “is not admissible.” Rule 402, SCRE.

Evidence that someone else had raped the victim in the past would not make the question of

whether Applicant committed statuto

See State v. Beckham, 334 S.C. 302,

ry rape as to the victim three years later more or less probable.

308-18, 513 5.E.2d 606, 609-14 (1999) (finding that the trial

court did not err in excluding evidence that there were two men on the night of the murder on the

road near the site at which a codefend

that someone else had been with th

ant disposed of the body of the defendant’s wifc and evidence

e codefendant when the codefendant killed the victim and

disposed of her body, when all of the codefendant’s actions had been in accordance with the

defendant’s instructions, because €

inconsistent to a defendant’s guilt

vidence of third party guilt is limited to facts that are

and the evidence the defendant offered would not have

exculpated him), abrogated on other grounds by State v. Wright, 391 8.C. 436, 706 S.E.2d 324

(2011). The requirement of relevance can serve as a bar the admission of evidence of a victim’s

past sexual conduct even when the ra
at 304-05 (finding that the trial court:
the defendant and the victim in relian

prejudicial because the evidence was

lpe shield statute does not. See Tennant, at 19-21, 714 S.E.2d

erred in excluding evidence of past sexual conduct between
ce upon the rape shield statute but also that the error was not

irrelevant).
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Likewise, even if there is something in the minor victim’s mental health or counselling

records regarding Applicant, Applicant has given this Court no reason upon which to conclude

that those records would have been admissible at trial.

The evidence that Applicant seeks would likely be inadmissible because it would have been

collatcral to the material issue in Applicant’s trial. “When a witness denies an act involving a

matter collateral to the case in chief, tlhc inquiring party is not permitted to introduce contradictory

evidence to impeach the witness.” Williams, at 467, 761 S.E.2d at 777 (quoting State v. Beckham,

334 S.C. 302, 513 S.E.2d 606 (1999)). When a witness gives an answer on cross-examination that

concems a collateral matter, “no contradiction will be allowed even for the purpose of impeaching

the victim at trial if she had been sext

the SANE that she had been sexually

it, trial counsel could not properly hav

because the issue would have been co

awitness.” Williams, at 468, 761 S.E.2d at 777 (quotation omitted). Even if trial counsel had asked
1ally assaulted three years previously or if she had alleged to
assaulted three years previously, and the victim had denied

¢ used the prior allegation to impeach the victim’s credibility

llateral to the issue of whether Applicant committed criminal

sexual conduct with a minor by having forcible sexual intercourse with the minor victim on

multiple occasions. I

IT IS THEREFORE ORDERED:
1. That Applicant’s motion for authorization to engage in discovery is
denied.

AND IT IS SO ORDERED this_ 91" day of

, 2022,

R f‘.:.r-":.i:f:‘.'\-f

RO | :'."a""?.iJI?:‘QGM!.‘.n

S lem ‘lL{'.r' , South Carolina

. R
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FILED

STATE OF SOUTH CAROLINA )
2023 JUN -3 PH |:5Y

)
LISA M. COMER

COUNTY OF LERIK OF COURT
1,13)111~~n:}'r01x19L EXINGTGH SF ELEVENTH JUDICIAL CIRCUIT

IN THE COURT OF COMMON PLEAS

DAVID RAY BROWN, ) CASE NO.: 2019-CP-32-00624
Applicant, )
)
v. ) AMENDMENT TO APPLICATION

) FOR POST CONVICTION RELIEF

STATE OF SOUTH CAROLINA, )
)

Respondent. )

)

Applicant, by and through his undersigned attorney, hereby amends his application for
Post-Conviction Relief. This amended complaint adopts and includes all grounds in the original
application filed February 11, 2019 by Applicant. Applicant further alleges as additional grounds

regarding his claim of ineffective assistance of counsel as to Benjamin Stitely as follows:

1. Prior to the trial, Applicant’s counsel Benjamin Stitely, failed to explain the details of the

Applicants case.

2. Applicant’s counsel, Benjamin Stitely, failed to retain a DNA expert to review the states

evidence and testify for the defense.



-

10.

11.

12.

Applicant’s counsel, Benjamin Stitely, failed to meet with the applicant a sufficient

number of times to properly review the evidence and discuss this case with applicant,

Applicant’s counsel, Benjamin Stitely failed to object to the admission of cellular phone
text message records based on inconsistencies between the records submitted and those

contained within the Verizon records.
Applicant’s counsel, Benjamin Stitely, failed to properly investigate the facts of this case.

Applicant’s counsel, Benjamin Stitely failed to advise defendant to testify and failed to

advise him of the importance of explaining the details of when he lost his phone.

Applicant’s counsel, Benjamin Stitely failed to request a jury charge that was more

Kl

favorable to the defense.
Applicant’s counsel, Benjamin Stitely failed to object to the DNA chain of custody.

Applicant’s counsel, Benjamin Stitely failed to advise applicant of the potential negative

impact his statements at sentencing could have on his appeal.

Applicant’s counsel, Benjamin Stitely failed to bring up the other male DNA that was

found in the states report.

Applicant’s counsel, Benjamin Stitely failed to object to the states indictments listing

multiple incident dates and ranges.

Furthermore, the Applicant requests that he be permitted to Amend his PCR application

to conform to the evidence presented at the PCR hearing should any new or unaddressed
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b}

issues arise during the course of the hearing that have not been specifically addressed in

the Application. See Simpson v. Moore, 367 S.C. 587, 627 S.E.2d 701 (2006).

Res ubmmitted

o

A JOHNSON

Attorney for Applicant
P.O. Box 549
Lexington, SC 29071
803-360-8692 Phone

olajohnsonlaw(@gmail.com

Thisﬁ day of June, 2023.
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EnIHGTm‘% SC
DAVID RAY BROWN, ) CASE NO.: 2019-CP-32-00624
)
Applicant, )
)
V. )
) CERTIFICATE OF SERVICE
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)

I, Ola Johnson, hereby certify on that on June 9, 2023, I served a copy of the

AMENDMENT TO APPLICATION FOR POST CONVICTION RELIEF on DON ZELENKA,

Deputy Attorney General by Email and U.S. Mail to the following address:

DON ZELENKA, Dep. Attorney General

SC Attorney General's Office
Rernbert Dennis Building
PO BOX 11549

Columbia, SC 29201

5 g A

Date OH'N SON
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STATE OF SOUTH CAROLINA
GENERAL SESSIONS COURT

COUNTY OF LEXINGTON 2019-CP-32-00624

DAVID BROWN,
APPLICANT,
vs. TRANSCRIPT OF RECORD

THE STATE,

—_— Y Y — — — — — ~— ~— ~—

RESPONDENT.

~

October 24, 2024
Lexington, South Carolina

BETEFORE:

THE HONORABLE DANIEL COBLE, JUDGE.

A PPEARANCE S:

OLA A. JOHNSON, ESOQ.
Attorney for the Applicant

DONALD A. ZELENKA, ESQ.
Attorney for the Respondent

Proceedings Recorded by DCRP
Transcribed by Penny M. Johnson
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IN THE COURT OF COMMON PLEAS
IN THE ELEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

David Ray Brown, #166900, Case No.: 2019-CP-32-00624
Applicant,
V.

State of South Carolina,

)
)
)
)
;
) ORDER OF DISMISSAL
)
)
)
)
Respondent. )
)

This matter comes before this Court from a pro se application for post-conviction relief
made by David Ray Brown filed on February 11, 2019. On February 26, 2019, the Clerk of
Court initially appointed Overture Walker to represent the Applicant. The Respondent made a
Return to the application on May 28, 2019. On September 30, 2019, the Court relieved Mr.

Walker and appointed Ola Johnson to represent the Applicant.

The record before this Court shows that on March 29, 2021, Applicant, througﬁ counsel,
filed a motion to authorize discovery, alleging that a court order authorizing Applicant to engage
in discovery was needed because “Applicant is not in possession of the discovery from the trial
counsel and other files necessary to support [his] case.” Notice of Motion and Motion to
Authorize Discovery at 1, Brown v. State, No. 19-CP-32-00624 (Lexington, S.C., Ct. Common
Pleas, Mar. 29, 2021). On August 25, 2021, the State (“Respondent”) served its return to
Applicant’s motion, arguing that the motion be denied. On April 11, 2022, the parties appeared
before the Honorable George M. McFaddin, Jr., for a hearing on Applicant’s motion, with Ola

A. Johnson representing Applicant and Taylor Z. Smith of the South Carolina Attorney
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General’s Office representing Respondent. On October 5, 2022,' Judge McFaddin entered his
order denying the Applicant’s motion. The October 5, 2022 order reveals that at the hearing,
Applicant argued that he needs court authorization to engage in discovery so that he can get the
following: (1) a chain of custody form concerning a DNA sample collected by law enforcement
officers from Applicant; (2) medical and/or other records for the victim in the underlying crime
concerning her allegation that she had been raped by someone other than Applicant in the past;

and (3) the victim’s cell phone records.
On June 9, 2023, appointed counsel Ola Johnson made an amended application.

On October 24, 2023, an evidentiary hearing was held before this Court. The Applicant
was present and represented by his appointed counsel Ola Johnson. The Respondent State of
South Carolina was represented by Deputy Attorney General Donald J. Zelenka. Testimony

was received from the Applicant and his trial counsel Benjamin Stitely.

After the hearing, the Court took the matter under advisement. After reviewing all
records and evidence before the Court, this Court finds the Applicant cannot meet his requisite
burden of proof of establishing he is entitled to post-conviction relief and denies and dismisses

this application with prejudice. The Court finds as follows:
PROCEDURAL HISTORY

David Ray Brown (Applicant) is presently incarcerated in the South Carolina
Department of Corrections pursuant to orders of the Lexington County Clerk of Court. During

its January of 2016 term, the Lexington County Grand Jury indicted Applicant with four counts

' The Applicant’s counsel at the outset of the October 24, 2023 PCR hearing brought this
October 5, 2022, filed October 14, 2022, order denying his discovery request to this Court.
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of criminal sexual conduct with a minor, second degree (2016-GS-32-00160, -00161, -00162,
and -00163). The applicant was represented by Benjamin A. Stitely, Esquire, and Assistant
Solicitors Rhonda W. Patterson and Shannon Davis prosecuted the case on behalf of the
Eleventh Circuit Solicitor’s Office. On January 19-21, 2016, Applicant proceeded to a jury trial
before the Honorable R. Knox McMahon. He was convicted as indicted on all four counts. On
January 25, 2016, the Judge McMahon sentenced Applicant to twenty years’ imprisonment for
three of the charges, with all three running concurrently, and an eight-year, consecutive sentence
on the fourth, and with credit for time served for an aggregate sentence of twenty-eight (28)
years imprisonment.

On January 29, 2016, Mr. Stitely filed a Notice of Appeal on behalf of Applicant. Chief
Appellate Defender Robert M. Dudek perfected the appeal and filed an Anders® brief. In the
Anders brief, the Applicant, through appellate counsel Dudek, raised the following issue:

Whether the court erred by not admitting the sexual text messages the
alleged victim was exchanging with other men at the same time she was
communicating with appellant, since appellant had the right, under the rule of
completeness, to introduce the text messages as a whole for context in support of
his defense that the alleged victim used him as the “fall guy” for having sex with
her to protect the other men?

State v. Brown, Anders Brief of Appellant, p. 1. The South Carolina Court of Appeals
affirmed in an unpublished opinion. State v. Brown, 2018-UP-116 (2018). The Remittitur
was sent on April 10, 2018.
ALLEGATIONS FOR RELIEF AS AMENDED
In his initial pro se Application for Post-Conviction Relief filed February 11, 2019,

Applicant alleges that she is being held in custody unlawfully based on:

2 Anders v. California, 386 U.S. 738 (1967).
Page 3 of 40
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1. Ineffective assistance of counsel
a. Detrimental reliance
b. Failed to advise

2. Due process violations
a. Undue delay of documents
b. Vindictive prosecution

3. Prosecutorial misconduct
a. Perjury
b. Fraud

4. Involuntary plea

The Applicant on June 9, 2023, made an amended application raising the following
allegations as additional grounds regarding his claim of ineffective assistance of counsel as to

Benjamin Stitely as follows:

L. Prior to the trial, Applicant’s counsel Benjamin Stitely, failed to explain the
details of the Applicant’s case.

2. Applicant's counsel. Benjamin Stitely, failed to retain a DNA expert to review
the state’s evidence and testify for the defense.

3. Applicant’s counsel, Benjamin Stitely, failed to meet with the applicant a
sufficient number of times to properly review the evidence and discuss this case
with applicant.

4. Applicants counsel, Benjamin Stitely failed to object to the admission of cellular
phone text message records based on inconsistencies between the records submitted
and those contained within the Verizon records.

5. Applicant’s counsel, Benjamin Stitely, failed to properly investigate the facts of
this case.

6. Applicanl's counsel, Benjamin Stitely failed to advise defendant to testify and
failed to advise him of the importance of explaining the details of when he lost his
phone.

7, Applicant's counsel, Benjamin Stitely, failed to request a jury charge that was
more favorable to the defense.

8. Applicant’s counsel, Benjamin Stitely failed to object to the DNA chain of
custody.

9. Applicant's counsel, Benjamin Stitely failed to advise applicant of the potential
negative impact his statements at sentencing could have on his appeal.
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10. Applicant's counsel, Benjamin Stitely, failed to bring up the other male DNA
that was found in the states report.

11. Applicant's counsel, Benjamin Stitely failed to object to the state’s indictments
listing multiple incident dates and ranges.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, and weighed the testimony accordingly. Before the Court are
Applicant’s records from the South Carolina Department of Corrections, the transcript of
Applicant’ s trial, the records of the Lexington County Clerk of Court regarding the subject
convictions, Applicant’ s appellate records, and the original and amended applications for post-
conviction relief and the Respondent’s Return. This Court has reviewed the records submitted to
it by the parties, the legal arguments made by the attorneys, and the pleadings. Pursuant to S.C.
Code Ann. § 17-27-80, this Court makes the following findings based upon all of the probative
evidence presented:

Trial Summary of the Facts

This case arises from a series of incidents between a thirteen-year (13) old female victim
and forty-one (41) year old David Ray Brown. Brown found the victim on Facebook where he
posed as a younger male in chatting communication with her, under the profile name of Aaron
Justin Fills Goodwin. This communication evolved to where he successfully persuaded her to send
naked pictures of herself to him. He used this activity to hold something over her. This
communication eventually led to four separate occasions of sexual intercourse between the 41-
year-old male and child. Eventually after the last encounter, she finally advised someone at school
after Brown indicated he would continue to blackmail her. This eventually led to the Applicant’s

arrest.
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The then 16-year-old victim was the State’s first witness at trial. Tr.p. 105. She stated she
met Justin Goodwin on Facebook and eventually began texting with him every day. Tr.p. 105-107.
She told Goodwin her age (13) and thought Goodwin was 17 or 18. Tr.p. 107. She described texting
multiple nude pictures of herself to him. They decided to secretly meet in October in a field near
a deer stand near her house at 9 pm. Tr.p. 109. Although it was difficult to see, she could tell it was
not Justin from the picture that she was provided. Tr.p. 110. She claimed that she kept quiet because
she did not know what to do and was scared. She identified the Applicant at trial as the person
who claimed to be Justin. Tr.p. 110. The Applicant initially groped her, and she told him “No”. He
next threw her on the ground and raped her. He then told her that it would be OK. Tr.p. 110-111.
She did not scream because she did not want to get in trouble. She confirmed that Applicant
penetrated her vagina with his penis in that incident. They were together for around two hours.

Tr.p. 112-113.

The victim stated she continued to talk with the Applicant because she liked the attention,
but he became abusive when she did not do what he wanted. Tr.p. 112-113. He told her he loved

her. However, she claimed that she did not want to meet again and made excuses.

However, she met with the Applicant a second time in November 2013 after she became
14 years old. Tr.p. 113-114. They met at the same spot and he “forced me into sex” again. Tr.p.
113-114. She might have told a friend Robert but did not tell her mother. She claimed she still
texted with the Applicant and continued to send him nude pictures because he threated to expose

the earlier ones if she did not do it. Tr.p. 115-116. She stated that she like the attention he gave her
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stating that she was beautiful and perfect.’ However, she claimed he threatened her by asserting if

she did not sneak out, he would expose the pictures. Tr.p. 116.

She was scared for her college goals if the defendant released her pictures. She was afraid
that if the college found out about people sending nude pictures, they probably would not accept
her, and her college goal would be ruined. She claimed the defendant used her college goals against

her after she told the defendant about her goals. Tr.p. 116.

She stated they met a third time at the same time and place on a Thursday. Tr.p. 117. She

declared she again was forced it vaginal sex. Tr.p. 117-118.

She stated they met a fourth time at the same place on a Saturday going into a Sunday. Tr.p.
118. She stated she tried to make excuses, to avoid the meeting, but again he threatened to expose
the pictures on Facebook. She stated by that time she was angry about the threats. At the fourth
meeting, she again claimed she was forced into vaginal sex. Tr.p. 119. He said they only
communicated a little after the fourth event because she told on him that next Monday and he got

mad because he was blocked from her on Facebook. Tr.p. 119.

The victim told Ms. Elizabeth [Park-Floyd], her school mental health counselor that next
day that she had been raped by “Justin,” using the name she had gotten off Facebook. Tr.p. 120-
121. She also told the school resource officer Michael Griggs. Officer Griggs used the victim’s

phone and called Applicant and told him to not call again. Tr.p. 122-123.

¥ The victim also described that the Applicant had bought her blue hoodie and pink
sweatpants from Hollister, because she had told him it was her favorite store. Tr.p. 1321-122.
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She next met with Lexington County Investigator Renee Strickland. She told her about
being raped by Justin and that it was not the same person as the photograph in Facebook. Tr.p. 123.
Although she was unable to identify the perpetrator during the initial meeting with Investigator
Strickland, she asserted she was eventually able to do so. She stated because the real Facebook
post of the perpetrator, “David the Guitarist,” friended her in August or September and she blocked
him because he was too old. Tr.p. 124. She thought it was a week or two after she got the request
from “Justin.” She also gave Investigator Strickland some panties that she had worn and her
cellphone. Tr.p. 124-126. After the initial meeting with Investigator Strickland, she went to a

doctor’s office in Richland and a rape kit was done. Tr.p. 126.

The victim identified the photograph of David the Guitarist as the photograph she saw on
Facebook. Tr.p. 127. After an in camera proceeding,* the victim identified the Facebook picture
of Justin as the person she thought she was communicating with. She next identified the picture of
David the Guitarist as the person she met at the deer stand four times. Tr.p. 146-148. She testified
that the person in Exhibit 1 (David the Guitarist) was the person she met four times and had sex

with. Tr.p. 147-148.

The victim, over objection, reviewed State Exhibit 9 which included a series of text

messages purportedly between the victim’s phone and the Applicant’s telephone number. The

4 In the in camera proceeding, counsel Stitely objected to the foundation of the Facebook
pictures. He also urged that it should open the door to other inquiry of the victim as to why she
had turned down other Facebook requests. However, Stitely stated he did not have a problem
with her in-court identification, was concerned about the messages related to the posts. The trial
court initially opined that it satisfied evidence Rule 901, Tr.p. 131-139. Counsel Stitely further
objected to the admissibility of cellphone records through her. Tr.p. 141. Stitely complained that
the extractions from her cellphone. Tr.p. 142-144. Judge McMahon found that the victim could
testify about her memory of the texts, but the texts have to be authenticated in addition by
Detective Phipps. Tr.p. 144-145. The trial court overruled the objections to the Facebook
pictures. Tr.p. 145.
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messages between them included compliments, among other matters. However, she pointed out
messages on November 17, 2013 which indicated he had not deleted all the nude pictures because
he stated some were too good. He responded to her he was upset because she had blocked him on
Facebook, although she claimed her brother blocked a lot of people. She claimed the series of
messages on that date were because she wanted him to delete the photographs that he threatened

to post and how it could affect her. Tr.p.162-165.°

On cross-examination, counsel developed that the victim did not want her mother to know
she was meeting someone. Tr.p. 188. She was advised by Justin that her best friend at the time was
also Facebook friends with the alleged “Justin.” Tr.p. 192. She said she made up an excuse about
her brother blocking the account. Tr.p. 195. She stated after the second meeting, it did not surprise
her that she was having a pleasant text conversation with someone else. Tr.p. 197. She stated that
the blackmailing texts must have been deleted from her telephone. Tr.p. 199. She did delete the
pictures because she did not want her brother to see them. Tr.p. 199-201. She said that the Applicant

gave her a “pinky promise” that he would delete the photographs. Tr.p. 205.

Michael Griggs served as a school resource officer at Sandhills Middle School in Gaston,
South Carolina. Tr.p. 208. Griggs remembered that Elizabeth Park Floyd was a mental health
worker at the school. She informed him the minor had reported being in a sexual relationship. Tr.p.
211. Griggs told the minor not to delete any of the messages. Griggs said he texted the telephone
number that the minor gave him, and he left a text message introducing himself as a police officer.

He told the person in the text “not to disseminate the photographs at all,” and not to contact the

S Prior to cross-examination, counsel Stitely referred to State Exhibit 9 relating to texts involving
other persons who suggest their participation in sexual activity. Tr.p. 170-176, 178-183. The
Court opined that properly framed questions about her demeanor and pleasant texts during the
period would be appropriate, but not inferences related to sex with others. Tr.p. 185-186.
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minor again. Tr.p. 214-215. He was unable to leave a voice message after he called the number
because it had not been set up. Griggs said he started investigating the “Justin Feels Good
Goodwin” Facebook account. Tr.p. 217. On cross examination Griggs admitted that the minor told

him most of her text messages had already been deleted, and “I only saw a few.” Tr.p. 223.

Former Lexington County Investigator Renee Strickland testified she was assigned the case
on November 18, 2003. She spoke with the victim in the presence of her mother. Tr.p. 228. It was
indicated to her that the incident happened at night in October and November of 2013 at her
property. Tr.p. 229. She was told the victim was 13 at the time and had recently turned 14. She
received the victim’s telephone and submitted it for analysis. Tr.p. 230. Strickland looked at the
cell phone and saw the texts that Officer Griggs had sent and a few messages but was aware the
victim had mentioned deleting some messages. Tr.p. 231. The victim and her mother told her
about the Facebook posts and showed her pictures of Justin and David the Guitarist from Facebook.
Tr.p. 232-233. Investigator Strickland was able to later identify David the Guitarist as 41-year-old
David Brown. Tr.p. 232-233. She learned who the carrier of the cellphones was and prepared a
search warrant for the records initially from Sprint and then from Verizon. Tr.p. 234. She received
a cell phone record report from Verizon. When asked about whether there were any numbers on
the report that interested her, she indicated a certain number was on the report that was consistent
with a number reported by Applicant’s mother that she had learned from a booking report. Counsel
Stitely objected, and the trial judge then gave a limiting instruction. Tr.p. 237-243. She noted this
number appeared on the phone log numerous times. Investigator Strickland learned the number

was from a Tracfone but was unable to get subscriber information.

Investigator Strickland met with the Applicant on January 18, 2014 and gave him his

Miranda rights, although he was not under arrest at the time. Tr.p. 245-247. In the interview, Brown
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told her that the identified number was his number, although he claimed to not have the telephone
any longer. Tr.p. 247. She also received a DNA sample from him using a buccal swab kit. Tr.p.
247-248.She submitted the buccal swab to Lexington County Evidence for submission to SLED
for analysis. Tr.p. 248-249. She identified the Applicant’s buccal swab and three pairs of the
victim’s underwear she received from the minor when they met. State’s Exhibits 14,15,16. She
also identified photographs of the underwear she received. Tr.p. 250-251. She indicated that the
items did not appear tampered with in any way. Tr.p. 251-252. Strickland stated she submitted the
underwear to Evidence and requested they be submitted to SLED for analysis. The items were

admitted as evidence without objection from the Applicant. Tr.p. 252-253.

During the interview, Investigation Strickland also found it interesting that the Applicant
was wearing similar clothes to those describe by the minor, a grey colored sweater or sweatshirt,

blue jeans and work boots. Tr.p. 249.

Investigator Strickland went to the victim’s house, reviewed the scene, and located the deer

stand. She also stated that she confirmed the birthdate of the Applicant. Tr.p. 254-255.

On cross-examination, counsel Stitely pointed out that the interviews with the minor were
on November 22 and 23. She described the victim’s demeanor on the first day as a flat affect, not
conveying much emotion and that she did not seem scared, embarrassed, or disturbed. Tr.p. 256.
She reported that Applicant came to her office voluntarily, voluntarily gave his DNA, and
voluntarily gave his phone number. Tr.p. 256-259. She was advised by the Applicant that the
number belonged to him at one time, that he no longer had the original phone, that he ported the
number to a new phone, but had lost that second phone. Tr.p. 258-259. Investigator Strickland
confirmed that the clothing Applicant wore was not uncommon for someone in construction but

took notice of it because it was like what had been described by the victim. Tr.p. 259.
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Temple Hart, the sexual assault nurse examiner (SANE) at Palmetto Heath Richland
described her treatment of the minor victim on November 19, 2013, at 6:06 PM. Tr.p. 264-265.
The victim indicated to her that she had been raped on three occasions on November 11,14 and 16.
Tr.p. 267. The victim described it as penile penetration and that she thought it was someone she
met on Facebook. Tr.p. 267. Nurse Hart then described her procedure during the examination,
including the swabbing of the mouth, vagina and rectum, and checking for injuries. She did not
find any injuries, which was not unexpected. Tr.p. 268-270. She collected the panties the victim
had on that date. The swabs were admitted without objection after the procedure in sealing the
items was developed. Tr.p. 273-276. Nurse Hart stated that she sealed the items and placed them
in the refrigerator until law enforcement picked them up. Tr.p. 272. There was some fluid on the
panties that she did not identify. Nurse Hart stated that they gave the victim treatment, including
sexually transmitted infection testing and gave her medicine to prevent those diseases, as well as

medication to prevent pregnancy and antibiotics. Plan B.

On cross-examination, she indicated in her notes that the assailant was Justin Goodwin,
and he was a 16- to 18-year-old Caucasian. Tr.p. 279-280. Counsel further pointed out the victim
gave three dates in November that she placed in her notes and confirmed the victim did not indicate
an October date or she would have noted it. Tr.p.281. She again confirmed that there were no
injuries such as bruising, redness, or swelling when she was examined. Tr.p. 281. She did not find
it uncommon in rape cases, but there is no test that exists for rape or that indicates a sexual assault
occurred, other than the patient’s disclosure. Tr.p. 281. She stated that there is no way to look at a
victim’s genitals and decide if it was consensual or not. Tr.p. 282. She confirmed the treatment
she received was routine based upon and individual asserting unprotected sexual assault and penile

penetration. Tr.p. 283.
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Senior Analyst Karen Milbrodt with Verizon Wireless testified as a record custodian and
presented information from their business records for the telephone number ending in 3982 from
July 1, 2013 through November 30, 2013. Tr.p. 287-290. She stated Exhibit 17 were based upon
those records from a subpoena is a combination of two records of incoming and outgoing call
detail and cell address location combined and redacted from the original. Tr.p. 290. State Exhibit

23 was the complete file and was entered without objection. Tr.p. 291.

The defense objected to State Exhibit 17. Counsel objected to the admission of State
Exhibit 17 because it was a document prepared by someone other than Verizon. The trial court
found that the document was from her records, State Exhibit 23. State Exhibit 17 was entered over
objection by the trial court, citing State v. Gulledge, 326 S.C. 220, 487 S.E.2d 590 (1997). Tr.p.

293-294.

Milbrodt verified that subscriber information on TracFones is unavailable to Verizon. Tr.p.
295. The logs included the number the subscriber dialed to make the call, the date and time,
whether it was incoming or outgoing, length of call, cell tower information. State Exhibit 25
accurately represented the calls extracted from Verizon records. Milbrodt reviewed the documents
and specifically note calls made on September 20, 2013 to #8259, on October 3, 2013 to #8259
and on November 10, 2013 to# 2310. Tr.p. 298-300. She testified that the content of text messages

can only be supplied by Verizon if requested within 3 to 5 days of transmission. Tr.p. 301.

On cross-examination, counsel developed that subscriber information of the Tracfone
prepaid service belonged to the supplier and she did not know if they could supply the records or
whether the number was ported. Tr.p. 302-304. She testified she was aware of the concept of
“spoofing” where a number shows up showing a number rather than the actual number. Tr.p. 305.

She said the information does not show who made or received the calls. Tr.p. 306.
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Investigator Michael Phipps of the Forensic Services Department of the Lexington
Sheriff’s Department, over objection, was qualified as an expert in forensic computer examination
and forensic cell phone examination and analysis. Tr.p. 311-313. He stated he was asked to
examine the victim’s cell phone and to look for contacts with # 3982. He performed an initial
Cellebrite extraction on December 27, 2013. Tr.p. 314-319. They processed after the initial
program was completed with the Cellebrite Physical Analyzer and created a spreadsheet, identify
the contact lists, photos, videos, texts, chat screens, music, and third-party applications used for
communicating. This is compiled and given back to the investigator on a disk. Tr.p. 319-320.
Investigator Phipps stated a second extraction of the victim’s phone was done on December 7,
2015 with a newer piece of hardware and updated software. Tr.p. 321-322. The number on the
phone searched was #2310 and the targeted number from Verizon was #3982. They were able to
find texts on the second dump that they were unable to find on the first dump. Tr.p. 321-322.
Investigator Phipps described the map he made using the location data. Tr.p. 324-326. State

Exhibit 26.

Investigator Phipps stated the information showed that #3982 dialed #8259 in September,
October, and November 2013. Tr.p. 326. After a hearsay objection was made, Investigation Phipps
testified about two addresses -one associated with the victim and the other associated with the
suspect. Tr.p. 320-330. He referred to a November 5, 2013, entry which showed a call originated
from #8982, called #2310 and hit cell tower number 515 which was close to the defendant’s
location. Tr.p. 331.0n November 10, 2013, a call made at 2304 before midnight for 47 minutes
and was hit on cell site 534 and in the direction of the victim. He opined that most of the text
messages on the cellphone had been deleted and they only recovered partial texts. Tr.p.534 and

cross-examination of Investigator Phipps concerning the map he prepared (State Exhibit 26), he
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confirmed there is not a guarantee that the phone is going to hit the cell tower closest to it. Tr.p.
224-225. He also confirmed that it depends on how busy a tower is, and it will find the next
available tower. He admitted that the records showed the victim was texting multiple people during
the time frame in the extraction from October to November. Tr.p. 337-338. He stated in the forensic
version of Cellebrite that they used, they are unable to intentionally add something or take
something off the cell phone. Tr.p. 338-339. He stated in this case 99% of the material was deleted
to start with and then over-written. He stated that there would be holes and missing pieces
throughout the recovery. Tr.p. 339. He stated that they found images in the first extraction but did

not have the data with him in court and it was on his forensic examination computer. Tr.p. 340.

On re-direct, Investigator Phipps stated he was sure he looked at the photos after the first
extraction. He stated he knew if he saw any photos that would have applied to this case, he would
have reported it in 2013. He did not have any recollection of giving the prosecution information

about any photographs being applicable to the case. Tr.p. 341.

The trial judge, out of the jury’s presence, inquired of the prosecution about the December
2013 report and photographs. Assistant Solicitor Patterson reported there were photographs, but
no photographs of naked pictures of what she described she sent to “Justin.” Tr.p. 342. Counsel
Stitely indicated he was just inquiring because he never received any pictures in discovery. Stitely
stated he was not making a Rule 5 violation motion. Tr.p. 342-343. Judge McMahon then

confirmed that there were no exculpatory photographs under Brady. Tr.p. 342-343.

Paul Meeh, a SLED Forensic Scientist was qualified as an expert in DNA Analysis and
statistical comparison field. Tr.p. 345-347. Counsel Stitely objected to the testimony because
someone else at SLED made the cuttings on the specimens he tested. Tr.p. 351. He stated in his

conversations with the solicitor before trial that he indicated to them he did not need the chain of
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custody who transferred the items to SLED from Lexington County. Tr.p. 352. He was concerned
and initially wanted to hear from the individuals who could state where the items, like 4.1, came
from. Tr.p. 352. The Assistant Solicitor, Shannon Davis, indicated that Mr. Meeh would testify that
he will use his report as a basis for his opinion and that he does have knowledge of the items. Tr.p.

353.

The trial court held an in camera hearing on this issue. Analyst Meeh testified about the
manner the items were numbered from the parent item in the container to the cuttings including
the parent number. For example, in the pouch identified as #5 would have item 5.1 and any hair or
debris would be 5.1.1 or 5.1.2. Tr.p. 353-354. This explanation satisfied the defense. Tr.p. 354-

355.

Analyst Meeh testified that he received the items including the SANE kit, the buccal swab
from Brown, the victim’s buccal swab, the cuttings from green panties 4.1, debris of 3 hairs from
item 4 and a cutting from other panties as item 5.1. Tr.p. 356. He was also able to get DNA profiles

from the buccal swabs from the victim and Brown. Tr.p. 362-363.

As to item 4.1 there had been semen indicated. Tr.p. 365. He attempted an STR DNA
Profiling and differential extraction on item 4.1. He was unable to initially get a clean male profile
from the regular STR SNA type. He then moved to Y-Typing which is super sensitive because it
only works on the male profiles. Tr.p. 366, 369. This was done after resolving that there were
appropriate steps taken to avoid contamination. Tr.p. 365-66. He stated he was able to identifya Y
profile on the victim’s underwear, item 4.1. Tr.p. 369. The Y STR DNA profile of a major
contributor to the mixture matches the Y STR DNA profile of David Ray Brown. Tr.p. 370- 376.
He described the difference between a major contributor and a minor contributor. He stated the Y

on 4.1 is a mixture of two individuals. Tr.p. 371. He opined this did not come from a random

Page 16 of 40

683



684

encounter. Tr.p. 375. It was located in the crotch of her underwear. Tr.p. 375. The actual result of
probability of randomly selecting an unrelated male having the Y STR DNA profile matching the
major contributor is 1 in 240. He stated that a male relative would match, but more than 99% of

the world’s population would be excluded. Tr.p. 375.

Concerning the other underwear, item 5.1, he found that the Y STR Profile was partial and
matched the Y STR profile of the Applicant. Tr.p. 377.As to this profile result it was 1 in 210 match
to the Applicant or male relatives Y STR Profile. This item was still 99% exclusion of the
population. Tr.p. 377-378. He noted that the victim’s DNA profile and profiles from 4.1 and 5.1
were a definite match. In addition, the items matched the victim’s STR Profile in a 1 in 206
sextillion chance of a match. He concluded to a reasonable degree of scientific certainty that items

4.1 and 5.1 included the DNA of the Applicant and the victim. Tr.p. 378-379, 386.

On cross-examination, Meeh described the fact that they were testing a simple length of a
short random repeat (STR). He further noted the concept of allele frequency or allele distribution.
Tr.p. 381. He noted the difference in the certainty he had on the victim’s DNA probabilities and
the Applicant’s potential DNA on the items He described the limitations of an unrelated individuals
and how they compute in 4 or 5 categories to take into account interbreeding. He suggested that
the statistics he reported were the most conservative. Tr.p. 384. He confirmed the DNA number
does not help if it was a father or a son or paternal brother’s son would be difficult. He stated that
his “fairly certain” response was based upon the underwear and location on 4.1 and the 5.1 was
from underwear she reported wore a week later that was collected by the SANE nurse. However,
he was not able to put a time with any certainty when the DNA was placed on the specimen. Tr. p.

384-385.
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A general motion for a directed verdict was made and denied. In response, the State urged
that they had sufficient evidence to support the crime including the dates of birth of the victim and
defendant, the cell phone and text records that the Applicant identified as his cell phone number
and the DNA evidence involving the Y STR match. Tr.p. 387-88. Judge Newman denied the

motion.

The trial court next inquired of the Applicant concerning his right to testify. Tr.p. 390-396.
The Applicant indicated to Judge Newman that he made the decision to not testify. Tr.p. 396. Judge
Newman concluded although Applicant only had an 8" grade education that his decision to not

testify was freely and voluntary and intelligently made. Tr.p. 396.

Judge Newman further learned that the defense did not intend to put up evidence in his

defense. Tr.p. 397, 399-400.

Ineffective Assistance of Trial Counsel

Applicant’ s allegations of ineffective assistance of trial counsel are without merit. In a
PCR action, Applicant bears the burden of proving the allegations in his application. Butler v.
State, 286 S.C. 441, 334 S.E.2d 813 (1985). Applicant must prove his factual allegations by a
preponderance of the evidence. Rule 71.1(e), SCRCP. Where the application alleges ineffective
assistance of counsel as a ground for relief, Applicant must prove that “counsel’s conduct so
undermined the proper functioning of the adversarial process that [it] cannot be relied upon as
having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984); Butler, 286
S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland. First, Applicant must prove that counsel’ s

performance was deficient. Strickland, 466 U.S. at 686; Cherry v. State, 300 S.C. 115, 117, 386
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S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’ s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases. Butler,
286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.”
Id. (citing Strickland, 466 U.S. at 690). “When counsel focuses on some issues to the exclusion
of others, there is a strong presumption that he [or she] did so for tactical reasons rather than
through sheer neglect.” Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S.
at 690). The Court, in determining deficiency, must affirmatively entertain the range of possible
reasons counsel may have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196
(2011); Harrington v. Richter, 562 U.S. 86, 109— 10 (2011). “[E]ven if an omission is inadvertent,
relief is not automatic. The Sixth Amendment guarantees reasonable competence, not perfect
advocacy judged with the benefit of hindsight.” Yarborough, 540 U.S. at 6; see also Murphy v.
Davis, 901 F.3d 578, 592 (5th Cir. 2018) (“[Clounsel’ s performance need not be optimal to be
reasonable.”).

Second, counsel's deficient performance must have prejudiced Applicant such that “there
is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117~ 18, 386 S.E.2d at 625. A reasonable
probability is “a probability sufficient to undermine confidence in the outcome.” Strickland, 466
U.S. at 694. “This does not require a showing that counsel’ s actions ‘more likely than not altered
the outcome,’ but the difference between Strickland’ s prejudice standard and a more-probable-

than-not standard is slight and matters ‘only in the rarest case.”” Harrington, 562 U.S. at 111-12
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(quoting Strickland, 466 U.S. at 697). “The likelihood of a different result must be substantial, not
just conceivable.” Id. at 112. “The prejudice analysis requires the court deciding the
ineffectiveness claim to consider the totality of the evidence before the judge or jury.” United
States v. Basham, 789 F.3d 358, 371- 72 (4th Cir. 2015) (quoting Elmore v. Ozmint, 661 F.3d 783,
858 (4th Cir. 2011)).

In some cases, overwhelming evidence of guilt will preclude a finding of prejudice. “A
reasonable probability of a different result does not exist when there is overwhelming evidence of
guilt.” Hillerby v. State, 431 S.C. 323, 333, 847 S.E.2d 500, 505 (Ct. App. 2020) (citing Geter v.
State, 305 S.C. 365, 367, 409 S.E.2d 344, 346 (1991)). For evidence to be “overwhelming,” such
that it categorically precludes a finding of prejudice, the evidence must include something
conclusive, such as a confession, DNA evidence demonstrating guilt, or a combination of physical
and corroborating evidence so strong that the Strickland standard of “a reasonable probability . . .
the factfinder would have had a reasonable doubt” cannot possibly be met. Smalls v. State, 422
S.C. 174,191, 810 S.E.2d 836, 845 (2018).

Amended Allegations One and Three - Failed to Explain Details in Applicant’s Case Failed
to Meet Sufficient Times Prior to Trial.

In his initial amended application, Brown contends that counsel Stitely failed to explain
the details of his case prior to trial after he was retained. The Applicant testified at the hearing that
he did not know much about the details of his case. He claimed that counsel Benjamin Stitely never
met with him after he retained him. He also complained that Stitely he did not hire a private
investigator or a DNA expert. The Applicant stated that he had an earlier lawyer, David Belding,
who he thought was trying to pressure him into a guilty plea offer, after he learned about the DNA
evidence match. However, he claimed he felt uncomfortable with Belding, so he decided to hire a

lawyer right across from the courthouse who he thought would fight for him. Contrary to counsel
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Stitely’s testimony, he denied that he ever indicated he was in love with the victim to counsel. He
claimed his statement to the trial judge at sentencing that admitted he knew the victim was an

attempt to butter stuff up and was said because he had lost hope and was false.

Counsel Stitely stated that he practiced criminal law for over 18 years. He indicated his
prior practice had involved criminal sexual conduct cases. He felt he was experienced in DNA
matters and cellphone data matters. He stated that the Applicant hired him after an earlier lawyer.
when the case was set for a trial in September, and he got it continued. He met with the Applicant
prior to trial but could not state the specific amount. Stitely testified that the Applicant was out on
bond, so this was not a situation he was on the street before trial. Stitely stated Brown could have
come into my office. Subsequently, Stitely stated he went to Assistant Solicitor Rhonda Patterson
to seek a potential offer in the case. She indicated to him the possibility of non-violent and to not
recommend any sentence, but Brown was not interested in any plea offer. The case was then tried
two months later. Stitely indicated that in his discussions with the Applicant there was no defense
in the case. The Applicant claimed to him that he and the victim had connected and that they were

in love. Stitely explained to him that was not a lawful defense to criminal sexual conduct with a

¢ In the sentencing proceeding, the Applicant made a plea in mitigation. Tr.p. 508-513. In his
statements to Judge Newman, he stated he had three or four profiles on Facebook. He claimed he
was drinking “like a fish” at the time and used the Justin Goodwin profile to talk to people. He
claimed he did not pay attention to the age of people he was commenting on. He stated when he
started talking with the victim, it just clicked. Tr.p. 510.She had indicated to him in their
discussions that she was harassed at school and called names and he advised her not to listen to
them, claiming he was trying to help her. He admitted that they texted back and forth in the
morning before she went to school. He claimed he was not stalking her. He felt she was being
treated that same way he had been treated growing up. He admitted the pictures in Exhibit 2 that
was on his profile was not him and he did not know who it was. He confirmed that State Exhibit 1
was him. Tr.p. 512. He admitted he sent a friend request to the victim in September under his
profile (David the Guitarist) but claimed she had already friended him under Justin Goodwin
before. He claimed the reason for meeting the victim social. He claimed, “but the intentions for
what was said is untrue it was only for companionship that I wasn’t getting.” Tr.p. 512-513.
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minor. He advised him it was a statutory problem concerning consent. Simply put, Stitely told him
that you can’t do that because it is not a lawful defense, when he was around 40 years old, and the

victim was 13 or 14 years old.

This Court must find that the Applicant has failed in his burden of proof on this allegation
based upon the credible testimony of counsel. There is no established “minimum number of
meetings between counsel and client prior to trial necessary to prepare an attorney to provide
effective assistance of counsel.” United States v. Olson, 846 F.2d 1103, 1108 (7th Cir.1988) (there
is no constitutional minimum number of meetings between attorney and client and observes that
an experienced attorney may get more out of a single meeting than a neophyte); Moody v. Polk,
408 F.3d 141, 148 (4th Cir. 2005); Campbell v. Polk, 447 F.3d 270, 279, n.2 (4th Cir. 2006) (“we
cannot conclude that the fact that Campbell's counsel only met with him five times before trial
made them ineffective.”). “‘[B]revity of consultation time between a defendant and his counsel,
alone,” ‘cannot support a claim of ineffective assistance of counsel.”” Davis v. State, 44 So. 3d
1118, 1130 (Ala. Crim. App. 2009) (quoting Murray v. Maggio, 736 F.2d 279, 282 (5th Cir.
1984)); White v. Godinez, 301 F.3d 796, 800 (7th Cir. 2002) (“A brief consultation does not by
itself establish that counsel's performance was inadequate.”); Chavez v. Pulley, 623 F. Supp. 672,
685 (E.D. Cal. 1985) (“brevity of consultation time between a defendant and his counsel alone
cannot support a claim of ineffective assistance of counsel,” especially where the defendant “fails
to allege what purpose further consultation with his attorney would have served and fails to

demonstrate how further consultation with his attorney would have produced a different result™).

The importance of counsel’s communication with the Applicant concerning his
acknowledgement that he was in love with the victim undermines his complaint about counsel’s

performance:
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The reasonableness of counsel's actions may be determined or substantially
influenced by the defendant's own statements or actions. Counsel's actions are
usually based, quite properly, on informed strategic choices made by the defendant
and on information supplied by the defendant. In particular, what investigation
decisions are reasonable depends critically on such information. For example, when
the facts that support a certain potential line of defense are generally known to
counsel because of what the defendant has said, the need for further investigation
may be considerably diminished or eliminated altogether. And when a defendant
has given counsel reason to believe that pursuing certain investigations would be
fruitless or even harmful, counsel's failure to pursue those investigations may not
later be challenged as unreasonable. In short, inquiry into counsel's conversations
with the defendant may be critical to a proper assessment of counsel's investigation
decisions, just as it may be critical to a proper assessment of counsel's other
litigation decisions. . . .

Strickland v. Washington, 466 U.S. 668, 691, 104 S. Ct. 2052, 2066, 80 L. Ed. 2d 674 (1984). See
Bagwell v. State, 410 S.C. 259, 265, 763 S.E.2d 630, 633 (Ct. App. 2014); Reeves v. State, 415
S.C. 366, 376, 782 S.E.2d 747, 752 (Ct. App. 2015).

This Court must find that counsel Stitely adequately communicated with the Applicant
prior to trial and provided the details of the case. This Court finds as a fact, based upon the credible
evidence of counsel Stitely, that he was advised by Applicant that he was in love with the minor
victim and that that he had engaged in the relationship. This information from the Applicant guides
the nature and extent of further communication and actions by counsel. The Court further finds
that the Applicant was aware of the DNA results that linked him with the victim’s underwear and
of the cellphone data that was consistent with his own communications with the victim. The
Applicant has failed to show any piece of evidence he was not aware of prior to the trial since he
essentially confirmed the existence of the crimes with his communications. The Court further
rejects that Applicant’s assertion that they met zero times after Stitely’s retention. This Court finds

that prior to the trial the Applicant was advised that his theory of a consensual relationship with

the minor victim did not provide a defense to the charges of criminal sexual conduct with a minor.
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He has failed to show deficient performance.

Similar, the Applicant has failed to show Sixth Amendment prejudice. There is no evidence
or other matter presented to this Court that further discussions would have impacted on the trial in
any matter. His allegations one and three must be dismissed.

DNA
Allegation Two — DNA Expert Not Retained.

In his second allegation, he complains that counsel failed to retain a DNA expert to assist
in his defense. As noted above, SLED DNA Analyst Paul Meeh testified at trial about the
specimens from two of the victim’s underwear being consistent with the Applicant’s Y-STR DNA
Profile. Tr.p. Tr.p. 370-379, 386. The applicant testified that they did not talk about DNA evidence
and thought that they could have kept out DNA evidence because there were other DNA
possibilities. Counsel Stitely testified that he did not hire a DNA expert because his DNA was on
DNA fragment from the victim’s underwear, based upon his conversations with his client. He
stated that he was familiar with DNA and fairly familiar with DNA evidence prior to the trial. He
acknowledged there were a number of standards and that the odds in the statistical data were not
significant.

This Court must find the failure to retain a DNA expert was not ineffective assistance of
counsel. First, as the trial record conclusively shows in the above summary related to witness state
witness Meeh, counsel Stitely revealed a sound understanding of the DNA evidence in this case,
particularly since his client had earlier advised him about his admitted relationship with the victim
so that his DNA on the items would have been a possibility. The Applicant and trial counsel were
aware of the DNA results prior to trial and the Applicant indicated he was aware of the results

before he retained Stitely to represent him. There is no evidence presented as to what a retained
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DNA expert would have done to aid the defense. See Dempsey v. State, 363 S.C. 365, 370, 610
S.E.2d 812, 815 (2005) (“[C]lounsel’s decision not to call an expert witness to rebut the state’s
expert witness was a legitimate trial strategy,” (citing McLaughlin v. State, 352 S.C. 476, 575
S.E.2d 841 (2003))) The initial question is normally whether these alleged failures were deficient.
Under Strickland, there is a strong presumption that counsel rendered adequate assistance and
exercised reasonable professional judgment in making all significant decisions in a case.

“[C]ounsel has a duty to make reasonable investigations or to make a reasonable decision
that makes particular investigations unnecessary.” Strickland v. Washington, 466 U.S. 668, 691,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). A decision “not to investigate must be directly assessed
for reasonableness in all the circumstances, applying a heavy measure of deference to counsel's
judgments.” Id. This Court must conclude that counsel was not deficient in his decision not to
retain an independent DNA expert. The decision by Stitely to not retain a DNA expert was a
reasonable strategy since it would likely not have led to favorable results.

Assuming arguendo that the Applicant’s counsel was deficient, this Court must find that
Brown has also failed to show Sixth Amendment prejudice. Other than the Applicant’s testimony,
the Applicant did not call any witnesses to testify concerning the DNA evidence or need for a DNA
expert. It is merely speculative that these allegedly favorable expert witnesses would have aided
in his defense. See Dempsey v. State, 363 S.C. 365, 369, 610 S.E.2d 812, 814 (2005) (“A PCR
applicant cannot show that he was prejudiced by counsel's failure to call a favorable witness to
testify at trial if that witness does not later testify a;t the PCR hearing or otherwise offer testimony
within the rules of evidence.”); see also Porter v. State, 368 S.C. 378, 386, 629 S.E.2d 353, 358
(2006) (“Mere speculation of what a witness' testimony may be is insufficient to satisfy the burden

of showing prejudice in a petition for PCR.”); Frasier v. State, 306 S.C. 158, 160-61, 410 S.E.2d
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572, 573 (1991) (finding trial counsel was not deficient in failing to procure an expert witness to
challenge DNA evidence presented at trial where the record established that counsel vigorously
cross-examined the State's DNA experts and attacked the accuracy of the evidence); Lorenzen v.
State, 376 S.C. 521, 531, 657 S.E.2d 771, 777 (2008) (citing Frasier v. State, 306 S.C. 158, 410
S.E.2d 572 (1991)). As noted above on the deficiency prong, Sixth Amendment prejudice has not
been shown by the prepared and vigorous cross-examination. See also Moorehead v. State, 329
S.C. 329,334,496 S.E.2d 415, 417 (1998); Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353,
357 (2006). This Court finds that the Applicant has failed to prove either deficient performance or
prejudice under the Sixth Amendment related to this allegation. It must be dismissed.
Allegation 8 — Failed to Object to DNA Chain of Custody

In his eight amended allegation, he contends that counsel should have objected to the
admission of evidence based upon an alleged lack of the chain of custody prior to going SLED
Analyst Paul Meeh. As noted above the evidence, the initial evidence of the chain of custody of
the underwear, DNA swabs, and DNA testing was presented through then Lexington County
Investigator Renee Strickland and SLED Analyst Meeh. Strickland indicated the victim and her
mother brought the underwear to her which she sealed, placed in Sheriff’s Department evidence
with directions to send it to SLED and it was sent to SLED. Tr.p. 124-126, 252-253. She personally
took the DNA swabs from the Applicant and similarly sealed those and had them sent to SLED.
Tr.p. 247-249. Nurse Temple Hart, the SANE nurse took swabs from the victim, as well as the
panties the victim was wearing that date, sealed them and placed them in the refrigerator until law
enforcement picked them up. Tr.p. 272-276. During SLED Analyst Meeh’s testimony, counsel

Stitely affirmed that he had advised the State that he was not challenging the chain of custody
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concemning the transfer of items to SLED. Tr.p. 351-352. The trial court held a hearing at that
point to resolve to counsel Stitely’s satisfaction, his concerns about the chain. Tr.p. 354-355.

In the Applicant’s PCR testimony, he testified that his counsel allegedly failed to discuss
those issues with him, and he felt, in hindsight, that counsel could have kept the evidence out. He
asserted that there was partial DNA evidence and speculated it could have come from anybody.
Brown testified that in his review of the SLED report, other male evidence was found on the
materials that suggested she was sexually active, and it could have removed the Rape Shield
Statutes availability, which he also complained about. Counsel Stitely stated this case was
interesting because the minor victim was having text conversations with other males. At that
pretrial motion hearing, counsel speculated that the DNA being used against the Applicant could
be one of the other individuals in the texts. Tr.p. 101. However, the trial court denied the
admissibility of those text records under the Rape Shield Law. S.C. Code § 16-3-659.1. See Tr.p.
77-102. Counsel testified that he looked at the DNA chain of custody and was unable to show a
break in custody. He noted the Applicant had volunteered to do the DNA swab and there was not
going to be a DNA issue in the case.

The Applicant has failed to show that counsel was deficient. He has failed to show that
there was an actual break in the chain of custody related to the DNA evidence specimens. The
Applicant presented no evidence about a break in the chain that counsel should have pursued at
trial. As noted, counsel did not object to portions of the chain witnesses prior to trial and was
satisfied with Meeh’s testimony addressing his concerns. The Applicant has failed to show that
counsel’s investigation into the chain was negligent, or that his decision related to the presentation

was deficient.
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Additionally, Sixth Amendment prejudice was not shown. As above, his speculation is
insufficient to show counsel’s intentional omission in failing to require the presentation of the
complete chain would have resulted in Sixth Amendment prejudice. With the absence of evidence
of a break in the chain, there is no reasonable probability the result of the proceeding would have
been different. The Applicant has failed in his burden of proof. This allegation is denied and
dismissed.

Allegation Ten - Failed to Bring Up Other Male DNA in the State’s Report.

In his tenth allegation, the Applicant asserts that his counsel failed to present evidence of
other males DNA that was in the State’s DNA Report. Counsel stated that he re-read the Report,
and he did challenge that it could have been another paternal male relative could not be excluded,
as stated in the Report. Tr.p. 383-385. He also included these questions about relatives in his
argument before the jury. Tr.p. 427-428. Analyst Meeh further indicated that also on item 4.1 was
asecond Y contributor. Unredacted State Exhibit 29 was introduced at trial which was the SLED
DNA Report. Tr.p. 368.7

The Applicant’s assertion must be denied. As counsel Stitely credibly testified, he did refer
to the male relative information in the State’s DNA report both during his examination and closing
argument. His performance cannot be deemed deficient. Further, prejudice cannot be shown
because the unredacted SLED Report was presented to the jury. Tr.p. 368. He failed in his burden
of proof in showing either deficient performance or prejudice.

Allegation 4 — Failed to Object to Text Message Records

7 State Exhibit 29 included the following language related to item 4.1: “Paternal male relatives of
David Ray Brown may not be excluded as the contributor of this profile. Due to low level DNA,
the partial Y-STR DNA profile developed from the minor contributor to this item is not suitable
for interpretation.”
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In his fourth allegation, the Applicant contends that counsel failed to object to the
admission cellular of text message records based upon the inconsistencies in the records admitted
and those from Verizon. At the hearing, the Applicant complained that there was inconsistency
inn the two extractions done by the State. He further suggested that counsel should have retained
a cell phone expert. He also generally complained that there was a second extraction done before
the trial. The Applicant further asserted that he did not have his cell phone at the time of the
incident.® He said the phone number he used to have was used against him. He stated that although
there was an allegation that he had communication with the victim, there was no investigation to
support its admission of the texts by his lawyer. He further claimed that his counsel did not know
that he lost his phone. The jury had asked a question about the phone that should have been
answered in the testimony. (“When did David say he lost his phone” Tr.p. 450).° Further he
claimed that there were a series of records that were not in the original extraction and Verizon
records so he contended that everything should have been suppressed.

At the time of the PCR hearing, counsel Stitely did not recall that there was an issue about
the lost cell phone. However, the trial testimony reveals that counsel made specific inquiry about

the cell phones of the Applicant. Counsel further stated that he was more proficient than most

8 During the trial, counsel Stitely brought out in his cross-examination of Investigator Strickland
that when he was interviewed by her that he no longer had the either that original phone that he
acquired the telephone number or the second phone that was lost. Tr.p. 258-259. However, he did
confirm that the identified telephone number was his number at one time. Tr.p. 258. See also,
Investigator Strickland on direct discussing the Applicant indicating he did not have the original
phone and that he had lost the second phone that he had ported the identified number. Tr.p. 247.

® In response to the question, the jury was replayed the testimony of Investigator Strickland’s
testimony after Judge Newman gave a cautionary instruction. Tr.p. 453-486. On direct
examination, she indicated that he did not have the original and had lost the second phone that he
had ported the number. Tr.p. 472. The second discussion concerning the lost phone is at Tr.p. 483-
434,
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lawyers in matters concerning cellphones. He did not see a defense to the use of the cellphone data
connected with the phones. He confirmed that he did not hire a cell phone expert.

First, counsel initially objected to Exhibit 17 concerning cell phone records because it was
different than her Verizon records in State Exhibit 23, but the objection was overruled. Tr.p. 293-
294, A failed strategy does not constitute deficient performance. People v. Kevorkian, 248
Mich.App. 373, 414415, 639 N.W.2d 291 (2001). As shown in the trial summary, there were two
extractions of the victim’s cell phone using different software versions of Cellebrite, including the
most recent version just prior to the trial. Tr.p. 314-322. Investigator Phipps made a map using
the cellphone cell tower data. Tr.p. 324-326. On cross-examination, counsel sought to limit the
impact of the cell tower data by noting it is not as accurate as it may appear because of the ability
to ping any tower if it is more available than the closest tower. Tr.p. 224-225.'° Counsel was also
able to bring out that a significant number of text messages had been deleted prior to the

extractions. Tr.p. 339

0 In 2020, after this trial, the South Carolina Court of Appeals in State v. Warner, 430 S.C. 76,
89, 842 S.E.2d 361, 367 (Ct. App. 2020), aff'd in part and remanded, 436 S.C. 395, 872 S.E.2d
638 (2022), affirmed the trial court's admission of cell site location information (CSLI) testimony,
and joined the many other jurisdictions that have deemed CSLI reliable enough to pass the Rule
702 gate, citing e.g., United States v. Hill, 818 F.3d 289, 298 (7th Cir. 2016). The Applicant has
failed to show the existence of any theory of excluding the testimony in 2015. The vast amount of
case authority would not place reasonable counsel on notice of a deficient advocacy if they did not
vigorously seek to keep out such evidence. United States v. Graham, 796 F.3d 332, 364 (4th
Cir.2015) (“... a cell phone connects to the cell tower emitting the strongest signal, and that cell
sites in urban areas have a two-mile maximum range of connectivity. He testified further that, aside
from proximity, factors such as line of sight and volume of call traffic may affect the ability of a
particular cell tower to connect to a phone, but in any case the phone must be located within two
miles of any cell tower in the Baltimore area in order to connect to it.”) United States v. Ransfer,
749 F.3d 914 (11th Cir.2014) (Custodian of records OK to talk about cell phone pinging to nearest
tower. Id. at 937-938; “Detective Christy ... explained ... The cell phone will “ping” the nearest
tower unless it is at capacity, in which case it will ping the next available tower. Accordingly, the
cell phone tower records are an approximation of the phone's location at the time of the call.” Id.
at 931, n. 18). United States v. Davis, 785 F.3d 498, 501-02 (11th Cir.2015):
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Further, counsel Stitely at the pretrial motion hearing on the State’s rape shield statute
motion urged that some of the texts in question with the defendant and other individuals may be
relevant under the rule of completeness in light of the crosstalk occurring. Judge Newman deferred
ruling until the actual presentation of evidence. Tr.p. 58-59. The defense counsel later urged the
admission of text messages with Robert Aarddd and Dalton Harcy. See also Tr.p. 90-101. Judge
Newman opined that the messages about sexual act and pregnancy test discussions. Tr.p. 101. !!
During the victim’s testimony, the text messages she had from her cellphone were presented in
Exhibit 9. In her testimony, she referred to a certain text made on November 17. Tr.p. 161-165.

Counsel Stitely made a motion to allow the admission of text messages involving another
person, Dalton Marcy, which included sexual statements to the victim. Tr.p. 170-171. He urged
to allow its introduction because it was particularly relevant to the time period the state had
introduced with the specific text messages on the same hour and within 2 hours after an assault
took place and that she was talking to another male about his penis. Tr.p. 171. He sought the
opportunity to cross-examine her about those texts. Tr.p. 172-176, 178-185. Judge Newman, upon
the defense motion, limited the admission of the texts to evidence that she was having pleasant
conversations with a third party and demeanor evidence, but denied the admission of any evidence
of sex or inferences of sex in those conversations. Tr.p. 186. Counsel made his limited inquiry
about this “pleasant conversation” at Tr.p. 197, 1. 1-16.

The Applicant has failed to show that his counsel was deficient. He apparently claims that
because he claimed he lost his cellphone that should make the admission of messages related to
the telephone number he admittedly owned inadmissible. This is a jury issue, not an issue of

admissibility and goes to the weight of the evidence, not its admissibility. Particularly, other than

1 This issue was raised in the Anders brief of the Appellant in the direct appeal.
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his statements to Investigator Strickland, there was no evidence to support his claim of a lost phone
presented to the jury. However, other than the Applicant testifying, there was not suggested how
this information could have been addressed by counsel. Nevertheless, the jury twice heard the self-
serving statements in which the Applicant had claimed the phone was lost during the testimony of
Investigator Strickland and reheard it when it was replayed during the deliberations.

Similarly, like his assertion that a DNA expert should have been retained, his belated
assertion that a cellphone expert should have been retained has not shown either deficient
performance or prejudice. Defense counsel was aware that the Applicant had been communicating
with the victim based upon his own discussions with him. The Applicant has not presented any
evidence that either of the extractions were done in error or that the cell phone extraction and CSLI
witness was improperly qualified. To the contrary, the record reveals that the extractions were
done consistent with the standards at the time the case was tried in 2016. The Applicant has failed
to present any basis to have challenged the extractions as a matter of law or fact.

The Applicant asserted during the hearing that his trial counsel was ineffective because he
failed to call an expert on the matter of the cellphone and on the matter of the cellphone pings.
Other than broadly asserting that trial counsel should have retained an expert on “cellphones” and
cell towers or pings, the Applicant does not explain what the expert would have testified to, how
it would have been beneficial to Applicant’s case, and how it would have undercut the state’s
against him. (See generally id.).

Aside from his testimony and his trial counsel's testimony, Brown again did not offer any
other witnesses to testify on his behalf at the PCR hearing. Therefore, it is merely speculative that
these allegedly favorable expert witnesses would have aided in his defense. See Dempsey v. State,

363 S.C. 365, 369, 610 S.E.2d 812, 814 (2005); Lorenzen v. State, 376 S.C. 521, 530, 657 S.E.2d

Page 32 of 40

699



700

771, 77677 (2008).

In summary, counsel was not deficient as it related to cellphone and the admission of
certain text messages.'? He failed to present a legal reason to exclude the data at trial that counsel
either did not consider or was unsuccessful in presenting. Similarly, he failed to meet his burden
in showing Sixth Amendment prejudice where the state’s case was overwhelming based upon the
testimony of the victim, the corroborative nature of the identification, and the inculpatory evidence
of the DNA and there is no reasonable probability that the evidence would have been excluded
related to the cell phone extraction, cellphone messages and CSLI location evidence.

Allegation Five - Failed to Investigate Facts.

In his fifth amended allegation, the Applicant generally states, without any specification,
that counsel Stitely failed to investigate facts. During the PCR hearing, the Applicant testified he
did not have any investigation in his case and complained that his counsel did not hire a private
investigator. The Court has addressed the claimed failures related to DNA, CSLI, and text
messages related matters above. Other than those assertions, the Applicant fails to assert what
“fact” counsel failed to investigate.

Counsel testified that he did not hire a private investigator in the case and asserted that he
had only done so in very few situations. He claimed upon his review of the evidence, he saw no
benefit in hiring an investigator for the facts. “In any ineffectiveness case, a particular decision
not to investigate must be directly assessed for reasonableness in all the circumstances, applying a

heavy measure of deference to counsel's judgments.” Strickland, 466 U.S. at 691, 104 S. Ct. in

12 The Applicant has to present a basis to exclude the text messages. This court, like the trial court,
must find that the state made a sufficient showing of authentication. See State v. Green, 427 S.C.
223, 830 S.E.2d 711 (Ct. App. 2019), aff'd as modified, 432 S.C. 97, 851 S.E.2d 440 (2020)
(messages on social media from defendant contained sufficient distinctive characteristics for
authentication)
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2066. “Counsel's actions are usually based, quite properly, on informed strategic choices made by
the defendant and on information supplied by the defendant.” /d.

Brown’s trial counsel was aware of Brown’s assertion to him that he was in love with the
minor and acknowledged his involvement with her. “{W1hen a defendant has given counsel reason
to believe that pursuing certain investigations would be fruitless or even harmful, counsel's failure
to pursue those investigations may not later be challenged as unreasonable.” /d.

The Court must find his general complaint about an alleged lack of investigation must be
denied. Further, Brown again did not offer any other witnesses to testify on his behalf at the PCR
hearing about any missing fact or lead in the investigation, rather than merely pointing to the
evidence that was introduced at trial that was unfavorable to him. Therefore, it is merely
speculative that these allegedly favorable expert witnesses would have aided in his defense. See
Dempsey v. State, 363 S.C. 365, 369, 610 S.E.2d 812, 814 (2005); Lorenzen v. State, 376 S.C. 521,
530, 657 S.E.2d 771, 776—77 (2008). He has failed to prove both prongs.

Alternately, as will more clearly be set out below, his admission of guilt within the plea in
mitigation should foreclose his ability to have post-conviction relief. In the sentencing proceeding
as earlier set out in allegation one, the Applicant made a plea in mitigation. Tr.p. 508-513. In his
statements to Judge Newman, he implicitly admitted his improper involvement with the minor
victim. Tr.p. 508-513. See Whetsell v. State,276 S.C. 295,277 S.E.2d 891 (1981); but see Johnson
v. Catoe, 336 S.C. 354, 358, 520 S.E.2d 617, 619 (1999) (distinguishing Whetsell to its limited
facts).

The South Carolina Supreme Court considered the effect of a post-verdict admission of
guilt in State v. Sroka, 267 S.C. 664, 230 S.E.2d 816 (S.C.1976). In Sroka, the court considered

the appeal of a defendant convicted of armed robbery, writing:
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We affirm because the guilt of the appellant is conclusively shown by the

record and any alleged error could not have been prejudicial. Any doubt about the

correctness of this conclusion is eliminated by the admission of appellant in open

court, after conviction and during the pre-sentence inquiry by the trial judge, that

he had participated in the robbery with a sawed-off shotgun. Further review of the

record, therefore, is rendered unnecessary. State v. Key, 256 S.C. 90, 180 S.E.2d

888 [ (1971) ]; State v. Miller, 266 S.C. 409, 223 S.E.2d 774 [ (1976) 1.

Id. at 817. For this added reason, he failed in his burden of proof showing prejudice in trial
counsel alleged failure to investigate.
Allegation 6 — Failed to Advise to Testify

In his sixth allegation, the Applicant generally contends that he failed to advise him to
testify and explain the importance of explaining the details of when he lost the phone. He stated
that he was going to testify at trial, but claimed his attorney told him that that it was best that he
does not take the stand because everything looked good. The Applicant testified that, in hindsight,
he should have testified because the jury asked a question during deliberation about when he lost
his cellphone. Contrary to the testimony this Court found credible, counsel Stitely testified that his
client had advised him, as stated above, about his involvement with the minor and his
communications with the minor.

The Court inquired the Applicant about his right to testify. Tr.p. 390-397. The Applicant
waived his right to testify. As noted above, subsequent to the verdict, the Applicant
contemporaneously made inculpatory statements to the trial judge at sentencing which would have
been inconsistent with his claims of innocence by conceding that he was Justin and had
communications with the victim.

This Court must find, in light of the post-verdict statement to the Court that counsel was

not deficient in his advice to not testify. Although the Applicant now suggests that he could have

addressed their deliberation inquiry about the lost phone which evolved from his earlier statement
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to Investigator Strickland, this Court must find more credible the admissions of guilt he made to
counsel Stitely and his post-verdict admissions of actual communications and interests with the
victim to the extent of almost falling in love with her (Tr.p. 510, 1. 18-21), answering her calls to
him and purchasing clothes for her. Tr.p. 510-511.

These comments immediately after trial (and after the inquiry by the jury about the phone)
were consistent with the information he had provided counsel before trial. It almost contained an
admission he was using the phone to communicate with her. Counsel was not deficient in advising
the Applicant to testify based upon the version of guilt he was revealing to counsel at the time. As
stated before, “[S]olemn declarations in open court carry a strong presumption of verity.”
Blackledge v. Allison, 431 U.S. 63, 73-74 (1977). His claim that he made these comments only
because he had lost hope and that they were false and would not have been said if he actually
testified, is rejected by this Court as not credible. His allocution was consistent with his
contemporaneous and initial comments to counsel and the suggestions that there was nothing
wrong with his consensual relationship with the victim. He has failed to show deficient
performance and prejudice under Strickland.

Allegation Seven - Failed to Request Favorable Jury Charge

In this allegation, the Applicant claims that counsel should have requested a jury charge
that was more favorable to the defense. However, there was no specific jury charge suggested by
the Applicant during the PCR hearing or in the amended application. The Applicant just indicated
at the hearing in his testimony that he wanted a better charge but did not indicate what it was. If
this arises from his claims to his counsel pretrial that his involvement with the victim was
consensual and should not be crime, the suggestion for a consent defense was not available because

the Applicant was 41 at the time and victim was 13 and 14 years old. See S.C. Code § 16-3-655
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(B). Counsel could not be deficient in failing to request a charge that is not available as a matter
of law.

The Court, however, must conclude that the Applicant failed in his burden of proof in
presenting a particular jury charge that counsel should have requested. Failing to do so, the Court
must find that the allegation must be denied.

Allegation 9 — Failed to Advise Applicant About the Negative Impact of His
Statements at Sentencing.

In his ninth allegation, he contends that counsel was deficient in failing advise the
Applicant about the negative impact of his statements at sentencing. Counsel stated that his general
comments to his clients is to not say anything after the verdict. Counsel Stitely stated what he told
Judge McMahon is what he told him which was the problem with their defense. The Applicant
stated that he did acknowledge his involvement with the victim, but claimed now that it was false,
and he was just trying to butter up the judge.

The right to allocution refers to the common law practice of the court “formally inquir[ing]
of the defendant whether he had anything to say why sentence and judgment should not be
pronounced.” State v. Phillips, 215 S.C. 314, 54 S.E.2d 901 (1949); State v. Trezevant, 20 S.C. 363,
(1884); see also BLACK'S LAW DICTIONARY 40 (5th Ed.1979) (defining “allocution™ as
“formality of court's inquiry of prisoner as to whether he has any legal cause to show why judgment
should not be pronounced against him on verdict of conviction”). See also Bassett v.
Commonwealth, 222 Va. 844, 284 S.E.2d 844 (1981) (Allocution is the defendant's right to speak
on his own behalf after the fact finder determines guilt but before the judge pronounces sentence).
See State v. Stokes, 345 S.C. 368, 376, 548 S.E.2d 202, 206 (2001).

This Court finds that counsel was not deficient in his advice to the Applicant. The Applicant

chose to tell the trial court what he had been telling counsel in his voluntary exchange with the

Page 37 of 40



Court. His exchange with the judge satisfied the requirement for allocution. State v. Phillips, 215
S.C. 314, 54 S.E.2d 901 (1949) (noting that a lengthy conversation after plea and before sentence
between the court and a defendant would meet the requirement for allocution). Similar, the
Applicant failed to show prejudice that the result of the sentencing would have been different toa
reasonable probability. On the four indictments, the Applicant was facing an aggregate sentence
of 0-20 on each indictment for an aggregate potential sentence of 80 years. Judge Newman
sentenced the Applicant to 20 years on each indictment concurrent. Sixth Amendment prejudice
has not been shown. The Applicant has failed to meet his burden of proof under Strickland.

Allegation Eleven — Counsel Failed to Object to the State’s Indictments

In the final allegation, the Applicant claims that counsel should have objected to the four
indictments. He claims he was shown the indictment for the first time at the outset of the trial. He
admitted that he was aware prior to trial that he was charged with incidents in October and
November prior to the trial and receipt of the indictments. The record shows that he was indicted
on January 19, 2016 for criminal sexual conduct with a minor second degree under S.C. Code §16-
3-655((b)(1) (14 years of age or less) involving the same victim for separate dates: 2016-GS-32-
00160 (on or about November 8, 2013 ); 2016-GS-32-00161 (on or about November 11, 2013);
2016-GS-32-00162 (on or about November 16, 2013); and 2016-GS-32-00163 (October 1-28,
2013).

Counsel Stitely stated that he reviewed the indictments and that they were written with
specific dates. He testified that everything he received in the case he received from the State was
provided to the Applicant upon their receipt. Counsel confirmed he had adequate knowledge about
the specific dates and prepared to move forward.

The Applicant has failed to show deficient performance with the receipt of the indictments.
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There was no assertion that a motion to quash the indictments was available since they were valid
on their face and had adequate specificity. The Applicant has failed to prove Sixth Amendment
prejudice. The ground is dismissed.

Pro Se Allegations in Original Application.

In his pro se application, the Applicant also asserted that there was a due process violation
by an alleged delay in document delivery and an alleged vindictive prosecution. There was no
evidence presented in the pleadings or evidence before this Court concerning his due process
violation by the delayed delivery of the documents. The evidence concerning the indictments is
presented in the above allegation. It does not present a Due Process violation where the Applicant

and counsel were aware of the charges. The allegation is denied.

9 &6,

The Applicant also raises conclusory claims asserting “vindictive prosecution,” “perjury”
and “fraud” as prosecutorial misconduct. There was no evidence presented in any manner before
this Court to support any of those specifications. The asserts are denied based upon lack of proof.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), Applicant has a right to an appellate counsel’s assistance in seeking review

of the denial of PCR. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate
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who was at least fourteen (14) years of age or less but who was at least eleven (11)
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Code of Laws, 1976, as amended.
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S?Allfé OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Lexington g
STATE VS. ‘ ) INDICTMENT/CASE#:  2016GS3200160
David Ray Brown )  A/W# _16-STR-00221
AKA: ) Dateof Offense: _10/1/2013
Race: White Sex: M Age: 43 ) S.C.Code § :_16-03-0655(b)(1)
Address: )
City,State,Zip: _ Leesville, SC 29070-9666
DL#: SIDF: _scoo7ienss ) SENTENCE SHEET
*CDL Yes[_] No[[] CMV Yes[| No[] Hazmat Yes[ ] No[]
In disposition of the said indictment comes now the Defendant who was X} CONVICTED OF or [CJPLEADS
TO: Sex/ Criminal sexual conduct with minor, or Attempt - victim 11 to 14 yrs of age inclusive - Second deg
in violationof § 16-03-0655(b)(1) of the S.C. Code of Laws, bearing CDR Code # 0396
(] NON-VIOLENT VIOLENT []SERIOUS  [XJMOST SERIOUS [JMandatory GPS(CSC []§17-25-45
' w/minor 1st or Lewd Act)
The charge is:  [X] As Indicted, []Lesser Included Offense, [ ]Defendant Waives Presentment to Grand Jury. (defendant's initials)
Tl’mlgr;gga is:  [X]Without Negotiations or Recommendation, [ Negotiated Sentence, [ ] Recommendation by the State.

Solicitor SC Ba& Z/ Defendant : Attorney for Defendant SC Bar#
St

WHEREFORE, the Defendant is commited to the ate Department of Corrections, [] County Detention Center,
for a determinate term of Z 4 days/monthor (] under the Youthful Offender Act not to exceed ~——"years

and/or to pay a fine of $ — ; provided that upon the service of - days/months/years gnd/or payment
e
of§ ~ ; Plus costs and assessments as applicable®; the balance is suspended with probation for. i

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

propétion, which are incorpgrate eference.

J(:ONCURRENT OWONSECUTIVE to sentence on: //)ﬂﬂ/ &”MM

[7] The Defendant is to be gi¥en credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and apptéd

by the State Department of Corrections. '

[0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

: SPECIAL CONDITIONS:
[JRESTITUTION: [] Deferred [ ] Def. Waives Hearing [Jordered PTUP
Total: $ plus 20% fee: $ days/hours Public Service Employment
Payment Terms: : Obtain GED 0
[J Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
- ' May serve W/E begining -
Recipient: Substance Abuse Counseling d
*Fing: . $ Random Drug/Alcohol testing
§ 144]-206 wssmenls 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 1 |-21T¢A)(1) (Conv. Surcharge) $100 $/peo pmts. of $ beginning
§ I4:|-2] 14AN 2) (DUI Surcharge) $100 3 . .
§ 9095 Jol1 Assessment) $12 3 $ — paid to Public Defender Fund
6 g Breath Test) $25 $ Other:
Proyis¢AZ, lic Def/Prob) $500 $
§ 1gif213 Enforce. Funding) $25 §
§ I%—)l 3 (Dsug Court Surcharge) $150 ~§
§ SQzA |} 1 14(BLL Breath Test Fee) $50 % [ Appointed PD or appointed other counsel,
§ 562514942(3) (Yehicle Assessment) $40/ca _$ 8 47.12 requires $500 be paid to Clerk
Provisti 90.5 ¢ A Surcharge) $5 $ < during probation. »
3% tgJlounty  Gf paid in installments) $
TOT. $ 0 Presiding Judge
) Judge Code:

Clerk of Court/ Deputy Clerk
7

A~

Court Reporter: Sentence Date:

SCCA217 (03/2011) ? OF () ¢ 25%5’/%7
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Lexington ;
STATE VS. ) INDICTMENT/CASE#:  2016GS3200161
i David Ray Brown )  A/W# _16-STR-00222
AKA: ) Date of Offense: _10/1/2013
Race White - Sex: M 43 ) S.C.Code § :_16-03-0655(b)(1)
_SS#— ) CDR Code #: _ 0396
s ) '
City,State,Zip: ille, SC 29070-9666 '
DL#: ﬂ ST TR T T g SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes[] No[] :
In disposition of the said indictment comes now the Defendant who was (X] CONVICTED OF or [JPLEADS
TO: Sex/ Criminal sexual conduct with minor, or Attempt - victim 11 to 14 yrs of age inclusive - Second deg
inviolationof § 16-03-0655(b)(1) of the S.C. Code of Laws, bearing CDR Code # ~ 0396
[ NON-VIOLENT X] VIOLENT []JSERIOUS [X]MOST SERIOUS  []Mandatory GPS(CSC (J§17-25-45
w/minor Ist or Lewd Act)
The charge is: As Indicted, [TJLesser Included Offense, [ ]Defendant Waives Presentment to Grand Jury. (defendant's initials)
’Xl'}gr;gg% is: [X] Without Negotiations or Recommendation, [] Negotiated Sentence, [] Recommendation by the State.
/&\\\\\ 5&%&&
Solicitor SC Bar# Defendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the @/State Department of Corrections, [ ] County Detention Center,

for a determinate term of ZO days/month@or [0 under the Youthful Offender Act not to exceed - - = years
and/or to pay a fine of $ -— ; provided That upon the service of — days/months/years and/or payment

of § < ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probafion, which are incorporated by reference.

CONCURRENT or [ CONSECUTIVE to sentence on:

The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections,
[J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:

DREST[TUTION: D Deferred D Def. Waives Hearing DOrdcrcd PTUP ) :
Total: $ plus 20% fee: $ _ days/hours Public Service Employment
Payment Terms: Obtain GED 0
[Od Set by SCDPPPS Attend Voc. Rehab. or Job Corp.

— May serve W/E begining
Recipient: Substance Abuse Counseling d
*Fine: $ Random Drug/Alcohol testing 0
§ 14-1-7 ments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-{h3 (Conv. Surcharge) $100 S$/00 T pmts.of$§ _____ beginning
§ 14-1-21 1(AY2).DUI Surcharge) $100 Sz i i
§ 5 68 o Assessment) $12 5 5 . paid to Public Defender Fund
§ 56-ARFN(DEBreath Test) $25 % Other:
Provgg Y Rublic Def/Prob) $500 §

4:55 Enforce. Funding) $25 $ 24—

1418 rug Court Surcharge) $150 $
8 50}% 14(RUI Breath Test Fee) $50 % [ Appointed PD or appointed other counsel,
§ 56-5-p942( hicle Assessment) $40/ca _§ § 47.12 requires $500 be paid to Clerk
ProviEd{90.5 JA Surcharge) $5 $ during probation.
3% ;‘l dunty @ paid in installments) $
TOTA $ 130 — Presiding Judge o

Judge Code:

Court Reporter: (& ( / ! g bp /; po oz Sentence Date: Q’Z_"sg 2/ b
SCCA217 (03/2011) j@( /f@% «5W
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SYAIB OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

COUNTY OF Lexington g

STATE VS. ) INDICTMENT/CASE#:  2016GS3200162

David Ray Brown )  A/W# _16-STR-00223

AKA: y  Dateof Offense: _10/1/2013

Race:  White Sex: M Age: 43 ) S.C.Code § :_16-03-0655(b)(1)

DOB: Si: ) CDR Code #: 0396

Address: ) N

City,State,ZIp: | eesville, SC 29070-9666

DL#: SID¥:  SC00716755 % SENTENCE SHEET

*CDL Yes[[] No[[] CMV Yes[] No[] Hazmat Yes[ ] No[] , _

In disposition of the said indictment comes now the Defendant who was {X] CONVICTED OF or [(JPLEADS

TO: Sex/ Criminal sexual conduct with minor, or Attempt - victim 11 to 14 yrs of age inclusive - Second deg

in violation of § 16-03-0655(b)( 1) of the S.C. Code of Laws, bearing CDR Code # 0396

(] NON-VIOLENT VIOLENT [JSERIOUS [XIMOST SERIQUS  [JMandatory GPS(CSC [J§17-25-45
w/minor Ist or Lewd Act)

The charge is:  [X] As Indicted, []Lesser Included Offense, [ ] Defendant Waives Presentment to Grand Jury. " (defendant's initials)

The plea is: [X] Without Negotiations or Recommendation, [J Negotiated Sentence, [] Recommendation by the State.

ATTEST:

Solicitor Sé Bar# { Defendant Attorney for Defendant SC Bar#
St

WHEREFORE, the Defendant is gmmited to the ate Department of Corrections, [ ] County Detention Center,

for a determinate term of days/monthor [[] under the Youthful Offender Act not to exceed years
and/or to pay a fine of § " ; provided that upon the service of days/months/years and/or payment

of § . ; plus costs and assessments as applicable*; the balance is suspended with probatien for
months/years and subject to So;h/ﬁa?)hna Department of Probation, Paro d Pardon Services standard conditions of

probation, which are incorporated byfeference. é é ;
[¥ CONCURRENT or CONSECUTIVE to sentence on: 4”/ 432 % / Z

The Defendant is to be given credit for time served pursuant to S.C. Cole § 24-13-40 to be calculated and applied
by the State Department of Corrections.
[J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. ‘Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition,

SPECIAL CONDITIONS:
[JRESTITUTION: [[] Deferred [ ] Def. Waives Hearing [JOrdered PTUP
Total: § plus 20% fee: $ : days/hours Public Service Employment
Payment Terms: Obtain GED [
[J Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
Recipient: Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing 0
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-21 J(A)( 1){Conv. Surcharge) $100  $)55 pmts of $ beginning
§ 14-1811(A)(2 JI Surcharge) $100
§ 56-549ps (DI sessment) $12 3 ___ paidtoPublic Defender Fund
§ 56-128k (DU Brdath Test) $25 7§
Proviso4 ‘L‘ 4 ef/Prob) $500 S : W W W/}/ W\Zﬁ%,
§ 14-1-¢ipfUawlEnforce. Funding) $25 24 T
8 l4-l-§‘b iﬂ irt Surcharge) $150 3
§ 50-21TH(BYI'Bletith Test Fec) $50 $ [J Appointed PD or appointed other counsel,
§ SGTS'Q@ i ¢ Asscssment) $40/ca _$ — § 47.12 requires $500 be paid to Clerk
Proviso 2B urcharge) $5 $ < during probation.
3%t C d in installments) $ /
TOTAL .y / ;3/ ¥ Presiding Judge A 6/
Clerk Ofa 1] De-pﬁsgc o 7 Judge Code: L 2
c 7 Ll e Sentence Date: R SV /A
ourt Repotter: ' 0./ A 327 4 ; (o

SCCA/217 (03/2011)
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF Lexington
STATE VS. INDICTMENT/CASE#:  2016GS3200163

)
)
)
David Ray Brown g A/WH: _16-STR-00224
ARA: ) Date of Offense: _10/1/2013
)
)
)
)
)

Race:  White Sex: M Age: 43 S.C.Code § :_16-03-0655(b)(1)

ss+ CDR Code#: 0396
Address:

City,State,Zip: ville, SC 29070-9666

DL#: #ﬁ_sm#: SC00716755
*CDL Yes[_] No[[] CMV Yes[ ] No[] Hazmat Yes[] No[]

In disposition of the said indictment comes now the Defendant who was X] CONVICTED OF or (CJPLEADS

TO: Sex/ Criminal sexual conduct with minor, or Attempt - victim 11 to 14 yrs of age inclusive - Second deg

in violationof § 16-03-0655(b)(1) of the S.C. Code of Laws, bearing CDR Code # 0396

[0 NON-VIOLENT [J VIOLENT [JSERIOUS (CJMOST SERIOUS [JMandatory GPS(CSC (]§17-25-45
: w/minor Ist or Lewd Act)

The charge is:  [7] As Indicted, [_JLesser Included Offense, [ ]Defendant Waives Presentment to Grand Jury. (dcfendaﬁt's initials)

Xl;gr%lg% is: [JWithout Negotiations or Recommendation, [ Negotiated Sentence, [ ] Recommendation by the State.

AN Wy

Solicitor SC Bar# Detendant Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the Z]/State Department of Corrections, [ County Detention Center,
for a determinate term of % days/monthor [J underthe Youthful Offender Act not to exceed ~—= years

and/or to pay a fine of § > ; provided that upon the service of ~—— days/months/years and/or payment
. —_— _—_— P

DOB:

SENTENCE SHEET

of$ - ; plus costs and assessments as applicable*; the balance is suspended with probation for

.months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probagien, which arc incorporated by reference.
[E)CuC;)T“\JCURRENT or [ CONSECUTIVE to sentence on:
[0 The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.

[J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition. '

SPECIAL CONDITIONS:
[JRESTITUTION: [] Deferred [ ] Def. Waives Hearing [Jordered  PTUP
Total: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED 0]
[0 Setby SCDPPPS Attend Voc. Rehab. or Job Corp.
— - May serve W/E begining
Recipient: Substance Abuse Counseling O
*Fine: . $ Random Drug/Alcohol testing 0
§ 14-1-20G(Asscssments 107.5 %) 3 Fine may be pd. in equal, consectitive weekly/monthly
8 14-1-§E \ onv. Surcharge) $100 Y 0 pmts. of $ beginning
§ 14-1-BHI[A DU Surcharge) $100  § ' . .
§ '56-5-39(3.p %wsmcm) $12 $ $ paid to Public Defender Fund
8 56-1-58 M th Test) $25 3 Other:
Praviso 4¢ b@:f/Prob) $560 §
§ 14-12029Tay ce. Funding) $25 $ 9.
§ 14-1218 7(’ m Surcharge) $150 7§
§350-21-144 " Ut Iifealp Test Fec) $50 % [] Appointed PD or appointed other counsel,
- §56-5-2942¢) (Vcpioig Assessment) $40/ea § § 47.12 requires $500 be paid to Clerk
Proviso 9063 {BCC rcharge) $5 $ < during probation.
3%to Couppl| (if pdid in installments) $
TOTAL @ Presiding Judge

Judge Code: (2 [/ S

l\?ﬁ g Vi
Sentence Date: _ 2 & I Gp"/ [/

Deputy Clerk
P y ‘

Court Reporter: Z
SCCA/217 (0372011)



	Blank Page
	Blank Page



