
STATE OF SOUTH CAROLINA 

In The Supreme Court 
/ ~-; 

APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 

Honorable R Markley DennIs, Jr , CircUlt Court Judge 

Dunes West Golf Club, LLC 

v 

Town of Mount Pleasant 

Case No 2009-CP-1O-03723 

RESPONDENT'S FINAL BRIEF 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 

Appellant, 

Respondent 

105 Wappoo Creek Dnve, SUlte I-A 
Charleston, South Carohna 29412 
Tel 843-762-8282 
Fax 843-762-8284 

DaVId G Paghanm, Esq 
CorporatIon Counsel 
Town ofMt Pleasant 
100 Ann Edwards Lane 
Mount Pleasant, South Carolma 29464 
Tel 843-849-2020 
Fax 843-388-1078 

Attorneys for the Respondent 



STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 

Honorable R Markley DennIs, Jr, CircUlt Court Judge 

Dunes West Golf Club, LLC 

v 

Town of Mount Pleasant 

Case No 2009-CP-10-03723 

RESPONDENT'S FINAL BRIEF 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 

Appellant, 

Respondent 

105 Wappoo Creek Dnve, SUlte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

DaVId G Paghanm, Esq 
CorporatIOn Counsel 
Town ofMt Pleasant 
100 Ann Edwards Lane 
Mount Pleasant, South Carolma 29464 
Tel 843-849-2020 
Fax 843-388-1078 

Attorneys for the Respondent 



INDEX 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

STATEMENT OF ISSUES ON APPEAL 

STATEMENT OF THE CASE 

STATEMENT OF FACTS 

STANDARD OF REVIEW 

ARGUMENT 

I THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT ON THE STATE AND FEDERAL TAKINGS CLAIMS 

II 

III 

THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT ON THE SUBSTANTIVE DUE PROCESS CLAIMS 

THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT IN THE EQUAL PROTECTION CLAIM 

CONCLUSION 

CERTIFICATE OF COUNSEL 

PAGE 

11 

1 

1 

2 

11 

13 

13 

21 

30 

35 

36 



TABLE OF AUTHORITIES 

CASES 

Amencan SavIn~s and Loan ASSocIatIOn v Mann County, 
653 F 2d 364 (9 t Clr 1981) 

AgIns V City of TIburon, 
447 U S 255 (1980) 

Baugham v Amencan Telephone and Telegraph Co , 
306 S C 101,410 S E 2d 537 (1991) 

Beard v South CarolIna Coastal CouncIl, 
304 S C 205,403 S E 2d 620 (1991) 

Bear Enterpnses v County of GreenvIlle, 
319 S C 137,459 S E 2d 883 (Ct App 1995) 

Byrd v City of HartsvIlle, 
365 S C 650, 620 S E 2d 76 (2005) 

Celotex CorporatIOn v Catrett, 
477 U S 317 (1986) 

Cobb v South CarolIna Department of TransportatIOn, 
365 S C 360, 618 S E 2d 299 (2005) 

CIty of Monterey v Delmonte Dunes at Monterey, Ltd , 
526 U S 687 (2005) 

Dlstnct In town PropertIes LImIted PartnershIp v Dlstnct of ColumbIa, 
198 F 3d 874 (D C Clr 1999) 

Flonda Rock Industnes, Inc v Umted States, 
791 F 2d 893 (Fed Clf 1986) 

Fnarsgate, Inc v Town oflrmo, 
290 S C 266,349 S E 2d 891 (Ct App 1986) 

GIOvanella v Conservation Comm'n of Ashland, 
447 Mass 720,857 N E 2d 451 (2006) 

11 

PAGE 

20 

26,27 

12, 19 

14 

22 

27 

12 

13 

26 

15, 16 

18 

23 

20 



Hancock v MId-South Management Co, Inc, 
318 S C 325,673 S E 2d 801 (2009) 

Harblt v CIty of Charleston, 
382 S C 383, 675 S E 2d 776 (Ct App 2009) 

Keystone Bltummous Coal ASSOCiation v DeBenedIctis, 
480 US 470 (1987) 

Koester v Carolma Rental Ctr , 
313 S C 490,443 S E 2d 392 (1994) 

Lmgle v Chevron USA, Inc , 
544 U S 528 (2005) 

Loveladles Harbor, Inc v Umted States, 
28 F 3d 1171 (Fed Clr 1994) 

Penn Central Transportation Co , et al v New York CIty, et al 
438 U S 104 (1978) 

Petersen v West Amencan Ins Co, 
336 S C 89,518 S E 2d 608 (Ct App 1999) 

QUirk v Town of New Boston, 
140 N H 124,553 A 2d 1328 (1995) 

S C Farm Bureau Mutual Insurance Co v Oates, 
356 S C 378,382, 588 S E 2d 643,645 (Ct App 2003) 

SylVia Development Corp v Calvert County, 
48 F 3d 810 (1995) 

Town of Scranton v WIlloughby, 
306 S C 421,412 S E 2d 424 (1999) 

Twam Harte ASSOCIates Ltd v County of Tuolumne, 
265 Cal Rptr 737,217 Cal App 3d 71 (1990) 

Whaley v Dorchester County Board of Zonmg Appeals, 
337 S C 568,524 S E 2d 404 (1999) 

111 

12,23,31 

13,22,25,31 

13,20 

12 

18,26,27,28,29 

17 

14,20,27 

12 

15, 16 

23 

22,25,28,31,33 

12,23,28 

19 

31 



STATUTES 

S C Code Ann § 6-29-1530 (A) (2) (Supp 2010) 
24 

S C Code Ann § 6-29-1540 (13) (Supp 2010) 

S C Code Ann § 6-29-1560 (Supp 2010) 

OTHER 

Rule 56(b), SCRCP 

CJS, EVIdence § 246 

IV 

PAGE 

24 

24 

11 

34 



STATEMENT OF ISSUES ON APPEAL 

1 DId the lower court err m awardmg summary Judgment on the state and federal 

constItutIOnal takmgs claIms? 

2 DId the lower court err m awardmg summary Judgment on the state and federal 

substantIve due process claIms? 

3 DId the lower court err m awardmg summary Judgment on the state and federal equal 

protectIOn claims? 

STATEMENT OF THE CASE 

On June 12,2009, Appellant Dunes West Golf Club, LLC (herem "Golf Club") 

commenced thIS actIOn agamst Respondent Town of Mount Pleasant (herem "Town" or "Town 

CouncIl") m the Court of Common Pleas for Charleston County The smt anses from two 

ordmances enacted by the Town m June 2006 One ordmance created a new zomng category, 

that bemg the ConservatIOn RecreatIOn Open-Space (CRO) dlStnCt (herem "CRO Ordmance") 

The other apphed the CRO dlstnct deSIgnatIOn to the Golf Club's property m the Dunes West 

Planned Development (herem "Rezonmg Ordmance") 

The Golf Club claimed the Rezomng Ordmance, as apphed to ItS property, constItuted an 

unlawful exactIOn under the State and Federal ConstItutIOns, that the Rezonmg Ordmance, as 

apphed to ItS property, constItuted a total takmg of some of ItS property, that the Rezomng 

Ordmance, as apphed to ItS property, constItuted a regulatory takmg of some of ItS property, and 

that the Rezomng Ordmance, as apphed to ItS property, resulted m a VIOlatIOn of ItS nghts to 

substantIve due process The Golf Club also contended that ItS nghts to equal protectIon had 

been VIOlated The Golf Club sought declaratory rehef and damages 
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The Town filed Its Answer to the Complamt on July 16, 2009 DIscovery ensued, and on 

Apnl6, 2011, the Town filed a MotIon for Summary Judgment 

The MotIon for Summary Judgment was heard by the Honorable R Markley DennIS, Jr 

on May 9, 2011 At the heanng, the Golf Club WIthdrew ItS cause of actIOn based on an 

unlawful exactIOn After consIdenng the argument and revIewmg the exhIbIts and eVIdence 

presented, Judge DennIS award summary Judgment to the Town A wntten order was entered on 

May 23,2011 ThIS appeal followed 

STATEMENT OF FACTS 

ThIS case contests the actIons of the Town CouncIl that rezoned the SIX (6) separate but 

contIguous parcels of land upon whIch the golf course at Dunes West was constructed (herem 

"Golf Course Tracts" or "Tracts") to the CRO zonmg dIstnct The Complamt sets out numerous 

causes of actIOn, to WIt that the Rezomng Ordmance constItutes an unlawful exactIOn (Fust 

Cause of ActIon), that the Rezomng Ordmance constItutes a permanent and regulatory takmg of 

property (Second and ThIrd Causes of ActIOn), that the Rezonmg Ordmance, bemg exceSSIve, IS 

arbItrary m VIOlatIOn of substantIve due process nghts (FIfth Cause of ActIOn), and that, because 

the Town rezoned a portIOn of another golf course havmg the CRO zonmg deSIgnatIon, the ItS 

refusal to rezone a portIOn of the Golf Club's course VIOlates ItS nghts to equal protectIon 

(Seventh Cause of ActIOn) The Golf Club seeks declaratory relIef (Fourth and SIxth Causes of 

ActIOn) and damages 

SIgnIficant IS what the Golf Club IS not contendmg The Golf Club IS not contendmg that 

the Rezomng Ordmance resulted m a takmg, regulatory or otherwIse, of the Golf Course Tracts 

The Golf Club IS not contendmg that the Golf Course Tracts have been rendered economIcally 

Idle by the Rezomng Ordmance or that the Tracts do not have substantIal value The Golf Club IS 
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not contendmg the CRO Ordmance IS facially defective (or If It IS, then thIS contentIOn IS made to 

thIS Court m the first mstance) The Golf Club IS only contendmg that the Rezomng Ordmance, 

as apphed to portIOns of ItS property, has resulted m the alleged vIOlatIOns of ItS constitutIOnal 

nghts 

Dunes West IS a planned development located m the Town of Mount Pleasant The 

commumty was ongmally layed out and planned m the County In 1990, the vast maJonty of the 

commumty was annexed to the Town When It was annexed, the Town carned forward, wIth but 

shght modIficatIOns, the planned development zonmg (PD) desIgnation that had eXIsted m the 

County (R, Vol II, Ford Dep, p 901, hnes 10-18) 

A golf course was constructed m the Dunes West PD before the commumty was annexed 

to the Town The course was constructed over SIX (6) separate, contiguous tracts ofland m the 

Dunes West commumty, the Golf Course Tracts Each of the Golf Course Tracts has a separate 

tax map number The Golf course Tracts contam, m the aggregate, approxImately 256 acres 

The configuratIOn of the course over the Tracts has not changed m any substantial manner smce 

ItS mitIal constructIOn, and the Tracts have only been used for recreatIOnal purposes, both before 

and after annexatIOn (R, Vol III, Prause Dep , p 1296, hnes 2-20, Vol II, Popson Dep , p 787, 

hne 8 - p 788, hne 23) 

The Dunes West PD allowed vanous uses and permItted the developer flexIbIlIty to SIte 

those uses across the commumty so long as the densIty caps for the speCIfic uses were not 

exceeded (R, Vol I, P 121, Court Ex 1 (Tab 9), Vol III, pp 1004-1005, PD Sec 303,304) 

Contrary to the assertIOn of the Golf Club on page 10 of ItS bnefthat the PD" VIrtually assured 

that the Dunes West golf course would remam open space and would not be converted to 

resIdential use", converSIOn could have occurred by the developer satIsfymg open space 
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reqUIrements elsewhere withm the commumty (R, Vol III, Prause Dep ,p 1296, lme 21 - P 

1297,lme 17) 

John WIeland Homes and NeIghborhoods, Inc (herem "JWHN") IS a pnvately held 

corporatIOn controlled by John WIeland (herem "WIeland") In 2002, JWHN purchased the 

undeveloped portIOns of the Dunes West commumty wIth the exceptIOn of the Golf Course 

Tracts (R, Vol I, p 116, Court ExhIbIt 1 (Tab 4), Vol III, pp 11 06-11 07, Vol III, pp 1302-

1303, Answer to Interrogatory 5, Vol I, p 20, Complamt, par 2) 

In the latter part of2004, WIeland learned that the Golf Course Tracts were gomg on the 

market WIeland put the Tracts under contract WIeland then formed Dunes West Golf Club, 

LLC, and m March 2005, the Golf Club purchased the Golf Course Tracts for the askmg pnce of 

$4 mIllIon The purchase was financed by way of an mtercompany loan from JWHN The Golf 

Club's Rule 30(b) (6) WItness testIfied the Club mtended to mamtam a course at Dunes West 

He testIfied the $4 mIllIon askmg pnce was a faIr pnce for the course, WIth the resIdual ClaImed 

Developable Lands bemg a "gIft" John WIeland also acknowledged the Tracts, as a course, had 

value The Golf Club has operated a golf course on the Tracts smce theIr acqulSltIOn (R, Vol I, 

pp 122-124, Court ExhIbIt 1 (Tab 10) Deed, Vol II, Popson Dep ,p 737, hne 4 - P 738, 

lIne 11, p 753, lInes 4-23, Vol II, WIeland Dep p, 710, lInes 9-17, Vol III, McMIckle Dep ,p 

1219, lme 4 - P 1220, lIne 7) 

Pnor to closmg and for some tIme thereafter, the Golf Club created vanous m-house 

development scenanos that contemplated puttmg portIOns of the Golf Club Tracts to smgle 

famIly and townhouse uses When these scenanos were bemg developed, the Golf Course Tracts 

were zoned Dunes West PD and reSIdential uses were permItted on the Tracts as a matter of 

nght RepresentatIves of the Golf Club also met WIth the Town planmng dIrector and shared 
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wIth hIm the potentIal development schemes The plannmg dIrector acknowledged that the PD 

zonmg allowed the constructIon of homes on the Golf Course Tracts and adVIsed the Golf Club 

to share theIr Ideas wIth neIghbors and to attempt to gamer neIghborhood support ThIS occurred 

m February 2005, pnor to the Golf Club closmg on the property (R, Vol II, Popson Dep , 

p 739, hne 7 - P 746, hne 1) 

Over a year later, m the spnng of 2006, the Town CouncIl, on ItS own ImtIatIve, 

mstructed ItS staff to reVIew the zonmg apphcable to all golf courses m the Town Dunng thIS 

tIme, golf course converSIOns were becommg a hot Issue along the coast Courses were bemg 

converted m the Myrtle Beach area, converSIOn was bemg contemplated at the Kmg's Grant 

course m Charleston County, and the owner of a course m the Town had made mqmres regardmg 

the converSIOn of some portIOn of ItS course Staff s report revealed that the maJonty of the golf 

courses m the Town, mcludmg Dunes West, could be converted to other uses WIth httle, If any, 

Town oversIght (R, Vol III, Farrell Dep ,p 906, lme 22 - P 908, hne 2, Vol III, Prause Dep , 

p 1286, lme 6 - p 1287, hne 15, Vol III, Farrell Dep ,Ex 3, Ex 4, Ex 6, pp 1052-1057, 

pp 1060-1068, Vol II, Ford Dep ,p 872, hne 24 - P 873, lme 23, Vol II, Popson Dep ,p 770, 

hne 14 - p 771, hne 1) 

CouncIl responded to thIS report by enactmg the CRO Ordmance so as to estabhsh a 

process whereby golf course converSIOns could be more effectIvely evaluated and controlled 

(Vol 1, p 115, Court Ex 1 (Tab 3), Vol III, pp 1097-1099, CRO Ordmance) 

Among the purposes of the CRO dIstnct are to prOVIde and mamtam a commumty-wIde 

network of green and recreatIOnal spaces, to lessen hazards posed by penodIc floodmg assocIated 

WIth development and to guard agamst the mtroductIOn of map prop nate uses on eXIstIng 

recreatIOnal lands In tandem WIth the creatIOn of CRO dIStnCt, Town CounCIl enacted 
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ordmances rezomng all golf courses m the Town of Mount Pleasant, both publIc and pnvate, to 

the CRO dlstnct The Golf Club at Dunes West was rezoned to CRO by Ordmance 06035 

effective as of June 14,2006, the Rezonmg Ordmance (R, Vol I, P 115, Court Ex 1 (Tab 3), 

Vol III, pp 1097-1099, CRO Ordmance, Vol I, p 116, Court Ex 1 (Tab 4), Vol III, pp 1106-

1107, Rezonmg Ordmance, Vol III, Dep Farrell, p 909, lme 22 - P 910, Ime 9) 

The Rezonmg Ordmance was applIed to the SIX tax map parcels where the Dunes 

West Golf Course was located At the tl1me of the rezonmg, the Town's ComprehensIve Plan 

deSIgnated these parcels as open space At the time of the rezomng, these parcels were bemg 

used solely for golf course and recreatIOnal purposes (R, Vol I, P 116, Court Ex 1, (Tab 4), 

Vol III,pp 1l06-1107,RezonmgOrdmance, Vol III,Dep Farrell,p 988,lme24-p 989, 

Ime 7) 

When the CRO and Rezonmg Ordmances were under consIderation, the Golf Club 

contended the tax parcels compnsmg the golf course mcluded lands not reqmred for golf course 

play The Golf Club represented that some 60 of the 256 acres wlthm the tax parcels were 

outsIde areas of play and not needed for the golf course operatlons (herem" Claimed 

Developable Lands") No plat or survey of the Claimed Developable Lands then eXIsted, and no 

graphIC or other plctonal depIction of the Lands was presented to the CounCIl (R, Vol I, p 137, 

Court Ex 1 (Tab 13), Vol III, pp 1085-1094, CounCIl Mmutes, Vol II, Popson Dep ,p 743, 

Ime 18 - P 745, Ime 2, p 764, Ime 22 - P 765, Ime 5, Vol II, WIeland Dep ,p 707, Ime 11 - P 

709, hne 4) The purported "survey" ordered from Southeastern Surveymg was not a survey at 

all and was never presented to the Town As explamed by the Club's Rule 30(b)(6) WItness 

Q I see that you ordered a survey of possIble lots along the golf course 

DId you ever get that survey? 
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A What I wanted to know was - - you could walk hke the 10th hole and 

you could see the whIte stIcks or you could see the out of bounds, 

whatever You knew Just by playmg golf or lookmg at It, you could 

see the land outsIde the golf course If you were on the golf course 

But there were some sectIOns where some of thIS land butted up to 

property owners And that, I dIdn't know where the hne was So, for 

example, on the 18th hole, there was three lots we wanted to do 

Plgnatelh Those three lots butted up to a homeowner there, so I sort 

of needed to know where that property was, you know, to see what 

land I had there, whether It be on lot I could fit m there, two lots or 

three lots 

So It wasn't a detaIled boundary of all of the resIdual land, It was 

more of wherever It butted up to an ongmal homeowner so I dIdn't 

sort of get mto theIr lot 

Q And Southeastern Survey dId that for you? 

A Yes 

Q Where are those documents? 

A If I had them I would have made copIes and sent them over to you 

Q Who would have them If you don't, Southeastern? 

A Southeastern 

Q DId you ever share that WIth the Town or leave on WIth the Town? 

A I don't belIeve so 

(R, Vol II, Popson Dep, p 743, lIne 18 - P 744, lme 25) 
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In 2008, the Golf Club filed an applIcatIOn to rezone to resIdentIal use approxImately 18 

acres of the Golf Course Tracts The locatIOn of the acreage sought to be rezoned fell wIthm 

areas of play of the golf course and would have reqUIred alteratIOns to the course, to mclude 

relocatmg cart paths and the faIrway of the 10th hole The rezomng also contemplated the 

abandonment of an easement not owned by the Golf Club The applIcatIOn sparked spmted 

publIc debate The Plannmg CommIssIon recommended to the CouncIl that the rezonmg 

applIcatIon be demed The Golf Club WIthdrew ItS applIcatIon pnor to It reachmg the CounCIl 

(R, Vol I, pp 138-139, Court Ex 1 (Tab 14),2008 Rezonmg ApplIcatIOn, Vol I, p 140, Court 

Ex 1 (Tab 15), Vol III, pp 1184-1191, Plannmg CommIssIOn Mmutes, 1123/08, Vol 1, P 141 

Court Ex 1 (Tab 16), Vol III, pp 1192, Plannmg CommIttee Mmutes, 2/4/08, Vol I, P 142, 

Court Ex 1 (Tab 17), Letter of WIthdrawal) 

In 2009, the Golf Club agam applIed to have a portIOn ofthe Golf Course Tracts rezoned 

LIke the 2008 proposal, the 2009 rezonmg applIcatIOn mcluded acreage wIthm areas 

of play that would have reqUIred alteratIOns to the golf course, to mclude the reconfiguratIOn of 

the fairway of the 10th hole, shortemng a hole, movmg tee boxes and the relocatIOn of numerous 

cart paths (R, Vol I, pp 143-149, Court Ex 1 (Tab 18),2009 Rezomng ApplIcatIon, Vol I, p 

150, Court Ex 1 (Tab 19), Vol II, pp 817-829, Power- Pomt PresentatIon, Vol I, pp 151-161, 

Court Ex 1 (Tab 20), LaFoy Report, Vol II, pp 632-649, Court Ex 1 (Tab 49), Forsberg 

Report) 

The applIcatIOn came before the Plannmg CommISSIOn on Apn129, 2009 Spmted 

publIc debate agam ensued The Plannmg CommISSIon voted to recommend to CounCIl that the 

rezomng be demed (R, Vol I, p 162, Court Ex 1, (Tab 21), Vol III, pp 1193-1199, Plannmg 

CommISSIOn Mmutes 4/22/09) 
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The applIcatIon then moved to the Plannmg CommIttee of Town CouncIl The 

CommIttee voted to recommend that CouncIl defer actIOn for 30 days At the CouncIl meetmg 

held on May 12, 2009, numerous reSIdents appeared m opposItIon to the rezonmg CouncIl 

deferred the Issue At ItS meetmg held on June 9, 2009, Town CouncIl demed the rezonmg by 

refusmg to gIVe first readmg to an ordmance that would have authonzed It (R, Vol I, p 163, 

Court Ex 1 (Tab 22), Vol III, pp 1200-1202, Plannmg CommIttee Mmutes, 5/5/09, Vol I, p 

164, Court Ex 1 (Tab 23), Vol III, pp 1203-1214, CouncIl Mmutes, 5/12/09, Vol I, p 165, 

Court Ex 1 (Tab 24), Vol III, pp 1215-1217, CouncIl Mmutes, 6/9/09) 

In 2008, after the rezomng, the Golf Club, along wIth two (2) other entItIes controlled by 

WIeland, borrowed nearly $9 mIllIon from Bank of Amenca The loan was collaterahzed by the 

Dunes West Golf Course and two other golf courses m the Atlanta area owned by WIeland 1 

WIeland apportIOned the debt equally to the three courses resultmg m approxImately 

$3,000,00000 bemg allocated to the Dunes West course The appraIsal commIssIOned by Bank 

of Amenca valued the Dunes West Golf Course at $ 4 9 mllhon, or some $900,000 more than the 

Golf Club's purchase pnce The appraisal noted the Golf Course Tracts were zoned CRO, and 

thus restncted to recreatIOnal use The appraIsal noted the mghest and best use of the Tracts, If 

vacant and as Improved, was a golf course The Rule 30(b) (6) WItness of the Golf Club on 

finanCIal matters testIfied that thIS appraIsal was low, m hIS opmIOn (R, Vol I, pp 166-172, 

Court Ex 1 (Tab 25), CommItment Letter, Vol I, pp 173-185, Court Ex 1 (Tab 26), Appraisal 

Excerpts, Vol III, Dep McMIckle, p 1219, lme 4 - p 1224, lme 12) 

I Mr Wieland s apparent personal distaste of golf courses has not deterred hiS company from constructmg them m 
new neighborhoods The Atlanta courses used as collateral for the Bank of Amenca note were bemg constructed by 
JWHN And that a golf course serves as an asset to a commumty was readlly acknowledged by the Golf Club s 
Rule 30 (b) 6) Witnesses (R Vol III McMickle Dep p 1236 hne 16 - P 1237 hne 3, Vol II Popson Dep 
p 734 lme 24 - p 737 hne 16) 
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The Bank of Amenca loan was restructured m 2010 The appraIsal used m conjunctIon 

wIth the restructunng valued the Tracts, wIth the CRO zonmg, at $3 5 milhon The Golf Club's 

Rule 30(b)( 6) wItness on financial matters attnbuted the drop m value from the 2008 appraIsal to 

the economy (R, Vol I, pp 187-193, Court Ex 1 (Tab 28), Appraisal Excerpts, Vol III, Dep 

McMIckle, p l225,lme 16 - p 1128, hne 15) 

The Bank of Amenca loan proceeds were not used to repay the mtercompany loan owed 

by the Golf Club to JWHN Instead, a $3,000,000 00 cash dlstnbutIOn was made by the Golf 

Club to WIeland, Its owner (R, Vol III, Dep McMIckle, p 1232, hne 6 - P 1233, hne 1) 

The Golf Club's Rule 30(b)(6) wItness on financIal operatIOns testIfied that, for 

accountmg purposes, the 3 golf courses owned by WIeland are combmed and borrow from one 

another so that all reflect a posItIve cash flow As for Dunes West, he testIfied that It performs 

better than the other WIeland courses m Atlanta and that It generates a posItIve cash flow 

(R , Vol I, p 196, Court Ex 1 (Tab 31), Vol III, Dep McMIckle, p 1228, lme 16 - P 1229, 

hne 6, Vol I, p 197, Court Ex 1 (Tab 32), Vol III, Dep McMIckle, p 1234, hne 15 - P 1237, 

hne 3) 

In ItS complamt and bnef, the Golf Club alleges there are some 60 acres of the Golf 

Course Tracts that are developable and rendered economIcally Idle by the Rezomng Ordmance 

In ItS complamt and throughout ItS representatIOns to the CounCIl, the Golf Club asserted that 

these Claimed Developable Lands were outSIde areas of play of the course 

The Rule 30(b)( 6) WItness proffered by the Golf Club to offer testImony as to the 

eXIstence and locatIOn of ClaImed Developable Lands testIfied that no plat or survey of these 

Lands was drawn eIther before or after closmg, and that the locatIOn of these Lands was 

estImated on the baSIS ofwalk-thru of the Tracts and makmg note of where out-of-bounds 
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markers were staked He testified that no other portIOns of the Tracts were claimed to be 

developable other than those shown on ExhIbIts 6 and 7 to hIS deposItion Those exhIbIts showed 

between 25 and 26 acres of Developable Land There IS no exhIbIt m the Record shoWIng or 

substantIatIng eIther the eXIstence or locatIOn of 60 acres of Claimed Developable Land (R, 

Vol II, Popson Dep ,p 739, lme 7 - P 745, hne 14, p 763, hne 14 - P 764, hne 8, p 767, hnes 

1-10, Vol II, Popson Dep ,Ex 6 and 7, pp 815-816) 

The Rule 30(b)(6) WItness also testIfied that the Claimed Developable Lands, dId, m fact, 

ImpInge on areas of play of the course and would have encroached on easements owned by 

others, the permISSIOn for whIch to do so havmg not been obtaIned The report complIed by 

Damel Forsberg as to the nature and locatIOn of the ClaImed Developable Lands cogently bnngs 

thIS POInt home (R, Vol II, Popson Dep ,p 765, hne 18 - p 766, hne 25, Vol II, pp 632-648, 

Court Ex 1 (Tab 49) Forsberg Report, to mclude lot layout) 

In ItS Statement of Facts, the Golf Club sets out ItS charactenzatIOn of Judge DennIS' 

Order So that It IS not to be assumed that the Town agrees WIth that charactenzatIOn, suffice It to 

say that the Order speaks for Itself 

STANDARD OF REVIEW 

Summary Judgment IS warranted when the pleadmgs, depOSItions, answers to 

Interrogatones, and admISSIOns on file, together WIth the affidaVIts, show that there IS no genuIne 

Issue as to any matenal fact, and that the movmg party IS entitled to Judgment as a matter of law 

Rule 56(b), SCRCP 

In determmmg whether any tnable Issues of fact eXIst, the eVIdence and all mferences 

from It must be VIewed m the hght most favorable to the nonmOVIng party Koester V CarolIna 

Rental Ctr, 313 S C 490,493,443 S E 2d 392, 394 (1994) 
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In cases where the preponderance of the eVIdence IS the burden of proof, the nonmovmg 

party IS reqUIred to submIt a scmtIlla of eVIdence to WIthstand a motion for summary Judgment 

In cases requmng a heIghtened burden of proof or m cases applyIng federal law , the nonmovmg 

party must submIt more than a scmtIlla of eVIdence to WIthstand a motion for summary 

Judgment Hancock V MId-South Management Co, Inc, 318 S C 325,330-331,673 S E 2d 

801, 803 (2009) 

Once the party movmg for summary Judgment meets the mitIal burden of showmg an 

absence of eVIdentiary support for the opponent's case, the nonmOVIng party must come forward 

WIth speCific facts showmg a genume Issue for tnal Petersen V West Amencan Ins Co, 336 

S C 89,94,518 S E 2d, 608, 610 (Ct App 1999) 

Entry of summary Judgment IS mandated, after adequate time for dIscovery and upon 

motion, agamst a party who falls to make a showmg sufficIent to establish the eXIstence of an 

element essential to that party's case and upon whIch that party wIll have the burden of proof at 

tnal, because a failure of proof of an essential element of the nonmovIng party's case necessanly 

renders all other facts Immatenal Ce10tex CorporatIOn V Catrett, 477 U S 317 (1986), Baugham 

V Amencan Telephone and Telegraph Co, 306 S C 101, 116,410 S E 2d 537,545 (1991) 

A zonIng ordmance IS presumptively valid and the party attackIng It must show ItS 

mvalIdltyby clear and conVInCIng eVIdence Town of Scranton V WIlloughby, 306 S C 421,412 

S E 2d 424 (1999) 

There IS a strong presumptIOn m favor of the validIty of mumclpal zonmg ordmances, 

and m favor of the validIty of theIr applicatIOn Harblt V CIty of Charleston, 382 S C 383,675 

S E 2d 776 (Ct App 2009) 
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ARGUMENT 

I THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT ON THE STATE AND FEDERAL TAKINGS CLAIMS 

The Golf Club seeks compensatIOn under the State and Federal ConstItutIOns on two 

theones (1) that the Rezonmg Ordmance constItutes a categoncal takmg of the ClaImed 

Developable Lands, and (2) the Rezonmg Ordmance constItutes a regulatory takmg of the 

ClaImed Developable Lands 

Whether a takmg has occurred, categoncal or otherwIse, IS an Issue deCIded by the court 

Cobb v South Carolma Department of TransportatIOn, 365 S C 360,365,618 S E 2d 299,301 

(2005) (Accordzngly zn an znverse condemnatIOn case the trwl Judge w1ll determzne whether a 

clazm has been establzs hed The 1ssue of compensatIOn may then be subm1tted to a JUry at e1ther 

party s request) Whether the theory of recovery IS based on a categoncal or regulatory takmg, 

the mitIalissue for determmatIOn by the court IS what constItutes the relevant parcel agamst 

whIch the regulatIOn IS measured, sometimes referred to as the "denommator problem" 

Keystone Bitummous Coal Association v DeBenedIctis, 480 U S 470,497 (1987) (Because our 

test for regulatory talang requ1res us to compare the value that has been taken from the property 

wzth the value that remazns zn the property one of the crzt1cal questlOns 1S determznzng how to 

define the unzt of property whose value 1S to define the denomznator ofthefractlOn (cztatwn 

om1tted)) As thIS matter was before the lower court on a motion for summary Judgment that no 

takmg had occurred, a rulIng on that motIon necessItated that the lower court determme what the 

relevant parcel was A rulIng on the motion necessItated the lower court evaluatmg facts m the 

Record pertammg to the Issue of relevant parcel 
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Golf Club POSItS that the relevant parcells the portIon of the Golf Club Tracts It mtended 

to develop mto resIdentIal uses when It purchased the Tracts, and that the lower court erred m 

holdmg that all of the Golf Course Tracts constItuted the relevant parcel for purposes of 

evaluatmg the takmgs claIms 2 The lower court dId not err 

Both federal and state takmgs JurIsprudence reqUIre that, when welghmg the confiscatory 

effects of a regulatIOn, the "parcel as a whole" must be consIdered 

"Takmg" Junsprudence does not dIVIde a smgle parcel mto dIscrete 
segments and attempt to determme whether nghts m a partIcular 
segment have been abrogated In decldmg whether a partIcular 
governmental actIOn has affected a takmg, thIS Court focuses rather on 
both the character of the actIOn and on the manner and extent of the 
mterference wIth nghts m the parcel as a whole 

Penn Central TransportatIon Co, et al v New York CIty, et al, 438 U S 104, 130-131 (1978), 

Beard v South Carolma Coastal CouncIl, 304 S C 205,207,403 S E 2d 620,622 (1991) 

Here, the Golf Club IS not contendmg that the Rezonmg Ordmance has effected a takmg 

of the entIrety of the Golf Course Tracts Rather, the Golf Club IS contendmg the Ordmance has 

effected a takmg of only a part ofthe Tracts Its takmgs claIms are based on the premIse that the 

acreage It claims It mtended to develop IS conceptually severable from the parent tracts, 

pnmanly due to ItS purported SIze 

When more than one parcells at Issue or when the claimant contends only a portIOn of a 

tract or tracts has been taken, as IS the case here, courts conSIder vanous factors to determme the 

relevant parcel Germane IS the degree of contIgUIty among the parcels, the dates of acqUISItIOn, 

the extent to WhICh the parcels have been treated as a smgle umt, the extent to whIch the 

2 In Its bnef the Golf Club asserts the Clatmed Developable Lands amount to 60 acres The Record has no eVIdence 
to substantlate thIS assertlOn The Golf Club Rule 30 (b) (6) WItness on tills Issue testlfied the ClaImed Developable 
Lands amounted to 25 or 26 acres and that was all the acreage subject to thIS smt (R Vol II Popson Dep p 739 
lme 7 - P 745 hne 14 p 763 lme 14 - P 764 lme 8 p 767 lmes 1 10 Vol II Popson Dep Ex 6 and 7 pp 815 
816) 
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restncted lots benefit the unregulated lots and whether there eXists a compellmg reason to 

support conceptual severance Dlstnct In town Properties Limited Partnership v Dlstnct of 

Columbia, 198 F 3d 874,889 (D C Clf 1999), QUirk v Town of New Boston, 140 N H 124, 

132,553 A 2d 1328, 1333 (1995) 

On the Issue of the relevant parcel, the eVidence m the Record reveals the followmg 

1 The Golf Club Tracts consist of SIX separate, contiguous parcels (R, Vol II, pp 
632-648, Court Ex 1 (Tab 49), Forsberg Report and lot layout) 

2 When the Golf Club put the parcels under contract m late 2004, the parcels were 
bemg used solely as a golf course, with supportmg amemtIes, and they had been 
so used smce their ImtIal development (R, Vol II, Popson Dep ,p 746, hne 11 
-p 747, hne 20) 

3 Pnor to closmg, the Golf Club mformally Identified areas of the Tracts that could 
potentially be put to reSidential uses (R, Vol II, Popson Dep ,p 739, hne 7-
P 745, hne 14) 

4 Pnor to closmg, the Golf Club met with the Town's plannmg director to confirm 
the PD zonmg allowed for the Tracts to be used for reSidential purposes (R, Vol 
II, Popson Dep ,p 739, lme 7 - p 746, hne 1) 

5 The Golf Club never mtended to convert all of the Tracts to reSidential uses The 
Golf Club bought the Tracts for use as a golf course and for reSidential purposes 
(R, Vol II, Popson Dep ,p 737, hne 4 - P 738, lme 4, p 771, hnes 2-5) 

6 The Golf Club Tracts were purchased m one transaction (R, Vol I, pp 122-134, 
Court Ex 1 (Tab 10), Deed) 

7 The Golf Club Tracts are carned on the books of the Golf Club as a smgle asset 
and were financed as a smgle asset (R, Vol III, McMickle Dep ,p 1220, hne 
25 - P 1221, hne 13, p 1230, hne 22 - P 1231, lme 17, Vol III, McMickle Dep 
Ex 7,8,9, 10, 11, first 2 pages, Balance Sheets, pp 1242-1282) 

8 After bemg purchased by the Golf Club, the Tracts contmued to be used only for 
recreatIOnal purposes (R, Vol II, Popson Dep ,p 746, lme 11 - P 747, lme 20) 

9 Between the time of acqulSltIOn of the Tracts m March 2005 and the enactment of 
the Rezomng Ordmance m June 2006, no apphcatIOn to subdiVide or legally 
partition the Claimed Developable Lands from the Golf Club Tracts was made 
(R, Vol II, Popson Dep ,p 764, hne 22 - P 765, hne 5, Vol III, Prause Dep , 
p 1288, hne 14 - P 1289, hne 15) 
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10 The Golf Club dId not seek to develop or subdIvIde the claImed Developable 
Lands pnor to the enactment of the Rezomng Ordmance because It was 
attemptmg to gamer neIghborhood support (R, Vol II, Popson Dep, p 740, 
hne 13 - p 743, hne 14) 

11 The Golf Club dId not seek to develop or subdIvIde the ClaImed Developable 
Lands pnor to the enactment of the Rezonmg Ordmance because the longer the 
ClaImed Developable Lands were held off the market, the more profit theIr sales 
would generate (R, Vol II, WIeland Dep , p 714, hne 2 - P 716, hne 5) 

12 No apphcatIOn to develop or subdIvIde the ClaImed Developable Lands was made 
untIl 2008 and no apphcatIOn to develop or subdIvIde the ClaImed Developable 
Lands was carned through to finahty untIl 2009 (R, Vol II, Popson Dep , 
p 764, hne 22 - p 765, hne 5, Vol III, Prause Dep , p 1288, hne 14-
P 1289, hne 15, Vol I, pp 138-139, Court Ex 1 (Tab 14), Vol I, p 142, Court 
Ex 1 (Tab 17), Vol I, pp 143-149, Court Ex 1 (Tab 18) 

13 Each apphcatIOn made to rezone ClaImed Developable Land mcluded land wIthm 
areas of play of the course (R, Vol I, p 138-139, Court Ex 1 (Tab 14), Vol I, 
pp 143-149, Court ExhIbIt I (Tab 18), Vol I, p 150 Court ExhIbIt I (Tab 19), 
Vol II, pp 817-829, Power Pomt PresentatIOn, Vol I, pp 151-161, Court ExhIbIt 
I (Tab20), Vol I, pp 151-161, Court Ex 1 (Tab 20), Vol II, pp 632-648, Court 
Ex 1 (Tab 49) 

On the baSIS of thIS eVIdence, the lower court determmed the relevant parcel to be the 

entIrety of the Golf Club Tracts, not shvers of them In arnvmg at thIS conclusIOn, the lower 

court analyzed the Issue employmg the factors enuncIated m the DIstnct In town PropertIes and 

QUIrk deCISIOns (R, Vol I, P 16, Order) That analysIs revealed that the Tracts were purchased 

sImultaneously, m one transactIOn, that they are contIguous and had been developed for use as a 

golf course, that the Golf Club contmued the use of the Tracts as a golf course and financed the 

Tracts as a umt, as a golf course The Golf Club does not contend the lower court erred m 

applymg these factors to the eVIdence The Golf Club sImply dIsagrees WIth the legal effects of 

that exerCIse 

That the Golf Club may have mtended to develop a portIOn of the Tracts for resIdentIal 

use does not carry the day for purposes of determmmg the relevant parcel The conduct of the 
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Golf Club wIth respect to the Tracts IS as relevant, and ItS objectIve acts clearly demonstrate that 

It has always treated and used the Tracts as an entIty, and held back on developmg portIons of 

the Tracts to maXImIze profits (R, Vol II, Popson Dep ,p 746, lme 6 - P 747, lme 20, Vol 

III, McMIckle, Dep ,p 1220, hne 25 - P 1221, hne 13, p 1230, hne 22 - P 1231, hne 17, Vol 

III, McMIckle Dep Ex 7,8,9, 10, 11, first 2 pages, Balance Sheets, pp 1242-1282, Vol II, 

WIeland Dep ,p 714, hne 2 - P 716, hne 5) 

The facts ofthe cases cIted by the Golf Club to support conceptual severance of the Golf 

Course Tracts are readIly dlstmgmshable from the facts of thIS case In Loveladles Harbor, Inc 

v Umted States, 28 F 3d 1171 (Fed Clr 1994), the Federal Clrcmt Court rejected the 

government's contentIOn that the 12 5 acres for WhICh the landowner sought compensatIOn 

should be consIdered part of the mitIal250 acre tract the owner ongmally purchased Its 

reasonmg for domg so was because, before the contested regulatIon was enacted, 199 of the 250 

acres had already been developed As to the remammg 51 acres, 38 5 of them had been subjected 

to a conservatIOn restnctIOn as a condItIon of a state penmt Thus, there remamed but 12 5 acres 

aVaIlable for development In the words of the Court 

It would seem ungrateful m the extreme to reqmre Loveladles to 
convey to the pubhc the nghts m the 385 acres m exchange for the 
nght to develop 12 5 acres, and then to mclude the value of the grant 
as a charge agamst the gIvers Id at 1181 

The court found the depnvatIOn of the fill permIt would, under the CIrcumstances of that case, 

constItute a categoncal takmg because WIthout It, the acreage had no economIcally feasIble use 

Here, the facts are much dIfferent The Rezonmg Ordmance had no effect on the eXlstmg 

use of the Golf Club Tracts And sIgmficantly, the Rezonmg Ordmance dId not render the Golf 

Club Tracts economIcally Idle The eVIdence on thIS Issue IS not refuted Two, mdependent 

Bank of Amenca appraIsals of the Golf Club Tracts valued the Golf Club Tracts, after the 
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Rezonmg Ordmance was m place, m the multiple mIllIons of dollars The 2008 appraisal valued 

the Tracts at $4 9 mIllIon The 2009 appraisal valued the Tracts at $3 5 mIllIon (R, Vol I, pp 

173-185, Court Ex 1 (Tab 26), 2008 Bank of Amenca Appraisal, R, Vol I, pp 187-193, Court 

Ex 1 (Tab 28), 2009 Bank of Amenca AppraIsal) The Town's appraIsal was consIstent (R 

Vol I, pp 262-458, Court Ex 1 (Tab 47), Vol II, pp 459-631, Court ExhIbIt I(Tab 48) Marlow 

AppraIsals) 

In Nectow v CIty ofCambndge, 277 U S 183 (1928) the contested regulation was struck 

down on the baSIS of ItS not bemg m furtherance of the publIc health, safety, and welfare Under 

modemJunsprudence, thIS case was decIded usmg precepts pertammg to substantive due 

process, not takmgs See Lingle v Chevron USA, Inc , 544 U S 528, 540 (2005), where the 

Umted States Supreme Court held that whether a regulatIOn substantially advances a legItimate 

state mterest IS a matter of substantive due process and has no place m takmgs JunsdictIOn The 

analysIs of a substantive due process claim dIffers from a takmg analysIs A substantive due 

process claim IS bottomed on a property mterest rooted m state law bemg arbltranly and 

capncIOusly demed As WIll be addressed hereafter, the Rezonmg Ordmance dId not VIOlate the 

Golf Club's nghts to substantive due process The reasomng ofNectow IS not applIcable to Golf 

Club's takIngs clauses 

Flonda Rock Industnes, Inc v Umted States, 791 F 2d 893 (Fed Clr 1986) IS also 

dIstIngUIshable At Issue m Flonda Rock was the demal of a permIt by the Umted States Army 

Corps of Engmeers to mme lImestone from a 98 acre portIOn of a 1,560 acre tract Flonda Rock 

Industnes sought a permIt to mme the entIre tract, but the Army Corps refused to process a 

permIt for more than 98 acres Thus m Flonda Rock, the government defined the relevant parcel 

by refuSIng to process a permIt for the entue parcel Here, the OppOSIte IS true The Golf Club 
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does not seek to convert all of Its Golf Club holdIngs It concedes the Tracts have value as a golf 

course It attempts to aVOid thIS consequence by proffenng a defimtIOn of the relevant parcel 

based solely on ItS subjective mtentIOns 

The Golf Club's rehance on Twam Harte Associates Ltd v County of Tuolumne, 265 

Cal Rptr 737,217 Cal App 3d 71 (1990) IS mIsplaced As an ImtIal matter, m the State of 

CahfornIa, a defendant movmg for summary Judgment must dIsprove an essential element of 

every cause of actIOn of the plamtIffs case or prove a vahd affirmative defense Id at 80 In 

South Carolma, the movmg party IS not reqUIred to "dIsprove" the opponent's case The mOVIng 

party IS reqUIred to demonstrate that an essential element of the cause of actIOn that the 

nonmovmg has the burden of provmg lacks eVIdentiary support When that occurs, the burden 

ShIftS to the nonmovmg party to make a showmg of speCIfic eVIdence to support the claim 

because "failure of proof of an essential element of the nonmovmg party's case necessanly 

renders all other facts Immatenal" Baugham v Amencan Telephone and Telegraph Co, 306 

SCat 116,410 S E 2d at 545 Moreover, m Twam Harte, the governmg body, Itself, had 

ImplIedly severed the contested 1 7 acre tract from the parent 8 5 acre tract by zonmg the two 

portIOns of the tract dIfferently Here, one zonmg category was apphed to all parent tracts, and 

the eVIdence IS unrefuted that, WIth thIS zomng m place, the Golf Course Tracts retamed 

substantial value WhIle It IS true the Golf Club stood to make more money had the Claimed 

Developable Lands been severed from the parent tracts, under South Carolma zonmg 

Junsprudence, a landowner IS not entitled to the hIghest and best use of hIS property, but only a 

reasonable use Moore v Sumter County CouncIl, 300 S C 270, 272, 387 S E 2d 455,457 

(1980) [FN 2] The Golf Course Tracts mamtamed a value m excess of $3 milhon after the 

rezonIng and dunng the heIght of a natIOnal receSSIOn A takmg IS measured by the value of the 
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property that remams after apphcatIOn of the regulatIOn Keystone Bitummous Coal AssociatIon 

v DeBenedIctIs, supra Value m excess of $3 milhon dollars IS hardly a token value that could 

support a findmg that a takmg, eIther categoncal or regulatory, has occurred 

The other cases cIted by the Golf Club wIth respect to factors used to determme the 

relevant parcel are m lockstep wIth the factors used by the lower court Amencan Savmgs and 

Loan ASSOCiatIOn v Mann County, 653 F 2d 364 (9th Clf 1981) IS cIted for the propOSItIon that 

parcels under common ownershIp may be conSIdered separately If It can be shown that the owner 

treated the parcels separately Here, all the eVIdence IS that the Golf Club treated the Golf Club 

Tracts as a umt GIOvanella v ConservatIOn Comm'n of Ashland, 447 Mass 720,857 N E 2d 

451 (2006) IS cIted for the propOSItIon that whether land IS put to same or dIfferent uses IS a 

factor m determmmg the relevant parcel Here, the Golf Club dId not put any of the Tracts or 

any portIOns of them to dIfferent uses 

Contrary to the assertIOn m ItS bnef, the lower court dId not find the Golf Club lacked 

dIstmct mvestment backed expectatIOns The lower court noted that the use to whIch property IS 

put IS mdicatIve of the owner's expectatIOn WIth regard to the property and bears conSIderatIOn 

for determmmg the extent ofmterference that that expectatIOn ThIS IS a correct statement of the 

law Penn Central, supra, 438 U S at 136 

Relevant to the conSIderatIon of the character of the government actIOn are the purpose 

and Importance of the contested regulatIon Among the avowed purposes of the CRO Ordmance 

are the protectIon and enhancement of recreatIOnal and open space opportumtIes m the Town and 

the guardmg agamst hazards posed by penodic floodmg due to development The Importance of 

these purposes IS self-eVIdent It IS gamsaId to contend a golf course IS not recreatIonal space or 

doesn't contnbute aesthetIcally to a neIghborhood or commumty or doesn't playa SIgnIficant 
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role m dramage and stormwater management The creatIOn of the CRO zomng dlstnct and Its 

applIcatIOn to golf courses establIshed a means by whIch the mtroductIOn of non-recreatIOnal 

uses on golf courses could be controlled The character of the government actIOn IS unassaIlable 

The Golf Club's takmgs claIms are wholly dependant on the ClaImed Developable Lands 

bemg vIewed as separate and dlstmct from the parent tracts If thIS premIse falls, so do ItS 

takmgs claIms because uncontradIcted eVIdence reveals the parent tracts, the Golf Club Tracts, 

mamtamed sIgnIficant value after the Rezonmg Ordmance was enacted 

The Town moved for summary Judgment on the takmgs claIms on the basIs that the Golf 

Course Tracts constltuted the relevant parcel, and that the Tracts retamed sIgnIficant value post-

rezomng The determmatIOn of the relevant parcells a matter for the court EVIdence on thIS 

Issue was fully developed m dIscovery and IS set out m the Record The Golf Club dId not 

present any addltlonal eVIdence on thIS Issue The Order of the lower court reveals It decIded the 

Issue of relevant parcel usmg factors commonly employed m relevant parcel analyses The Golf 

Club does not contend otherwIse It merely dIsagrees wIth the legal conclusIOn the lower court 

drew from the facts The Oder of the lower court correctly analyzed and decIded the Issue of the 

relevant parcel, and ItS Order awardmg summary Judgment on the takmgs claIms should be 

affirmed 

II THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT ON THE STATE AND FEDERAL SUBSTANTIVE DUE 
PROCESS CLAIMS 

The Golf Club contends ItS nghts to substantlve due process were VIolated because the 

applIcatIOn of the Rezomng Ordmance to all of the Golf Club Tracts was arbItrary and exceSSIve, 
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resultmg m the loss" of Its vested and entItled nghts to develop" the ClaImed Developable 

Lands for reSIdentIal purposes (R, Vol I, p 28, Complamt, Paragraph 51) 3 

For the Golf Club to survIve summary Judgment on the Issue of substantIve due process, 

the Record must contam eVIdence that the Golf Club was arbItranly and capncIOusly depnved of 

a cogmzable property mterest rooted m state law ThIS bemg a zonmg case, the eVIdence must 

demonstrate the CouncIl's actIOns had no foundatIOn m reason and were but arbItrary and 

IrratIOnal exerCIses of power WIth no relatIOnshIp to the publIc health, morals, safety or welfare 

The eVIdence must demonstrate the purpose behmd the Ordmances had no conceIvable ratIOnal 

relatIonshIp to the exerCIse of tradItIonal polIce power through zomng SylVIa Development 

Corp v Calvert County, 48 F 3d 810, 827 (1995), HarbIt v CIty of Chariest on, supra 82 SCat 

394, 675 S E 2d at 782 

In ItS reVIew of a substantIve due process challenge to a zonmg ordmance, the court must 

determme whether the ordmance bears relatIOnshIp to any legItImate governmental mterest 

HarbIt v CIty of Charleston, supra, 382 SCat 394,395,675 S E 2d at 782 Due process IS not 

demed SImply because a legIslatIve body does not permIt a landowner to make the most 

benefiCIal use of ItS property Bear Enterpnses v County of GreenvIlle, 319 S C 137, 141,459 

S E 2d 883,886 (Ct App 1995) 

To WIthstand a motIon for summary Judgment, the Golf Club must submIt more than a 

scmtIlla of eVIdence on each element of ItS claIms because the claIms reqUIre the applIcatIOn of 

federal law and, because the valIdIty of a zonmg regulatIOn IS at Issue, the claIms reqUIre a 

3 The Golf Club contends the lower court applIed the mcorrect standard m Its evaluatIOn of the substantIve due 
process clauns because of the use of the term vested m Its dISCUSSIOn of property mterests protected by due 
process ThIS IS the term attnbuted to those nghts m the Complamt Regardless, a reVIew of the Order of the lower 
court reveals ItS evaluatIon of substantIve due process claIms centered on property mterests protected under state 
law the standard applIcable to due process analyses under both State and Federal law 
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heIghtened burden of proof under state law Hancock v MId-South Management Co, supra 

Town of Scranton v WIlloughby, supra 

The Golf Club argues It possessed a protected property mterest to develop the ClaImed 

Developable Lands for uses other than recreatIOnal At the summary Judgment heanng, It 

advanced three theones m support of thIS contentIOn, those bemg (1) the PD zonmg, (2) nghts 

bestowed by S C Code Ann § 6-29-1510, et seq (Supp 2010), the Vested RIghts Act, and (3) 

common law vestmg In Its bnef, the Golf Club relIes on the PD zonmg as the baSIS of ItS 

protected property mterest, and contends the lower court erred m ItS applIcatIOn of the Vested 

RIghts Act As no argument was made WIth respect to mterests vestmg under the common law, 

thIS ground must be deemed as abandoned S C Farm Bureau Mutual Insurance Co v Oates, 

356 S C 378,382,588 S E 2d 643,645 (Ct App 2003) [FN 1] To the extent the Issue of 

common law vestmg IS deemed m play, the Order of the lower court correctly decIded thIS Issue, 

as there IS no eVIdence m the Record of the Golf Club usmg, or applymg to use, ItS lands for any 

purpose other than recreatIOnal when the Rezomng Ordmance was enacted 

As to the PD zonmg, the law m thIS State 1S clear zonmg, alone, creates no nghts A 

property owner, hke the Golf Club, must demonstrate somethmg more than an expectatIOn that 

hIS zonmg w111 contmue Fnarsgate, Inc v Town ofIrmo, 290 S C 266,273,349 S E 2d 891, 

895 (Ct App 1986) ( a landowner has no rzght to znSISt that property not be restrzcted by a 

zonzng regulatIOn absent a showzng that he has prIOr to the effectlve date of the regulatIOn 

establzshed a nonconformzng use 101 (a) C J S Zonzng and Plannzng 70 (1979) 

All the eVIdence m the Record reveals the Cla1med Developable Lands were always used for 

recreatIOnal purposes, and no other The Golf Club d1d not estabhsh a protected property mterest 

for any other use allowed by the PD 
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The Vested RIghts Act became effectIve on July 1, 2005 Its effect was to protect 

development nghts authonzed by approved sIte specIfic development plans from subsequent 

changes m the law, for dIscreet penods of time Such nghts were protected from changes m the 

law for two years, and were subject to bemg protected on an annual basIs thereafter for up to five 

years, so long as there had been no change m the law m the mtenm that would have precluded 

the development authonzed by the sIte specIfic development plan See S C Code Ann § 6-29-

1530(A)(2) (Supp 2010) Local governments were reqUIred to Implement the Act's dIrectives or 

they would become effective by default See S C Code Ann § 6-29-1560 (Supp 2010) In ItS 

ImplementatIOn ofthe Act, the Town recognIzed planned developments as sIte speCIfic 

development plans (R, Vol II, pp 649-655, Court Ex 2, Prause AffidaVIt) 

As applIed here, the Vested RIghts Act bestowed to the Golf Course a protected property 

mterest m ItS PD zomng for two years, commencmg on the effective date of the Act (July 1, 

2005), and endmg two years thereafter (June 30, 2007) The enactment ofthe Rezonmg 

Ordmance dunng thIS two year tImeframe (June 2006) dId not depnve or mterfere WIth the Golf 

Club's nght to develop under the PD The Act contemplates thIS CIrcumstance and prOVIdes "a 

change m the zomng dIstnct deSIgnatIOn made subsequent to vestmg that affect real property 

does not operate to affect, prevent or delay development of the real property under a vested nght 

SIte speCIfic development plan WIthout the consent of the land owner" S C Code Ann § 6-

29-1540 (13) (Supp 2010) Thus, despIte the Rezonmg Ordmance, the Golf Club mamtamed 

vested nghts to ItS PD zonmg until June 30, 2007 

The Golf Club dId not act on the protectIOn accorded It by the Vested Rights Act It never 

apphed to subdIVIde or develop the ClaImed Developable Lands until ItS vested nghts m the PD 

had expIred Its proffered excuses for not domg so nng hollow That the Golf Club adVIsed the 
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Town of Its nghts to develop when the Rezomng Ordmance was under conslderatlOn IS not 

tantamount to actmg on those nghts That the Town's plannmg dIrector suggested that the Golf 

Club seek neighborhood support for ItS proJect, whlle sage adVIce, dId not, under the law, tie the 

hands of CouncIl concemmg matters of leglslatlOn, hke rezonmg And the contentlOn that the 

Record lacks proof that such an apphcatlOn would have been approved IS a naked one, based 

purely on surmIse, because the Golf Club sat on ItS nghts and never brought the Issue to the 

CouncIl That the CouncIl demed ItS rezonmg applicatlOn after vested nghts had expIred has no 

beanng on what the CounC11 may have done, or what the law protected, when those nghts were 

m effect For purposes of substantive due process, the Issue IS whether the effect of the 

Rezonmg Ordmance was to nulhfy a protected property mterest of the Golf Club It dId not, as a 

matter oflaw 

The Golf Club contends the Issue of whether an ordmance substantially advances the 

legItimate state mterest sought to be achIeved IS a heIghtened factual mqUlry Such IS not the 

case 

In due process challenges, the findmgs of the legIslature are gIVen deference To set 

them aSIde, the eVIdence must reveal the purposes behmd the Ordmance had no concelVable 

ratlOnal relatlOnshlp to the exerCIse of tradItional pohce power through zomng, SylVIa 

Development, supra 48 F 3d at 827 (federal standard), or that the Ordmance bore no relatlOnshlp 

to any legItimate governmental mterest, Harblt, supra 675 S E 2d 782 (state standard) 

The CRO and Rezonmg Ordmances are not arbItrary, eIther on theIr face or as applied to 

the Golf Club Tracts The protectlOn and preservatlOn of open space, the provlslOn of a 

commumty-wlde network ofrecreatlOnal areas and protection agamst penodlc floodmg are 

mescapably legItimate governmental mterests, tradItionally addressed by way of zomng 
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CIty of Monterey V Delmonte Dunes at Monterey, Ltd, 526 US 687 (1995) provIdes no 

safe harbor for the Golf Club Delmonte Dunes mcluded federal claims based on equal 

protectIOn, mverse condemnatIOn and substantive due process The dlstnct court reserved to 

Itself the substantive due process claim and submItted the equal protectIOn and mverse 

condemnatIOn claims to the JUry The takmgs claim was submItted because at the time, the State 

of CalIfornIa dId not have a compensatory remedy for a temporary regulatory takmg The 

Delmonte Dunes landowner sought damages under 42 USC 1983 for the unconstitutIOnal 

demal of Just compensatIOn The Delmonte court duly noted that damages for a constitutIOnal 

VIOlatIOn are a legal remedy Delmonte Dunes, at 710 Even more fundamental, when 

Delmonte Dunes was deCIded, takmgs Junsprudence reqUired conSIderatIOn of both the 

confiscatory effects of a regulatIOn and whether the regulatIOn substantially advanced the state 

mterest sought to be achIeved, the standard enunCIated m Agms v CIty of TIburon, 447 US 255 

(1980) The Delmonte Dunes court recognIzed that the "substantially advanced" prong of the 

Agms test as a mIxed questIOn of law and fact and thus narrowly clrcumscnbed thIS questIOn for 

the JUry, hmltmg It to whether the demal by the City of Monterey for reJectmg the multIple 

development apphcatIOns bore a reasonable relatIOnshIp to ItS proffered JustificatIOns for the 

demal Delmonte Dunes, at 721 NeIther the court nor the JUry looked behmd the reasonmg for 

the regulation, as suggested by the Golf Club 

In 2005, the landscape changed WIth the deCISIon rendered m Lmgle v Chevron USA, 

Inc , 544 U S 528 (2005) In Lmgle, a takmgs claIm was before the Umted State Supreme Court 

based solely on the "substantially advances" prong of the Agms takmgs test The Court severed 

that prong from a takmgs analYSIS, determmmg thIS conSIderation to be one Imbued m pnnclples 

of substantIVe due process One of the reasons It dId so was because the "substantially 
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advances" test of AgIns could be read to demand heIghtened scrutInY of legIslatIve regulatIOns 

The Court was clear In stressIng that the deference accorded legIslatIVe findIngs In substantIve 

due process claims persIsted 

the "substantIally advances" fonnula IS not only doctnnally 
untenable as a takIngs test - ItS applIcatIOn as such would also present 
senous practIcal dIfficultIes The AgIns fonnula can be read to demand 
heIghtened means-ends reVIew of vIrtually any regulatIOn of pnvate 
property If so Interpreted, It would reqUire courts to scrutInIZe the 
efficacy of a vast array of state and federal regulatIOns - a task for 
whIch courts are not well sUited Moreover, It would empower - and 
mIght often reqUire - courts to SubstItute theIr predIctIVe Judgments for 
those of elected legIslatures and expert agencIes 

**** 

The reasons for deference to legIslatIve Judgments about the need 
for, and lIkely effectIveness of, regulatory actIons are by now well 
establIshed, and we thmk they are no less applIcable here Id at 544-
545 

In Byrd v CIty of HartsvIlle, 365 S C 650, 658, 620 S E 2d 76, 80 (2005), thIS Court 

followed SUIt and severed the AgIns "substantIally advances" prong from state takIngs claIms 

(Byrd s regulatory-znverse-condemnatlOn actlOn lS governed by Penn Central To the extent 

that some of our prevlOUS cases have appized Agzns alone or both Agzns and Penn Central we 

overrule them) 

The cases cIted by the Golf Club seemmgly requmng heIghtened scrutIny of legIslatIVe 

findmgs are all takIngs cases whIch predate Lmgle None are substantIve due process cases The 

law WIth respect to substantIve due process IS, and has been, whether the legIslatIOn bears a 

reasonable relatIOnshIp to any legItImate government Interest Sunset Cay, LLC v CIty of Folly 

Beach, 257, S C 414,430,593 S E 2d 462,470 (2004) ( The standard for revlewzng all 

substantlve due process challenges to mumclpal ordznances zncludzng economlC and soczal 

welfare leglslatlOn lS whether the ordznance bears a reasonable relatlOnshlp to any legltlmate 
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znterest of government) SylvIa Development CorporatIOn V Calvert County, Maryland, supra, 

48 F3d at 837 ( the Supreme Court has narrowed the scope of substantlve due process 

protectzon zn the zonzng context so that such a clazm can only survlve if the alleged purpose 

behznd the state actzon has no concelvable ratzonal relatzonshlp to the exerClse of the state s 

tradztzonal polzce power through zonzng) The purposes set out m the CRO Ordmance are all 

widely-recogmzed, legItImate local government mterests It goes wIthout saymg that 

preservatIon and protectIOn of green space, the prOVlSlon of a commumty-wide network of 

recreatIonal opportumtIes, the preventIOn of floodmg and the establIshment of a process by 

WhICh the converSIOn of recreatIonal lands may be evaluated and controlled are qumtessentIal 

legItImate government mterests 

That Mr Ford, the former plannmg dIrector, could not vouch for all of the findmgs m the 

CRO Ordmance or that the Town dId not commISSIOn a study specIfic to golf courses IS of no 

moment The Lmgle court was clear to acknowledge that deference IS gIven to legIslatIOn 

Judgments when weIghmg substantIve due process challenges 

Along the way, the court determmed that the State was not entItled to 
enact a prophylactIc rent cap wIthout actual eVIdence that 011 
compames had charged, or would charge, exceSSIve rents We find 
these proceedmgs below remarkable, to say the least, gIven that we 
have long eschewed such heIghtened scrutmy when addressmg 
substantIve due process challenges to government regulatIOn (cltatzons 
omztted) Lmgle, 544 U S at 545 

ThIS Court, as well, has always deferred to legIslatIve Judgment and has Imposed a heIghtened 

burden on a challenger to demonstrate the mvalIdity of zonmg measures by clear and convmcmg 

eVIdence Town of Scranton v WIlloughby, supra 
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Nor IS the Record devoId of eVIdence m support of the CouncIl's regulatIOn The Record 

reveals the Town had prevIOusly studIed ItS recreatIOnal needs and had conducted extensIve 

dramage studIes and Implemented town-wIde stormwater regulatIOns (R, Vol II, Ford Dep , 

P 867,lme 10 - P 870, lme 23, p 878, lme 3 - P 880, lme 25) The Golf Club's own wItness 

testIfied that dramage Issues were assocIated wIth some of the ClaImed Developable Lands (R, 

Vol II, WhItesIde Dep ,p 840, hne 14 - P 844, lme 5) The CRO and Rezonmg Ordmances are, 

m the purest sense, vahd and Subslstmg pohce power measures tradItIonally exercIsed by zonmg 

The Golf Club's dIscussIOn ofthe sufficIency of nexus between the applIcatIOn of a 

regulatIOn and the legIslatIVe objectives sought to be achIeved by the regulatIon has no place m a 

substantive due process analysIs All cases cIted by the Golf Course relatmg to nexus are takmgs 

cases, exactIOn cases to be more accurate None dealt wIth due process The Lingle declSlon IS 

agam mstructIve 

Both Nollan and Dolan mvolved Frfth Amendment takmgs 
challenges to adjudIcatIve land-use exactIOns - specIfically, government 
demands that a landowner dedIcate an easement allowmg access to her 
property as a condItion of obtammg a development permIt In each 
case, the Court began WIth the premIse that, had the government SImply 
appropnated the easement m questIOn, thIS would have been a per se 
phYSIcal takmg The questIOn was whether the government could, 
WIthout paYing compensatIOn that would otherwIse be reqUIred upon 
effectmg such a takmg, demand the easement as a condItion for 
grantmg a development permIt the government was entitled to deny 
The Court m Dolan answered m the affirmatIve, provIded the exactIOn 
would substantially advance the same government mterest that would 
furnIsh a vahd ground for demal of the permIt The court further 
refined thIS reqUIrement m Dolan, holdmg that an adjudIcative exaction 
requmng dedIcatIon of property must also be "'roughly 
proportIOna[I]' both m nature and extent to the Impact of the 
proposed development" In neIther case dId the Court questIOn 
whether the exactIon would substantIally advance some legttImate state 
mterest Rather, the Issue was whether the exactIon substantIally 
advanced the same mterests that land-use authontIes asserted would 
allow them to deny the permIt altogether (mternal cztatlOns omztted) 
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The nexus and proportIonalIty tests apply to takmgs exactIOns, not to due process claIms 

ThIS case does not mvolve a takmgs based on exactIOns 

Any ImplIcatIon that the Rezomng Ordmance was excessIvely applIed to the Tracts must 

not be sanctIOned The process of applymg the CRO Ordmance to the courses m the Town was 

umform the parcels upon WhICh courses were constructed were rezoned And, the ClaImed 

Developable Lands were not IdentIfied or IdentIfiable at the tIme of the rezomng There was no 

other baSIS upon whIch the CouncIl could have acted 

The Golf Club cannot establIsh that It had a protected property mterest that was demed by 

the Rezonmg Ordmance Even If It could, It cannot establIsh that eIther the Rezonmg Ordmance 

or the CRO Ordmance faIled to advance a legItImate state mterest The substantIve due process 

claIm falls as a matter of law, and the lower court's holdmg to thIS effect should be affirmed 

III THE LOWER COURT DID NOT ERR IN AWARDING SUMMARY 
JUDGMENT ON THE EQUAL PROTECTION CLAIMS 

The Golf Club contends It was demed equal protectIOn of the law because a rezonmg was 

approved for the Snee Farm golf course, another course m the Town that had been subjected to 

the CRO Ordmance 

For the Golf Club to survIve summary Judgment on the equal protectIon claIm, there must 

be eVIdence the Golf Club IS SImIlarly sItuated to Snee Farm, that ItS rezonmg applIcatIOn was 

treated dIfferently from that of Snee Farm WIthout ratIOnal baSIS, and that the dIfference m 

treatment was the result of mtentIOnal, mVldIOus dlscnmmatIOn SImply because a benefit IS 

bestowed to one but demed to another IS not sufficIent eVIdence to sustam an equal protectIOn 

claIm A VIOlatIOn IS establIshed only If a plamtIff can prove the governmg body mtended to 

dlscnmmate Whaley v Dorchester County Board ofZonmg Appeals, 337 S C 568,575-576, 
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524 S E 2d 404,408 (1999), SylvIa Development CorporatIOn V Calvert County, Maryland, 

supra, 48 F 3d at 819 (4th Clr 1995) 

Because the equal protectIon claIms reqUIre the apphcatIOn of federal law and reqUIre a 

heIghtened burden of proof under state law, the Record must contam more than a scmtIlla of 

eVIdence m support of each element of the claims Hancock V MId-South Management Co, 

supra, Harbit V CIty of Charleston, supra 

The eVIdence m the Record reveals that, hke the Golf Course Tracts, the tracts contammg 

the Snee Farm golf course were rezoned to the CRO classIficatIOn m June 2006 In the later part 

of that year, the owner of the Snee Farm course filed an apphcatIOn WIth the Town to rezone 

approxImately 20 acres from the CRO dlstnct to a PD, planned development dIStnCt The 20 

acres sought to be rezoned were contIguous The proposal was to construct 58 umts, WIth the 

momes generated from sales bemg apphed to razmg and reconstructmg the clubhouse, Improvmg 

the tennIS courts, and constructmg a new events pavIhon, pool, and practIce green WIth an 

expanded dnvmg range The development plan Imphcated mmimal alteratIon to areas of play of 

the course The development plan mcluded a layout of lots, a street gnd, and the IdentIty of green 

areas and mcluded a dramage and traffic analYSIS (R, Vol I, pp 202-252, Court Ex 1 (Tab 37), 

Snee Farm PD, Vol III, Prause Dep ,p 1290, lme 23 - p 1292, lme 4, p 1293, lme 25 - P 

1295, lme 9) 

The proposal of the Golf Club was to rezone approXImately 18 acres and develop 32 

umts The acreage sought to be rezoned was not contIguous The development plan called for 

sIgmficant alteratIOn to the 10th hole faIrway and the relocatIOn of numerous cart paths The 

proposal reqUIred the shortenmg a hole from a par four to a par three and movmg a number of tee 

boxes Momes generated from sales were to have been apphed to unspecIfied on-course and 
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Importantly, off-course Improvements (R, Vol III, Prause Dep ,p 1294, lme 12 - P 1295,lme 

9, Vol I, pp 151-165, Court Ex 1 (Tab 20), LaFoy Report) 

AdmIttedly, the Snee Farm and Golf Club rezonmg requests were SImIlar to the extent 

that each mvolved a request to rezone property from the CRO dIstnct to a reSIdentIal 

claSSIficatIOn That, however, IS where the sImIlarly ends 

The Snee Farm proposal presented a compact, contIguous, umfied sIte desIgn that caused 

mImmal alteratIOn to the areas of play of the golf course The Golf Club proposal contemplated 

spattenng new lots throughout the Golf Course Tracts, and reqUIred far more alteratIOns to areas 

of play (R, Vol I, pp 202-252, Court Ex 1, (Tab 37), Snee Farm PD, Vol I, pp 143-149, 

Court Ex 1 (Tab 18), 2009 Rezomng ApplIcatIOn) 

The Record reveals the eXIstence of ratIonal basIs for the dIfference m treatment The 

two proposals are SImply dIfferent The Snee Farm proposal presented a clear pIcture to the 

Town and the neIghborhood of what was m store The Snee Farm proposal set out a defimte 

number and layout of lots The Snee Farm proposal IdentIfied and deSIgnated buffers and open 

space The Snee Farm proposal addressed dramage and traffic The Snee Farm proposal 

IdentIfied speCIfic course Improvements The Golf Club proposal was neIther as umfied nor as 

defimte nor as mformatIve The Golf Club West proposal dId not commIt to a partIcular 

development scheme and offered no mformatIOn relatIve to matters such as dramage The Golf 

Club proposal dId not speCIfy course Improvements From a zonmg and land use perspectIve, the 

Snee Farm proposal was far more coheSIve and defimtIVe, a CIrcumstance that proVIdes a 

ratIOnal, and thus legal, JustIficatIOn for dIfference m treatment 

The Golf Club argues the lower court erred m notmg the dIfferences between the 

applIcatIOns, contendmg It should have compared the effects of each applIcatIOn agamst the 
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purposes of the CRO Ordmance as a basIs for detennmmg unequal treatment The lower court 

dId not err The dIfferences between the apphcatlOns underscore how they stacked up agamst the 

CRO Ordmance The Snee Fann apphcatlOn mtruded less on areas of play than dId the Golf 

Club apphcatlOn The Snee Fann apphcatlOn addressed dramage The Golf Club apphcatlOn dId 

not The Snee Fann apphcatlOn IdentIfied recreatlOnalimprovements to be made The Golf Club 

apphcatlOn dId not As measured agamst each other and the cntena of the CRO Ordmance, the 

two apphcatlOns dIffered 

But even If IS assumed that Snee Fann and the Golf Club are sImIlarly SItuated and that 

the Golf Club apphcatlOn was treated dIfferently wIthout ratlonal basIs, the equal protectlOn 

claim stlll falls as a matter oflaw, because there IS no eVIdence m the Record that the dIfference 

m treatment was motlvated by any III WIll, or purposeful mtent to harm or otherwIse dIscnmmate 

agamst the Golf Club Every WItness proffered by the Golf Club testlfied that m dealmgs wIth 

the Town, they had always been treated fauly and professlOnally John WIeland, perhaps, put It 

most cogently" nobody pIcked on us" (R, Vol II, Popson Dep ,p 726, hne 16 - P 729, hne 

10, Vol II, WhIteSIde Dep ,p 832, hnes 3-21, Vol II ,WIeland Dep ,p 717, hnes 1-4) Absent 

proof of mtentlOnal, mVIdlOus dIscnmmatlOn, there IS no vIable equal protectlOn claim SylVia 

Development CorporatlOn V Calvert County, Maryland, supra, 48 F 3d at 820, Butler V Town of 

Edgefield, 328 S C 238,251,493 S E 2d 838,845 (1997) 

The Golf Club's attempt to create an Issue of fact on the Issue of mtentlOnal 

dIscnmmatlOn IS for naught Broken down to ItS bare essentlals, the Golf Club contends that 

because the staff presentatlOn to CounCIl on ItS apphcatlon made reference to the Town 

ordmance rehed upon by the plannmg commiSSlOn that set out the polIcy cntena for rezonmg, 

but that It made no such reference m the Snee Farm presentatlon, an mference of mtent to 

33 



dIscnmmate - on the part of the CouncIl - IS raIsed Respectfully, thIS contentIOn IS a stretch 

The Golf Club would have the JudIcIary dIscern dIscnmmatory mtent of a legIslatIve body on the 

basIs of how a staff report IS made The law assumes that publIc officIals dIscharge theIr dutIes 

faIrly, m good faIth and WIth good judgment CJS EVIdence § 246 SImply because a staff 

report mentIOned the law applIcable to the matter under consIderatIOn m one mstance and not 

another does not overcome the presumptIOn that publIc officIals act faIrly And the planmng 

dIrector explamed the reason for the dIfferences m presentatIOn, that bemg a change put m place 

by staff at the request of the plannmg commISSIon (R, Vol III, Farrell Dep, p 975, lme 19-

p 976, lme 24, p 979, lme 23 - p 982, lme 19) But more to the pomt, the very polIcy cntena 

the Golf Club contends were not stressed to the CouncIl by ItS staff were stressed to the CouncIl 

at the publIc comment penod (R, Vol I, p 164, Court Ex 1 (Tab 23), Vol III, pp 1206-1207, 

CouncIl Mmutes 5/12/09) 

When allIS saId and done, the eVIdence vIewed most favorably to the Golf Club merely 

reveals ItS applIcatIOn to rezone from the CRO classIficatIOn was demed, and Snee Farm's was 

granted DIfferences eXIsted between the proposals that provIded a ratIOnal baSIS for the CouncIl 

to have approved one and demed the other But should thIS Court deem otherwIse, there IS no 

eVIdence that the Golf Club was targeted or was the subject ofmtentIOnal, mVIdIOus 

dIscnmmatIOn WIthout thIS proof, the equal protectIOn claIms fall The lower court's rulIng on 

the equal protectIOn claIms should be affirmed 
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CONCLUSION 

For the foregomg reasons, It IS submItted that the Order of the lower court awardmg the 

Town summary Judgment should be affirmed 

Charleston, South Carohna 

January 13,2012 

35 

Respectfully submItted, 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 

DavId G Paghanm, Esq 
CorporatIOn Counsel 
Town of Mount Pleasant 
100 Ann Edwards Lane 
Mount Pleasant, South Carolma 29464 
Tel 843-849-2020 
Fax 843-388-1078 

Attorneys for Respondent 
Town of Mount Pleasant 



CERTIFICATE OF COUNSEL 

I certIfy the withm Fmal Bnef complIes wIth Rule 211 (b), SCACR 

Charleston, South Carolma 

January 13, 2012 

36 

Frances I Cantwell, Esq 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 



STATE OF SOUTH CAROLINA 

In The Supreme Court 

APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 

The Honorable R Markley DennIs, Jr, CIrcUIt Court Judge 

Case No 2009-CP-10-03723 

Dunes West Golf Club, LLC, Appellant, 

v 

Town of Mount Pleasant, Respondent 

CERTIFICATE OF SERVICE 

The underSIgned certIfies that on the 1 i h day of January, 2012, a true and correct copy of 

the Respondent Town of Mount Pleasant's Fmal Bnefwas placed m an envelope wIth first class 

postage prepaId affixed thereto and maIled to the followmg 

Attorneys for Appellant 
G Trenholm Walker, Esq 
KatIe F Monoc, Esq 
Pratt-Thomas Walker, PA 
P 0 Drawer 22247 
Charleston, South Carolma 29413-2247 



Charleston, South Carolma 

January 17,2012 

~ kL, K ~-----
Theda R MonteIro, Legal AssIstant 
Regan and Cantwell, LLC 
105 Wappoo Creek Dnve, SUIte I-A 
Charleston, South Carolma 29412 
Tel 843-762-8282 
Fax 843-762-8284 


