STATE OF SOUTH CAROLINA

IN THE SUPREME COURT RECEI VED

Appeal from Charleston County SEP 11 2013

Stephanie P. McDonald, Circuit Court Judge §,C, ggprgm@ Court

KEVIS LAVOR LEE,

STATE OF SOUTH CAROLINA,

PETITIONER,

RESPONDENT

. Appellate Case No. 2013-000048

WANDA H. CARTER A
Deputy Chief Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589 :

Columbia, SC 29211-1589

ATTORNEY FOR PETITIONER

APPENDIX

ALAN WILSON
Attorney General

ASHLEIGH R WILSON
Assistant Attorney General

P.O.Box 11549 .
Columbia, SC 29211

ATTORNEYS FOR RESPONDENT



INDEX
INDEX L.ttt e e ek e s bbb 1
GUILTY PLEA TRANSCRIPT DATED DECEMBER 10, 2010 .....ccccccovciniiiiniiiiiiccnes 1
APPLICATION FOR POST-CONVICTION RELIEF ..o, 9
RETURN L.ttt ettt et sttt s bt bbb b e e bbb ea s s b abe s 16
POST-CONVICTION RELIEF HEARING TRANSCRIPT DATED JULY 25,2012...ccocvsvionnce 21
ORDER OF DISMISSAL ...ttt b st 51



STATE OF SOUTH CAROLINA  COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON 2010-GS-10-1319

STATE OF SOUTH CARCLINA A
TRANSCRIPT OF RECORD

" KEVIS LAVOR LEE,

)

|

) December 10, 2010

)

) Charleston, South Carolina
)

Defendant.

BEFORE: ,
The Honorable Roger M. Youﬁg, Sr., Judge.
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- understand that'you have a right to a.jury trial which

are going to have one of the most serious strike offense.

(December 10, 2010.)

THE COURT: Are you Kevis Lavof Lee?

THE DEFENDANT: Yes, sir.

'THE COURT: Mr. Lee, you're here today
indicted for asséult and battéry with intent to kill.
You could get up to 20 years for that. I'm toldvyou want
to plead guilty; is that right? |

THE DEFENDANT: Yes, sir;

THE COURT: All right. I want you to

you waive.
| Do you understand that?
THE DEFENDANT: Yes, sir.

" THE COURT: All right. This is a strike
offense. It's also a no parole offense. Did your lawyer
go over that with you?

THE DEFENDANT: Yes, sir. |
THE COURT: So you understand aftér today youl

types against you, and if you éver geé convicted of
another sfrike offense, you will go tq jail for the rest
of your life without the possibility @f parole. |

Do you understand that? |

THE DEFENDANT: Yes, sir.

THE COURT: All right. Now, you have the
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right to a jury trial, and you waive;your right to a jury
trial when you plead quilty. If you change your mind
about this, you let me know. We'll arrange that for you.
The state then has to present enough evidence to convince
12 jurors that you're guilty beyond a reasonable doubt.
All 12 jurors have to agree you're guilty in order to
convict you, and, if convicted, you have the right to
appeal. You can challenge the state's evidence, put uﬁ
evidence of your own, testify if you want, and if you
don't want to testify, I will tell thé jury they're not
to hold that against you while delibérating.

Do you understand those réghts?

THE DEFENDANT: Yes, sir.-

THE COURT: And you want to waive them and
plead guilty?

THE DEFENDANT: Yes, sir. -

THE COURT: And you're pléading guilty
because you're quilty? '

.~ THE DEFENDANT: Yes, sir.

THE COURT: Are you under the influence.of
any drugé or alcohol today?

THE DEFENDANT: No, sir.

THE COURT: Do you need to spend any more
time with your lawyer?

THE DEFENDANT: No, sir.
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THE COURT: Are you -satisfied with his
representation? '

THE DEFENDANT: Yes, sir. |

THE COURT: And you and he sat down and

. talked about the evidence the state has against you?

THE DEFENDANT: Yes, sir.: |
THE COURT: And he told you what the law is i
on assault and béttery with-intent toikill?
THE DEFENDANT:  Yes, sir;f |
THE COURT: Based on thosé discussions, you
decided you didn't want to go to tria¥} is that correct?
THE DEFENDANT: Yes, sir.é
THEVCOURT:_ You don't wané to put up a
defense? | '
| THE DEFENDANT: No, Sir. .
THE COURT:' You donft wanﬁ to téll_the jury
your side of .the story? | '
THE DEFENDANT: No, sir. |
THE CQURT: Ybu don't wanﬁ to trylto,sﬁppresél
any of the evidence? | l |
( THE DEFENDANT: No, sir.
 THE COURT: Has your lawyér done everything
you've asked him to do? - L
) THE DEFENDANT: Yes, sir. |
THE COURT: You're satisfiéd.with his
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but I got my GED.

what he's doing waiving his right t¢ a jury trial and

pleading guilty, Mr. Grimes?

‘on August 6 of '09 at e

representation?
THE DEFENDANT: Yes, sir.
THE COURT: Anybody promise you anything or

threaten you to get you to plead guilty other than you

THE DEFENDANT: Noyssdiwss

THE COURT: All right. How old are you?

THE DEFENDANT: Twenty—four.

THEACOURT: How far did you get in school?
THE DEFENDANT: I dropped out in ninth grade,

THE COURT: Married?
THE DEFENDANT: No. I got a filancee.
THE COURT: All right. Does he understand

' MR.’GRIMES: Yes, -sir.
THE COURT: All right. I find his plea is
freely, voluntarily, and intelligently made.
What would the state like to tell me?

MR. NELSON: Thank you, Judge. This happened




10

11
12
13
14

15

16

17

18

19
20
21

22

23

24

25

- verbal argument. The defendant proceeded to pull out a

‘transported to the_hospital and had surgery to recover.

. Judge he has a prior record, in '04, public disorderly

.practically speaking, it would save the state somé money%g

~ with the negotiation of the current sentence, credit for §i

Charleston. This defendant and the victim were in a

pistol, shoot the victim in the abdomen area. Victim was

Conduct;"06,'PWID cocaine and PWID prox; an '08 simple
possession. | | A

We have négotiated, as‘you said. We wouid
ask you to aCcept that negotiatéd sentence.

THE COURT: Mr. Grimes, anything you want to
say? | ‘

MR. GRIMES: Yes, sir, I ask you to accept
the negotiated sentence. He is 24, he has one child who
is four yéars old. His family is in the-electrdnic
business, and after he finiéhes his sentence he would
like to go work With them, maybe‘eventually~take that
business over in North Charleston. Tﬁey do a lot of
commeréial and wiring work and residemtial work, lights

up, wire houses,

S

have better programs there. They get more training, and,]-

not to_house’somebody, and we-Would ask that you go alonﬁ&'
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time served, and be allowed to do his sentence at the
federal bureau of prisons.

Thank you.

THE COURT: Would you like to say anything,

. Mr. Lee?

THE DEFENDANT: No, sir.
THE COURT: All right. The sentence is 70

months.

(Whereupon, the proceedings were concluded.)




I, the undersigned Amanda K. Haffenden, RPR, CRR,
1 Official Court Reporter for the Ninth Judicial Circuit of
the State of South Carolina, do hereby certify that the
foregoiné is a true, accurate, and complete transcript of
record of all the proceedings had and evidence ‘introduced
in the trial of the captioned case, relative to appeal in
the Circuit Court for Charleston:County, South Carolina,
on the 10th of December. | :

+ I do further certify that I am’neifher of kin,
counsel, nor interes£ to any party heréto.

February 4, 2012
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POST-CONVICTION RELIEF
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)

INSTRUCTIONS —READ CAREFULLY

In order for thiis application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), end it shiall set forth in
concise form' the answers to each applicable question. If necessary, applicant may furnish his answer to 2
particular question on the reverse side of the pege or on an additional page. Applicant shall make clear to-
which question any such continued answer refers. ,

Since every epplication must be sworn under cath, any felse statement of a material fact therefn
may serve as the basis of prosecition and conviction for perjury. Applicants should, therefore, exercise
cate to assure that all answers are true and correct. ’

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of

" the form) setting forth information which establishes that applicant will be unable to pay the fees snd costs

of the proceedings. When the pplication is completed, the original shall be mailed tb the Clerk of Court -
for the County in which the applicant was convicted.

1. Placeofdetentin_ Ridagland Coccettional tastitution
: o — —

2. Nameand location of Court which imposed sentence_(Phaleston County

Catntal Sessionis  bLowurt -
3. Name(s) of co-defendant(s) (if any) N/A
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4. The indictment mumber or numbers (if known) upon which and the offenses for which

scatence was imposed: .
@ _dolo-tis—tooizla  (Abhwi¥)
. .
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- The date upon which sentence was imposed and the terms of the sentence:

® _ ASsault and barkery Lith jmbemt ro Kull.

®  _13=14y-10

©

Check whether a finding of guilty was made:
(8). - after aplea of guilty L~

®)  afters plea of not guilty _
() after aples of nolo contendere -

Did you appeal! from the judgncnt of conviction or the imposiﬁon of sentence?
Mo -

Tf you answered "yes" to (7), list:

(8  the name of each Court to which you appealed:

1 o )

= b/

(  the resultin cach such Court to which you appealed:
L _ - .
i \Y /A

() - the dateof each such result: .

i LA

oo N/ZU(

(d)' if kmown, citations of any written opxmon or orders entered purauant to such
results: :

i

5o 'A/\l,/
i IV /.

[fyou answered “no” to (7), state your reasons for not 5o appeahng‘ '

@ Y ﬂs(&gd —ho ZUN V\&Qohqked %em\ﬂ"‘“.

(b) _70 months {awn C,ov.\d,\‘(('(‘\(\‘\’ L)_:L\‘ 4@54&4‘!‘-{6 jl'.‘.’a’fﬁ—oao”;’ksi&
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State concisely the grounds on which you base your allegation that you ere being held in
custody unlawfully:

® _ITwnefective gssistante o€ ¥ilal Counsel
() olahonn of due DralesSs

© Bleucth ok +must ;
State concisely and in the same order the facts which support each of the grounds set out
in (10):

@ T Ad nok (ecicue Ceckarn stipddations of
® Vegodiated  Plea d\_ac\‘(ccv\«cn’\“!’-
"

Prior to this application have you filed with respect to this conviction:
(8)  eny petition in a State Court under South Carolina Law?__ Ao
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
. relief? AlD '
()  any petition in the United States Supreme Court for cextiorari other than petifions
if any, already specified in (8)7 _- MND
@ any other petitions, motions or applications in this or aqy othsr Court? A} _
If you answered “yes® to any pert of (12), list with- nwpect to each petition, motion or
application: ;

(® the specific nature thereofs
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iv.

® if known, citations of eny written opamons or orders entered pursuant to each such
disposition: ' '
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Has any ground set forth in (10) béen prewously pmentod to this or dny other Court,

_ State or Federal, in any petition, motmn or application which you bave filed?

I\)D

If you answered “yes” to (14) identify:
(8  which grounds have bem ptescnted.
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) ﬂ:epmceedingsinwhicheachgrozmdwasmiged:
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17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such gmund has not
previously been presented:

() r ag coed it negatiate plea

M _Was 1ed F2 veluue £ wIas '(‘eC\\c,Uw'wﬁ

© ey T plead +d

Were you represented by an attorney at any time during the course of;
(®  your arrsignment and plea? Y() S

()  yowtdsl,ifany? - N /A

() your sentencing? \/ 0.5

(d your appml, if any, ﬁ-om the judgment of conviction or the imposition of
sentence? My A

(e) preparation, presentation or consideration of any pefitions, metions or applications

with respect to this conviction, which you filed? __A/ O

If you answered “'yes’ to one or more parts of (17), list:

-(a) the name and address of cach attorney who mpmcnicd you. ,

i, Andtew David E10 vAesS :

IOI Meeting. Steeed, §th FlooC ! Cb\quCSfom\SC13°1‘l°‘
i
i

(b) the proceedings af which each such attorney represented you;
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+ 19, State clearly thie rehcf you seek in ﬁlm.g this &pphcauon.

74:_ CocCecdion of yrRY, ﬂ&@'}lq{'cd
gewntente,  tual Wos LMPand

20..  Areyounow under sentence from any other court that you have not chiallenged?
Yﬁ»g - O:5tcct € <Southn C/leOlthi
uwited sta¥es Distacd Court

Rsvised_312003
STATE OF SOUTH CAROLINA ) N .
. ) VERIFICATION
" Countyof _ Mha(lestown ) '
L, Keuis  tee ' . _, being duly swarn

upon my oath, depose and say that I have subscribed to the foregoiug applicaﬁon; that I know the -

contents thereof; that it includes every ground known to me for vacating, setting aside o1
correcting the conviction and sentence attacked in thls apphcanon, and that the matters and
allegations therein set forth are truc

ng(,’)_b(_,

Dy ’Z\a/c/
SWORN to and subscribed beforeme this 8

day of _, December s Qo .

Jjw\mg Hlpsce @©s) "

Notary Public

-MyCommzssmnExputs qu ,QO, 17(/9/




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
' INSUPPORT THEREOF

1
L KeoS tee , hereby spply for leave to
proceed in this action without prepayment of fees or costs or security therefor: In support of my
- application [ declare under penalty of perjury that the following facts are true:’

) Iem the applicant in this action and I believe [ am entitled to redress.

(2)  Because of my poverty | am unsble to pay the costs- of said proceeding or give
security thercof

D\.Q_L—-/ .
_)0 ey % Applicant
SWORN or ed to and subscribed before me this :
, day of FoN -V Y L, Qo .
_; Wodmid Qofmw
: U Notary Public

- My Commission Expires: MCU{ 5((] L Qaa l
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STATE OF SOUTH CAROLINA :
. | IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON a

o - 2011-CP-10-9169
Kevis Lavor Lee, #329783, o '

Appliéant,
V. : RETURN
St_ate of South Caroliha,

.Respondent.

R -~ L PN , . ~

The Respondent, making its Return to the application for i)ést-conviction relief. (PCR)
filed December 12, 2011, would re’spectﬁgll); show this Court:
| I |
The Applicant is presently' confined in the South Carolina -Depa.nment of Corrections
pursuant to orderé of "comni.itment of the Charleston Couhty Clerk of Court. 'The Applicaht ‘was

indicted at the March 2010 term. of the Charleston County Grand Jury for assault and battery

with intent to kill (ABWIK) (2010-GS-10-1319). Andrew Grimes,; Esquire, represented the

Applicén‘t.' On December 10, 2010', the Applicant'pled guilty as indictéd’. Pursuant to a
negotiated pléa agreement, the Hohorable Roger M. ‘YIoung, St. sentenced him to confinement
for seventy (70) months, which was to run concurrenﬂy with Applicant’s federal §entence. The
Applicant did not éppeal the plea or sentence. |

Attached herewith and incorporated herein are the records of the Cha;leston County
Clerk of Couﬁ regarding the subject coﬁviction, the records of the South Carolina Department of

Corrections, and the guilty plea transcript.



IL.
In his current application, the Applicant alleges that he is being held in custody
unlawﬁllly for the following reasons:
Ineffective assistance of counsel in that Applicant did not receive certain
stipulations of the negotiated plea agreement.

Violation of due process.
Breach of trust.

—_—

RN

I
In a post-conviction relief action, the applicant bears the burden of proving the

allegations in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the applicant must.

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Stﬁcldand v. Washington,
466 U.S. 668, f04 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 8A13.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the cxercise of reasonable

professional judgment.  Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to receive relief.  Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

| The reviewing court épplies a two-pronged teét in evaluating allegations of ineffective
assistance of plea counsel. First, the Appiic-ant'must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney’s performance by its ”reasoﬁablehess
under professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland).

Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a

17
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reasonable probability that but for counsel's unprofessmnal errors, the result of the proceedlno
would have been different.” M 300 S.C. at 117- 18 386 S.E. 2d at. 625. With respect to
guilty plea counsel, the Apphcant must show that there is a reasonable prpbability that, but for
counsel's alleged errors, he wqu@ not have pled guilty and would héve insisted on goiné to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2._d 203 (1985).

- Respondent submits that Applicant c’annotisatisfy either requirement of the Strickland

test. However, the allegation of ineffective assistance of counsel probably raises q\iestions of

fact that the record does not conclusively refute.  Accordingly, Respondent requests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d

247 (1983).

v,

'The Applicant further alleges that he was denieci due process of law. However, the
Applicant fails to set forth with specificity the g‘rbimdé epoﬁ thch these c;onstituﬁonal
violations are based. The Uniform Post-Conviction Procedure Act requires that the Applicant
must "... specifically _Sét forth the-grouﬁds upon which the applicatioﬁ is based." -S.C. Code §17-
27-50 (2003). In"an application for post-conviction relief, it is inc‘umbeni upeh .the"Applicz'mt to
make at least a prima facie showmg which would entltle him to relief before an ev1dent1ary

hearing will be scheduled and held Welch v. MacDougalI 246 S.C. 258 143 S. E2d 455

(19_65); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). ASmce the Apphcant has failed

to make even a prﬁna facie sﬁowing, the Respondent would submit that this allegation should be
dismissed for failing to meet the requirements of the Uniform Post-Conviction'Procedures Act.

This allegation is so 'vague that it is impossible for the State to respond

LD



V.

Respondent denies each allegation that is not expressly admitted, qualified, or explained.

VI

WHEREFORE, having made its Return, the State requests an evidentiary hearing be

held.

b 4o

, 2012.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

- SALLEY W. ELLIOTT

Senior Assistant Deputy Attorney General

MATTHEW J. FRIEDMAN

~ Assistant Attorney General

By: Wﬁﬁ?/ W

ATTORNEYS FOR RESPONDENT -

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-3737
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STATE OF SOUTH CAROLINA ) »
_ ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
) 2011-CP-10-9169
)
KEVIS LAVOR LEE )
)
Applicant, )
| ) |
Vs ) AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, )
)
- Respondent. )
_ _ )
1. [ am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail. -
3. I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

James Bradley, Esquire
Richardson, Patrick, Westbrook & Brickman LLC
Mt. Pleasant, SC 29465

DATED this 10" day of February 2012

&J»L L 4%"/ {

[ .
Anne R. Henley, Lég)al Assistant
For Respondent
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
KEVIS LAVOR LEE,

Plaintiff
V.

STATE OF SOUTH CAROLINA,

Defendant.

N NI\

B EFOR E:

COURT OF COMMON PLEAS
' 2011-cP-10-09169

TRANSCRIPT OF RECORD

, July 25, 2012
Charleston, South carolina

THE HONORABLE STEPHANIE P. MCDONALD, 3JUDGE

APPEARANGCES:

Ms. Ashleigh Rayanna Wilson, Assistant

Attorney General

Representing the State

Mr. william Harold Nixon, Jr., Esquire
Representing the Applicant

.Anne Bouley Meyer, RPR
Circuit Court Reporter

21



22

AW N

10

11

12

13

14

15

16

17
18

19
20

21
22
23
24
25

W @ N O

THE COURT: TIs this Mr. Lee? Kevis Lee?

MR . NIXON:‘ Yes, Youf Honor, if‘is.

THE COURT: - Okay, happy to hear from you.

MR. NIXON: ' Thank you, Your Henor, may it please
the Court. |

if i may beg the Court"s indulgence to give you
a Tittle bit of a background. I can tell you that I |
have been speaking with my client and had met with him
previous]y at the»SCDC.

And just a few minutes ago he 1is indicating to
me that he wants to withdraw. And I will tell the

Court that he is goihg back and forth on it. And if I

‘can give you just ae1itt1e bit of a background as to

what is going on might help explain why we are where we

fare.

THE-ceuRTE please.

‘MR. NIXON: Mr.'Lee was sentehced to some
Federa1,charges prior‘to him pleading guilty to.the._
state charges. Mr. Andrew érimes in the public
defender's office represented him on a state ABWIK
charge. |

on the federal sentence he hed received a

70-month sentence. And so our position is when he came

into court on the state charges he was pleading only

-because he understood that not only was he going to get
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the same 70-month negotiated senternce on the state
charges, but that it was also going to be served in the
federal penitentiary as opposed to the state facility.

That didn't happen. After the plea, we would
present evidence that we believe would show that the
public defender realized that it had been done |
basically backwards. In order to get him in the
federal system, that it would have had to have beeh --
the state charges would Have had to have been taken
care of first and then the federal charges. And it
wasn't done that way.

And to‘his great credit this lawyer did a great
job. He went and contacted the assistant federal
public defenders and got them to bring the case back in
front of a federal judge who actually did an amended
federal sentence.

'S0 just to give you a little bit of background.
He pled in March of 2010. He was in state court in
early December of 2010. And then within a matter of a
couple weeks after that, end of December of that same
year, went back in front of the federal judge and the
sentence was amended.

And I'm no expert in the federal practice, but
when I look at the order it seems clear that Judge

Blatt remanded him to the custody of the federal

23
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marshals and said that he was going to do the 70—monphs

| sentence chcdrrent1y. And I read it to say that it

was going to be done in a federal institution.
.'So ‘that should be all good and there should not
bé a pEob1em. well, apparently, and again with my

limited experience with the BOP, the bureau of prisons,

|z think the public defender, as well as the federal

public defenders, talked to different people, did all
these different things with the bureau of prisons.
And.the,bureau of prisons just kind of with
their blinders on said, we'don*p care. I'm not going.
to say'they.disregarded thé order of a federal judge,
but -- o |
© THE COURT: But they did.
MR. NIXON: ~-- he is sti11 there. He 1is étiT}I
in state custody. ~ | '
THE COURT: oOkay.
MR. NIXON: So fast-forward .here to today.
~What Mr. Lee has wanted is to be able to Sefve
his time in the federal system. And he would testify
today that he pled guilty under the belief that he was
going to do that, and I believe his pubTic defender
would say that's whét he had told him hé would get.
The reason why-he is wavering on it a little bit

right now, and Tittle bit more_hiStory.v So what I did
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is I contacted the assistant solicitor and the deputy

solicitor, Mr. burant, who had said in an e-mail to me

|after 1 explained to him the situation that they would

not oppose me trying to get him in the federal system.

But in order for that to happen we have to win
this PCR today. And then we have this ABWIK charge
sti1ll pending. But they had agreed to a PR bond. That
if I was to win this PCR, and again they’'re not saying
that I should, they're just saying hypothetically if
that were to happen, that they wou1d not object to a PR
bond. |

Then I have talked to assistant federal public
defenders. And I think it's as simple as a phohe-ca11
to the federal marshals to say, you got this guy here,
he's no longer got a conviction on the state charge,
here is the federal sentence, you got to come get him.

And whatlhas been represented to me by some
federal public defenders is the marshals will come get
him, take him, and that would be the end of the story.
wWe bring him back sometime later to basically re-plead
on this state charge to a'concurrent sentence, but he
would be in the federal system. |

So then fast-forward to where we are with the
assistant attorney generé1 and their policy is they're

not going to agree not to appeal this case, again

25
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hypothetically if we were to prevail on it. And that's

~_lwhere we are today.

And that is why he is wavering a little bit
because we were at the point wé.thought we could get it
done. But now if the information that he has is they

can't say whether or not théy're going to appéa1 it, in

‘| fact their policy is they are going to appeal anything

that is granted, it complicates things a whole lot more
for him.
So he is struggling with that issue. But like I

said, I met with him I think June 27th, went up to

MacDougall, talked with him. Talked with him several

times this morning. Explained. this to him back in the
hold, the lockup back there. And the Tast thing he
said to me, and again‘hé keeps going back énd forth, I
want;to‘withdraw.

I said, well, Tet's bring youjihtb'the court and
séevwhere wé are. | |

so if I could ask him one more time and see-
where we afe?

THE COURT: You may.

(off the record discussion.) '

MR. NIXON: Al1l right, thahk'you, Your Honor.

He has 1ndicafed that he wants to go forward on

it.
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THE COURT: Okay.
'MR. NIXON: So we are ready to go forward and
ready-to call our first witness.
THE COURT: Happy to hear from you. I'm reédy.
MR. NIXON: We call Andrew Grimes to the stand,
Your Honof.
MR. ANDREW GRIMES,
after having first been sworn to tell the truth, the
whole truth and nothing but the truth testified on her
oath as fo11ow$:j
MR. NIXON: May it please the Court, Your Honor.
THE COURT: Yes, sir. |
DIRECT EXAMINATION
BY MR. NIXON:
Q Mr. Grimes, you are an assistant pub1ic_defender

here in Charleston County?

A Yes, sir.

Q How Tong have you been doing that?

A Since 2006 in charleston County.

Q And in that time you've repreéented a number of

defendants on guilty pleas and at trials?

A Yes,vsirs |

Q Is criminal defense practice your sole area of
pracfice at this time?

A Yes, sir.

27
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Q And if has been for how long?

A . I would say 2004 I was a full-time public

| defender in walterboro.
Q. You are fam111ar=With‘Mr. Lee's case?

A Yés, éir.

Q And you represented him on an ABWIK charge back
in December 2010 when he came into court and pled |

lguilty? |

A Yes, sir.

Q At the time that he pled gu11ﬁy to that charge,
you were aware of a federal sentence that he had pled
to and_reteived a 70-month Sentehce;‘is that correct? .
A Yes, sir.

Q was it your intention to havé him -- well, Tet
me ask you this.  Did you negotiate or work with the
so1icifor's-office_to work out a plea deal for him?

A Yes, sir. |

Q And was that to have a 70~monfh sentence run
concurrehtvto-his'federa1 sentence?

A~ No, it was a 1l0-year sentence to run concurrent

with his federa1'sentence'which‘was 70 months.

| Q okay. I'm-gbing'it show you, if I could.
(Whereupon, pPetitioner's Exhibit No. 1 is marked

for identification.) | | | |

Q Go ahead, Mr. Grimes.
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A I think I may have mis-spoke. I think the
original offer may have been a 10-year offer.
Q I'm going to show you Petitioner's Exhibit No. 1

which is the sentencing sheet from that day.
will you take a second to look at that?

A Yes, sir.

Q Does that 1nd1céte that it was a negotiated
| sentence?

A - Yes, sir.

Q And the sentence on there is 70 monfhs to be

concurrent with his federal sentence; is that right?
A Yes, sir.
Q poes that help refresh your recollection at all

about what that plea deal was?

A Yes, sir.
Q Tell us what that is or what that was, please.
A 70 months on the ABWIK charge to run concurrent

with the federal sentence on a felony possession
charge. | |
Q okay. was it your understanding that that
sentence was going to be served in the federal system?
A Yes, sir.
Q Did you communicate that with Mr. Lee?
A Yes, sir.
Q

Do you think that's what he understood was going

29
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to\happén to him once he plead guilty on the state

charges?
A - Yes, sir.
- Q That he was going to be sent to the bureau of

prisons and do his sentence there concurrent to his

fedéra] sentence but in a federal fac115ty?
A Yes, sir. |

_Q' pid you all have much discussion about that or
talk about that? w§sfthat something that was important
to him? | |

A I don't recall how much discussion we had. But
i do -- I know, step back, I know he had to file a
Tetter with an agency -in Columbia after all this.

~ And going through the file I knew it was
important to him. And when I d1d federa1 cr1m1na1
defense work I know the1r facilities are a little bit
better, we talked about that.
And I think it was -- I don't want to say it was

the only reason he p1ed but I would say it was an

| 1mportant reason why he p1ed

Q And 1n fact there are d1fferent type of work

'faci1it1es different types of training and other

things that you can.get 1in a federa1 fac111ty that you
are not going to be -- that s not go1ng to be made

available to an inmate in “the state facility?
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A Yes, sir. I know I had a client before where he
got his termite inspection, got some other job skills.
This 1is nothing near what the state system would have.

(Whereupon, Petitioner's Exhibit No. 2 is marked

| for identification.)

Q Let me show you what is marked Petitioner's
exhibit No. 2 which is a district court amended
sentence.

"Take a second to look at that, please.

A Yes, sir}

Q That date on that sentence -- well, let me ask
you this wéy. After he pled guilty on the state
charge, did you realize that what you had told him was
going to happen probably was not going to happen?

A "Yes, sir. Ms. Proctor, 1in our office, had
watched the plea. And when I walking out she kind of
grabbed me and she spoke outside and she said that she
has had some problems with that happening, and I may
have sort of done it backwards.

I guess I assumed since he had already been-
sentenced federally that that would sort of be the
controlling sentence, controlling charge.

and based upon that I sent an e-mail to the
South carolina Association of Criminal Defense Lawyers

to see if I had messed up. And if I had, what I could
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do to fix it. And I got a\coupTe responses back
saying, yeah, you did mess up.. And here is how you go
about fixing it.

| And I think Nick Bianci, who I work with hefe
when he was a state prosecutor, he .sent me an e-mail to‘
the effect like he would be the white knight coming in
to save me. I.thanked~him for that. '

Bob HaTey, who is his fédéra1 public defender,
they were all ab1é'to get’tdgether and come'Up with the
amended drder. Aﬁd we thought that would solve the
problem. | |
Q@ And that is petitioner's Exhibit No. 2 that you
juét referenced? |

A . 'Yes, sir.

Q - And so they tobk him ba¢k into*federa1'court and
that was_an amended federal order dated in December of
2010, a cth1e of weeks after he pied in state court?

A Yes. Looks 1ike dated Decémber 23rd, 2010._ I'm

not sure if he went to court or if it was just motions

‘|where everyone agreed.

Q And on page 2 of that under imprisonment up at
the very top, what does it indicate from the order from
the federal judge where he is going to be serving his
time?

A In the United States bureau of prisons for 70
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Q Then down below it indicates he has been
remanded to the custody of the federal marshals?

A Yeé, sir.. |

Q  You had indicated that you had to deal with an
agency in Columbia 1in response to Mr. Lee's 1issue.

Did you indicate to them that based upon your

advice that he would do his sentence in federal prison

that Mr. Lee accepted the offer?

A ‘Yes, 'sir.
Q Is that still your position today?

A Yes, sir. ,
MR. NIXON: I don't have any other questions,
Your Honor. Thank you.
| THE COURT: Thank you. Cross—examination.
MS. WILLIAMS: Thank you, Your Honor.
CROSS-EXAMINATION
BY MS. WILLIAMS:
Q Mr. Grimes, you were retained to represent the

applicant, weren't you?

A No, ma'am.

Q You were hired as private counsel?

A No, ma'am.

Q | I meant to say were you appointed to represent

the applicant?
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A Yes, ma'am.
Q Yes. Sorry.
How~Frequent1y‘did you meet with -the applicant
before his plea? | '
"A I don't recall. I was Tooking through my office

aﬁd our storage for the file. :Andvhad'my paralleT,
offiéer'ménager, the file couldn't be located. .

But;'I don't think i mef wifh him as much as I
maybe norma1Ty'meet witﬁ clients because he had'been
sentenced federa11y; there were no bond issues or
issues Tike that.

And the shooting charge, we weren't sure if the
victims. would come forward td prosecute. There was
concerns over a deal gone bad type of'case;

Q Did you discuss the elements of the charges

against the applicant, and what the State was required

|to prove with Mr. Lee?

A .I'm sure I had. I don't know what date that

would be, though.

Q when you discussed this plea offer with the
solicitor's office before Mr. Lee pled guilt, did they
mention anything in writing about Mr. Lee serving his

sentence in the federal prison, or was. just the

 substance of the plea offer the 70-months time

consecutive to the federal time? I mean concurrent to
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15
the federal time? ‘
A I don't know if they discussed it or we
discussed it where he would serve it at. I think wmr.
voung probably -- I guess speculation -- probably would

have said he had no control over where he served it at.

Like I said before, I assumed he would go to
federal custody so I wasn't going to make a big deal
about it. And we wanted to make sure it was concurrent
with the other stuff.

And in negotiating with the State, that was the

" |important part from my point of view.

Q Do you recall what the State's evidence was
against Mr..Lee? |

A Again, not offhand. But I think they had
statements from the victim. And I don't think the gun
that he was charged with in federal court I think was a
separate incident, I don't think that was connected.

And I think, you know, we may have been -- may

not have disputed the shooting itself, maybe whether it
was he had malice aforethought 6r somé other defense
Tike that.

Q okay. You also had testified that the serving
of his sentence in federal prison was not the only
reason that he pled guilt; that's correct?

A Yes, ma'am.
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Q could you discuss the other reasons why he pled
gui1ty and was influenced to plead guilt that day?
A Probab]y I would imagine you are basically in a‘—

free shooting. 'He'sAa1ready doing 70 months
regardless. So this charge is concurrent, that would

be one reason. He would not be looking at 20 ‘'years on . .

-} that charge.

~And just. the risk of going to trial and losing
is inherent with anyltype of serious case, and we would
avoid that risk. |
Q. You also discussed that once you felt ]1ke_you

missed up in regard to your advice to Mr. Lee, you kind

‘lof so11cited what you should do or advice from, you

named an organization?

A Yes, mafam.'.

Q what organization did you ﬁame?

A South Carolina Association of Criminal Defense
Lawyers. |

Q And_once_you received that information, did you

dq-your best to do’everything you could to fix the
situation, the errors that you felt that ybu made?
A Yes, ma'am.
MS. WILLIAMS: No further duestions, Your Honor,
THE COURT: Thank you. ' Any rédirect?

MR. NIXON: Just briefly.
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REDIRECT EXAMINATION‘
ABY MR. NIXON:

Q But it's fair to say the error that you felt you
make, you were not able to correct despite what you
tried to db to fix that?

A Yeah, he is obviously in state custody despite
Judge Blatt's order.

Q- And again, you had indicated that part of the

reason, or a big part of the reason why he agreed to

Iplead guilty is because of the representation you made

that he would be doing that in the federal system?
A Yes, sir.

MR. NIXON: Thank you. No further questions,
Your Honor. '

'MS. WILLIAMS: Nothing further.

THE COURT: oOkay.

MR. NIXON: call Mr. Lee to the stand, Your
Honor.

MR. KEVIS LEE,

after having first been sworn to tell the truth, the

lwhole truth and nothing but the truth testified on her

oath as follows:
MR. NIXON: May it please the Court, Your Honor.
THE COURT: Yes, sir.

DIRECT EXAMINATION
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BY MR{,NIXON;
'f Q © Mr. Lee, you are currently doing a 70-month.
sentence on assault and battery With intent to kil1?
A - Yes, sjr. | |
Q ‘Have you also been sentenced in federal court to

70 months for other charges?

A Yes, sir. |

Q And your underSténding is those charges arei
beihg served concurrently, or at the séme‘time?

A ‘Yes, sir. | |

Q Mr.AGrimes, was he your,pub11c defender on the
state charges? |

A Yes, sir..

Q And you've discussed those tharges with him

|prior to coming into court and pleading guilty back in

December of 20107

A Yes, sir.

Q At the time that you came in 1in December of .
2010, you had already pled gui]f to the federal charges

and received the federal 70-month sentence; 1is that

.right?
A Yes, sir. .
Q ‘Speak up a little bit, okay. she is taking down

éverything you are-saying, if she can't hear you:

Did Mr. Grimes talk to you about serving yodr
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sentence in the federal system?

A Yes, sir. »

Q Aand when you went in and pled guilty, did you
expect that after you pled guilty you were going to be
put into the custody of the federal system? |

A Yes, sir. .

Q And that was -- was that part of the reason why
you.p1ed guilty is because you wanted to do your time

in the federal system?

A Yes, sir.

Q why did you want to do your time in the federal
system?

A Because I already had to because of my sentence.

Q Have you heard about programs or opportunities

or education, job type stuff that are avaifab1e‘to
inmates in the federal system?
| A Yes, sir.

Q Is it your understanding that those are more
opportunities and better opportunities for yourself in

the federal system than there would be 1in the state

system?
A Yes, sir.
Q In fact in the state system, you're at

Macbougall right now, right?

A Yes, sir.

39
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Q Are:they doing anything orAproviding you any

kind of opportunities for education or learning a skill

lor a trade?

A No, sir. ,

'Q When you get out of'prison,'yqu want to be able
to beCome'a product{ve member of society and work or
somehow provide'for yourself; is that right?

A Yes, sir. A .

Q Do you think the federal system would better
enable you to do that in the future? |

A T know that. _'

Q. And knowing that, is that part of the reason why
you wanted to plead so you knew that you would get into
the‘fedena1-system?

A Yés, sir.

Q Did Mr. Grimes represent to you or- tell you.that
1f you pled gu11ty on tHese Sfate charges that they |
would be concurrent, and that you would do thém in the
federal system? . | |

A YeS,_sir. _

Q  If you had known that'you weren't going to be
able to do it in the federal system, would you have
pled gdi1ty? | |

A No, sir.

MR. NIXON: No further questions, Your Honor.
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‘I Thank You.
. THE COURT: Thank you.
| CROSS~-EXAMINATION
BY MS. WILLIAMS:

Q Mr. Lee, you said that a part of the reason that
you p1ed'gui1fy is because Mr. Grimes told you -- or
you were expecting to serve your time in federal
prison. That's correct, right?

A ves. |

Q You said that was part of the'reason. So what
were the other reasons- that you pled guilty?

A Other reason? Because I ‘didn't want to gd to
trial. And I didn't -- wanted to get everything over

with because I have children out there and everything.
MS. WILLIAMS: Just a second, Your Honor.
THE COURT: Sure.

Q- (By Ms. Williams) Mr. Lee, so today you are
saying your plea was involuntarily entered because you
didn't -- ydu thought you would be serving your
sentence in federal prison, right?

A Yes, ma'am.

Q ‘And do you also. realize that had you'gone to
trial and you were convicted by the jury, that this may
have been the same result?

A No, ma'am.
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Q Haa you-goné to trfa1 and. been convicted, yoﬁ
may still havé been serving ‘your tfme in federal prison
now? | | | | -

MR. NIXON: Objection, speculation.

THE COURT: well, sustained. But I think you

misstated your question anyway.

MS. WILLIAMS: No further questiohé, Your Honor.
THE COURT: "~ Any redirect?

MR. NIXON: None, Your Honor.

THE;COURT:_ Okay. Sir, you may step down ..

MR. NIXON: I don't have any other witnesses,

Your Honor. If you would entertain closing comments, I

Jwould be glad to make those as well..

THE COURT: Anything you want to tg1] me, I'ﬁ
happy to listen. | | |
MR. NIXON: Thank-you,rYour Honor.
”Again,‘thank'you;forvéi1owing me. to be able to

say what I did-on_the front end. I think it's c?eah 

from the case_thaf-Mr. Grimes did . everything he could

do, but:still acknowledged that he did méke a mistake.
But for thét mistake, he would not have pled guilty.

. He éame in and represented to this person,Amy.
client, that if you plead guilty you are going to'do it
in the federa1 sYstém. And he has testified that thé‘

reason why he pled gui1ty was knowing thatAhe wdu1d do
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it in the federal system.

And the reality of it is, I think Mr. Grimes did
everything he could and did as far as the charges go.
But you are sitting here faced with a client, who has
already gotten 70 months in the federal system, you
have negotiated a sentence with the state for the exact
same sentence to be run concurrent.

And obviously both have téstified to the
benefits, and I think that goes to the prejudice prong.
Obviously we have got to shbw there was
ineffectiveness, that it'fe]1 below the reasonableness
of another person in that position which I think has
been shown by the admission of Mr. Grimes, that he did
not do what he should have done as far as being able to
establish where he was going to be.

He told his client that he was going to do it in
the federal system and he was wrong. And thankfully he
acknow]edged that. And also he has testified.that he
relied on that.

| But as far as the prejudice goes, it's not a
situation'of 1t:wou1d have been same if he would have
goné to tria1-or if he would have done something else.
The fact of the matter is the federal government has
more money. They haQe more opportunities to provide to

these inmates.
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If he is guilty of a crime in the federal
system, which he has pled guilty to, he is not
challenging that. He did this with the understanding
that that's where he would be. And he would be offered
those opportunities.

And, you know, a 1ot of people get upsét‘when
you start talking abod; opportuhities in a federal
prison and why somebody would rather do their time 1in
one place or énother. But what I tried to estab]ishv
wifh him is the reason why he wants to do that 1is to
better himself so that when he does get out there is
going to be Tess of a likelihood that he is‘going to be
back 1in prison‘at somé poiht.f-And he is not getting
thos¢~th1ngs in the state system.

He knew that_af the time that he pled. S0

| that's part of the reason why he did what he did.

I'm going to go in. I'm guilty. I'm going to
gei_the same sentence. TIt's all great for him because
he is going to be doing it onfthe federal system.

So I think under the casek1aw, Your Honor, that
it's sUppOrted.'.I have got cases that I can hand up,
Thompson V State, the Dade case. vThe-most recent
Subreme Court case that,came doWnAabout Missouri v Frye
ta1k1ng about plea counsel making sure that they

communicate plea offers and everything to a client to
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make sure that they understand and know what is going
on. |

I would argue that those cases are akin to this
one. Because whatever that defense Tawyer tells that
client, and I think it's similar in the appeal cases,
if you don't tell them something, or if you don't make
repreSentations to that person, then you can't be
necessarily held accountable.

But if you go in and affirmatively Say, th{s is
what is goihg to happen, you know either you're going
to get an appeai, or you are going to do yéur time
wherever, or this is the plea deal that you are going
to gét, whatever, or if you don't plead guilty you're
going to lose X, Y and z.

If you tell them something that's not accurate,

then you are respdnsib1e for those representations.

‘{And I think-that's what happened in this case. And I

think there is a long line of cases that show that
there was a deficiency on that when you are advising
your client of something that is simply .not true and
incorrect and they rely on that when they plead guilty.
Sso I would submit to the Court, énd resbectfu]]y
ask that you entertain this PCR. And consider granting
this PCR to him for ineffective assistance of counsel

for those reasons the for the testimony that you heard
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And obviousTy I started off prior to the

| testimony ‘talking to you a little bit about the

procedure, which might not necessarily concern this
Court and I understand that. But it concerned him and -
we will see where that goes if that happens.

But I still think héjdeservés a fair shot at
that. He is here because he was told something that
was sihp1yAnot.tru1y§ And_he relied on it. And he
relied on that to plead guilty. |

And I think: the Taw is clear if that happens
thét he is'entit1ed to have his post-conviction re}iéf
granted.  Thank you, Your HonoE!

THE COURT: Thank you, sir.

Anything'further?

MS. WILLIAMS: Yes, vour Honor..

| It's the State's-positipn-that‘fhe applicant
failed in that the sole reason‘that he:b1ed gﬁiTty was
not based on trial counsel's repreéentations.
' A1sog Youf Honok; the State upheld the‘portion

of their negotiated plea agreement. The provision is

Inot only reflected on the record after being brought

out to the Court's attention by trial counsel, 1it's
a1so'ref1ected on the sentencing sheet.

Trial counsel should not be held to be
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ineffective because the federal bureau of prisons
didn't come pick up the applicant. oOnce he realized
what he thought was a mistake, he went and got a
federal judge to amend the order saying he is in the
custody of the federal bureau of prison.

And also, Your Honor, to the prejudice point.
.If he had proceeded to trial, it may have resulted in a
similar outcome. He pled guilty for reasons other than
serving his time in the federa1 prison. So it's the
State's position that we request for the Cdurt to deny
the applicant's post-conviction relief app11cation.'

THE COURT: At the time of this plea, what
sentence was he facihg on the ABWIK charge? Or assault
with fntent to kill, I think, charge?'

MR. NIXON: The sentencing sheet on the charge
at the time was 0 to 20, Your Honor, is what the
sentence was.

THE COURT: oOkay. Anything further?

MR. NIXON: No, Your Honor. Thank you.

THE COURT: I appreciate  the zeé1ous advocacy
that Mr. Lee has been so fortunate to have. He has got
an excellent PCR lTawyer. He gad an exce11ént attorney
in Mr. Grimes. And, guite frankly, I don't see
anything here that indicates that he was ineffective or

that the petitioner was in any way prejudiced by -- I
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don't see the evidence as showing that Mr. Grimes
répresented that he would be iﬁ'a federal prison;
| I think he indicated he would do the best he
could to work it out that way, and the transcript
ref1ects that.

'On-page 5 of Judge Young's guilty plea the court
'asked Mr. Lee: Anybody promise‘you'anything or |
threaten you to get you to plead gui1ty ofher_than you
negotiated a plea for 70 months to run concurrent with
the federal sentenﬁé you are serving? Other than that,
has anybody promised you anything or threatened you to
get you to plead guilty?

The,de%endant:_ No, sir.

Then when we are Tooking at the mitigation

- Jargument, and Mr. Grimes' portion in explaining to

Judge Young why he should accept this'neg0t1ated pTéa
of essentially ho:additiona1 time. And as Mr. Grimes
noted, a free shooting.

| 'Yes, sir, I ask ybu to accept the negotiated
sentence. And then fhe next paragraph, I ask the

sentence to be served at the federal bureau of prisons,

|and he explains the reasons why, they.haye more -

training and more money. And asks that he be allowed
to do it.

There is never ahy representations that that was

7
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a done deal or that was going to happen. He was asking
the court for that.

Mr. Gfimes doesn't have the power to make the
federal bureau of prisons take him. Judge Young
doesn't. And apparently Judge Blatt doesn't, which I
still don't understand. And if I really wanted to blay
hardball 1 might file a rule to show cause in federal
court, but, you know, fhat's just me.

He doesn't_have a constitutional right to choose
which facility he gets housed in, federal or state.

And based 6n the evidence that was presented, the
possibility that he might be in a fedéra1 prison as
opposed to the state systém was not the only reason:
that he pled guilty.

Mr. Grimes worked a miracle for him getting him

|a negotiated plea of 70 months concurrent. There 1is no

reasonable probability that there would have been any
difference had he gone to trial.

I1f he had gone to trial -- or other than he

lwould have likely gotten a much stiffer sentence -- had

he gone to trial and been convicted, by the way you all
exp1a1hed the chronology of federal versus state
incarceration works, he still would be 1in the state
prison. So, the'app1ication is denied. Thank you.

MR. NIXON: Thank you, Your Honor.
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(whereupon;'the.proceedings_in this matter

before the Court were adjourned.)

* % * * %
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official Court Reporter for the Ninth Judicial
Circuit of the State of south carolina, do hereby
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captioned case, relative. to appeal, in the Circuit

Court for South Carolina, on the 1nd1cated date.

I do further certify that I am neither

of kin, counse1 nor interest to any party hereto.

Anne Bouley Meyer, RPR

Circuit Court Reporter
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COUNTY OF CHARLESTON

Kevis Lavor Lee, #329783
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IN THE COURT OF COMMON PLEAS

2011-CP-10-9169

' ORDER OF DISMISSAL @

5;/1

filed December 12, 2011. The Respondent made its Return on February 10, 2012. An evidentiary

hearing into the matter was. convened on July 25, 2012, at the Charleston County Courthouse. The

Applicant was present at the hearing and represented by William Nixon, Jr., Esquire. Ashleigh R.

Wilson, Esquire, of the South Carolina Attorney General’s Office represented the Respondent.

The Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel, Andrew

Grimes; Esquire, also testified at the hearing. This Court had before it the guilty plea transcript, the

records of the Charleston County Clerk of Court, the Applicant’s records from the South Carolina

Department of Corrections, the PCR application, and Respondent’s Return thereto, the Applicant’s

(App. Ex. 2).

PROCEDURAL HISTORY

_ General Sessions sentencing sheet (App. Ex. 1), and the Applicant’s Amended Federal sentencing sheet

The Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Clerk of Court for Charleston County. The Applicant was indicted at the

March 2010 term of the Charleston County Grand Jury for assault and battery with intent to kill (2010-

\/
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GS-10- 1319) Andrew Grimes, Esquire, represented the Apphcant The Ap‘plican't pled guilty as-
indicted. Pursuant to a negonated plea. agreement, the Honorable Roger M. Young sentenced the
Applicant to conﬁnement for seventy (70) months. The sentences were to run concurrently with the
Applicant’s federal sentence. Apphcant did not appeal the plea or sentence.

ALLEGATIONS

Th¢ Applicant alleges he is being held in custody unlawfully for the following reasons:
1. Ineffective assistance of counsel in that Applicant did not receive certain stipulations of
the negotiated plea agreement.
2. Violation of due process.
3. Breach of trust. '
At the hearing, Applicant waived all grounds for relief except ineffective assistance of counsel.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Cnurt has had the opportunity to review 'the record in its nntirety and has heard the
_tcstimonyi and arguments presentéd- at the PCR hearing. This Court has further had the opportunity to
obséﬁe each witness wh'o'tcvsti_ﬁed ai the'hcaring, and to closely pass upon’his 6r her credibility. This
Court has weighed the testimony accordingly. Set forth below are the rele\‘/ant findings of fact and
* conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).
At the evidentiary heafing; nlea counéel testified that he was appointed to represent the Appfinant |
‘and that he met with the Applicant frequently to discuss thn c-a'se' Counsel testified that he was. aware of
the Apphcan‘c S feaeral sentence oI seventy (70) months and that he was able to negotiate a plea deal for
the Apphcant He testifi ed that the plea agreernent mvolved the Apphcant pleadmg to seventy (70)
months for assault and battery with mtent to kill to be served concurrently with his federal sentence. Plea
counsel tesﬁ.ﬁed that he does not recall if the plea offer from the solicitor mentioned anything about

where the Applicant would serve his sentence, but that if is unlikely that the solicitor had control over

@\ry | | 2
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where the time was served. Counsel also téstified that it was his understanding that the Applicant would
serve the sentence in. Federal prison and that he communicated this to the Applicant.

Plea coungel testified that the serving of his sentence in Federal prison was an important reason
why the Applicant pled guﬂty, but that it was not the only reason the Applicant pled guilty. He testified
that it is likely that the Applicant also pled guilty to avoid the risk of going to trial and because the plea
offer was a sentence concurrent to time that he was aLready facing.

Plea counsel testified that after the Applicant’s guilty plea proc;ediﬁg, he learned that he may.
have misadyi‘scd the Aép}icaﬁt about being able- té serve his time in Federal prison. Counsel testified
that he spoke with sevéral other lawyers including the Applicant’s Federal public defender to figure out
how to remedy the situation. Lastly, counsel testified that he was able to get a Federal judge to amend
the Federal sentencing order to indicate that the Applicant be remanded to the custody of the Federal
Marshals and that he serve his time in the Federal Bureau of Prisons.

At the evidentiary hearing, the Applicant testified that he discussed with his attorney the serving
of his state time which was concurrent with his Federal time in the Federal prison. He iestiﬁed that he
expected to be put in Federal prison and that he wanted to serve his time there because the Federal
prison has 5etter opportunities th;n the South Carolina Departmment of Corrections. The Applicant
testified further that where he served his timme was only part of the réason why he pled guﬂty. He
testified that he also pled guﬂty because he did not. want to go to trial and because he justWanted to get
everything resolved becz;use he had children at home. Lastly, the Applicant testified that had he known
he was not going to serve his time in the Federal prison system he would not have pled guilty.

Ineffective Assistance of Counsel

The Applicant alleges that he received ineffective assistance of counsel. In a post-conviction
relief action, the appliéant has the burden of proving the allegations in the application. Rule 71.1(¢),

3
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SCRCP; Butler v: State, 286 S C 441, 334 S. E .2d 813 (1985). Where ineffective assrstance of counsel

1s alleged as a ground for relief, the apphcant must prove that “counsel’s conduct so underrmned the

proper functrourng of the adversarial process;that the tnal/ cannot be relied upon as having produced a

just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within the
range of competence required in criminal cases.. The courts presume that counsel rendered adequate

assrstance and made all significant decisions in' the exercise of reasonable professronal judgment.

Strickland, 466 U S. 668. The apphcant must overcome this presumptron in order to receive relief.

-Cherry, 386 S.E.2d 624.

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel. First,
the applicant must prove that counsel’s. performance was deficient. Under this prong, attorney

performance is measured by its “reasonableness under professional norms.” Id. at 625 (citing

Strickland, 466 U.S. 668). Second, counsel’s deficient performance must have prejudiced the applicant

such that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the

proeeeding -would have been different.” Id. at 625. A reasonable probability is a probability sufficient

to undermine confidence in the outcome -of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.Zd 733
(1997). When there has been a guilty plea, the applicant must prove that counsel’s representation was

below the standard of reasonableness and that, but for counsel’s unprofessional errors, there is a

' reasonable probability that he would not have pled guilty and would heve insisted on going to trial. Hill

v. Lockhart, 474 U.S. 52, .58-59, 106 S. Ct. 366, 370 (1985) Roscoe v. State, 345 S.C. 16, 20, 546

S.E.2d 417, 419 (2001)

To be knowrug and voluntary, a plea must be entered with a full-understanding of the Charges

and the consequences of the plea.ﬁ Boykin v. Alabarna; 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712

4
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(1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1951). When determining issues

relating to guilty pleas, the court will consider the entire record, including the transcript of the guilty

plea, and the evidence presented at the post-conviction relief hearing. Anderson v. State, 342 S.C. 54,

57, 535 S.B.2d 649, 657 (2000) (citing Harres v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984)). When a
defendant pleads guilty on the advice of counsel, the plea may only be attacked through a claim of

ineffective assistance of counsel. Roscoe v. Staté, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2002)

(citations omitted).
This Court finds that counsel is a trial practitioner who has extensive experience in the trial of
' scﬁous offenses. Counsel copferred with the Applicant on numerous occasions. During conferences
with the Applicant, counsel discussed the pending charges, the elements of the charges and what the
State was required to prove, Applicant’s consﬁtutionai rights, Applicant’s version of the facts, and
_ possible defenses or lack thereof. The record reflects that Applicant’s plea was entered freely,
voluntarily, knowingly, and intelligently. Applicant acknowledged that he was guilty of these offenses.
Applicant told the plea court that he was satisfied with his attorney and that no one had threatened him
or promised him anything to plead guilty. This Court finds that Applicant understood the terms of the
negotiated sentence. |
.Regarding the Applicant’s claims of ineffective assistance of counsel, this Couwrt finds the
Applicant has failed to meet his burden of proof. This Court finds that Applicant's attorney

demonstrated the normal degree of skill, knowledge, professional judgment, and representation that are

expected of an attorney who practices cﬁminal law in South Carolina. State v. Pendergrass, 270 S.C. 1,

239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286 S.C. 441, 334 S.E.2d 813. This Court

further finds counsel adequately conferred with the Applicant, conducted a proper investigation, and was

thoroughly competent in his representation. This Court finds that counsel’s representgﬁon did not fall
—

5
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below an objective standard of reasonableness.
This Court finds that trial counsel was not ineffective for advising the Applicant that he would be

able to serve his state sentence in the federal prison system. ThlS Court finds that 'that the Applicant has

- failed to carry his burden of proving that counsel’s performanéé was deficient. This Court finds that trial

counsel’s performance was Teasonable under p‘rofessiorial norms. Plea counse] érovided credible
testimony regarding his representation of theuApplicant.' The record reflects that counsel never promised
or represented to the Applicant. that as a part of the Applicant’s plea -offer he would be able to serve his
sentence . in the federal prison systeﬁ. Counsel had no power or authdrity io secure the Applicant
hoﬁs%ng in the federal prison system. | |

The record also reﬂccts that the State never promised the Applicant that he would serve his time
in the federal prison in exchange for his guilty piea. Counsel testified that hé did not recall the State .

making that part of the plea agreement. During the plea proceeding, the Applicant stated that he was not

_promised anything to plead guilty other than a negotiated plea for seventy months to run concurrent with

his federal sentence. (T. 5).

This Court finds further that trial éounsel took reasonable stepé necessary to make the Court and
the Bureau of Prison aware of fgﬁe Applicant’sjdesirc to servé his time in the federal prisén System. At
the Applicant’s plea proceeding, counsel requested that the Applicant be allowed to serve his time in

federal prison. Plea counsel said “I ask the sentence be served:at the federal bureau of prisons. I think

they already have--they have better programs there:']f‘hey gei more training, and practically speaking, it _

- would save the state some money not to house somebody, and we would ask that you go along with the

negotiation of the current sentence, credit for time served, and be allowed to do his sentence at the
federal bureau of prisons.” (T. 6-7).
In addition, plea counsel successfully had the Applic’ant"s federal sentencing sheet amended by a

6.
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federal judge to state that “The defendant is hereby committed t<-) the custody of the United States
Bureau of Prisons to be imprisoned for a total term of seventy (70) months to run concurrently with the
seventy (70) month sentence imposed by the Honorable Roger Young on December 14, 2010 in the case
of State of South Carolina v. Kevis Lee”. (App. Ex. 2)

This Court also finds that the Applicant put forth no evidence to show that there is a reasonable
probability that, but for counsel’s unprofessional errors, he_ would not have pled guilty. This Court finds
that the possibility of serving his timie in federal prison was not the only reason the .Applicant pled
guilty. Both the Applicant and plea counsel testified that the Applicant had other incentives to plead
guilty including avoiding a jury trial and the receipt of a sentence that was concurrent to the time he was
already serving for.the federal charge.

Accordingly, this Court finds the Applicant has failed té prove the first prong of the S_tr_lg_kla_ng_
test, specifically that counsel féjled to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelliné evidence that counsel
committed either errors or omissions in her representation of the Applicant. The Applicant failed to
show that counsel’s performance was deficient. Therefore, this Court need not address prejudice.
Applicant’s complaints concerning c;ounsel’s performance are without merit and are denied and

dismissed.

AH QOther AHegations

As to ény and all allegations that were raiséd in the application or at the hearing in this matter
and not speciﬁéaﬂy addressed in this Order, this Court finds the Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds the Applicant waived such allegations and

failed to meet his burden of proof regarding them. Therefore, they are hereby denied and dismissed.

e
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CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has-not established any |

constitutional violation or deprivation before or during his guilty plea and sentencing proceedings.

Counsel was not deficient in any manner, nor was the Applicant prejudiced by counsel’s representation.

Therefore, this application for PCR must be denied and dismissed with prejudice.
This Court advises the Applicant that he must file a notice of intent to appeal within thirty (30)

days from the receipt of written notice of entry of this Order to secure appropriate appellate review. His

‘attention is also. directed fo Rules 203, 206, and 243 of the South Caroliha Appellate Court Rules for the

appropriate procedures to follow after notice of intent to appeal has been timely served and filed.
IT IS THEREFORE ORDERED:

1. = That the apphcahon for post-conviction relief be denied and dlsrmssed
with prejudice; and

2. That the Apphcant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 12th day of December, 2012.

o m@m

The Hondrable Stephanie McDoﬂe&tf
Pres1dmg Judge
9th Judicial Circuit

Charleston, South Carolina.
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WITNESSES
JAMES STURKIE

North Charleston Police Department
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Tﬁe State ofSoufh Carolina

County of Charleston

AGENCY CASF. NUMBER

2009034903

ARREST WARRANT NUMBER

1103745
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December 4,2009

ACTION OF GRAND JURY
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THE STATE

Vs,

KEVIS LAVOR LEE
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.

Forepersor of Grand Jury

poe: . HAR B 2 2010 Indictment for
VERDICT" - Assaull And Battery With Intent To Kill
Foreperson of Perit Jury Dajer

INOICT

JULIE J. ARMSTRONG .




S TATE OF SOUTH CA ROL INA ) INDICTMENT

T T

COUNTY OF CHARLESTON )

== AtECoUH of GEneral Sessions, convened on Mareh 1, 20¥0the Grand Jurors of Chérlesion Counly present

upon their oath:

Assault And-Battery With Intent To Kill S

That in Charleston County, South Cerolina, on or about August §, 2009, the Defendant, KEVIS LAVOR LEE, with
malice aforethought, did commit an unlawful act of a violent natwre upon the victim, Joshua Smith, to wit: the
Defendant did shoot the victim in the abdomen- area; a}l in violation of the Commmon Law of South Cesoline and

Section 16-03-620 af the South Carolina Code of Lews (1976) as amended.

Against the peace and dignity of the State, and contrary to the statuté/irf such case made<4nd proyided.

}yh\:?(y LEV 1S
ASSISTANT SOLICITOR




