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ride today, please let the bailiffs know as well so that we

can make those arrangements.

(The jury was released from service and exited the

courtroom at 12:01 p.m.)

(The following proceedings were outside the presence of

the jury.)

THE COURT: All right. You may be seated.

Are there any posttrial motions from the plaintiff?

MR. WILLEY: Your Honor, may we have ten days to --

THE COURT: No, sir. I hear posttrial motions at the

conclusion of trial. It's never going to be more fresh to me

than it is now. And I'm moving on to something else next

week, and you need to be able to move on to what you need to

be able to move on to without any delay.

MR. WILLEY: Your Honor, the plaintiff would move at

this time for a judgment notwithstanding the verdict under --

and for the 13th Juror Doctrine to be invoked.

THE COURT: I'm sorry. "Thirteenth Juror," is that what

you said? I couldn't hear you.

MR. WILLEY: Yes. And judgment notwithstanding the

verdict.

THE COURT: And what would be the basis of those

motions?

MR. WILLEY: The basis for those motions, for the

judgment notwithstanding the verdict is that the evidence in

Post-Trial Motions by Mr. Willey
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the case indicated that three defendants, particularly

Mr. Quattlebaum and Dominion, did obstruct the visibility at

this intersection, which is law that the judge -- that you,

your Honor, charged the jury on. And all of the evidence

presented in this case from the expert testimony was that the

poles and the bushes at that intersection obstructed the

visibility. There was no contrary expert testimony from any

human factors or line-of-sight expert.

And so on that basis, we would move for that.

In addition, the Court did not permit the citations,

which go to the element of foreseeability as to Mr. Akbar and

Mr. Quattlebaum from coming into evidence. We believe that

that was in error and the Court should correct it now.

Obviously, foreseeability is an important part of the

Court's instructions, an important part of the elements that

the plaintiff had to meet. And those citations established

foreseeability --

THE COURT: I'm listening.

MR. WILLEY: -- but they were not allowed to proceed to

the jury. So on those bases -- and if I could just look at

my notes here for a second.

Your Honor, we would also note that it was raised to the

Court obviously that -- I believe Ms. Tillman raised this,

that duty was a matter for the Court. And since the Court

did find that there was a duty both at the summary judgment

Post-Trial Motions by Mr. Willey
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and --

THE COURT: I did not make a finding of duty. I made a

preliminary decision that it was for the jury to decide

whether there was a duty and whether it was breached.

MR. WILLEY: That would be -- so that would be another

basis for our motion.

With respect to the breach, again, we believe all the

evidence and testimony that was presented established that,

and that there was not any contrary evidence or testimony in

that regard.

And as to proximate cause, there's obviously no doubt

that there was damage that was proximately caused by this

collision. And so the Court having found that there was a

duty and that that duty was breached under our judgment

notwithstanding the verdict --

THE COURT: I did not make a finding that the duty was

breached. I found that the evidence was susceptible of more

than one inference. That's a very different finding. If I

had found that there was a breach, then I would have directed

the verdict on liability, and I did not.

MR. WILLEY: Yeah. If the Court -- if the Court found

that under the judgment notwithstanding or the 13th Juror

Doctrine, we obviously believe that the evidence also shows

that there were damages proximately caused as a result of

that breach. We would also note that despite the Court's

Post-Trial Motions by Mr. Willey
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admonition repeatedly that settling defendants and the fact

that they have been resolved from the case was not to be

brought in, it was brought before the jury in closing

arguments. We believe that that was in error.

THE COURT: Did you mock a contemporaneous objection?

MR. WILLEY: Well, the Court had already instructed at

that point on that.

THE COURT: No. You make a contemporaneous objection

when people are arguing. Otherwise it's waived. We're a

strict preservation state.

MR. WILLEY: It occurred throughout the course of the

trial, and there were contemporaneous objections.

THE COURT: Then you should have made contemporaneous

objections and I would have ruled on them.

MR. WILLEY: And so we believe on that basis that that

should not have been considered by the jury.

We also believe that the industry guidelines in the jury

charges, the NESC, potentially misled the jury and to what

Dominion's actual duties under the law were. And we believe

that it was error not to charge violation of an internal

policy given that Dominion essentially admitted that they

violated an internal policy. And we think now is the

appropriate time to correct that, either with a judgment

notwithstanding the verdict or pursuant to the 13th Juror

Doctrine.

Post-Trial Motions by Mr. Willey
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Your Honor, there also was additional expert testimony

that we sought to introduce to the jury in the form of

Mr. McCullough's testimony, which we believe was in error to

exclude. And now would be the time to correct that.

In addition, there were several pieces of evidence which

the Court excluded, finding that the prejudice outweighed the

probative value, which of course is not the standard. The

standard is substantially outweighs. And so we would on that

basis --

THE COURT: You need to point specifically to what

you're talking about. This was a two-week trial, and you

can't make a blanket statement like that without pointing out

something specific.

MR. WILLEY: Exhibits 125 through 129, and --

THE COURT: Which were?

MR. WILLEY: -- 132, 133, and 134.

THE COURT: Which were?

MR. WILLEY: I believe those were the scan data that we

attempted to use with Mr. Teague to show the actual

measurements as of February of 2017.

THE COURT: You used it demonstratively, did you not?

And it's my understanding that all of Mr. McCullough's scan

data came into evidence without objection.

MR. WILLEY: So those were not allowed. They were only

allowed demonstratively. So that would be --

Post-Trial Motions by Mr. Willey
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THE COURT: I don't think that's accurate. I think all

of Mr. McCullough's scan data came in and it was used

demonstratively be a witness. It would not need to come in

twice.

MR. WILLEY: So those were specific -- again,

Plaintiff's 125 through 129, 132, 133, and 134. And so on

that basis, we would ask for a judgment notwithstanding the

verdict or under the 13th Juror Doctrine.

And just to wrap, we believe that when we previously

moved for a directed verdict on duty, the Court should have

instructed on duty at that time and granted the verdict. We

would move -- so move again. Same as on breach and also

specifically on causation and damages under judgment

notwithstanding the verdict and the 13th Juror Doctrine. We

would ask the Court to sit as the 13th juror in this case and

to render a verdict -- a reasonable verdict for the

plaintiff.

THE COURT: Who would like to -- Mr. Cox or Mr. Johnson

or Mr. Cooke, who would like to respond on behalf of

Dominion?

MR. COOKE: Your Honor, Dawes Cooke for Dominion. We

respectfully oppose both of the motions. We incorporate by

reference the arguments we made in support of directed

verdict.

The plaintiff's offered no evidence or testimony as to

Post-Trial Motions by Mr. Willey
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the duty of Dominion. We thought that should have given us a

directed verdict. But it was submitted to the jury and the

jury could well have easily found that the plaintiffs failed

to establish any duty on the part of the public utility to

maintain a sight line. And in fact, the evidence supported

that that was not the responsibility of the utility. And the

jury could easily have concluded that.

Additionally, the Court properly instructed the jury

without any objection as to the but-for standard for proving

causation in fact. And with the testimony only of

Mr. McJunkin, leaving aside the expert testimony and the

photographs that clearly showed that the sight lines were

there, Mr. McJunkin's sworn testimony that nothing obstructed

his view clearly supports the jury's conclusion that nothing

obstructed his view, including the poles.

He complains that the closing argument and throughout

that the defendant improperly brought up the fact that they

have asserted claims against other parties. I'll remind the

Court that Mr. -- that the plaintiff's counsel had actually

misrepresented to the jury that they had chosen not to sue

Mr. McJunkin because he was a victim himself, which is

completely untrue, completely contrary to the pleadings.

The only reference that Mr. Johnson made was based on a

plaintiff's exhibit that the plaintiffs introduced

themselves. And so that's not prejudicial. And as your

Post-Trial Motions by Mr. Cooke
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Honor points out already, there's no objection made to that.

The internal policy, there was no evidence introduced of

an internal policy. Mr. Knight testified that it's a

preference of SCE&G -- or was the preference to put poles on

private property if possible. But that's not a safety

matter. That was because of the rights that they would

maintain over a private easement as opposed to a public

right-of-way. That does not rise to the level of an internal

policy, and its violation had nothing to do with the -- it

was not violated, and it had nothing to do with the case.

The National Electric Safety Code, one of the visuals

that the plaintiff's counsel put up during closing actually

referred to that as a regulation. And so clearly plaintiffs

have no objection to the National Electric Safety Code being

published to the jury. They had no objection to the witness

being questioned about it. And it was certainly well before

the jury.

As to Mr. McCullough's exclusion, I don't think the

plaintiffs ever made an offer of proof as to what testimony

he would have given had the Court qualified him as an expert.

So there's no prejudice to that.

So for all those reasons, we would oppose the motion.

THE COURT: Mr. Ford or Ms. Tillman?

MR. FORD: Thank you, your Honor.

THE COURT: You're welcome.

Post-Trial Motions by Mr. Cooke
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MR. FORD: We adopt the points of Dominion. And we also

incorporate our previous motions that we made and arguments

that we made.

With regard to Mr. Akbar in addition to all those

things, the plaintiff presented evidence but it did not rise

to the burden of proof. The jury heard it. It's their

domain. In fact, there was no factual evidence that

Mr. Akbar violated any duty whatsoever or that caused or

contributed to Mr. Rash's injuries. And therefore, we ask

that your Honor deny the motion entirely.

THE COURT: And Ms. Wesley?

MS. WESLEY: Your Honor, as well, we adopt Dominion and

Mr. Akbar's positions, as well as our previous motions and

arguments.

Actually, every factual issue that plaintiff has

mentioned, the jury decided. It's what the jury does. They

didn't meet their burden of proof. The jury decided that.

The line of sight, Mike Sutton did speak to the line of

sight. He's an expert with regard to accident

reconstruction, and one of the things is line of sight. He

spoke to that, and apparently the jury believed him.

I have to bring up, as Mr. Cooke did as well, that we

were at a disadvantage during closing from plaintiff because

they did make it seem as though -- and I come from a

jurisdiction where you just do not object during closing or

Post-Trial Motions by Mr. Ford and Ms. Wesley
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openings, so it was very difficult for me to do and I did not

do it.

But he came -- he mentioned that Mr. McJunkin was a

victim as though they were united and they had not brought an

action against him, which was a blatant misrepresentation.

The jury apparently did not give that any weight, and we are

grateful for that.

We had to address on open-ended ordinance for duty. We

did not have any of the limitations that 4-13 or 4-7 could

have afforded to defense. And we had to deal with an

open-ended duty that we had to argue. And the jury

apparently understood that, which we are also grateful for.

So for all those reasons, we would also ask that your

Honor of course respect the verdict of the jury and leave it

in place and deny the motions. Thank you.

THE COURT: You're welcome.

Anything further, Mr. Willey?

MR. WILLEY: No.

MS. WESLEY: Oh --

THE COURT: Yes ma'am.

MS. WESLEY: -- your Honor, I'm sorry. I have one

last --

THE COURT: Go ahead.

MS. WESLEY: Do I need to bring up my motion or allow

you to deal with this first?

Post-Trial Motions by Ms. Wesley
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THE COURT: For the offer of judgment?

MS. WESLEY: Yes.

THE COURT: That does need to be dealt with, Mr. Willey.

They made an offer of judgment of $100,000, which was filed

11/1 of 2022.

MS. WESLEY: So from my understanding, it's all costs

and potentially interest after that date.

THE COURT: Have you provided a statement of that to

Mr. Willey?

MS. WESLEY: No, your Honor. We can put together all

the expert costs and other costs that have been incurred for

Mr. Quattlebaum.

THE COURT: Mr. Willey, would you like to respond

regarding the offer of judgment?

MR. WILLEY: I would like the opportunity to review

whatever they submit and respond at that time.

MS. WESLEY: If your Honor would like to give me a

deadline, I'll get that done.

THE COURT: I think ten days is more than enough.

MS. WESLEY: Yes, your Honor.

THE COURT: As you know, offers of judgment only cover

costs, interest. Our courts have defined what that is, and I

think it's pretty clearcut.

MS. WESLEY: Yes, your Honor.

THE COURT: I don't believe anybody else filed an offer

Post-Trial Motions by Ms. Wesley
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of judgment, correct? Mr. Ford or Mr. Cooke?

MR. FORD: We did not.

MR. JOHNSON: No, your Honor.

THE COURT: In considering a motion for judgment

notwithstanding the verdict, the evidence must be considered

in the light most favorable to the nonmoving party. The

evidence -- again, the Court is not at liberty to pass upon

the veracity of the witnesses and determine the case

according to its view of the weight of the evidence. If

there is any evidence to sustain the factual findings

implicit in the jury's verdict, this Court must deny the

motion.

This case had many layers. And I'll start by denying

the motion and applying the standard, which is any evidence

which supports the verdict. And there is more than

substantial evidence, there is more than any evidence

supporting the verdict, which is implicit in the jury's

findings.

This was the classic battle of the experts. The

plaintiffs provided a group of experts and, contrary to

Mr. Willey's representation that somehow he was disadvantaged

by Mr. McCullough clearly not meeting the requirements of

Rule 702 to testify as an expert witness on line of sight,

both of his expert witnesses testified in depth to that

issues. So the Court can discern no prejudice to him.

Ruling on Post-Trial Motions
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In addition, any evidence he's referring to, it is mu

understanding that all of the scan data came in without

objection. The fact that it was used demonstratively through

a witness, it would serve no purpose to admit the evidence

twice. So frankly, the Court is lost as to the basis of that

motion.

Tort law is very clear. The plaintiff must establish by

the greater weight of the preponderance of the evidence four

things: first, a duty, a breach of duty, proximate cause,

and damages. While this Court makes a preliminary decision,

it is based in whether there is more than one version of

facts to support a finding by a jury. It's not for the Court

to weigh evidence to determine the credibility and

believability of evidence. If it's susceptible of more than

one inference, it's appropriately submitted to the jury.

So to the extent that there has been any misapprehension

as to why -- or misunderstanding as to why the matter was

submitted, that observation is provided for clarity. The

issue is whether there was a duty, and there's more than

ample evidence in the record that there was no duty owed to

Mr. Rash in this case.

The fences at issue in this case were put on the

property, according to the testimony, in 1969, which would

have predated the ownership of Mr. Akbar and Mr. Quattlebaum.

Those fences were not in any way in violation of any of the
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ordinances subsequently passed by the City of North

Charleston. Those ordinances were prospective and not

retroactive in nature. They never received any notice that

their fences were out of compliance. And even more

importantly, they were chain-link fences, which without the

necessity of expert testimony, it could be left to the common

sense of a jury regarding visibility.

And there was much testimony presented regarding the

visibility of Mr. McJunkin and Mr. Rash as they traveled Old

Meeting Street Road. In addition, there was testimony

regarding sight line regarding what could best be described

as a bare tree that came at the intersection of the property.

Preceding the property there was greater vegetation, probably

had a greater opportunity to obscure the road, which the jury

simply could have looked at as well.

But in terms of visibility, it was well within the ambit

of their fact-finding to determine that that vegetation at

the intersection of those fences did not prove any obscurity

of vision or sight line of those using the highway, as well

as the poles that were located on the highway. So there is

more than substantial evidence which amply supports the

jury's verdict.

It is not for this Court to substitute its judgment for

the 12 who listened to the case, who deliberated over five

hours, almost six hours. They deliberated three hours and 17

Ruling on Post-Trial Motions

1483



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3286

minutes last night and two hours and 41 minutes today. They

were just two minutes shy of having deliberated six hours.

And I think they very clearly, more than adequately

considered the issue. They asked the Court to re-instruct

them regarding the state laws as well as the ordinances as

well as common-law duties.

And contrary to the plaintiff's assertion, the statute

is very clear and allows the defense to argue the empty

chair, pursuant to statute.

And there was no evidence of violation of an internal

policy such that it required the Court to instruct -- to give

the jury that instruction.

But the jury -- the instruction on a whole was an

accurate reflection of the law -- the current and prevailing

law in South Carolina. All the issues raised by the motion

for judgment notwithstanding the verdict are factual. The

Court will not disturb the fact-finding province of the jury.

Now, so the motion for direct -- for JNOV is denied.

I'll do a written order, which I may make additional findings

of fact and conclusions of law.

MR. WILLEY: Your Honor, I would like to add just one

thing that I omitted when I was speaking. So the Golden Rule

was also violated by the defendants in the closing. The

Court did sustain an objection, but we believe that the

proper cure for that at this time would be to grant the JNOV
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or the 13th Juror Doctrine. So I just want to make sure that

that is on the record in light of the Court's --

THE COURT: And I'm glad you raised that. There's

absolutely no basis for the Court to act as the 13th juror.

In addition to that, not only did the defendants violate the

Golden Rule, you violated it multiple times, after which the

Court gave a curative instruction, which it feels is more

than appropriate to have cured the issue. And the Court

advised the jury that they were to disabuse their minds of

any such argument and they were to give it absolutely no

consideration in their deliberations. That certainly would

not form the basis of judgment notwithstanding the verdict.

In addition, the Court finds that the verdict is amply

supported by the evidence, does not shock the conscience of

the Court, and is not the result of caprice, passion,

prejudice, partiality, corruption, or other improper motive.

Again, I'll do a written order and maintain my ability to

make any further findings of fact and conclusions of law that

are supported by the record.

Ms. Wesley, if you could have that -- those --

MS. WESLEY: Yes.

THE COURT: -- documents ready for Mr. Willey and

Mr. Thoensen within ten days of today --

MS. WESLEY: We shall.

THE COURT: -- which would be -- today is the 4th of

Ruling on Post-Trial Motions

1485



1486



1487



1488



1489



1490



1491



1492



1493



1494



1495



1496



1497



1498



1499



1500



1501



1502



1503



1504



1505



1506



72
08

19
 S

ite
_t

ra
ns

pa
re

nt
_m

os
ai

c_
gr

ou
p1

Ex
hi

bi
t 1

1507



1508



1509



1510



1511



1512



1513



1514



1515



1516



1517



1518



1519



1520



1521



1522



1523



1524



1525



1526



1527



1528



1529



1530



1531



1532



1533



1534



1535



1536



1537



1538



1539



1540



1541



1542



1543



1544



1545



1546



1547



1548



1549



1550



1551



1552



1553



1554



1555



1556



1557



1558



1559



1560



1561



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________ 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

The Hon. Deadra L. Jefferson, Circuit Court Judge 
________ 

Appellate Case No. 2023-000718 
________ 

DARLEEN RASH, Individually and as Personal Representative 
for the ESTATE OF BRONSON HARLEY RASH ...................................... Appellant-Respondent, 

v. 

DOMINION ENERGY (formerly SOUTH CAROLINA  
ELECTRIC & GAS COMPANY); ANTHONY M. AKBAR; 
AND PAUL QUATTLEBAUM, ................................................................ Respondent-Appellants. 

____________________ 

CERTIFICATE OF COUNSEL 
____________________ 

I certify that this Record on Appeal contains all material proposed to be included by all 

of the parties and not any other material. 

POULIN | WILLEY | ANASTOPOULO, LLC 

s/Roy T. Willey, IV  
Roy T. Willey, IV 
S.C. Bar Number: 101010
32 Ann Street
Charleston, South Carolina 29403
(803) 222-2222
Roy@akimlawfirm.com

Attorney for Appellant-Respondent 
 

1562

October 10, 2024

Oct 11 2024


	53.  pp. 3272-3277
	54.  pp. 3278-3282
	55.  pp. 3283-3287
	56.  Plaintiff's Exhibit 1
	57.  Plaintiff's Exhibit 114
	58.  Plaintiff's Exhibit 115
	59.  Plaintiff's Exhibit 116
	60.  Plaintiff's Exhibit 142
	61.  Plaintiff's Exhibit 143
	62.  Plaintiff's Exhibit 144
	63.  Plaintiff's Exhibit 145
	64.  Defendant DESC's Exhibit 2
	65.  Defendant DESC's Exhibit 5
	66.  Defendant DESC's Exhibit 15
	67.  Defendant DESC's Exhibit 50
	68.  Defendant DESC's Exhibit 52
	69.  Defendant Akbar's Exhibit 1
	70.  Defendant Akbar's Exhibit 2
	71.  Defendant Akbar's Exhibit 3
	72.  Defendant Akbar's Exhibit 4
	73.  Defendant Akbar's Exhibit 6
	74.  Defendant Akbar's Exhibit 7
	75.  Defendant Akbar's Exhibit 84
	76.  Defendant Akbar's Exhibit 85
	77.  Joint Trial Exhibit 1
	78.  Court's Exhibit 16
	79.  Court's Exhibit 17
	80.  Court's Exhibit 31
	81.  Court's Exhibit 32
	82.  Court's Exhibit 33
	83.  Certitificate of Counsel
	____________________
	CERTIFICATE OF COUNSEL

	ROA Title Page and Index - Vol. 4.pdf
	____________________
	RECORD ON APPEAL

	ROA Title Page and Index - Vol. 4.pdf
	____________________
	RECORD ON APPEAL




