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ride today, please let the bailiffs know as well so that we
can make those arrangenents.

(The jury was rel eased fromservice and exited the
courtroomat 12:01 p.m)

(The foll owi ng proceedi ngs were outside the presence of
the jury.)

THE COURT: Al right. You may be seated.

Are there any posttrial notions fromthe plaintiff?

MR. WLLEY: Your Honor, may we have ten days to --

THE COURT: No, sir. | hear posttrial notions at the
conclusion of trial. |It's never going to be nore fresh to ne
than it is now And |I'mnoving on to sonething el se next
week, and you need to be able to nove on to what you need to
be able to nove on to w thout any del ay.

MR. WLLEY: Your Honor, the plaintiff would nove at
this time for a judgnment notw thstandi ng the verdict under --
and for the 13th Juror Doctrine to be invoked.

THE COURT: I'msorry. "Thirteenth Juror," is that what
you said? | couldn't hear you

MR. WLLEY: Yes. And judgnent notw thstanding the
verdi ct.

THE COURT: And what woul d be the basis of those
noti ons?

MR. WLLEY: The basis for those notions, for the

judgrment notw thstanding the verdict is that the evidence in
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the case indicated that three defendants, particularly

M. Quattl ebaum and Dom nion, did obstruct the visibility at
this intersection, which is law that the judge -- that you,
your Honor, charged the jury on. And all of the evidence
presented in this case fromthe expert testinony was that the
pol es and the bushes at that intersection obstructed the
visibility. There was no contrary expert testinony from any
human factors or |ine-of-sight expert.

And so on that basis, we would nove for that.

In addition, the Court did not permt the citations,
which go to the el enent of foreseeability as to M. Akbar and
M. Quattl ebaumfromcom ng into evidence. W believe that
that was in error and the Court should correct it now.

Qbvi ously, foreseeability is an inportant part of the
Court's instructions, an inportant part of the elenments that
the plaintiff had to nmeet. And those citations established

foreseeability --

THE COURT: |'mlistening.
MR, WLLEY: -- but they were not allowed to proceed to
the jury. So on those bases -- and if | could just | ook at

ny notes here for a second.

Your Honor, we would also note that it was raised to the
Court obviously that -- | believe Ms. Tillman raised this,
that duty was a matter for the Court. And since the Court

did find that there was a duty both at the summary judgnent
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and --

THE COURT: | did not nake a finding of duty. | nade a
prelimnary decision that it was for the jury to decide
whet her there was a duty and whether it was breached.

MR. WLLEY: That would be -- so that woul d be anot her
basis for our notion.

Wth respect to the breach, again, we believe all the
evi dence and testinony that was presented established that,
and that there was not any contrary evidence or testinony in
that regard.

And as to proximate cause, there's obviously no doubt
that there was damage that was proximately caused by this
collision. And so the Court having found that there was a
duty and that that duty was breached under our judgnent

notw t hstandi ng the verdict --

THE COURT: | did not nake a finding that the duty was
breached. | found that the evidence was susceptible of nore
than one inference. That's a very different finding. If |

had found that there was a breach, then I woul d have directed
the verdict on liability, and I did not.

MR. WLLEY: Yeah. |If the Court -- if the Court found
t hat under the judgnment notw thstanding or the 13th Juror
Doctrine, we obviously believe that the evidence al so shows
that there were danages proxi mately caused as a result of

that breach. W would also note that despite the Court's
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adnoni tion repeatedly that settling defendants and the fact
that they have been resolved fromthe case was not to be
brought in, it was brought before the jury in closing
argunents. W believe that that was in error.

THE COURT: Did you nock a contenporaneous objection?

MR, WLLEY: WlIl, the Court had already instructed at
that point on that.

THE COURT: No. You make a contenporaneous objection
when people are arguing. OQherwise it's waived. W're a
strict preservation state.

MR, WLLEY: It occurred throughout the course of the
trial, and there were contenporaneous objections.

THE COURT: Then you shoul d have nmade cont enpor aneous
objections and I woul d have rul ed on them

MR. WLLEY: And so we believe on that basis that that
shoul d not have been considered by the jury.

W al so believe that the industry guidelines in the jury
charges, the NESC, potentially msled the jury and to what
Dom nion's actual duties under the |law were. And we believe
that it was error not to charge violation of an internal
policy given that Dom nion essentially admtted that they
violated an internal policy. And we think nowis the
appropriate tine to correct that, either with a judgnent
not wi t hst andi ng the verdict or pursuant to the 13th Juror

Doctri ne.
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Your Honor, there also was additional expert testinony
that we sought to introduce to the jury in the form of
M. MCullough's testinony, which we believe was in error to
exclude. And now would be the tinme to correct that.

In addition, there were several pieces of evidence which
the Court excluded, finding that the prejudi ce outweighed the
probative val ue, which of course is not the standard. The
standard is substantially outweighs. And so we would on that
basis --

THE COURT: You need to point specifically to what
you're tal king about. This was a two-week trial, and you
can't make a bl anket statenent |ike that w thout pointing out
sonet hi ng specific.

MR. WLLEY: Exhibits 125 through 129, and --

THE COURT: \Which were?

MR. WLLEY: -- 132, 133, and 134.

THE COURT: \hich were?

MR. WLLEY: | believe those were the scan data that we
attenpted to use with M. Teague to show t he act ual
measurenents as of February of 2017.

THE COURT: You used it denonstratively, did you not?
And it's nmy understanding that all of M. MCullough' s scan
data canme into evidence wi thout objection.

MR. WLLEY: So those were not allowed. They were only

al l owed denonstratively. So that would be --
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THE COURT: | don't think that's accurate. | think al
of M. MCullough's scan data cane in and it was used
denmonstratively be a witness. It would not need to conme in

twice.

MR. WLLEY: So those were specific -- again
Plaintiff's 125 through 129, 132, 133, and 134. And so on
that basis, we would ask for a judgnment notw thstanding the
verdict or under the 13th Juror Doctri ne.

And just to wap, we believe that when we previously
noved for a directed verdict on duty, the Court should have
instructed on duty at that tine and granted the verdict. W
woul d nove -- so nove again. Same as on breach and al so
specifically on causation and danages under judgnent
notw t hst andi ng the verdict and the 13th Juror Doctrine. W
woul d ask the Court to sit as the 13th juror in this case and
to render a verdict -- a reasonable verdict for the
plaintiff.

THE COURT: Who would like to -- M. Cox or M. Johnson
or M. Cooke, who would |ike to respond on behal f of
Domi ni on?

MR. COOKE: Your Honor, Dawes Cooke for Dom nion. W
respectfully oppose both of the notions. W incorporate by
reference the argunents we nade in support of directed
verdict.

The plaintiff's offered no evidence or testinony as to
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the duty of Domi nion. W thought that should have given us a
directed verdict. But it was submtted to the jury and the
jury could well have easily found that the plaintiffs failed
to establish any duty on the part of the public utility to
maintain a sight line. And in fact, the evidence supported
that that was not the responsibility of the utility. And the
jury could easily have concl uded that.

Additionally, the Court properly instructed the jury
W t hout any objection as to the but-for standard for proving
causation in fact. And with the testinony only of
M. MJunkin, |eaving aside the expert testinony and the
phot ographs that clearly showed that the sight |ines were
there, M. MJunkin's sworn testinony that nothing obstructed
his view clearly supports the jury's conclusion that nothing
obstructed his view, including the poles.

He conpl ains that the closing argunent and throughout
that the defendant inproperly brought up the fact that they
have asserted clains against other parties. |'Il remnd the
Court that M. -- that the plaintiff's counsel had actually
m srepresented to the jury that they had chosen not to sue
M. MJunki n because he was a victimhinself, which is
conpl etely untrue, conpletely contrary to the pl eadings.

The only reference that M. Johnson nmade was based on a
plaintiff's exhibit that the plaintiffs introduced

t hensel ves. And so that's not prejudicial. And as your
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Honor points out already, there's no objection made to that.

The internal policy, there was no evidence introduced of
an internal policy. M. Knight testified that it's a
preference of SCE&G -- or was the preference to put poles on
private property if possible. But that's not a safety
matter. That was because of the rights that they woul d
mai ntain over a private easenent as opposed to a public
right-of-way. That does not rise to the level of an interna
policy, and its violation had nothing to do with the -- it
was not violated, and it had nothing to do with the case.

The National Electric Safety Code, one of the visuals
that the plaintiff's counsel put up during closing actually
referred to that as a regulation. And so clearly plaintiffs
have no objection to the National Electric Safety Code being
published to the jury. They had no objection to the w tness
bei ng questioned about it. And it was certainly well before
the jury.

As to M. MCullough's exclusion, | don't think the
plaintiffs ever made an offer of proof as to what testinony
he woul d have given had the Court qualified himas an expert.
So there's no prejudice to that.

So for all those reasons, we woul d oppose the notion.

THE COURT: M. Ford or Ms. Tillman?

MR. FORD: Thank you, your Honor.

THE COURT: You're wel cone.
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MR. FORD: W adopt the points of Dom nion. And we al so
i ncorporate our previous notions that we nade and argunents
t hat we nade.

Wth regard to M. Akbar in addition to all those
things, the plaintiff presented evidence but it did not rise
to the burden of proof. The jury heard it. |It's their
domain. In fact, there was no factual evidence that
M. Akbar violated any duty whatsoever or that caused or
contributed to M. Rash's injuries. And therefore, we ask
t hat your Honor deny the notion entirely.

THE COURT: And Ms. Wesley?

M5. WESLEY: Your Honor, as well, we adopt Dom ni on and
M. Akbar's positions, as well as our previous notions and
argunent s.

Actual ly, every factual issue that plaintiff has
nmentioned, the jury decided. |It's what the jury does. They
didn't neet their burden of proof. The jury decided that.

The Iine of sight, Mke Sutton did speak to the Iine of
sight. He's an expert with regard to acci dent
reconstruction, and one of the things is line of sight. He
spoke to that, and apparently the jury believed him

| have to bring up, as M. Cooke did as well, that we
were at a di sadvantage during closing fromplaintiff because
they did nmake it seemas though -- and | come froma

jurisdiction where you just do not object during closing or
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openings, so it was very difficult for me to do and I did not
do it.

But he cane -- he nmentioned that M. MJunkin was a
victimas though they were united and they had not brought an
action against him which was a blatant m srepresentation.
The jury apparently did not give that any weight, and we are
grateful for that.

W had to address on open-ended ordi nance for duty. W
did not have any of the limtations that 4-13 or 4-7 could
have afforded to defense. And we had to deal with an
open-ended duty that we had to argue. And the jury
apparently understood that, which we are also grateful for

So for all those reasons, we would al so ask that your
Honor of course respect the verdict of the jury and |leave it
in place and deny the notions. Thank you.

THE COURT: You're wel cone.

Anyt hing further, M. WIlIley?

MR, WLLEY: No.

M5. WESLEY: OCh --

THE COURT: Yes mm' am

M5. WESLEY: -- your Honor, I'msorry. | have one
| ast --

THE COURT: Go ahead.

M5. WESLEY: Do | need to bring up ny notion or allow

you to deal with this first?
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THE COURT: For the offer of judgnent?

M5. WVESLEY: Yes.

THE COURT: That does need to be dealt with, M. WIIey.
They made an offer of judgnment of $100, 000, which was filed
11/ 1 of 2022.

M5. WESLEY: So frommy understanding, it's all costs
and potentially interest after that date.

THE COURT: Have you provided a statenent of that to
M. WIley?

M5. WESLEY: No, your Honor. W can put together al
the expert costs and other costs that have been incurred for
M. Quattl ebaum

THE COURT: M. WIlley, would you like to respond
regarding the offer of judgnment?

MR WLLEY: | would like the opportunity to review
what ever they submt and respond at that tine.

M5. WESLEY: |If your Honor would like to give ne a
deadline, I'Il get that done.

THE COURT: | think ten days is nore than enough.

M5. WESLEY: Yes, your Honor.

THE COURT: As you know, offers of judgnent only cover
costs, interest. Qur courts have defined what that is, and |
think it's pretty clearcut.

M5. WESLEY: Yes, your Honor.

THE COURT: | don't believe anybody else filed an offer
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of judgnent, correct? M. Ford or M. Cooke?

MR. FORD: We did not.

MR JOHNSON: No, your Honor.

THE COURT: In considering a notion for judgnent
notw t hst andi ng the verdict, the evidence nust be consi dered
in the light nost favorable to the nonnoving party. The
evidence -- again, the Court is not at liberty to pass upon
the veracity of the witnesses and determ ne the case
according to its view of the weight of the evidence. |If
there is any evidence to sustain the factual findings
inplicit in the jury's verdict, this Court nust deny the
not i on.

This case had nmany layers. And I'll start by denying
the notion and applying the standard, which is any evidence
whi ch supports the verdict. And there is nore than
substantial evidence, there is nore than any evi dence
supporting the verdict, which is inplicit in the jury's
findi ngs.

This was the classic battle of the experts. The
plaintiffs provided a group of experts and, contrary to
M. WIlley's representation that sonehow he was di sadvant aged
by M. MCullough clearly not neeting the requirenents of
Rule 702 to testify as an expert witness on |ine of sight,
both of his expert witnesses testified in depth to that

issues. So the Court can discern no prejudice to him
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In addition, any evidence he's referring to, it is nu
understanding that all of the scan data canme in w thout
objection. The fact that it was used denonstratively through
a witness, it would serve no purpose to adnmit the evidence
twice. So frankly, the Court is lost as to the basis of that
noti on.

Tort lawis very clear. The plaintiff nust establish by
the greater wei ght of the preponderance of the evidence four
things: first, a duty, a breach of duty, proxinmate cause,
and damages. Wile this Court nmakes a prelimnary decision,
it is based in whether there is nore than one version of
facts to support a finding by a jury. |It's not for the Court
to weigh evidence to determne the credibility and
believability of evidence. |If it's susceptible of nore than
one inference, it's appropriately submtted to the jury.

So to the extent that there has been any m sapprehension
as to why -- or msunderstanding as to why the matter was
submitted, that observation is provided for clarity. The
issue is whether there was a duty, and there's nore than
anpl e evidence in the record that there was no duty owed to
M. Rash in this case.

The fences at issue in this case were put on the
property, according to the testinony, in 1969, which would
have predated the ownership of M. Akbar and M. Quattl ebaum

Those fences were not in any way in violation of any of the
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ordi nances subsequently passed by the City of North

Charl eston. Those ordi nances were prospective and not
retroactive in nature. They never received any notice that
their fences were out of conpliance. And even nore

i mportantly, they were chain-link fences, which w thout the
necessity of expert testinony, it could be left to the comon
sense of a jury regarding visibility.

And there was nuch testinony presented regarding the
visibility of M. MJunkin and M. Rash as they traveled O d
Meeting Street Road. |In addition, there was testinony
regardi ng sight |ine regardi ng what coul d best be descri bed
as a bare tree that cane at the intersection of the property.
Precedi ng the property there was greater vegetation, probably
had a greater opportunity to obscure the road, which the jury
sinply could have | ooked at as well.

But in terns of visibility, it was well within the anbit
of their fact-finding to deternmine that that vegetation at
the intersection of those fences did not prove any obscurity
of vision or sight line of those using the highway, as well
as the poles that were | ocated on the highway. So there is
nore than substantial evidence which anply supports the
jury's verdict.

It is not for this Court to substitute its judgnent for
the 12 who listened to the case, who deliberated over five

hours, al nost six hours. They deliberated three hours and 17
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m nutes |last night and two hours and 41 mnutes today. They
were just two m nutes shy of having deliberated six hours.
And | think they very clearly, nore than adequately
considered the issue. They asked the Court to re-instruct
themregarding the state laws as well as the ordi nances as
wel | as common-1aw duti es.

And contrary to the plaintiff's assertion, the statute
is very clear and allows the defense to argue the enpty
chair, pursuant to statute.

And there was no evidence of violation of an internal
policy such that it required the Court to instruct -- to give
the jury that instruction.

But the jury -- the instruction on a whole was an
accurate reflection of the law -- the current and prevailing

law in South Carolina. All the issues raised by the notion

for judgnment notwi thstanding the verdict are factual. The
Court will not disturb the fact-finding province of the jury.
Now, so the notion for direct -- for JNOV is denied.

"Il do a witten order, which | may nake additional findings
of fact and conclusions of |aw

MR. WLLEY: Your Honor, | would like to add just one
thing that | omtted when | was speaking. So the Gol den Rul e
was al so violated by the defendants in the closing. The
Court did sustain an objection, but we believe that the

proper cure for that at this time would be to grant the JNOV
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or the 13th Juror Doctrine. So | just want to nake sure that
that is on the record in light of the Court's --

THE COURT: And |I'mglad you raised that. There's
absolutely no basis for the Court to act as the 13th juror.
In addition to that, not only did the defendants violate the
CGol den Rule, you violated it multiple tines, after which the
Court gave a curative instruction, which it feels is nore
than appropriate to have cured the issue. And the Court
advised the jury that they were to di sabuse their m nds of
any such argunment and they were to give it absolutely no
consideration in their deliberations. That certainly would
not formthe basis of judgnment notw thstandi ng the verdict.

In addition, the Court finds that the verdict is anply
supported by the evidence, does not shock the conscience of
the Court, and is not the result of caprice, passion,
prejudice, partiality, corruption, or other inproper notive.
Again, 1'll do a witten order and maintain ny ability to
make any further findings of fact and conclusions of |aw that
are supported by the record.

Ms. Wesley, if you could have that -- those --

M5. WESLEY: Yes.

THE COURT: -- docunents ready for M. WIlley and
M. Thoensen within ten days of today --

M5. VESLEY: We shall.

THE COURT: -- which would be -- today is the 4th of
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CODE ENFORCEMENT DEPARTMENT e ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 04/06/2015

Case: TE1505576
AKBAR ANTHONY M

3891 WALNUT ST
NORTH CHARLESTON, SC 29405-7050

Property Address: 3891 WALNUT ST O
TMS: 4590200119Q -
Subdivision: WHIPRERBA! R "‘ .

%

The vehicles in your 3 o
must be inflated and veljigldas atio alll '&f-the number listedbd
can demonstrate it's abflify* 7 ‘ {vaan (} I § :

9-67(4): Trucks, car ; ol o i f ar pismanitled

0 "' "L‘)Irllg
This notice is being given so s ‘,f art o ve violations on the property. The
violations must be corrected witfyfl. : re not corrected further legal action
will be taken. Please call Code E

Tammie Emanuel

Code Inspector b
(843)740-2678 | year [Omonths Y da

temanuel@northcharleston.org

Ipcla Aing end date

PO Box 190016 e North Charl| 1arlestol
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Property Owner/Tenant
First Name/Business PAUL
Middle tnitial
Last Name QUATTLEBAUM
Street Address 3895 WALNUT ST
Subdivision WHIPPER BARONY
City/County City
TMS 4690200118

Case RO1421476

Code Inspector
Robin Ortiz
(843)740-2673 (phone)
(843)745-1022 (fax)
rortiz@northcharleston.org
Mail to: PO Box 190016
North Charleston, SC 29419-9016
Location: 2500 City Hall Ln
North Charleston, SC 29406
Hours: 7:30 AM - 4:30 PM (Mon-Fri)

GENERAL VIOLATIONS:

9: Ordinance Information

Comments

THANK YOU FOR CUTTING THE BUSHES
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CODE ENFORCEMENT DEPARTMENT o ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 03/10/2016
Case: SB1604392
PAUL QUATTLEBAUM
3895 WALNUT ST

NORTH CHARLESTON, SC 29405-7050

-

Property Address: 3895 WALNUT ST ORH C

TMS: 4690200118

RBARDYS
(MR

Subdivision: WHIPPE
&

GENERAL VIOLATION
(The ordinance can he found

9-67: Nuisar\ce

Notice to Property O by :

e violations on the property. The
not corrected further legal action

ik

2

D. Scott Barfield

Code Inspector
(843)740-2674

dbarfield@northcharleston.org l l mow 7[4 s / 0 Vi a y s

|1 c/h/("nf ond Aile

PO Box 190016 e North Charleston, SC 2!
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CODE ENFORCEMENT DEPARTMENT o ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical inspection Notice 10/18/2016
Case: SB1619523
PAUL QUATTLEBAUM
3895 WALNUT ST

NORTH CHARLESTON, SC 29405-7050

TMS: 4690200118 -

Property Address: 3895 WALNUT ST OR’T HC H 4
7 72

%& the above violations on the property. The
iolations are not corrected further legal action

D. Scott Barfield

Code Inspector

(843)740-2674
dbarfield@northcharleston.org

PO Box 190016 e North Charleston, SC 29419-9016 e 843-554-5700 e northcharleston.org

1490



6)& g .MO/'_% G’éa/%’dm Lf @ R. KEITH SUMMEY, MAYOR

CODE ENFORCEMENT DEPARTMENT e ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 05/09/2013

Case: RO1306993
AKBAR ANTHONY M

3891 WALNUT ST
N CHARLESTON , SC 29405-7050

-

Property Address: 3891 WALNUT, é‘r‘o

X

TMS: 4690200119 e O S I
Subdivision: WHIPPE AR R
VIOLATION Dsscmﬁ‘rér,l- i At
Owners/Renters are réspahsiBlall the way to/theyoad. The grass at the
maintained all the way't Mg Street Rﬁ‘-‘l@@n‘e\d‘;h&g?de violation.

ove violations on the property. The

AT e piy
”w have the opportunity to cogfelit:
are not corrected further legal action

Sdayeaf the above date It vio}

Robin Ortiz
not current code employee
(843)740-2673

s 4 ] s
rortiz@northcharleston.org L/ An V S 1he in o | hg en / dalp
U N

3\/ea/ s Tmonlls

PO Box 190016 e Narth Charleston
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CODE ENFORCEMENT DEPARTMENT o ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 06/12/2013

Case: RO1309106
Alkbar Anthony M

3891 Walnut St
N Charleston, SC 29405-7050

Property Address: 3891 WALNUT ST ORTH C H 14
TMS: 4690200119 ‘$ - JW (\Yw A
Ce ElBQRES S

The junk piled on th
behind the fence at Me

This notice is being given so th
violations must be corrected wit
will be taken, Please call Code ERy

above violations on the property. The

"v ‘ 3 s
i
l}é’g\‘ g dnslere not corrected further legal action
» e

3

3 Yaqfi qu/\n{L\f ‘P/ ':

Robin Ortiz [ 5
1] aud Jete
not current code employee fheiudting
(843)740-2673
rortiz@northcharleston.org
LAINTIFF'S
PO Box 190016 e North Charleston, SC 294! _ - wwwmaaw-37u8 @ northcharleston. .

P43

i IT
g EXHIB
:
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Property Owner/Tenant
First Name/Business PAUL
Middle Initial
Last Name QUATTLEBAUM
Street Address 3895 WALNUT ST
Subdivision WHIPPER BARONY
City/County City
TMS 4690200118

Case RO1415843

Code Inspector
Robin Qrtiz
(843)740-2673 (phone)
(843)745-1022 (fax)
rortiz@northcharleston.org
Mail to: PO Box 190016
North Charleston, SC 29419-9016
Location: 2500 City Hall Ln
North Charleston, SC 29406
Hours: 7:30 AM - 4:30 PM (Mon-Fri)

GENERAL VIOLATIONS:
9-67(2) Grass, weeds, briars, brush, etc,

Comments

GRASS N BACK YARD NEEDS TO BE CUT, INCLUDING OUTSIDE FENCE AT STREET
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Property Owner/Tenant
First Name/Business PETER
Middle tnitiat
Last Name MCNAUGHTON
Street Address 3895 WALNUT ST
Subdivision WHIPPER BARONY
City/County City
TMS 4690200118

Case RO1403568

Code Inspector
Robin Ortiz
(843)740-2673 (phone)
(843)745-1022 (fax)
rortiz@northcharleston.org
Mail to: PO Box 190016
North Charleston, SC 29419-9016
Location: 2500 City Hall Ln
North Charleston, SC 29406
Hours: 7:30 AM - 4 30 PM (Mon-Fri)

GENERAL VIOLATIONS:

9-67(1): Scrap, paper, junk, vehicle parts, trash, garbage, leaves, cans, vessels, broken bottles and glass, debris,

ete.

Comments

PROPERTY MANAGEMENT CLEANING UP YARD

FOR MONTAGUE AV
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CODE ENFORCEMENT DEPARTMENT o ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 09/24/2014
Case: RO1416728
Paul Quattlebaum
3895 WALNUT ST

NORTH CHARLESTON, SC 29405-7050

Property Address: 3895 WALNurs-rOY\T (
TMS: 4690200118. P B

The bushes at the ha¢k f,
blocked. U

GENERAL VIOLATION '(;,3. :

ML
{The ordinance can be {ound [‘;

9-46(e): Impeding ‘l B
o

Robin Ortiz L
not current code employee yc Ll 1 Mo f-é s L2 Ja 3

(843)740-2673 ' i
lV)c/MV/lnj end ’/"/C"

rortiz@northcharleston.org

g PLAINTIFF'S
g EXHIBIT
3
g

PO Box 190016 e North Charlesto aston

P
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CODE ENFORCEMENT DEPARTMENT e ANGELA MCJUNKIN, DIRECTOR

Code Enforcement: offical Inspection Notice 09/ 24/ 2014
Case: RO1416730
AKBAR ANTHONY M
3891 WALNUT ST

NORTH CHARLESTON, SC 29405-7050

The bushes at the ba
blocked. Thank you

This notice is being given so : Jou grfettit ove violations on the property. The
violations must be corrected wi 5 iclay e A B\ are not corrected further legal action
S o A e : & 5 B 4

Robin Ortiz
| .
not current code employee e ye ars Yoo o ,IL” L7 A ys
(843)740-2673 ,
rortiz@northcharleston.org Ine lu din i A daf (&%
PLAINTIFF'S
PO Box 150016 e North Charles rleston

P-14N€

g EXHIBIT
3
g
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Hedgewood St

North Charleston, Sc

DEFENDANT’S
EXHIBIT
Doz

{01243321.D0CX.1}
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STATE OF SOUTH CAROLINA
TITLE TO REAL ESTATE

NN

COUNTY OF CHARLESTON

KNOW ALL MEN BY THESE PRESENTS, that I/We, KENNETH P. LARSON (hereinafier
whether singular or plural the "Grantor”) in the State aforesaid, for and in consideration of the
sum of SEVENTY-TWO THOUSAND AND N0O/100 DOLLARS (872,000.00) and subject to the
Restrictions, Exceptions, and Limitations as set forth hereinafler, to the Grantor paid by
ANTHONY M. AKBAR (hereinafter whether singular or plural the "Grantee”) have granted,
bargained, sold and released, and, by these presents, do grant, bargain, sell and release unto the
said ANTHONY M. AKBAR, his/her/their Heirs and Assigns, in and to the following described
real property, to-wit:

ALL that certain piece, parcel or lot of land, together with all buildings and
improvements thereon, situate, lying and being in Charleston County, State of
South Carolina, known and designated as LOT 179, WHIPPER BARONY
SUBDIVISION, on that certin plat thereof made by Joseph Needle, CE, dated
April 10, 1948, and recorded in the RMC Office for Charleston County in Plat
book G, at Page 48, and having such size, shape, and dimensions, butting and
bounding as shown on said plat. Said lot BUTTING AND BOUNDING as
follows, to-wit: On the Northwest by Lot 178 Whipper Barony Subdivison; on
the Northeast by the right-of-way of Walnut Avenue; on the Southeast by Lot 180
Whipper Baron Subdivison; on the Southwest by the right-of-way of Meeting
Street Road.

BEING the same property conveyed to the Grantor herein by deed of Mildred R.
Larson dated July 28, 1995, and recordedon August 2, 1995, in the RMC Office
for Charleston County in Book C258, at Page 022.

TMS Number: 469-02-00-119

Grantees' Address: 3891 Walnut Street, Charleston, SC 29405
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Together with all and singular the rights, members, hereditaments and

appurtenances to the said premises belonging or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular in and to the aforesaid premises unto the said
Grantees, ANTHONY M. AKBAR, his/her/their Heirs and Assigns forever.

And the Grantor does hereby bind the Grantor and the Grantor's Heirs, Executors and
Administrators, to warrant and forever defend all and singular the said premises unto the said
Grantees hereinabove named and the Grantee's Heirs and Assigns against the Grantor and the
Grantor's Heirs and against every person whomsoever lawfilly claiming, or to claim, the same or

any part thereof.

WITNESS our hands and seals this 11th day of December in the year of our Lord one
thousand nine hundved ninety-eight (1998) and in the two hundred and twenty-third (223) year of

the Sovereignty and Independence of the United States of America.

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:
O R Lolton G AP S T
Witness #1 U KENNETH P. LARSON
Witness #2

1510
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STATE OF SOUTH CAROLINA )

— N

COUNTY OF CHARLESTON

The foregoing instrument was acknowledged before me by Kenneth P. Larson on this 11th
day of December, 1998.

O R_Loffo~

Notary Public for Sbuth Carolina
My commission expires: 7-6-2004

AKBAR?98-2537
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON AFFIDAVIT

PERSONALLY appeared before me the undersgined, who being duly sworn,
deposes and says:

1. - TIhave read the information on this Affidavit and I understand such information.
2, The property is being transferred by Kenneth P, Larson to Anthony M. Akbar on December 11,
1998.
3. Check one of the following: The DEED is
(a) XX subject to the deed recording fees as a transfer for consideration paid or to be

paid in money or money’s worth,

(b) ubject to the deed recording fee as a transfer between a corporation, a
partnership or other entity and a stockholder, partner or owner of the entity, or is
a transfer to a trust or as distribution to a trust beneficiary.

(c) EXEMPT from the deed recording fee because (exemption # )

(If exempt, please skip items 4-6, and go to item 7 of this affidavit)

4. Check one of the following if either item 3(a) or item 3(b) above has been checked.
(a) XX The fee is computed on the consideration paid or to be paid in money or
money's worth in the amount of $72,000.00

(b) The fee is computed on the fair market value of the realty which is §
(c) The fee is computed on the fair market value of the realty as established for
property tax purposes which is $ .
5 Check YES, or NO xx to the following: A lien or encumbered existed on the land,

tenement, or realty before the transfer and remained on the land, tenement, or realty after the )
transfer. If “Yes", the amount of the outstanding balance of this lien or encumbrance is §

6. The DEED Recording Fee is computed as follows:
(a) 72,000.00 the amount listed in item 4 above
(b) 00 the amount listed in item 5 above (no amount place zero)
(c) 72,000.00 Subtract Line 6(b) from Line 6(a) and place the result.

7 As required by Code Section 12-24-70, I state that I am a responsible person who was connected
with the transaction as : __Closing Attorney .

8. T understand that a person required to furnish this affidavit who willfully furnishes a false or
fraudulent affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than
one thousand dollars or imposed not more than one year, or both.

Grantor, Grantee or Legal Representative connected
with this transaction

L. Russell Be
SWORN to before me this 11th

day of December, 1998.

Qo ) Lotte

Notary Public for Sputh Carolina
My Commission Expires: 7-6-2004
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

Darlene Rash, Individually and as
Personal Representative for the Estate
of Bronson Harley Rash,

Civil Action No. 2019-CP-10-1000061

JOINT DEFENDANTS PRELIMINARY
REQUESTED JURY INSTRUCTIONS AND
SPECIAL INTERROGATORIES

Plaintiff,

Daniel McJunkin, South Carolina
Department of Transportation, South
Carolina Electric and Gas, Snyder
Party Rental, Inc., Anthony M. Akbar,
and Paul Quattlebaum,

)
)
)
)
)
)
V. )
)
)
)
)
)
)

Defendants.

Pursuant to Rules 49 and 51 of the South Carolina Rules of Civil Procedure,
Defendants Dominion Energy South Carolina, Inc. f/k/a South Carolina Electric & Gas
Company (“Defendant” or “DESC”), Anthony Akbar, and Paul Quattlebaum jointly request
that the Court submit to the Jury, individually and collectively, the attached instructions and

special interrogatories.

Respectfully Submitted,

s/ George C. Johnson

|.S. Leevy Johnson, Esquire (SC Bar # 3020)

George C. Johnson, Esquire (SC Bar # 9308)
Chelsea A. Glover, Esquire (SC Bar #103896)
JOHNSON TOAL & BATTISTE, P.A.

Post Office Box 1431

Columbia, South Carolina 29202

(803) 252-9700

islj@jtbpa.com
george@jtbpa.com
and
2 COURT'S
: El)ém?gcb:gbmesgsncs M. Dawes Cook, Jr., Esquire (SC Bar # 1376)
5 ok Y2 David S. Cox, Esquire (SC Bar # 66195)
G OATE DS -2 Barnwell Whaley Patterson & Helms, LLC
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March 27, 2023

211 King Street, Suite 300 Charleston SC 29401
843.329.5301
dcox@barnwell-whaley.com

ATTORNEYS FOR DEFENDANT DOMINION
ENERGY SOUTH CAROLINA, INC. f/k/la SOUTH
CAROLINA ELECTRIC & GAS COMPANY

By: s/ lan S. Ford

lan S. Ford
lan.Ford@FordWallace.com

Hunter H. James
Hunter.James@FordWallace.com

715 King Street | Charleston, SC 29403

(843)277-2011

www.FordWallace.com

Attorneys for Defendant Anthony M. Akbar

s/ Jenny C. Honeycutt

Jenny C. Honeycutt (SC Bar #72657)
Costa Honeycultt, LLC

102 Wappoo Creek Drive, Suite 8
P.O. Box 13823 (29422)

Charleston, South Carolina 29412
(843) 259-1245
Jenny@costahoneycutt.com

and

Nanette L. Wesley (GA Bar # 748388)
(admitted Pro Hac Vice)

8990 Main Street

Woodstock, Georgia 30188
(678)242-8115
nwesley@wesleyfirm.com

Attorneys for Defendant Paul Quattlebaum
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DEFENDANTS REQUEST TO CHARGE NO. 1
(Corporation as Defendant)

This case should be considered and decided by you as an action between persons of
equal standing in the community. A corporation, such as the Defendant, is entitled to the
same fair trial at your hands as a private individual, such as the Plaintiff. All persons,
including corporations, stand equal before the law and are to be dealt with as equals in a

court of justice.

Source:

Kerr v. City of Chicago, 424 F.2d 1134, 1138 (7th Cir. 1970), cert denied, 400 U.S. 833
(1970); Hon. William C. Mathes, Jury Instructions & Forms for Federal Civil Cases, 28 F.R.D.
401, 414 (1962).
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DEFENDANTS REQUEST TO CHARGE NO. 2
(Preponderance of the Evidence)

The burden of proof in this case is by a preponderance of the evidence. A
preponderance of the evidence simply means the greater weight of the evidence. It is
evidence which, as a whole, shows that the fact sought to be proved is more likely true than
not true.

This can be illustrated by imagining a set of scales. When the case begins, the scales
are even. After all of the evidence has been presented, if the scales remain even or if they tip
even slightly in favor of the Defendant, then the Plaintiff has failed to meet the burden of proof
and would not be entitled to recover in this case. If, on the other hand, the scales tip even
slightly in favor of the Plaintiff, the Plaintiff will have met the burden of proof and you should
return a verdict for the Plaintiff.

The Plaintiff in this action has alleged that he suffered damages as a result of the
negligence of the Defendant. The Plaintiff, by making this claim, shoulders the burden of
proof. This burden is a positive duty which may not be met by showing injury only. That is,
the Plaintiff may not rely on the theory that the mere fact of injury warrants recovery.

No inference of negligence arises from the mere fact of injury. The Plaintiff's burden of
proof cannot be met by relying on the theory that the thing speaks for itself or that the very
fact of injury indicates a failure to exercise reasonable care. Plaintiff must produce credible
evidence showing some breach of duty owed to him which proximately caused injury or
damage.

The Plaintiff must also demonstrate, by the preponderance of the evidence, the causal
relationship between the alleged negligence of the Defendant and the Plaintiff's injuries. If he

fails to demonstrate this causal relationship, he fails to prove his case.
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Source:

Metro. Stevedore Co. v. Rambo, 521 U.S. 121, 137 n.9 (1997); Kemmerlin v. Wingate, 274
S.C. 62, 65, 261 S.E.2d 50,51 (1979); Armstrong v. Weiland, 267 S.C. 12, 16, 225 S.E.2d
851, 853 (1976); Gilland v. Peter's Dry Cleaning Co., 195 S.C. 417, 11 S.E.2d 857, 858-59
(1941);_Covington v. Atl. Coast Line R.R. Co., 158 S.C. 194, 155 S.E. 438, 442 (1930);
Reiland v. Southland Equip. Serv., Inc., 330 S.C. 617, 634-35, 500 S.E.2d 145, 154 (Ct. App.
1998); Snow v. City of Columbia, 305 S.C. 544, 555, 409 S.E.2d 797, 803 (Ct. App. 1991).
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DEFENDANTS REQUEST TO CHARGE NO. 3
(Credibility of Witnesses)

Necessarily, you must determine the credibility of witnesses who have testified in this
case. Credibility simply means believability. It becomes your duty as jurors to evaluate the
evidence and determine what evidence convinces you it is true.

In determining the believability of witnesses who have testified in this case, you may
believe one witness over several withesses or several witnesses over one witness. You may
believe a part of the testimony of a witness and reject the remaining part of the testimony of
that same witness. You may believe the testimony of a witness in its entirety or reject the
testimony of a witness in its entirety. You may consider whether the witness has an interest
in the result of the trial, whether the witness is prejudiced toward either the Plaintiff or the
Defendant, the opportunity for the witness to have seen the matters and things about which
the witness may testify, and the way the witness acts on the witness stand.

In determining the credibility of the witness, you may consider any matter that has a
reasonable tendency to prove or disprove the truthfulness of his testimony, including, but not
limited to, the following:

o Their demeanor while testifying and the manner in which they testified; the
extent of their capacity to perceive, to recollect, or to communicate any matter about which

they testify; and the extent of their opportunity to perceive any matter about which they testify;

o Their reputation for honesty or veracity or the lack thereof;
o The existence or non-existence of a bias, interest, or other motive;
o A statement previously made by the witness that is inconsistent with their

testimony; and
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o The existence or non-existence of any fact testified to by the witness, their
attitude toward the action in which they testify or toward the giving of testimony, and their

admission of untruthfulness.

Source:

M.B.A.F.B. Fed. Credit Union v. Cumis Ins. Soc'y, Inc., 681 F.2d 930, 932-33 (4th Cir. 1982);
State v. Lynn, 277 S.C. 222, 227-28, 284 S.E.2d 786, 789-90 (1981); State v. Brewington,
267 S.C. 97, 100-01, 226 S.E.2d 249, 250-51 (1976); Mays v. Mays, 267 S.C. 490, 493-94,
229 S.E.2d 725, 726-27 (1976); State v. Bottoms, 260 S.C. 187, 196, 195 S.E.2d 116, 119
(1973); Taylor v. State, 258 S.C. 369, 375-76, 188 S.E.2d 850, 853 (1972); McMillan v.
Ridges, 229 S.C. 76, 79-81, 91 S.E.2d 883, 884-85 (1956); Small v. Pioneer Mach., Inc.,
329 S.C. 448, 464—65, 494 S.E.2d 835, 843-44 (Ct. App. 1997).
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DEFENDANTS REQUEST TO CHARGE NO. 4
(Expert Witness Testimony — General Charge)

Although lay witnesses are limited to testifying about facts within their knowledge and
are not allowed to give opinions, certain witnesses—who, by training, education, or
experience are considered as experts in a particular field—may give opinions in that field
based upon the facts of a matter. Their conclusions and opinions constitute evidence to be
considered by you in connection with all of the other testimony and evidence in the case.
That is to say, you may consider the expert’s opinion just as you do all other evidence in the
case, and it is for you, the jury, to give it such weight as you, in your experience and
discretion, may determine. By this, | mean that you must weigh such evidence and accept or
reject it in the same manner that you treat all other evidence in the case. In determining the
weight to be given the expert’s opinion, you should consider the qualifications and credibility
of the expert and the reasons given for his or her opinions.

The testimony of experts is to aid and assist you as jurors, not to dominate or control
you in the decision of questions of facts. Their opinions and deductions, from the evidence
before you, do not preclude yours. You are required to decide disputed questions after
comparison and consideration of all the evidence in this case.

Where expert testimony is not relied on to establish proximate cause, the Plaintiff must
offer evidence that rises above a mere speculation or conjecture.

| charge you that: You, as the jurors, are to apply the same standards of evaluation of
expert witness testimony as are applied to other witnesses. It is for the jury to judge the
credibility of the expert withesses as well as any other witnesses, and to decide what weight,

if any, is attached to the expert testimony, as well as the testimony of any other witnesses.
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The amount of the expert witness’ fee is a matter that you may consider as possibly
affecting the believability of an expert. However, there is nothing improper in the expert

witnesses being paid a reasonable fee for their work.

Source:

Rules 701-705, SCRE; Tiller v. Nat'l| Health Care Ctr., 334 S.C. 333, 338-43, 513 S.E.2d
843, 845-48 (1999); Smoak v. Liebherr-America, Inc., 281 S.C. 420, 422, 315 S.E.2d 1186,
118 (1984); Young v. Tide Craft, Inc., 270 S.C. 453, 468-69, 242 S.E.2d 671, 678 (1978);
O'Kelley v. Mut. Life Ins. Co., 197 S.C. 109, 14 S.E.2d 582, 585 (1941); Means v. Gates, 348
S.C. 161, 165-66, 558 S.E.2d 921, 923-24 (Ct. App. 2001); Small v. Pioneer Mach., Inc.,
329 S.C. 448, 467-70, 494 S.E.2d 835, 845-46 (Ct. App. 1997); Hawkins v. Greenwood Dev.
Corp., 328 S.C. 585, 599, 493 S.E.2d 875, 882-83 (Ct. App. 1997); Doe v. Greenville Hosp.
Sys., 323 S.C. 33, 36-37, 448 S.E.2d 564, 566 (Ct. App. 1994); Small v. Pioneer Mach. Inc.,
316 S.C. 479, 486-89, 450 S.E.2d 609, 614-15 (Ct. App. 1994); Madden v. Cox, 284 S.C.
574, 582-83, 328 S.E.2d 108, 114 (Ct. App. 1985); Welch v. Whitaker, 282 S.C. 251, 258—
59, 317 S.E.2d 758, 763 (Ct. App. 1984).
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DEFENDANTS REQUEST TO CHARGE NO. 5

(Mere Fact Accident Occurred)

I charge you that the mere fact that an accident has happened, standing alone, cannot permit
you to draw any inference that such an accident has been caused by anyone's negligence,
fault, or breach. Further, the fact that a person receives an injury or is damaged or the fact

that an accident occurs is insufficient to prove negligence.

Source:

Snow v. City of Columbia, 305 S.C. 544, 409 S.E.2d 797 (S.C. App. 1991)

10
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DEFENDANTS REQUEST TO CHARGE NO. 6
City of North Charleston Ordinance
That the City of North Charleston’s Zoning Ordinance Section 4-13, titled “Visibility at
Intersections,” was enacted on September 24, 1998.
In the City of North Charleston, poles and support structures less than twelve (12)
inches in diameter may be permitted within the triangular area bounded on two sides by the
street right-of-way lines.

The City of North Charleston’s Zoning Ordinance, Section 3-2, includes the following:
definition:

Nonconformity. A nonconformity is any lot of record, use, building, structure, or
vegetation in existence prior to the effective date of this ordinance, but which fails, by
reason of such adoption, revision or amendment, to conform to the present

requirements of the ordinance.

The City of North Charleston’s Zoning Ordinance, Section 4-5, titled “Nonconforming
uses, buildings, structures, conditions, and lots,” states “to avoid undue hardship, the lawful
use of any such use, building or structure at the time of the enactment, amendment, or
revision of this section may be continued even though such structure does not conform with

the provisions of this section...”

Source:

(City of North Charleston Ord. No. 1998-85, 9-24-98; Ord. No. 1986-61, 12-11-86; Ord. No.
1987-20, 4-9-87; Ord. No. 1990-36, 7-12-90; Ord. No. 1992-37, § 1, 10-8-92; Ord. No. 1992-
47, 11-5-92; Ord. No. 1993-7, 3-11-93; Ord. No. 1993-8, 3-25-93; Ord. No. 1995-52, 10-24-
95; Ord. No. 1996-35, 7-25-96; Ord. No. 1996-47, 8-22-96; Ord. No. 1998-62, 7-23-98; Ord.
No. 2002-068, 9-26-02; Ord. No. 2002-088, 11-26-02; Ord. No. 2006-62, 9-28-06; Ord. No.
2007-19, § (5), 4-26-07; Ord. No. 2009-13, 3-26-09; Ord. No. 2010-071, 10-28-2010; Ord.

11
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No. 2014-017, 3-27-2014; Ord. No. 2015-032, 8-27-2015; Ord. No. 2018-069, 12-20-2018;
Ord. No. 2020-016, 2-27-2020; Ord. No. 2020-037, Exh. A, 8-27-2020; 2021-009, Exh. A, 2-
25-2021; Ord. No. 2021-024, Exh. A, 3-25-2021; Ord. No. 2022-021, Exh. A, 3-24-2022;
(Ord. No. 1985-17, § 3-28-85; Ord. No. 1990-36, 7-12-90; Ord. No. 1996-20, 5-9-96; Ord. No.
1996-38, 7-25-96; Ord. No. 1998-90, 11-12-98; Ord. No. 2003-013, 2-27-03; Ord. No. 2006-
28, § 1, 5-25-06; Ord. No. 2010-25, 4-22-2010; Ord. No. 2020-044, Exh. A, 9-24-2020; Ord.
No. 2021-057, Exh. A, 8-28-2021; Ord. No. 2021-076, Exh. A, 11-23-2021).

12
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DEFENDANTS REQUEST TO CHARGE NO. 7

(The National Electrical Safety Code)

1. Where there are curbs: supporting structures, support arms, anchor guys, or
equipment attached thereto, up to 4.6 m (15ft) above the road surface shall be located
a sufficient distance from the street side of the curbs to avoid contact by ordinary
vehicles using and located on the traveled way. For a redirectional curb, such distance
shall be notless than 150mm (6 in) for paved or concrete swale-type curbs, such
facilities shall be located behind the curb.

2. Where there are no curbs, supporting structures should be located a sufficient
distance from the roadway to avoid contact by ordinary vehicles using and located on
the traveled way. [emphasis added]

3. Location on overhead utility installations are special cases that must be resolved in a
manner consistent with the prevailing limitations and conditions.

4. Where a governmental authority exercising jurisdiction over structure location has
issued a permit for, or otherwise approved, specific locations for supporting structures

that permit or approval shall govern.

Source:

(National Electrical Safety Code 231(B), 6-16-2006)

13
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DEFENDANTS REQUEST TO CHARGE NO. 8
(Negligence)

The Plaintiff claims that the Defendant was negligent and should compensate the
Plaintiff for the injuries the Plaintiff suffered as a result of the Defendant’s alleged negligence.
In order to prove that the Defendant was negligent, the Plaintiff must prove by a
preponderance, or greater weight, of the evidence the following things:

1. That the Defendant was negligent or careless, in one or more of the particulars

of conduct alleged by the Plaintiff; and

2. That the Plaintiff was injured or damaged in his person or property or both; and

3. That the Defendant’'s negligence or carelessness, in one or more of the

particulars as alleged by the Plaintiff, was the proximate cause of the Plaintiff’s injuries.

The first of these is whether the Plaintiff has proven by a preponderance, or greater
weight, of the evidence that the Defendant breached the duty of care by a negligent act or
omission. Negligence means that a person has done something that a reasonable person
would not have done or has failed to do something that a reasonable person would have
done in the same situation. A suspicion or conjecture that the Defendant was negligent is not
evidence of negligence. The bare fact that the Plaintiff sustained injury or damage does not
place any responsibility on the Defendant. The Plaintiff must prove by a preponderance of the
evidence that there was some act of negligence on the part of Defendant which caused the
injury 6r damage.

The Plaintiff must also prove by a preponderance, or greater weight, of the evidence
that he sustained injury or damage as a result of the Defendant’s breach of duty.

Finally, if you find that the Plaintiff has proved the Defendant was negligent, then your
next inquiry would be whether the Plaintiff has proved by a preponderance, or greater weight,

that such negligence was the proximate cause of the injury or damage.
14
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A finding of negligence, alone, is not actionable unless it proximately caused the Plaintiff's
injuries. Negligence is not actionable unless it is a proximate cause of the injury complained
of, and it may be deemed a proximate cause only when without such negligence the injury

would not have occurred or could have been avoided.

Source:

Thomasko v. Poole, 349 S.C. 7, 11-14, 561 S.E.2d 597, 599-600 (2002); Bishop v. S.C.
Dep't of Mental Health, 331 S.C. 79, 88-91, 502 S.E.2d 78, 82-84 (1998); Bramlette v.
Charter-Medical-Columbia, 302 S.C. 68, 72-73, 393 S.E.2d 914, 916-17 (1990); Kemmerlin
v. Wingate, 274 S.C. 62, 65, 261 S.E.2d 50, 51 (1979); Hughes v. Children’s Clinic, P.A., 269
S.C. 389, 398-99, 237 S.E.2d 753, 757 (1977); Armstrong v. Weiland, 267 S.C. 12, 16, 225
S.E.2d 851, 853 (1976); Messier v. Adicks, 251 S.C. 268, 270-71, 161 S.E.2d 845, 845-46
(1968); Gunnels v. Roach, 243 S.C. 248, 251-53, 133 S.E.2d 757, 759-60 (1963); Thomas
v. Atl. Greyhound Corp., 204 S.C. 247, 29 S.E.2d 196, 198-99 (1944); Driggers v. City of
Florence, 190 S.C. 309, 2 S.E.2d 790, 791 (1939); Hubbard v. Taylor, 339 S.C. 582, 588-89,
529 S.E.2d 549, 552 (Ct. App. 2000); Small v. Pioneer Mach., Inc., 329 S.C. 448, 462-67,
494 S.E.2d 835, 842-45 (Ct. App. 1997); Alston v. Blue Ridge Transfer Co., 308 S.C. 292,
295-98, 417 S.E.2d 631, 633-34 (Ct. App 1992); Crolley v. Hutchins, 300 S.C. 355, 356-58,
387 S.E.2d 716, 717—18 (Ct. App. 1989); Cash v. Kim, 288 S.C. 292, 295-96, 342 S.E.2d 61,
63 (Ct. App. 1986); Carver v. Med. Soc'y of S.C., 286 S.C. 347, 350-51, 334 S.E.2d 125, 127
(Ct. App. 1985).

15
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DEFENDANTS REQUEST TO CHARGE NO. 9

(Inverse Negligence Per Se)

The violation of a statute or ordinance is negligence per se. That is, a violation of a statute or
ordinance is negligence in and of itself. The violation of a statute or ordinance is not,
however, necessarily willful or wantonness, but such a violation may be considered by you,
the jury along with all of the other facts and circumstances surrounding the event, as

evidence of reckless or willful conduct.

| charge you that under South Carolina law, a motorcycle permittee may only operate a
motorcycle after six o’clock a.m. and not later than six o'clock p.m. any permittee who does
so without being accompanied by a licensed driver does so unlawfully, and such conduct is
negligence per se. If an injury is sustained as a proximate result of such unlawful driving, the

permittee is liable.

Source:
SC CODE ANN 56-1-50(B)(2) as amended, Act 267 (2016); see, Cirosky v. Smathers, 128
S.C. 358 (1924).

16
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DEFENDANTS REQUEST TO CHARGE NO. 10
(Duty)

Generally, duty is defined as the obligation to conform to a particular standard of conduct
toward another. Duty arises from the relationship between the alleged tortfeasor and the injured party.
In order for negligence liability to attach, the parties must have a relationship recognized by law as the
foundation of a duty of care.

The common law duty of due care includes the duty to avoid damage or injury to foreseeable
plaintiff. However, where the injury complained of is not reasonably foreseeable in the exercise of due

care, there is no liability.

Source:

Huggins v. Citibank, N.A., 355 S.C. 329, 332, 585 S.E.2d 275, 277 (2003) (quoting Hubbard v.
Taylor, 339 S.C. 582, 588, 529 S.E.2d 549, 552 (2000)); Huggins, 355 S.C. at 333, 585 S.E.2d at 277;
Spence v. Wingate, 395 S.C. 148, 160, 716 S.E.2d 920, 926 (2011); Hurst v. E. Coast Hockey League,
Inc., 371 S.C. 33, 37, 637 S.E.2d 560, 562 (2006); Dorrell v. S.C. Dep’t of Transp., 361 S.C. 312, 318,
605 S.E.2d 12, 15 (2004); Foreman v. Atl. Land Corp., 271 S.C. 130, 132-33, 245 S.E.2d 609, 610-11
(1978).

17
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DEFENDANTS REQUEST TO CHARGE NO. 11
(Proximate Cause)

A Plaintiff may only recover for injuries proximately caused by a Defendant’s
negligence. Proximate cause is the direct cause of injury. It is something that produces a
natural chain of events which, in the end, brings about the injury. In order for the Plaintiff to
recover, it is necessary for him to prove that the injury was the proximate result of negligence
on the part of the Defendant. This is basic to recovery and cannot be left to surmise,
speculation, or conjecture. If he fails to demonstrate this causal relationship, he fails to prove
his case.

Proximate cause requires proof of both causation in fact and legal cause. Causation
in fact is proved by establishing the Plaintiff's injury would not have occurréd “but for” the
Defendant's negligence. Legal cause is proved by establishing foreseeability.

To prove that the Defendant’s negligence proximately caused the Plaintiff's injury, the
Plaintiff must first prove causation in fact. This is proven by showing that the injury would not
have occurred “but for” the Defendant’s negligence.

The Plaintiff must also prove legal cause, or that the injury was foreseeable. This
means that the injury occurred as a natural and probable consequence of the Defendant’s
negligence. The Plaintiff must prove that some injury from the Defendant’s negligence was
foreseeable, but does not have to prove that the particular injury that occﬁrred was
foreseeable. However, the Defendant cannot be held responsible for things which could not
be expected to happen. Foreseeability is not determined from hindsight, but rather from a
Defendant’s perspective at the time of the complained act.

Where the cause of the Plaintiff's injury may be as reasonably attributed to an act for
which Defendant is not liable as to one for which Defendant is liable, Plaintiff has failed to

carry the burden of establishing that his injuries were the proximate result of Defendant’s
18
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negligence. If the accident would have happened as a natural and probable consequence,
even in the absence of the alleged breach, then the Plaintiff has failed to demonstrate

proximate cause.

Source:

Baggerly v. CSX Transp., Inc., 370 S.C. 362, 369, 635 S.E.2d 97, 101 (2006); Oliver v. S.C.
Dep't of Highways & Pub. Transp., 309 S.C. 313, 316, 422 S.E.2d 128, 130 (1992);
Hanselmann v. McCardle, 275 S.C. 46, 48, 267 S.E.2d 531, 533 (1980); Young v. Tide Craft,
Inc., 270 S.C. 453, 462, 242 S.E.2d 671, 675 (1978); Locklear v. Se. Stages, Inc., 193 S.C.
309, 8 S.E.2d 321, 325 (1940); Bailey v. Segars, 346 S.C. 359, 366, 550 S.E.2d 910, 914 (Ct.
App. 2001); Trivelas v. S.C. Dept. of Transp., 348 S.C. 125, 136-37, 558 S.E.2d 271, 276-77
(Ct. App. 2001); Vinson v. Hartley, 234 S.C. 389, 400, 477 S.E.2d 715, 721 (Ct. App. 1996).

19
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DEFENDANTS REQUEST TO CHARGE NO. 12
(Intervening Cause)

A prior and remote cause cannot be made the basis of an action, if such remote cause
did nothing more than furnish a condition or give rise to an occasion by which an injury was
made possible, if there intervened between such prior cause and injury an independent and
efficient cause of injury, even though such injury would not have happened but for such
condition or occasion.

Remoteness in time or space may be an important consideration in whether negligent
conduct is a substantial factor in producing harm and may give rise to the likelihood that other
intervening causes have taken over the responsibility. But when causation is found, and other
factors are eliminated, remoteness cannot bar recovery on its own.

When negligence appears merely to have brought about a condition of affairs, or a
situation in which another and entirely independent and efficient agency intervenes to cause
the injury, the latter is to be deemed the direct or proximate cause, and the former only the
indirect or remote cause. For an intervening act to break the causal link and insulate the

tortfeasor from further liability, the intervening act must be unforeseeable.

Source:

Stone v. Bethea, 251 S.C. 157, 161-62, 161 S.E.2d 171, 173-74 (1968); McKnight v. S.C.
Dep't of Corr., 385 S.C. 380, 388, 684 S.E.2d 566, 569-70 (Ct. App. 2009).

20
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DEFENDANTS REQUEST TO CHARGE NO. 13

(Intervening Negligence Of Third Party)

The chain of causation between the defendant's negligence and the injury may be broken by
the independent intervening acts or omissions of another person over whom the defendant
has no control. In order to decide whether an intervening act breaks the chain of causation,
you must determine whether the intervening act or omission was reasonably foreseeable by
the defendant. If you find that the intervening act or omission was not foreseeable, the
defendant is not liable unless his actions alone would have caused the plaintiff's injury even
without the intervening act or omission.

Source:
Young v. Tide Craft, Inc., 270 S.C. 453, 242 S.E.2d 671 (1978).
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DEFENDANTS REQUEST TO CHARGE NO. 14

(Foreseeability)

The law requires only reasonable foresight on the part of a Defendant. When the
damages complained of are not reasonably foreseeable in the exercise of due care, there is
no liability, and one is not charged with foreseeing that which is unpredictable or could not be
expected to happen. Foreseeability is not determined from hindsight, but rather from the

defendant's perspective at the time of the complained of act.

Source:

Young v. Tide Craft, Inc., 270 S.C. 453, 46266, 242 S.E.2d 671, 675-77 (1978); Key Sales
Co.v. S.C. Elec. & Gas Co., 290 F. Supp. 8, 24-25, 28 (D.S.C. 1968), affd 422 F.2d 389 (4th
Cir. 1970).
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DEFENDANTS REQUEST TO CHARGE NO. 15
(Motor Vehicles - General Charge)

A. Common Law

Members of the jury, the State of South Carolina recognizes what is called common law. The
common law of this State governs and controls the operation of motor vehicles and
motorcycles. The common law rules of the road require the operator of a motor vehicle to use
the streets and highways with due care, with a due regard for the like use of such streets and
highways by others; that is to say, the common law of this State requires the exercise of due
care, that degree of care which would have been exercised by a person of ordinary reason
and prudence, operating the same vehicle at the same time and place, under the same
circumstances. This common law duty includes that of maintaining a proper lookout for other
vehicles or pedestrians which may be upon the highway. It includes the duty to keep the
vehicle under proper control. In fact, the common law duty to exercise due care runs through

the entire spectrum and gamut of the operation of the vehicle.

It is the duty of every person using a public street or highway, whether as a pedestrian or as
a driver of a vehicle, to exercise ordinary care at all times to avoid placing himself or others in

danger and to use like care to avoid an accident from which an injury might resuilt.

B. Statutory Law

In addition to this common law duty to exercise due care, the General Assembly of this State
has passed certain statutes which govern and control operators and drivers of motor
vehicles. These statutes are the law of the State, and | present some of them to you for your

consideration.
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Maximum Speed Limits; Lower Speeds May Be Required

A person shall not drive a vehicle on a roadway at a speed greater than is reasonable and
prudent under the conditions and having regard to the actual and potential hazards then
existing. Speed must be so controlled to avoid colliding with a person, vehicle or other
conveyance on or entering the highway in compliance with legal requirements and the duty of

a person to use due case.

Vehicle turning left.

The driver of a vehicle intending to turn to the left within an intersection or into an alley,
private road or driveway shall yield the right-of-way to any vehicle approaching from the
opposite direction which is within the intersection or so close thereto as to constitute an

immediate hazard.

Right-Of-Way

Except when directed to proceed by a police officer, every driver of a vehicle approaching a
stop sign shall stop at a clearly marked stop line but, if none, before entering the crosswalk
on the near side of the intersection or, if none, then at the point nearest the intersecting
roadway where the driver has a view of approaching traffic on the intersecting roadway
before entering it. After having stopped, the driver shall yield the right-of-way to any vehicle in
the intersection or approaching on another roadway so closely as to constitute an immediate
hazard during the time when such driver is moving across or within the intersection or

junction of roadways.

Source:
24
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SC Code Ann. §56-5-1520 as amended; SC Code Ann. §56-5-2320 as amended; SC Code
Ann. §56-5-2330(B) as amended.
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DEFENDANTS REQUEST TO CHARGE NO. 16

(Intersections)

Travelers on both the favored and unfavored highway must use ordinary care in keeping a
proper lookout for vehicles approaching an intersection. The driver on the unfavored highway
has a duty to stop and yield the right of way to any vehicle approaching the intersection on
the favored highway so closely as to constitute an immediate hazard. However, if there is no
traffic approaching so near as to constitute an immediate hazard, the driver on the unfavored
highway has a right to enter the intersection. It then becomes the duty of those approaching

the intersection on the favored highway to yield the right of way to him.

Source:

See Carter v. Beals, 248 S.C. 526, 151 S.E.2d 671 (1966); Warren v. Watkins Motor Lines,
242 S.C. 331, 130 S.E.2d 896 (1963); Brown v. Howell, 284 S.C. 605, 327 S.E.2d 659 (Ct.
App. 1985); Cope v. Eckert, 284 S.C. 516, 327 S.E.2d 367 (Ct. App. 1985); S.C. Code Ann. §
56-5-2330 (2006).
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DEFENDANTS REQUEST TO CHARGE NO. 17
(Duty to Keep Lookout and to Keep Vehicle Under Control)
A person using the public roads of this State owes an urgent duty to keep a proper lookout for
other persons or objects upon the highway. The duty is not merely one of looking but one of
observation. In the exercise of due care or caution for the safety of himself and others, a
person must look in such an intelligent and careful manner as to enable him to see a person
or object upon the highway. A person who fails to keep a proper lookout or fails to see what a

person of ordinary care and prudence would have seen is guilty of negligence.

When the vision of a motorist is obscured by unfavorable conditions, whether by reason of
weather conditions, atmospheric conditions or other obstructions to vision, such motorist
must exercise due care consistent with the conditions of travel encountered. Likewise, a
motorist should exercise reasonable care in keeping a lookout commensurate with the

increased danger occasioned by the conditions that obscure his vision.

A person operating a motor vehicle on a public highway owes an urgent duty to keep the
vehicle under proper control so as to be able to slow down, stop or turn such vehicle in order

to avoid colliding with other vehicles, pedestrians and obstructions lawfully on the roadway.

Source:

See Thomasko v. Poole, 349 S.C. 7, 561 S.E.2d 597 (2002); Burgess Brogdon, Inc. v. Lake,
288 S.C. 16, 339 S.E.2d 507 (1986); Lufkin v. Kyle, 275 S.C. 90, 267 S.E.2d 533 (1980);
Goss v. Mitchell, 265 S.C. 431, 219 S.E.2d 666 (1975); Easler v. Pappas, 252 S.C. 398, 166
S.E.2d 808 (1969); Gause v. Livingston, 251 S.C. 8, 159 S.E.2d 604 (1968); Edwards v.
Bloom, 246 S.C. 346, 143 S.E.2d 614 (1965); Yaun v. Baldridge, 243 S.C. 414, 134 S.E.2d
248 (1964);Warren v. Watkins Motor Lines, 242 S.C. 331, 130 S.E.2d 896 (1963); Brown v.
Smalls, 325 S.C. 547, 481 S.E.2d 444 (Ct. App. 1997); Campbell v. Paschal, 290 S.C. 1, 14,
347 S.E.2d 892, 900 (Ct. App. 1986).
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DEFENDANTS REQUEST TO CHARGE NO. 18

(Speed of Vehicle)

Section 56-5-1520 of the South Carolina Code reads in relevant part:

(A)A person shall not drive a vehicle on a highway at a speed greater than is
reasonable and prudent under the conditions and having regard to the actual and
potential hazards then existing. Speed must be so controlled to avoid colliding with
a person, vehicle, or other conveyance on or entering the highway in compliance
with legal requirements and the duty of a person to use care.

(F) The driver of a vehicle shall drive, consistent with the requirements of subsection

(A), at an appropriate reduced speed when approaching and crossing an intersection

or railway grade crossing, when approaching and going around a curve, approaching a

hillcrest, when traveling upon any narrow bridge, narrow or winding roadway, and

when [a] special hazard exists with respect to pedestrians or other traffic or by reason

of weather or highway conditions.

A driver has a duty to adjust his speed to conditions and hazards. The driver of every vehicle
is required to drive at an appropriately reduced speed when hazards exist with respect to
weather or highway conditions. A motorist whose vision is obscured by unfavorable weather

conditions must exercise care commensurate with the conditions of travel.

Source:

Thomasko v. Poole, 349 S.C. 7, 561 S.E.2d 597 (2002); Burgess Brogdon, Inc. v. Lake, 288
S.C. 16, 339 S.E.2d 507 (1986); Cornwell v. Plummer, 265 S.C. 587, 220 S.E.2d 879 (1975);
Cohens v. Atkins, 333 S.C. 345, 509 S.E.2d 286 (Ct. App. 1998); Husted v. Bostick, 295 S.C.
248, 368 S.E.2d 67 (Ct. App. 1988); S.C. Code Ann. § 56-5-1520 (A) and (F) (2006).
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DEFENDANTS REQUEST TO CHARGE NO. 19

(Stop Signs)

South Carolina Code section 56-5-2330 provides in pertinent part:

(a) Preferential right-of-way may be indicated by stop signs or vyield signs as
authorized by the Department of Transportation or local authorities.

(b) Except when directed to proceed by a police officer, every driver of a vehicle
approaching a stop sign shall stop at a clearly marked stop line but, if none, before
entering the crosswalk on the near side of the intersection or, if none, then at the
point nearest the intersecting roadway where the driver has a view of approaching
traffic on the intersecting roadway before entering it. After having stopped, the
driver shall yield the right-of-way to any vehicle in the intersection or approaching
on another roadway so closely as to constitute an immediate hazard during the
time when such driver is moving across or within the interseétion or junction of

roadways.

A motorist approaching a stop sign must bring the vehicle to a stop and yield the right-of-way
to vehicles on the intersecting roadway that constitute an immediate hazard. The driver must
not only stop but must look for traffic approaching on the through highway. The driver's duty
is not merely to look but to observe. He must look in such an intelligent and careful manner
as to enable him to see what a person exercising ordinary care and caution could see under

the circumstances.

Source:
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See Crosby v. Sawyer, 291 S.C. 474, 354 S.E.2d 387 (1987)(negligence is established as a
matter of law if only inference is that either driver did not look or did so in such a careless
fashion as not to see what was in plain view); Blanding v. Hammell, 267 S.C. 352, 228 S.E.2d
271 (1976); Carter v. Beals, 248 S.C. 526, 151 S.E.2d 671 (1966)(motorist approaching
through highway, which is protected by stop signs, must yield right-of-way to vehicles
approaching so closely as to constitute an immediate hazard; question whether particular
vehicle constitutes such hazard is ordinarily one for the jury); Warren v. Watkins Motor Lines,
242 S.C. 331, 130 S.E.2d 896 (1963); Brown v. Howell, 284 S.C. 605, 327 S.E.2d 659 (Ct.
App. 1985); Cope v. Eckert, 284 S.C. 516, 327 S.E.2d 367 (Ct. App. 1985); S.C. Code Ann. §
56-5-2330(a) & (b) (2006).
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DEFENDANTS REQUEST TO CHARGE NO. 20

(Damages)

Damages recoverable for wrongful death are the damages sustained by the statutory
beneficiaries (here the father and mother) resulting from the death of the deceased, including
pecuniary loss, mental shock and suffering, wounded feelings, grief, sorrow, and loss of
society and companionship. The intrinsic value of the deceased to society is not an element
of damages to be compensated and any grief, sorrow and loss of companionship of non-
beneficiaries of the estate, such as co-workers, friends, fellow churchgoers or extended

family, are not within the damages to be compensated in this case.

Source:

Ballard v. Ballard, 314 S.C. 40, 42, 443 S.E.2d 802, 803 (1994); Zorn v. Crawford 252 S.C.
127, 136, 165 S.E.2d 640 (1969).
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DEFENDANTS REQUEST TO CHARGE NO. 21

(Damages Caveat)

The fact that | have instructed you concerning damages should not be considered as
intimating any view of mine as to which party is entitled to prevail in this case. Instructions as
to the measure of damages are given only for your guidance in the event you should find in

favor of the Plaintiff from a preponderance of the evidence and in accordance with the other

instructions.

Source:

Devitt & Blackmar, Federal Jury Practice and Instruction § 74.02 (3d ed. 1977).

32

1547



DEFENDANTS REQUEST TO CHARGE NO. 22

(Conscious Pain and Suffering)

Pain and suffering and mental distress the deceased consciously suffered as a result of the
injury before he or she died are also compensable in a suit brought on behalf of the
deceased. To recover for the decedent's “conscious pain and suffering,” there must be

“sufficient proof that the decedent was conscious and simultaneously suffering prior to death.”

Source:

Rutland v. SCDOT, 400 S.C. 209, 734 S.E.2d 142 (2012); Scott v. Porter, 340 S.C. 158, 530
S.E.2d 389 (Ct. App. 2000); Smalls v. S.C. Dep'’t of Educ., 339 S.C. 208, 528 S.E.2d 682 (Ct.
App. 2000); Singletary v. Shuler, 433 S.C. 600, 861 S.E.2d 591 (Ct. App. 2021); Croft v. Hall,
208 S.C. 187, 193, 37 S.E.2d 537, 539 (1946)
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DEFENDANTS REQUEST TO CHARGE NO. 23

(Verdict Not Based on Sympathy, Etc.)

A verdict in this case cannot be based upon sympathy, passion, prejudice, bias,
emotion, or some other consideration not found in the evidence, including any personal
feelings you may have for or against the parties to this case or their counsel. It is your duty to
follow the instructions given to you by me, the Judge, concerning the applicable law and
apply that law to the facts and evidence before you completely devoid of any sympathy,
passion, prejudice, bias, or emotion you may have or considerations of matters not found in

the evidence.

Source:

Young v. Warr, 252 S.C. 179, 187, 165 S.E.2d 797, 801 (1969).
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DEFENDANTS REQUEST TO CHARGE NO. 24
(Fault of Others)

Under South Carolina law, a Defendant is entitled to assert that other persons or
entities contributed to the Plaintiff's injuries or damages. A defendant shall retain the right to
assert that another potential tortfeasor, whether or not a party, contributed to the alleged
injury or damages and/or may be liable for any or all of the damages alleged by any other
party. The matter of the alleged fault of others in causing the injury has been raised by the
Defendant, and it is proper for you to consider the actions of others in determining whether

the Plaintiff has met their burden of proof as to the Defendant.

Source:

Machin v. Carus Corp., 419 S.C. 527, 542-47, 799 S.E.2d 468, 47678 (2017); S.C. Code Ann.
§ 15-38-15
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DEFENDANTS REQUEST TO CHARGE NO. 25

(Unanimity of Verdict)

Under the Constitution of this State, the jury verdict must be unanimous. Unanimity is
mandated. Every single juror must agree on the jury verdict. There cannot be any split or
divided vote in any form or fashion, such as eleven to one, ten to two, nine to three. Every
single juror must agree on the jury verdict. When the foreperson writes the verdict and signs

the name as the foreperson that assures the court that the jury verdict is unanimous.

Source:

Ralph King Anderson, Jr., South Carolina Requests to Charge — Civil, 2002, § 1-3(A)2
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DEFENDANTS REQUEST TO CHARGE NO. 26

(Messir v. Adicks)

‘[W]here the cause of plaintiff's injury may be as reasonably attributed to an act for which
defendant is not liable as to one for which he is liable, plaintiff has failed to carry the burden of

establishing that his injuries were the proximate result of defendant's negligence.”

Source:

Fowler v. Coastal Coca-Cola Bottling Co., 252 S.C. 579, 167 S.E.2d 572 (1969), citing Messier

v. Adicks, 251 S.C. 268, 271, 161 S.E.2d 845, 846 (1968).
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DEFENDANTS REQUEST TO CHARGE NO. 27

(Potential Tortfeasor)

A defendant shall retain the right to assert that another potential tortfeasor, whether or not a

party, contributed to the alleged injury or damages and/or may be liable for any or all of the
damages alleged by any other party.

Source:

SC Code § 15-38-15, (South Carolina Code of Laws (2022 Edition))
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#1

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON Case No.: 2019-CP-10-0061

Darleen Rash, Individually and as

Personal Representatives for the Estate of DEFENDANT ANTHONY AKBAR'S

Bronson Harley Rash, REQUEST TO CHARGE
Plaintiff, SECTIONS OF
v. THE CITY OF NORTH
CHARLESTON'’S
Daniel McJunkin, South Carolina ZONING ORDINANCE

Department of Transportation, Dominion
Energy South Carolina, Inc., f/k/a South
Carolina Electric and Gas, Snyder Party
Rental, Inc., Anthony M. Akbar and Paul
Quattlebaum,

Defendants.

Pursuant to Rule 51 of the South Carolina Rules of Civil Procedure, Defendant
Anthony Akbar (“ Akbar”) respectfully requests that this Court would submit to the jury

the following instructions and applicable excerpts from the City of North Charleston’s

Code of Ordinances:

Defendant Akbar’s Request to Charge No. 1:
That the City of North Charleston’s Zoning Ordinance Section 4-13, titled “Visibility at

Intersections,” was enacted on September 24, 1998. (Ord. No. 1998-85, 9-24-98).

Defendant Akbar’s Request to Charge No. 2:
That the City of North Charleston’s Zoning Ordinance, Section 3-2, includes the following
definition:

Nonconformity. A nonconformity is any lot of record, use, building, structure, or
vegetation in existence prior to the effective date of this ordinance, but which fails, by

COURT’S

EXHIBIT NO.
IDENTIFICATIQN/EVIDENCE

2 DKT.#
% DATE: 3 -
-

GAD 800-631
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reason of such adoption, revision or amendment, to conform to the present requirements
of the ordinance.

(Ord. No. 1986-61, 12-11-86; Ord. No. 1987-20, 4-9-87; Ord. No. 1990-36, 7-12-90; Ord.
No. 1992-37, § 1, 10-8-92; Ord. No. 1992-47, 11-5-92; Ord. No. 1993-7, 3-11-93; Ord. No.
1993-8, 3-25-93; Ord. No. 1995-52, 10-24-95; Ord. No. 1996-35, 7-25-96, Ord. No. 1996-47,
8-22-96; Ord. No. 1998-62, 7-23-98; Ord. No. 2002-068, 9-26-02; Ord. No. 2002-088, 11-26-
02; Ord. No. 2006-62, 9-28-06; Ord. No. 2007-19, § (5), 4-26-07; Ord. No. 2009-13, 3-26-09;
Ord. No. 2010-071, 10-28-2010; Ord. No. 2014-017, 3-27-2014; Ord. No. 2015-032, 8-27-
2015; Ord. No. 2018-069, 12-20-2018; Ord. No. 2020-016, 2-27-2020; Ord. No. 2020-037,
Exh. A, 8-27-2020; 2021-009, Exh. A, 2-25-2021; Ord. No. 2021-024, Exh. A, 3-25-2021;
Ord. No. 2022-021, Exh. A, 3-24-2022)

Defendant Akbar’s Request to Charge No. 3:

That the City of North Charleston’s Zoning Ordinance, Section 4-5, titled
“Nonconforming uses, buildings, structures, conditions, and lots,” states “to avoid undue
hardship, the lawful use of any such use, building or structure at the time of the
enactment, amendment, or revision of this section may be continued even though such
structure does not conform with the provisions of this section . . . [listing certain

exceptions]”

(Ord. No. 1985-17, § 3-28-85; Ord. No. 1990-36, 7-12-90; Ord. No. 1996-20, 5-9-96; Ord.
No. 1996-38, 7-25-96; Ord. No. 1998-90, 11-12-98; Ord. No. 2003-013, 2-27-03; Ord. No.
2006-28, § 1, 5-25-06; Ord. No. 2010-25, 4-22-2010; Ord. No. 2020-044, Exh. A, 9-24-2020;
Ord. No. 2021-057, Exh. A, 8-28-2021; Ord. No. 2021-076, Exh. A, 11-23-2021).
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Defendant Akbar’s Request to Charge No. 4:

That the City of North Charleston’s Zoning Ordinance, Section 3-2, includes the following

definitions:

Lot, corner. A lot located at the intersection of two or more streets.

Yard, rear. A yard, which is not intended as a public front, extending the full width
of the lot in the areas between the rear lot line and the rear building line and or areas that
abut back alleys.

(Ord. No. 1986-61, 12-11-86; Ord. No. 1987-20, 4-9-87; Ord. No. 1990-36, 7-12-90; Ord. No.
1992-37, § 1, 10-8-92; Ord. No. 1992-47, 11-5-92; Ord. No. 1993-7, 3-11-93; Ord. No. 1993-
8, 3-25-93; Ord. No. 1995-52, 10-24-95; Ord. No. 1996-35, 7-25-96; Ord. No. 1996-47, 8-22-
96; Ord. No. 1998-62, 7-23-98; Ord. No. 2002-068, 9-26-02; Ord. No. 2002-088, 11-26-02;
Ord. No. 2006-62, 9-28-06; Ord. No. 2007-19, § (5), 4-26-07; Ord. No. 2009-13, 3-26-09; Ord.
No. 2010-071, 10-28-2010; Ord. No. 2014-017, 3-27-2014; Ord. No. 2015-032, 8-27-2015;
Ord. No. 2018-069, 12-20-2018; Ord. No. 2020-016, 2-27-2020; Ord. No. 2020-037, Exh. A,
8-27-2020; 2021-009, Exh. A, 2-25-2021; Ord. No. 2021-024, Exh. A, 3-25-2021; Ord. No.
2022-021, Exh. A, 3-24-2022)

Defendant Akbar’s Request to Charge No. 5:

That the City of North Charleston’s Zoning Ordinance, Section 4-7, titled
“Structures and projections into required yards and setback areas,” references Section 4-
13, titled “Visibility at Intersections,” and contains illustrations of that section’s “Sight
Visibility Triangle” {i.e., “the triangular area bounded on two (2) sides by the street or
railway right-of-way lines”)! which illustrations depict the visibility triangle as

measuring 3 feet x 3 feet x 3 feet at the corner lot:

1"

j. Corner lots.

i.  Where house faces diagonally towards intersection of streets, see
diagram below.

1 See City of North Charleston Zoning Ordinance, Section 4-13.
3
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1) Where
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Intersection
Of Street
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{1 Sight Visibility Triangle
i See North Chareston Codo Section
4.13 of Zoning Regulations
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Lot #3

ERUSYAIES

ii. Where house faces one (1) street front directly, see diagram below.
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Street Directly
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(Ord. No. 1998-85, 9-24-98; Ord. No. 2000-034, 7-13-00; Ord. No. 2015-005, 1-22-2015)
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Arrfhmj Alcbak

JURY CHARGE NO. 9;/_

(Duty)

Members of the jury, the plaintiff has the burden of establishing each individual defendant owed
the plaintiff a duty. Generally, duty is defined as the obligation to conform to a particular standard
of conduct toward another. Duty arises from the relationship between the alleged tortfeasor and
the injured party. In order for negligence liability to attach, the parties must have a relationship
recognized by law as the foundation of a duty of care.

The common law duty of due care includes the duty to avoid damage or injury to foreseeable
plaintiff. However, where the injury complained of is not reasonably foreseeable in the exercise of
due care, there is no liability.

Repko v. Cnty. of Georgetown, 424 S.C. 494, 500 (2018): "In a negligence action, '[t]he court must
determine, as a matter of law, whether the law recognizes a particular duty." Cole v. Boy Scouts
of Am., 397 S.C. 247, 251, 725 S.E.2d 476, 478 (2011): “Absent a legally recognized duty, the
defendant in a negligence action is entitled to a judgment as matter of law.” Skinner v. S.C. Dep't
of Transp., 383 S.C. 520, 523-4, 681 S.E.2d 871, 873 (2009): “Examples of artificial conditions
created by an abutting property owner might include materials spilled on a highway or smoke
emissions that obstruct visibility.” Wright v. S.C. Dept. of Trans., 437 S.C. 184, 196 (S.C. Ct. App.
2022): dismissing claim “that the private entities failed to take remedial action to keep this area of
Highway 17A in a safe condition or to warn travelers of the alleged dangerous condition,” because
Court has “been unable to locate any South Carolina authority establishing a private property or
business owner owes such a duty to warn or make safe a public highway” Underwood v. Coponen,
367 S.C. 214, 217 (S.C. Ct. App. 2006): is instructive. In Underwood, a driver ran through a stop
sign, colliding with plaintiff’s vehicle. The driver testified that she did not see the stop sign because
it was partially obstructed by limbs from a tree on defendant’s property. The court granted
summary judgment dismissing plaintiff’s claim against the landowner, and the Court of Appeals
affirmed, finding that the landowner had no duty to trim the tree to prevent the limbs from
obscuring the stop sign. Oblachinski v. Reynolds, 391 S.C. 557, 560, 706 S.E.2d 844, 845 (Sup.
Ct. 2011): affirming grant of summary judgment based on court’s determination that no duty of
care existed as a matter of law. Shelton v. Ls & K, Inc., 648 S.E.2d 307, 374 S.C. 294 (Ct. App.
2007): No duty by Burger King as to its Bradford pear tree that allegedly blocked view of driver
who hit pedestrian; BUT abrogated w/r/t evidence necessary to evidence necessary to overcome
SJ in Hancock v. Mid-South Mgmt. Co., 381 S.C. 326 (Sup. Ct. 2009).
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