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(WHEREUPON, Court’s Exhibit 1, Green DVD, marked for
identification in Green Case 2016A1010201808)
{(WHEREUPON, Court’s Exhibit 1, Murphy DVD, marked for
identification in Murphy Case 2016A1010201810)

THE COURT: Let the record reflect that Mr. Green and
Mr. Murphy are present with their attorneys. We -- everybody
had filed various motions, and of course the filing of your
motion now has made that a part of the record in this case
for purposes of review should that ever become necessary.

So you are entitled to rely fully on your memorandum and
the positions stated therein without arguing it on the record
here now. Certainly you are free to express for emphasis any
portion you wish. But I just wanted to let you know that.

I have also reviewed the video statements of both Mr.
Green and Mr. Murphy. They are Court's Exhibit 1 in each of
the cases. Because we have two separate cases. And they are
a part of the record now. 2And I see no useful purpose in
playing them again. I am sure you have reviewed them. And I
have reviewed them. So unless I hear otherwise a motion to
have them play again I don't think there is any necessity for
that.

I have -- there are several motions. In looking at them
and in considering issues the issues there are two -- well,
there are several factors that make me think that it is

necessary to take up the motion to settle first; because
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Hearing regarding Jahmal Green and De’ Andre Murphy 4

there are a lot of over -- while -- I will first address --
because typically, as we know, there is no guarantee of a
separate trial. There is nothing that prohibits joint
trials. That is general law, and we understand that.
Typically where you run amck is when there is a Bruton issue
or scme redacting of a statement.

I listened to 1t intently, the statements. I don't find
anything in those statements - I will be happy for y'all to
point me to it - where one says something that would be
detrimental to the other. Both are denying any involvement
and they don't really implicate anyone other than to mention
that the two names had been mentioned in the newspaper, and
that's about the extent of the overlap in the statements.

S0 you have to look at some other issues. And there are
several. But I want to hear from you all first as to why I
should sever it. And then of course the -- I will hear from
both, Mr. Corvey, and then let you respond to both of them
rather than separately 1f that 1s okay with you.

MR. CORVEY: That is fine, Your Honor.

THE COURT: Okay, and then I will give each of you an
opportunity to reply to Mr. Corvey shculd that become
necessary. Whichever way --

Ms. Proctor, do you want to go first?

MS. PROCTOR: Yes, sir.

THE COURT: Okay.
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Hearing regarding Jahmal Green and De’ Andre Murphy 5

MS. PROCTOR: Your Honor, at this time we are making a
motion to sever. We have given you -- most of it is based on

the fact of the co-defendant’s behavior during from the

arrest and things in jail. During his bond hearing -- I
sent -—- I have given you those. During the bond hearing
he —---

THE COURT: By the way, has the State seen these
submissions or the copies —--—-

MR. CORVEY: She provided a copy, Your Honor.

THE COURT: All right. I am going to make -~ I am going
to make the entire packet a Court's exhibit with respect to
Mr. Murphy. It will be Court's Exhibit 2, as being what they
purport to be, articles from wvarious publications.

MR. PROCTCR: Thank you, Your Honor.

(WHEREUPCN, Courts' Exhibit 2, media package, was marked for
identification in the case of De’Andre Murphy.)

THE COURT: Okay.

MS. PROCTCR: During the bond hearing for Mr. Green
while the victim's family was speaking he told the victim's
family to shut the F up. He also was rude, disrespectful,
and kept saying a lot of other things.

And so I think that -- and then the news played it
over —-- 1t was on the news about ten times. It has alsoc been
in the newspaper. But they showed it on the nightly news,

all the local stations, for abcut two days.
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Hearing regarding Jahmal Green and De’ Andre Murphy 6

There is also a problem with some jail letters that the
State intends to bring in. And they were written to De'Andre
Murphy, but he never received them. But I think wheh the
jury sees those letters, which have threats in them I think
to the victims, that is going to affect Mr. Murphy.

Also, I don't know whether the State intends to bring up
the fact which of course also was in the news which ran when
he, Mr. Green, was arrested that he was arrested stealing a
baited moped. And because of that and because he was wanted
1t was shown on the news again over and over. And I don't
know whether he intends to bring that out at trial.

But we have at least 20 articles that were just in our
local newspapers, and there were articles -- the news, the
news showed all the videos cof everything.

There are also some jail calls that I assume that they
are going to use. And I think -- we don't -- and plus we
don't know if he will have an cutburst during the trial. He
seemed to have quite a few outbursts during that hearing.

And I am afraid that will reflect on Mr. Green -- I mean,
excuse me, Mr. Murphy. So we would ask at this time that you
sever this case for that reason.

THE CCURT: Mr. Voigt, do you have a position ---

MS. PROCTOR: Excuse me. Excuse me.

THE CQURT: Okay.

{WHEREUPON, pause for Ms. Proctor)
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MS. PROCTOR: Oh, I was just going to say she is wanting
him -- if he could undo one of his cuffs so he can write
notes. But ---

THE COURT: Wculd that be ---

THE DEPUTY: {Shakes head)

THE COURT: N¢? Sorry. At the trial we will have to --
we will make arrangements for that to be done.

MS. PROCTOR: Okay. And I think the case law that we
have submitted to you, Your Honor, I think —-- I think we
could have Ms. Washington retext this as a State v. Denno.
But thank you. I have concluded.

THE COURT: And State v. Denno of course is a similar
case, and both sides.

All right, Mr. Voigt, you have a position on severing?

MR. VOIGT: Your Honor, I am not Jjoining in that motion.

THE COURT: I understand.

MR. VOIGT: And I think I can explain why I am not, but
I think perhaps Mr. Corvey would rather do that.

THE COURT: Qkay. Be glad to hear from you, Mr. Corvey.

MR. CORVEY: Your Honor, I think State v. Denno speaks
for itself. I mean I certainly understand Ms. Proctor's
concerns. And given my involvement in this case, you know, I
don't believe it to ke unwarranted.

You know, I think the grounds for severance are clear.

I think we have a lot of the same evidence about both
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Hearing regarding Jahmal Green and De’ Andre Murphy 8

defendants that we would present at an eventual trial. So
for judicial economy sake I would argue that a joint trial is
probably the best -- best interest of that. But beyond that,
Your Honor, I concur for that.

THE COURT: &And I -- and I -- and that is nothing -- and
that is not slight. That is important, judicial economy, and
expediency I think.

Being the prospective trial judge -- and that is the
nice ~- it is a good thing about having this opportunity,
because I have read the letters, and 6f course haven't made a
ruling on those, but I think there's going to be at least
from what I've seen thus far a good probabkility that some of
those will be admitted.

And I haven't heard all -- everybody's position on the
statements, but clearly the videos a large portion of those
are going to be admitted. And the concern that I have is the
lirking with the articles, the letters, the threatening
letters it creates almost a Bruton issue with being addressed
to him.

Now granted, they didn't get to him. I understand that.
There's an argument, therefore, I think Mr. Voigt makes in
his -- that you -- that there really was no threat, it wasn't
anything it shouldn't be.

But clearly the letter itself -- and I go to another

issue of what you -- one of the parts is to prove who wrote
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it. And that is important. The problem I have is then we
begin to overlap. I mean there is nothing in the world that
I see thus far that says that Mr. Murphy has been part of
that.

And I don't know —— I haven't heard yet your -- what you
are seeking to offer with respect to the visitation and the

records of the jail, what is going on there, who is that

involved. But there is a motion about excluding that, Ms.

Procter. What is that?
MS. PROCTOR: I'm sorry.
THE COURT: Those are jail visitation, jail videos?
MS. PROCTOR: Yes, I think -- it is my understanding
that the State is going to introduce some jail videos.

THE CQOURT: Of whom?

MS. PROCTOR: I assume my client. I assume -- I thought
they —-- some jail videos and phone calls. I think both
defendants.

THE COURT: All right. And I don't know the content of
those. But right now that, and then probably to me one of
the most difficult ones is when you link them there is the --
and there's two parts of that videco. One where clearly there
has been no discussion of Miranda rights, hasn't happened
yet; he is in there. And I watched, as we all did, his
reaction and actions. No questions, he's just doing that sua

sponte, voluntarily.
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Hearing regarding Jahmal Green and De’ Andre Murphy 10

I can’t understand what he is saying for the most part.
I really don't. I mean I understand that you may be able to
and some people may be able to understand. I couldn't, and I
would just confess that.

But it is clearly something that could appeal to and
cause someone to react to that. Not necessarily -- and this

is what I'm going to have to guard against in charging the

jury is you can't rely on that type of -- almost a bias.
That is -- that is indicative of something.

And it doesn't really indicate -- because I don't —-- I
don't hear anything; but you -- I mean you looked at it more,

and I'm sure there will be testimony more about some of this
but that links it directly with anything other than just a
general attitude of an almost my conclusion. And I think
there's a motion about interpreting films; I think this is a
danger about that, because I can tell you what my
interpretation is but that is not -- the important part is
that jury's.

But my concern is that if you start -- if they start
feeling one way about this person - and the outbursts at the
bond hearing, clearly that creates another major obstacle -
and suddenly these are —-- these are partners, I think there's
a problem.

And my concern is I think it would eliminate that

problem totally because then we wouldn't have -- I wouldn't
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have -- that wouldn't be played at his trial so there
wouldn't be that tainting issue that if the Court wanted to
send his back should he be convicted. I just think we
eliminate that.

And to me while it is -- while, it's -- I understand the
expense involved and the time. I think it is safer to just
try them separately. And I just I think it would be a much
easier trial for everybody involved to do that without any
overlap and any potential issues.

Llso and I know there won't be any outbursts, but should
there be an outburst then that also further links and that is
a concern that I have to —-- I really have to address given
the fact that I have watched some -- I have watched body
language. And I mean I know as a lawyer we instruct our
clients. But there'’'s no guarantee of that.

So for those reasons stated, I believe while the general
part I think the prejudice outweighs the benefit by far of
trying them tcogether so I'm going to sever it.

Now which one do we want to go with first?

MR. CORVEY: We will proceed forward against Mr. Green,
Your Honor.

THE COURT: Against Mr. Green?

MR. CORVEY: Yes.

THE COURT: So why don't we go ahead -- so we can go —-

while we have everybody here let's go ahead and rule cn some
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Hearing regarding Jahmal Green and De’ Andre Murphy 12

of the things that will be an issue in the second trial as
well, such as statements and that sort of thing, so that we
can -- you plan accordingly going forward.

So I will grant your motion to sever. If you will
prepare a brief order to that effect I would appreciate it.

THE COURT: All right. Let's deal next -- y'all the
statement, there are some issues there. Let's go ahead and
deal with those. And I will be happy here ---

MR. CORVEY: Just briefly, I have a matter. I have all
of my witnesses available for Mr. Green's statement.

THE COURT: Right.

MR. CORVEY: Unfortunately the key witness that we
needed with regard to Mr. Murphy's statement for Denno now

lives in Greenville and was not able to make it here today,

but ---

THE COURT: I am going -- I mean -- y'all, based on what
I've seen -—.I will be happy to hear from you. What is --
what witness do you need to have that I can't -- that is

Court's Exhibits 1 in each case can't satisfy for the State?
MR. CORVEY: Certainly as it pertains to Mr. Murphy's I
think probably not. I mean the record of course Exhibit 1 is
against Mr. Murphy to make a ruling on his statement. His --
and could be something for Mr. Green as well.
THE COQURT: Well, Mr. Voigt, what i1s not in the record

that I -- that would prevent me from ruling in Mr. Green's
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statement?

MR. VOIGT: I don't think there's anything in the

record.

THE COURT: I don't either. I mean clearly -- clearly
there is -- I can find by the preponderance of the
evidence -- obviously this will go to the jury and you will

have the opportunity to present that.

The statement itself, frankly, I think Mr. Voigt argues
that it really doesn't inculpate anything at all; but it is a
statement, and you are entitled to that because there are
some things about in his responses to some questions that may
be probative. There is no question. But it is his
statement.

And it is clearly admissible after the Miranda warnings
are issued, and they clearly are issued in that case. I mean
there's -- I don't think there is any -- I find by the
preponderance of the evidence he was given his Miranda
warnings.

No question there was an in-custody interrogation. No
question he had been -- I mean read the warrant I think
during his statement as well. So I am comfortable going
forward, not hearing any objection.

I mean obviously we are all -- I don't think there will
ever be —-- maybe there is. The beauty of this business is I

make a ruling today but something comes up between now and
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Hearing regarding Jahmal Green and De’ Andre Murphy 14

then, I guarantee you before it goes to the jury we will hear
it. So I'm not the least bit concerned about that, given the
fact that Mr. Voigt even does not raise any issue.

MR. CORVEY: Well, just -- Your Honer, I may -- I just
have his advice of rights form. Maybe with no objection we
can add it as a Court’s exhibit as well ---

THE COURT: We don't —--—-

MR. CORVEY: —--- or take that up later?

THE COURT: We are not challenging -~ are you
challenging my finding that based on the video?

MR. VOIGT: I concur that Mirande rights were given.

THE COURT: Yeah, I mean -- Ms. Proctor, any challenge
to his Miranda warning? Now that one is -- wait, a minute.
That one has another little component to it. It wasn't as
clear -- I mean it clear he was given it tc him. There was
some reference to you are familiar with this because of your
prior involvement with some things.

MS. PROCTOR: Yes, Ycur Honor. That is why I was going
to add. We don't object to you making a finding based on
Jackson v. Denno; but we are gcing to have some requests for
redactions that we have agreed we will address ---

THE COURT: And I think those -- I don't —-- I assume the
State is not going to have a problem changing that part of
it.

MR. CORVEY: Absolutely not. I've said to counsel that
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I am happy to work with them all redactions.

THE COURT: Okay.

MR. CORVEY: And we have already been noticed on obvious
ones as well.

THE COURT: Precisely. And I think some of your memo
addresses that, at least from what I have read, that you —-
the State was not opposed to that ---

MR. CORVEY: No, Your Honor.

THE COURT: --- portion. So, yeah, there's no guestion
that part of it was there. But there is no guestion he knew
and indicated that he wanted to talk, at least for a point --
up to a point, and then he invoked his right.

MS. PROCTOR: We just don't cbject to you ruling based
on the video.

THE COURT: Thank you. All right. That is fine. Based
on the video I would find the statement at least -- portions
of the statement meet the test that I am required that by the
preponderance of the evidence is clear that there was no
coercion.

There were certainly some points in both of them where
there was techniques utilized, interrogation techniques,
that, you know, were in somebody's mind may find a little
abusive. But those -- just as I had another one where there
was a similar result, it didn't change anything; it didn't

cause any admission that I would have to suppress. So
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therefore, that being said, it comes in.
I think the part sbout the statement that I want to

address is the obvious one I think is when they both say I

don't want to talk anymore. And they can't -- and I think it
is more so in Mr. Murphy's than it is Mr. -- well, in some in
Mr. Green's too. That is the portion that gave -- gives me

some concern, that once they have invoked that right.

And it is not -- I would agree with your argument
about —— I am sharing this so you can address it as to why I
should allow the whole statement -- the statement as a whole.

I don't know that I would -- I don't know what I would
do, but I don't -- because I don't have it, in my opinion.

If scmebody had said I don't want to talk anymore to you, and
that 1s it; ah, that probabkly at least allows some door
opening there. When they use the word lawyer, to me —-- and
what I commend the officers in both situations, it stopped,
baam, just like that, I'm out of here.

And I think that is what they are supposed to do. I
think that is appropriete. I mean I think you can nudge here
and there, but that is the safer thing to do is just say I'm
stopping.

I know they -- and I guess -- well, I will hear from
you. I'm sure you say, well, you know, there's no
interrogation, they know -- because obviously he points at

the camera. He addresses the camera at one point. So I am
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cognizant of that, that he's doing something; he's not being
interrogated per se.

I will be happy to hear from you on those issues. But
clearly that is the part that I'm most concerned with. But I
will be happy to hear from you, Mr. Corvey.

MR. CORVEY: And likewise, Your Honcr. And frankly at
first flush my initial reaction was the same, and it wasn't
until I started digging into it a little bit longer that I
actually started evaluating what the term interrogation
means.

So, as you pointed out, very clearly if someone invokes
the right to a lawyer an interview must stop. And that -- I
think, as I mentioned in my brief, that it absolutely should
you find that Detective Benton's conduct in putting
photographs on the table following that point was
interrogation, absolutely then I think what we are done under
Edwards v. Arizona. However, under Rhode Island v Innis, in
the other cases that I cited in my brief in reply tc Mr.
Voigt’s motion, I don't think that Detective Benton's conduct
rose to being an interrogation or a functiocnal equivalent.

Certainly he doesn't ask any questions that would be of
a particular interrogative style. 1In fact, the only question
he asks him upon reentering the room 20 seconds later is to
double-check to make sure that Mr. Green didn't care that he

left the photographs there.
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I would urge the Court, as I mention in my brief, to
consider the other cases that have evaluated that out of our
circuit. I noted some South Carolina cases that evaluated
Innis, adopted its holdings. Unfortunately none of them are
particularly instructive in so far as we have a different
circumstance here.

So outside of them just kind of regurgitating what Innis
provides us and the definitions that it provides us, I would
urge the Court to consider it not being interrogation.

And the important thing about it I think really
ultimately revolves around the defendant's conduct. The
standard that I think the Court needs to apply is whether ox
not a reasonable officer, you know, should have or should
likely have known that what he was doing, his conduct in any
Qay, was to lead to an incriminating response.

And I know from my conversations with officers and also
just from viewing it, I don't -- it is difficult for me to
imagine a circumstance where one could imagine where merely
placing the photographs, albeit inflammatory cnes, would lead
to the reaction that he got from that.

Beyond that I think the Innis court was clear that the
real test we have to look at is not so much that necessarily
what the officer's intent was, or what their purpose for
putting it down was, but the effect that may have had on the

defendant. And here I think the most instructive thing is
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about the effect that it had coming from Mr. Green himself.
When presented with the photographs the first thing he says
is that I don't care, you can leave them.

Detective Benton follows up by asking him, you don't
care if I leave them. ©No, I don't care if you -- I don't
care. You know, I don't give a damn - excuse me - I think is
the actual language that he uses.

Following that he immediately places his head back down
on the table for approximately 30 or 45 seconds until he
starts laughing, looks up at the camera; and then I think
given the totality of the circumstances indicating that he is
rationally perceiving what the photographs are, that they
were placed there, and then the environment which he is in,
seems to be making -- trying to attempt to may contact with
someone beyond the lens and even indicate how come you can
put these pictures here but you can’t show me me, in
reference to the debate that he was having with the officers
with regard to the surveillance camera video they mentioned
in the warrant.

I think given the totality of Mr. Green's circumstances
it is very clear that the effect that those pictures had was
relatively none on him. He didn't care and he was aware that
they were there. He was aware that he was being recorded.
And following that he voluntarily proceeded to go on with his

rap for 25 minutes, the majority of which I don’'t think has
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any relevance to this case. I've excluded that and really
limited what portions that I do think are relevant.
Following the portions that Your Honor'reviewed it delves
into what I would just call generalized behavior, and not
necessarily with anything independent to this case.

And so based on the cases cited in my brief and really
based on Mr. Green's conduct in the interview rocom, not just
from following his indication of his right to an attorney but
from the moment he was placed in the interview room, from the
moment of his conduct from I mean really standing into the
night before with CPD officers during his arrest in that
incident, to when Detective Benton and Detective Jellico went
to pick him up from the jail he was rapping in the car to
there, I anticipate if testimony were to be taken in that the
text would indicate that the purpose for printing out the
photographs was really just because he -- they were so off
guard based on Mr. Green's conduct and the way that he was
acting that he wanted to be sure that he was really aware of
the gravity of the situation.

And, you know, to his credit I don't know really how we
get to that point guicker than kind of showing the result of
why we are here, at least what the allegations are.

And so as far as it being interrogation, I don't think
it is. I think it is certainly a bit of a gray area. But I

think under Innis and I think under a lot of cases that have
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evaluated similar sorts of conduct in invocation situations
on a Miranda elsewhere we are on -- in the lower end. And
that includes cases which have approved worse conduct.

You know, for example in a case I specificelly mention
in my brief, Lewis Alforda -- it is a video. I mean I
don't -- you know, of course we don't have the benefit of
knowing the exact circumstances in which the videc was shown,
but the video was -- I would assume constantly playing and
Mr. Lewis would have had no opportunity to stop it. Granted
he could have -- I assume could have likely looked away. But
here the photos could have been slipped under the door,
flipped over, put down; you know, put on the floor. There is
anything that he could have done to not lecok at them or not
engage in them. And his behavior after having them in his
possession was fully voluntary.

I think if you were to look at the totality of the
circumstances, it was a voluntary action taken upon Mr.
Green. And given that, I think they should be -- I think
that portion should be admissible.

THE COURT: Response?

MR. VOIGT: Forgive me. That is offensive. The whole
thing -- that whole argument is offensive. For this reason:
Edwards and now Montego has set a fairly bright line on
when -- when you invoke. And I think what we are all

agreeing is there is a clear invecation of the right to
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counsel. I want a lawyer, I will talk to after I talk to my
lawyer. The officers clearly understand the message,
internalized the message, scoop up their file and walk out
the door. Now under Edwards analysis you don't reinitiate,
you don't reengage for any purpose.

I respect Detective Benton. He 1is someone I have
enjoyed working with for the last 12 years. However, I don't
think i1t is determinative what his intention was. What was
in his heart when he decided to put crime scene photos in
front of a room -- in front of a man who was locked in a room
in Charleston City Hall? I don't think his intent, even if
we can colorize it in some sort of way as to make it as
benign as the State would have you believe, I don't think
there 1s any way that a neutral observer -- because this is
really what the State would like you to do is just because he
had pure intensions we should then let in something else
which 1s clearly not a statement.

The Innis court, Edwards, all the progeny, talk about
not necessarily interrogation -- yes, interrogation. But
also behavior designed to elicit evidence. And so in an
argument to you where he is attempting to introduce evidence
he is saying they clearly didn't have that behavior that
elicited the evidence that I am seeking to introduce. It is
a search warrant argument.

Detective Benton 20 seconds after being told that a
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client wanted his lawyer, turned around and provoked him. He
didn't interrogate him, but provoked him. Intentionally
decided because we have a hothead on her hands let’s just see
what he does with these. And it worked. He immediately
turns to the camera, because he knows he is being played.

And what the State would have you do is reward the
officers for violating Edwards and its progeny. And this
involved different officers talking about a gun that could
have been -- harm to children; it was a shooting in a school
and the cfficers who were literally driving a van - a paddy
wagon, which, you know, we don't have much anymore - were
driving a paddy wagon, said, boy, it would be a shame if
those kids found that gun that was in the shooting, somebody
could get hurt. These were cfficers disconnected from the
original investigation. The defendant piped up in the
background I will tell you where the gun is to save the
children.

That's not what happened here. This isn't the Innis
case. This has nothing to do with Innis. This has to do
with an officer rolling the dice and saying let's see what
this hothead does. That is an improper purpose. He
reengaged for an improper purpose. It is clear on the table.
I don't have to ask Detective Benton a question because he is
going to tell me something that makes him look good and I

don't have to believe him.
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The evidence is clear on the table. The purpose was to
elicit evidence to incriminate my client, and they're trying
to bring that evidence in. And they are after the clear,
unequivocal indication of his right to counsel they
nevertheless persisted. The law does not allow them to do
that.

I don't want to try this case twice. And I don't want
to try it having to listen to that. Okay. Thank you.

THE COURT: Reply.

MR. CORVEY: Just very briefly, Your Honor. And I think
as I said from the start, I understand the bright line under
Edwards. I understand Mr. Voigt's position. And I think,
like I mentioned at the start of my comments, when I
initially saw it and when I -- before I really looked into it
that was always my assumption. I started digging into the
case law and found cut that that is -- that that is just
quite simply not the case.

There is a lot of breath of case law in here with, as I
think it highlights in my brief, conduct I find to be much
more offensive and violative of the bright line established
by Edwards. And, to be clear, I don't find the conduct here
offensive.

I think -- I think you have to loock at the totality of
the circumstances surrounding this. And the standard

provided by Innis that, you know, our courts have adopted,
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although not -- not evaluated under circumstances such as
this, is I think -- I think very clear. And I struggle to

see any circumstance in which Detective Benton or any
reasonable officer should have, you know, known or have any
reason to believe that in showing those photographs, which on
their own don't add any probative value towards Mr. Green's
guilt or innccence, would have elicited the response that
they got or frankly any response. And I think the best
evidence from that, as I mentioned, came from Mr. Green
himself in his immediate response to being shown them.

THE COURT: Okay. All right. I understand. I don't
think he intended to re-engage. But, frankly, to me it is
the colloquy shows -- again, there is no question that's
evident; because we are talking about professionals, but we
are talking about human beings who are moved by something
that has happened. And I get it. I understand, and I
appreciate it. I've have to deal with the same situation
where I've saild it too.

But the bottom line is once he said I want the lawyer
you don't come back in the room for any purpose, in my
opinion. Because why, why is it necessary for him to know
anything about them; because he didn't do anything.

I mean there is no ~- there is logic to that. That
doesn't do -- except for one thing, the reaction, the

officers, they felt like he was being evasive. That comes-
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across. They didn't buy it.

And I can understand that. I don't gquarrel with that.

I think I could conclude that also, listening to the
conversation. But that is okay. That is their opinion.
They are entitled to that.

But so this other was —-- there's a flip side to it. And
I am afraid when you said have I studied it -- I will always
remember a lawyer who did a seminar one time. I'll try to
remember it. He said you know i1f a case walks in - and
typically we were talking about civil cases, not criminal
cases - and that case barks at you when you first hear it and
then you spend your time and you locock at the law and you
study it and it doesn't bark so much anymore, in fact it
becomes a very good case, remember something, the first time
that jury hears it it is going to bark at them too. Because
there are certain aspects of it. This is one. I hear you,
but my concern is that i1s exactly what happens. 2And I don't
think it should. And I think there is a probiem here.

Again, had he said I want to stop talking to you, that
would be dangerous too; but c¢learly when we say I want a
lawyer, I didn't do anything, and the questions persist, I
mean tell me where you were, tell me what you were doing, why
are they doing that, I don't need to remember that. I mean
those are things that just simply -- I appreciate it. Please

understand I'm talking about what transpired after the
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invocation, not what occurred before. That what occurred —--
what occurred before -- now you have a motion as to the first
part?

MR. VOIGT: I do, Judge.

THE COURT: I figured you might. Let's go ahead and
hear that.

MR, VOIGT: Normally when we are talking about
confessions, the term confession gives it away right there.
We don't say I'm going to introduce a complete denial of
liability or a complete denial -- we don't introduce
self-exculpatory statements.

Yes, they are a statement of a party opponent. But they
are not against that party opponent's interest, so they don't
fall squarely within the hearsay exception.

It is not a motion to suppress. It has nothing to do
with the Constitution. I agree with you that Miranda was
probably given especially in my kinds of cases as opposed to
Mr. Murphy's, but I worry that all we have -- once we take
out what we just took out what we have is didn't do it. And
that's -- that is normally not the sort of thing that we have
in a case where they are alleging that he did.

THE COURT: Okay. Well, the part I'm talking -- we are
talking about the statement. And I assume you want it to
start from the time he is brought into the room?

MR. CORVEY: Yes, Your Honor.
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THE COURT: Before anybody comes in?

MR. CORVEY: Yes.

THE COURT: Because that 1s the one where there was a
lengthy action on his part. Extremely.

You just still want to address in generalities, Mr.
Voigt?

MR. VOIGT: All right, so let me go to that. Like you I
had a difficult time understanding everything that was said.
We have not -- as far as I know it is not a crime to react
negatively to being interrogated by the police.

THE CQURT: Absclutely not.

MR. VOIGT: It is we do not convict people based upon
their attitude or their behavior. And this is not other
crimes evidence, so 1t doesn't kind of go into that sort of
analysis.

It is he 1s a surly guy, and I just don't see what the
probative effect of that would be in that context where as we
all know that is a very common occurrence. There is no -- at
the end of that -- so if you're going to just play right to
the point where I want a lawyer, which is always kind of
problematic in a case, by the way, and tends to be cases we
don't litigate - very good reasons for that - 1if you get
right to the peint where he wants a lawyer, all we have got
is -- now there's going to be some redactions about prior

arrests because the police were not clean enough to keep that
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out. I think there may be redactions about which Garrett
Academy he went to. Which kind of depending on how much
people know about Garrett Academy might influence some of
them or make them think scomething about him. And then he
argues about the warrant and they both yell at each other.
And then the beginning where he has a reaction to
interrogation -- or to being arrested.

What do we have? I mean we have don't like him, he is a
bad guy. That is not the sort of evidence that we ever bring
in here. It is the sort of thing that all of our rules of
evidence are designed specifically to exclude.

We don't have the he is a bad guy exception to these
rules. There is no -- if he had said anything inculpatory,
that was directly inculpatory, that he had placed himself
somewhere, that he had been with someone, that he had -- in
other words, if he had been able to -- if they could have
mined from this statement any fact that supported something
else in their case then I would have -- this is a much
shorter argument for me. But there's nothing in there.

So what we have is in a self-exculpatory statement that
ends in an invocation of someboedy's constitutional right.

And I worry that by placing all of this 15 minutes of
argument into the record what we are also going to get to and
what we never -- what we try never to do is impugn someone

properly invoking a constitutional right. And so there is no
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positive purpose for this other than to show he is
argumentative. And it ends with him invoking his
constitutional right, which even if they never mention it I
think has the effect of putting before the jury something
that we cannot explain to them how to aveoid. No jury
instruction fixes.

There 1s no confession in this case. None of this
should come in.

THE COURT: Thank you.

Well, the issue I have is of course again what someone
understands, that is again the burden. And, as you know, I
will charge the jury that they have to find that the
statement was his, was -- and that it was freely, voluntarily
given, and that by the -- not by the prepcnderance of the
evidence, which is my standard here today, but rather beyond
a reasonable doubt.

But one of the things -- and then I start thinking,
well, what is the probative wvalue of this. Not -- the
prejudice is obvious. But what is the probative value.

Well, the probative value is guite significant I think
of any -- by any statement that comes in. Because a jury has
to -- as we —— as I will -- I have said and I will say to
this jury too, you know, it is not what somebody says
sometimes but how they say it. You judge their body

language. You judge from their demeanor; how did they act,
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how did they appear to you, straightforward or hesitant.

That means that you -- that you are instructing a jury
to consider body language, to consider persons, to consider
their mindset what is a demeancor. And that is very critical
in assessing what; is this statement, I didn't do it, is it
reliable, is a truthful, does it now gravitate to change the
evidence that does suggest that he did it. Because now all
we have 1s his.

And of course he doesn't have to say a word. And we
know and I will tell the jury that. And I hear you and
understand. And I -- you have mentioned an area that has
been perplexing and will continue to be for at least one more
year, of what we do when a person invokes their rights. And
that is done in the presence -- in the presence of the jury.

But that having been said, I think there is sigﬁificant
probative value to that. And I think the probative value
outweighs the prejudice. Because following that -- it goes
to -- also a jury could conclude what is my attitude about
this, what do I think about this.

And to be honest with you, that may move -- dovetail
very nicely into you, what am I here for, I didn't do
anything, why do I need to be serious about this because I am
not guilty of a thing.

So I mean it has probative value both ways, really, from

the standpoint of just human nature and argument. And
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because it follows -- and I appreciate -- I remember Garrett
when I -- I played footbkall, and we played football with
Garrett. I don't know —— I don't know the history of
Garrett. But they had a decent football team back in the
'60s; I can tell you that.

But be that as it may, the conversation with that was
one of the cordial conversations that the two had. There was
what I perceived to be sort of a genuine sharing a ha ha.

But which shows again, what am I concerned about here, I am
not -— I am not guilty of a thing, I will be happy to talk to
you.

And then when ——.when it got a little more intensive,
you know, then said, wait a minute, whoa. Which, again, I
think all goes —-- and that is just my quick analysis of
trying to say there's probative value both ways. And I think
for that reason it is legitimate and it should be allowed.

So I would not exclude the first part of it but would exclude

the last section.

MR. CORVEY: Just so -- just closed sticks on your disk
would be -- I think is the only portion that fecllowing his
invocatien —--

THE COURT: That is fine. And now that -- now there's

other things. ©Obviously y'all are going to agree on ---
MR. CORVEY: Yes.

THE COURT: I am not -- I am not ocokaying a carte blanche
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okay on that.

MR. VOIGT: I am going -- if I might, Your Honor, for
the record so that someday ---

THE COURT: Sure.

MR. VOIGT: --- when I make an objection and I say
remember the objections I made, I want to make sure that I
get this out.

THE COURT: All right.

MR. VOIGT: Because part of what the Court's analysis
was 1s that would be the -- beneficial to the jury, be
probative to the jury, to be able to weigh the truthfulness
of the statement that I didn't do it.

And I would suggest to the Court -- and it just occurred
to me as you said it. I would object that that islburden
shifting; because all, frankly, Mr. Green has to do is come
in and say he didn't do it. But what this now does is forces
me to explain body language in that context.

THE COURT: Well, of course it does.

MR. VOIGT: And that would be my only ---

THE COURT: Well, I appreciate that. And he doesn't
have to say anything. Therein lies the problem with waiving
Miranda. That is why defense counsel I think always say, and
I bet you do too when you talk to them, don't say a thing,
nothing, zero.

Why? Not because you have had something to hide, but
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because of what we are just talking about. Because you are
right, I am not burden shifting; the jury considers the
evidence, and the evidence that they will consider if they
find the statement to be first of all freely and voluntarily
given after Miranda warnings without any threat or coercion.
And if they do that, as my charge will say, then you may give
it the weight that you deem it necessary or entitled. And it
deoesn't say it is true; it doesn't say anything.

So I appreciate your position. But I haven't shifted
anything other than the fact that it is proper evidence and
has been for the last 25 years, unfortunately or fortunately,
as the case may be. It depends on how we -- how strongly we
look at that Fifth Amendment and the right.

But I think -- I think it is a weighed proposition. And
in this case not only do I find it to be properly under the
Jackson v. Denno, but also my discussion is also any
objection that had -- I think you mentioned it in your brief
about 403 analysis of it, but that was alsoc to address any
403 arguments as well for purposes of review.

Okay. All right. Now what -- what other motions do we
have deal with -- the letters I think we have to deal with.

MR. CORVEY: The letters. But only because we have a
time constraint, I think Mr. Voigt had a motion in limine to
suppress some evidence seized by CPD in his arrest. We have

those officers here if need be.
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THE COURT: All right.

MR. CORVEY: 2And I wanted him to have the time perhaps
to do that.

THE COURT: All right. That's fine. Well, let's --
well, let's do ---

MR. VOQIGT: Okay.

THE COURT: I mean what is the evidence you want to
suppress ——- well, before we do that, do we need testimony for
this?

MR. VOIGT: We may not. I don't think that the
testimony is going to be -- I don't know that the -- I don't
think that the substance of the -~ of what he is going to say
is substantially different than what I've been told is in a
report; is that correct?

MR. OSBORNE: We still have twe motions going on.

THE COURT: Okay.

MS. OSBORNE: So the warrants for Mr. Green were placed
out on -- or issued on April 22nd of 2016. He wasn't
arrested until May the 22nd a month later. He was arrested
by CPD. They put out a bait moped. The moped -- the moped
activated. The GPS activated. They tracked the moped. They
then ended up arresting Mr. Green for possession of a stolen
moped.

When they arrested him officer Marotta searched him and

found a 40 -- an empty 40-caliber magazine in his pocket.
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They put that magazine into evidence under the stolen moped
case number.

Mr. Brantley was shot -- or one of the weapons used to
shoot him was a 40-caliber. So at the time of his arrest Mr.
Green gave a false name. He -- we don't know what that name
was. The officer didn't document it. He says it is not
uncommoen .

So he gives the false name. He said that he was 16.
Marotta then carried him because he was 16 to DJJ. At the —-
during the process of booking him in Mr. Green looked at him
and said, okay, you got me, my real name is Jamaal Green, I'm
18, you got a good one wifh me, you are going to get a medal
for this one.

He wasn't subjected to interrogation at that time. He
wasn't given Miranda. He was -- this is something that he
said on his own.

S0 the two issues. One, because he lied about his name
CPD didn't know who he was, did not -- they did not
understand the significance of him being found with a
magazine in his pocket. They documented that under the
stolen -- or the stolen moped case number. It was therefore
destroyed afterwards once that municipal case was disposed
of.

THE COURT: 1It, being what?

MR. OSBORNE: The magazine.
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COURT: The magazine.

OSBORNE: So if Mr. Voigt is making a spoliation
we had the supervisor from evidence here to talk
say that it wasn't destroyed in bad faith.

COURT: Well, I mean that is -- first of all, you

should be suppressed because it is no longer

VOIGT: Not just that it is no longer present.
COURT: All right.
VOIGT: There's neo real documentation that it ever

And the argument that Mr. Green somehow caused it

to be destroyed is specious.

THE

MR.

THE

MR.

COURT: No, I am not suggesting he did.
VOIGT: Well —--—-
COURT: I mean he doesn't either.

VOIGT: Well, he said that because he gave him a

different name they couldn't have found it.

THE

MR.

Green while they're booking him,

COURT: EHe said —---

VOIGT: Understanding that they know he is Jamaal

go find why he is interesting.

THE COURT: Well, that's -- that's a good argument for

cross—examination of the officer

And I --

charged.

spoliation is something that may or may not be

It depends on how it all unfolds from that

and they have the ability to

in the presence of the jury.
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standpoint.

But clearly whether or not the officer can testify tc
arresting him and what he said and what he did and what he
found, I don't see that that stops that testimony from coming
in or we prevent that testimony.

MR. OSBORNE: No, sir, and we are not opposed to
curtailing and leaving out the stolen moped portion if he
wants to leave that out.

THE COURT: That is fine.

MR. VOIGT: Well, I certainly would -- yeah, to that.

THE COURT: All I'm saying is spoliation may be an issue
but it is not going to stop the testimony of the officer.

MR. QOSBORNE: Okay.

THE COURT: Okay.

MR. OSBORNE: Thank you, sir.

THE COURT: All right.

Mr. Voigt, is that ---

MR. VOIGT: I understand the Court's ruling. I would
make -- and for the record, I object.

THE COURT: Okay. That is fine. Okay. All right. So
that takes care of that issue. What other issues do we have?

MR. CORVEY: I guess we have the writings as well, and
there's also -- there's also the Facebcok. The officer
who ---

THE COURT: Well, let me do this. If you want to
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address any of your issues now, Ms. Procter, since your trial
won't be going forward right on the 6th.

MS. PROCTOR: One second.

THE COURT: Sure. Before we get to the writings.
(WHEREUPON, pause for defense to confer)

(WHEREUPON, Court’s Exhibit 2, previously marked in the
Murphy case was provided by Court to the court reporter)

THE COURT: Let's make that one a joint exhibit since I
am using it for a granting their motion. Well, no, it really
doesn't need to be in theirs becausé it has no useful purpose
anymore in Murphy's trial. But the articles, that is really
primarily for this one, so that would be --

THE COURT REPORTER: So make them Green?

THE CCURT: Yes, be in Green's case.

THE COURT REPORTER: Okay.

(WHEREUPON, Court’s Exhibit Number 2, media package, revised
to be marked for identification in the Green case versus the
Murphy case.)

MS. PROCTOR: Your Honor, I think the rest of ours we
can address later I would think.

THE COURT: That's fine. I think many of them probably
could be -- almost that by status conference for some of them
and narrow the scope of them.

MR. CORVEY: To a lot of them, certainly.

THE COURT: But I those that you can't I will be happy
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to obviously reschedule that at another time. So if you want

to go ahead —-- you are welcome -- or do you want to stay for
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this?

MS. PROCTOR: Oh, we will stay.

THE COURT: Okay. I figured you might want to. I
didn't want -- I'm not running you off. But I figured you
might want to be a part of everything that you want to hear.
So that is fine.

(WHEREUPON, pause before next portion of hearing)

THE COURT: All right. Okay. Let's go into the
writings. You have a motion to suppress that. Why don't I
hear from you as to why; and then they can respond to it, Mr.
Corvey.

MR. VOIGT: All right. Judge, there are two kinds of
sets of writings that I think the State is seeking to
introduce. And they can correct me if I'm wrong. One of
which I had a similar argument to -- to -- I will just say
Mr. Green and Victoria Deas corresponded while they were
in -- while they were in lockup. I believe that Mr. Green
also wrote a letter to the other defendant, Ms. Maybank.

I've read those letters. I don't see the relevance of
those letters. And that is really not -- relevance at this
stage is really kind of best perhaps left for trial.

THE COURT: Correct.

MR. VOIGT: Those —-- that 1s one set of writings. The
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second set of writings, obviously because there is prejudice
involved in those writings -- because the first set is not
with prejudice; there is just -- I don't know why I would
spend the tTime.

The second set of writings is purportedly witness
intimidation evidence. And witness intimidation evidence the
seminal case in South Caroclina is Edwards. And this 1s one
that Mr. Corvey and I have gone round and round on. And
while we have been having the argument the Court of Appeals
has come out and blessed me with another case.

I understand where you sit on the Circuit Court, and I
understand what the Court of Appeals said; so I will just for
the record note that when Judge Hill goes through a lengthy
description of why it doesn't matter that anybody ever hear
the threat, it i1s nevertheless the crime is when the thought
comes out, I will note that he doesn't cite any cases,
because he is kind of out on & limb there.

In this case, factually, a letter is -- a letter is
written. All right. I think that the State is going to have
to prove who to that letter was written to. I don't know how
they intend to do it.

It was addressed to a Donald Jackson, a former client of
mine. And this letter opines that -- a bunch of things. And
it has a bunch of phrases kind of I think meant to bolster

somebody's resclve, whatever that may be. But it also




42

OO0 3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Hearing regarding Jahmal Green and De’ Andre Murphy 42

includes an unfortunate phrase that can be read as terribly
as this whole case would go away if these witnesses die.
Which, yes, if that is truism. But the State has read that
to be witness intimidation evidence as a threat to Victoria
Deas or London Maybank. That letter is written -- and not to
put the cart before the horse, but assuming the State's
expert testifies that it is Mr. Green's handwriting the State
is going to say that he is the author of that and that that,
letter then was sent into the general mail system at the
Correction Center, was intercepted as a threat, and then it
was never received by its intended recipient Donald Jackson.

The problem that I have with this evidence, one, is the
test is not whether it is prejudicial; it i1s whether it is
unduly prejudicial. I think this is unduly prejudicial when
we get to the balance of whether or not this comes in.

This wouldn't fit a statutory definition for witness
intimidation. Under all of the cases that led to Edwards,
including Edwards, there is actual evidence of communication
to a witness or somebody in proximity to a -- in other words,
there is a real threat communicated to a person who is in the
position to receive that threat and understands the threat
and perceived the threat.

That is not at all what happened in this case. 2and I do
understand that the Court of Appeals has kind of said it

doesn't matter. But that would then put this sort of
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evidence in a place unlike any sort of evidence that I am
aware of, which is essentially a thought crime.

It would be, you know, how many men lay in bed at night
thinking awful things in an unhappy time in their marriage
would that then subject them to some sort of criminal
penalty. I just don't think that that is the case.

I think that this evidence is unduly -- it wouldn't be
balanced as evidence. It is unduly prejudicial versus any
probative value.

We are talking about at the time the letter was written
all of the people were incarcerated. There was no one who
could get to anyone. There was no threat that could have
happened from some outside forces. He couldn't tell somebody
to go put a hit on somebody.

Aﬁd the language is not even that explicit. The
language is, frankly, much more ambiguous than that. And I
think without a -- and because he had the ability to directly
communicate with this person and when he had the opportunity
to directly communicate with this person he did not
communicate any threats whatsoever. I think what we have is
a frustrated man musing about how to be ocut of jail after
having been incarcerated for 14 months, and I don’'t think it
actually is technically witness intimidation just even in its
inception.

So, you know, we are using the Court of Appeals model as
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the -- when this, you know, when this thought fully forms on
the forehead of Zeus that this now becomes an entity. T
don't believe that that is exactly what we have. I think we
have something much more ambiguous.

And, again, it goes from my client nowhere. Poof, it
goes —- the only person who could have ever communicated this
threat to Ms. Deas or Ms. Maybank would have been Mr. Corvey
or their attorneys. Because that is the only way they would
have ever learned about it. Because it goes directly then --
it doesn’'t go to its intended recipient. It goes through
Donald Jackson who told the Solicitor's Office that he never
got it.

I understand that that is -- if it were a much more
clear threat that -- I think that perhaps would matter; but
because it is ambiguous and vague and can be interpreted in
more than one way, in a way that is clearly innocent and not
witness intimidation, I think that it should be excluded
under the balance.

THE COURT: Okay.

Mr. Corvey.

MR. CORVEY: Just at the outset, Your Honor, Mr. Voigt
talked a lot about whether or not the witness received it. I
think the case law as to witness intimidation is abundantly
clear. I mean I would just briefly read the Tucker quote,

equally, immaterial as to whether the witness knew about the
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threat, the relevance of the defense threatening a witness
rests upon the proof it was saild, not that it was heard.

So I think as to the case law we move well beyond
whether it was ever received by Ms. Deas. Because I think
the relevance behind it is the fact that he thought it.

And so beyond that, Your Honor, as to it being a threat,
the only reason that we were able to receive it is because
the jail as a part of thelr security protocol screened it and
thought it was a threat to the extent that they did not
continue to deliver the letter for the purpose of jail
safety.

Outside of that I think the content and more
specifically the context in which that letter was wrote adds
to its threatening nature. Included in the packet that I
gave Your Honor is the entirety of what was contained, the
front of the envelope said to Donald Jackson, and the
entirety of the packet.

The first letter in there -- although I know the copy
that I gave to you is written in pencil, so it is not very
clear. But just to generalize it, this is from a cooperating
codefendant, Ms. Deas, following entering a preoffer agreement
to my office written to Mr. Green in essence telling her
that -- so she hears it from her first. She is testifying
against him and goes into some of the reasoning as to why

she's deing that.
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On the back of that letter Mr. Green wrote: This for
Lil D.

Lil D is the nickname or street name that De'Andre
Murphy goes for. Kodak is the nickname of Ms., Deas. Ratting
Ass and then the SMFH, shaking my fucking head. Also
following that, Your Honor, in little scribble which is an
instruction presumably from Mr. Murphy to send the letter
back to Mr. Green after he receives it sc he can send it on
so they would know what is going on. Following that you
actually get the letter intended for Mr. -- Mr. Murphy. You
know that because it says Lil D on the top of it.

And I won't -- I will spare the Court reading the
entirety of the letter. But I think the context following
from receiving of the letter from Ms. Deas to the thought to
write this letter to Mr. Murphy in its entire context and
beyond the threatening languade with regarding -- regarding
her, her daughter, and everyone she loves needing to die,
there's also more in there.

He also says, word, and tell Crummie call Vonta and tell
him to make his people do the right thing. Crummie at that
point was lodged with De'Andre Murphy. Vonta is Ravonta Deas
who is the younger brother of Victoria Deas.

Beyond that, Your Honor, obviously I think there is some
other relevant portions of the letter. But I mean I think

the intent of it becomes abundantly clear, if it wasn't
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already, in ending, that: Still have faith because she can
die in her sleep any day and we still going home.

I think the relevancy of this and why I think it should
pass -- pass 403 muster is it is -- I think goces to the heart
of Mr. Green's guilty conscious about this and his fear that
should Ms. Deas testify that he would be convicted.

In the Edwards case law the Supreme Court does cite the
trial judge in that case, which was you, as I am sure you
remember. And I think you trace out your thoughts in
allowing that in. And the purpose of witness intimidation
evidence as it pertains to guilty consciousness is that it
heightens the corroboration that the person who said that or
made that expression is the perpetrator of the crime.

And the purpose is here he doesn't want her to testify.
And I think that i1s what really signifies his guilty
conscious. I think calling it -- I think witness
intimidation is a generalized term given to this sort of
evidence. I think it can be -- I will agree with Mr. Voigt
to the extent that it is certainly clearer in a context in
some of the cther case law; but given the totality of the
case law between witness intimidation evidence and guilty
consciousness evidence I think it should clearly be allowed
in. And under the other circumstances I think it should pass
403 muster as well, which I have detailed in my brief.

THE CQURT: Okay.
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Response.
MR. VOIGT: This is -~ every time I look at it I see

less and less here. What I see is a hodgepodge of
frustrations that -- I mean I even see something in one of
the letters which I tell my clients it means that this
happened after I talked to him which was that nobody talk,
everybody walk. I mean that is what we -- back to on these
statements. That is -- I used to have it printed out on hats
and used to give them to clients.

There is nothing in this letter that instructs anybody
to do any physical harm to any person or to threaten any
perseon. It is so far removed from that.

I don't know -- and sc imagine it comes in; who gets to
testify to its meaning? I mean I understand at some date at
the end Mr. Corvey and I are geing to be talking to the jury
about what we think it means. But we are going to go down a
side track to get into who Crummie is, who Vonta is, and what
they can possibly want. We are going to‘have to probably
excise the they come at me 15 or 20, because I think that
means that he would be willing to accept some sort of plea
deal if the State ever came to it. I think that's what that
means. But I don't know who is going to actually testify to
that.

There is just a whole bunch of let's make Mr. Green look

bad stuff in this letter but nothing that actually indicates
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kncwledge of guilt.

I mean it is true that if someone is lying on you and
they didn't testify that you would be in better shape if they
stopped lying. That is a hypothesis of innocent. There is
nothing in here that is clearly witness intimidation, and
that there's nothing that takes it clearly out of the 403
analysis - which I know at least the Court of Appeals seems
to think you just bypass that. I suspect the Supremes may
reach out and decide differently on it.

This is just not -- this is not the sort of reliable
evidence of knowledge of guilt that a jury needs to see. It
is not actually evidence or knowledge of guilt.

THE COURT: All right. I am going to review this and
read the cases, and I'1ll let y'all know. Okay.

MR. CORVEY: Thank you, Judge.

THE COURT: What else?

MR. CORVEY: There's a Facebook mention regarding
records as well. Detective Butler had a previously scheduled
vacation out of tewn, and so she is not here. And I think we
will require testimony from her regarding her affidavit.

THE CQURT: Well, we will have time to do that.

MR. CORVEY: I can take that up on Monday afternoon
through trial.

THE COURT: That is fine.

MR. VOIGT: It will -- it will go much faster if we knew
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if Detector Butler had put -- in other words, 1f we are
arguing within the four corners of the affidavit or there is
extra, which is something you could authenticate.

MR. CORVEY: I could; butf, again, she is traveling. I
think we will have to take it up ---

THE COURT: Okay. We will take it up before then.

MR. CORVEY: Okay.

THE COURT: When does she get back? Because we have
still got ---

MR. CORVEY: I'm not sure. I —-- certainly at next week,
because I have a meeting scheduled with her ---

THE COURT: All right. Well, let's see where -- maybe
we can schedule a time. Do you have available time next
week?

MR. VOIGT: I do, at the moment.

THE COURT: Okay.

MR. VOIGT: Well -- all right, I am scheduled for a
family court trial. But you will drag me in whenever you
want.

THE COURT: Well, you know, just I will work around
that. I mean it won't take long to hear that.

MR. VOIGT: ©No, I actually think that if it is within
the four corners of the affidavit it is a lawyer talking
motion. .

THE COURT: I think you are correct. But be that as it
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will be available next week to hear that. Okay.

1 right. What else do we have; anything else that has
ddressed? Motions, credibility, and that sort of
those really can be in limine type things that I can't

until I hear the evidence rule specifically on them.

e are ---
VOIGT: Kind of what I thought, Judge.
E COURT: Those you can carry it over. Okay.
g else?
CORVEY: Nothing else from the State, Judge.

E COURT: Thank you very much. And we will be glad to
ard with this trial on August 6th.

PON, the hearing adjourned under advisement)
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(November 15, 2018.)

THE COURT: Good morning. You're De Andre
Murphy?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Murphy, you're standing with
your lawyers. Have they explained to you the nature of
the charge contained in indictment 2018-26367

THE DEFENDANT: Yes, sir.

THE COURT: It charges you with the offense
of murder. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And your lawyers have explained
that charge to you and the possible punishment for that
charge?

THE DEFENDANT: Yes, sir.

THE COURT: Have they also explained to you
the lesser included offense known as voluntary
manslaughter?

THE DEFENDANT: Yes, sir.

THE COURT: And the difference between the
two?

THE DEFENDANT: Yes, sir.

THE COURT: They've explained to you that
voluntary manslaughter carries a minimum sentence of two

years with a maximum sentence of up to 30 years?
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THE DEFENDANT: Yes, sir.

THE COURT: They've also explained to you
that voluntary manslaughter is a non-parolable offense?

THE DEFENDANT: Yes, sir.

THE COURT: Meaning that any sentence the
Court imposes that you would be required to serve
85 percent of that sentence; is that correct?

THE DEFENDANT: Correct.

THE COURT: And upon being released, you
would still be required to satisfactorily complete a
two-year community supervision program. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And, basically, that is probation
for two years. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And if you should violate any
terms of that community supervision, you could be
returned to prison for up to one year in increments of
one year until the balance of that sentence is satisfied.

Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: You understand it's also
considered a most serious offense?

THE DEFENDANT: Yes, sir.
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THE COURT: And you understand the
significance of that term?

THE DEFENDANT: Yes, sir.

THE COURT: It's a violent offense also. Do
you realize and understand the significance of that term?

THE DEFENDANT: Yes, sir.

THE COURT: Also, apparently, according to
the sentencing sheet that you have signed, you have
negotiated a sentence through your lawyers which you're
asking me to use, or impose today; 1s that correct?

THE DEFENDANT: Yes, sir.

THE COURT: And that's one of those -- as
your lawyers have explained, one of those odd situations.
It's not uncommon, but normally the sentence is left to
the discretion of the presiding judge. Do you understand
that?

THE DEFENDANT: Yes, sir.

THE COURT: And recommendations, the judge is
at liberty to accept or reject it and to decide whatever
sentence he or she wishes to impose; do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: But in a negotiated sentence, my
only options are to accept it or reject it. Do you
understand that?

THE DEFENDANT: Yes, sir.
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THE COURT: I can't modify it in any fashion.
Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And you're asking me today, from
your perspective through your lawyers, having performed
the task, you're saying, Judge, I want you to accept that
negotiated sentence.

THE DEFENDANT: Yes, sir.

THE COURT: What are the terms, Solicitor?

MR. CORVEY: It is a negotiated 30 years for
a plea of voluntary manslaughter. In addition, I'm also
going to dismiss all of the additional pending
indictments from this incident as well as two prior
arrests that predated this incident.

THE COURT: And is that your understanding,
Ms. Proctor?

MS. PROCTOR: Yes, Your Honor.

THE COURT: Is that your understanding,

Mr. Murphy?

THE DEFENDANT: Yes, sir.

THE COURT: And, Ms. Norris, that's your
understanding as well?

MS. NORRIS: Yes.

THE COURT: You understand that while I'm

sure that's part of the negotiation, the 30-year sentence
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for murder would be the minimum sentence. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: But in this particular case, it'sg
an 85 percent sentence. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And that is a benefit that you
considered?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Understanding, then,
Mr. Murphy, that if I accept the negotiated sentence, 1
would sentence you to 30 years, give you credit for any
time that you served, what is your plea, guilty or not
guilty?

THE DEFENDANT: Guilty.

THE COURT: Are you totally satisfied with
your lawyers?

THE DEFENDANT: Yes, sir.

THE COURT: Do you know of anything they did
or didn't do that you disagreed with?

THE DEFENDANT: No, sir.

THE COURT: You believe the negotiated
sentence is in your best interest?

THE DEFENDANT: Yes, sir.

THE COURT: Ms. Proctor, or Ms. Norris?
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MS. NORRIS: Absolutely, Your Honor. It's
her case.

THE COURT: That's the only reason T
addressed that, is she's been the primary lawyer
involved. I appreciate you being here. I know he does
as well.

Ms. Proctor, you have investigated this
matter fully on your client's behalf?

MS. PROCTOR: Yes.

THE COURT: And you have shared the results
with him?

MS. PROCTOR: We have seen everything. We've
seen the videos and all the discovery materials.

THE COURT: And after fully discussing it
with you, he indicated a desire to enter this quilty
plea?

MS. PROCTOR: Yes, Your Honor, he did.

THE COURT: And asked you to negotiate the
best arrangements you could for him?

MS. PROCTOR: Yes, sir,

THE COURT: Your efforts are now reflected in
the record; is that correct?

MS. PROCTOR: Yes, Your Honor, and we're very
pleased with the outcome of this.

THE COURT: And do you believe the negotiated
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sentence to be in your client's best interest?

MS. PROCTOR: Definitely, vyes, sir.

THE COURT: And, obviously, I'm familiar with
this case. I've tried the other part of it, but there's
no question in your mind that he is, in fact, guilty of
this offense? |

MS. PROCTOR: Correct.

THE COURT: Mr. Murphy, is that true?

THE DEFENDANT: Yes, sir.

THE COURT: You understand, sir, that if I
accept your negotiated sentence, you won't have a jury
trial, as your co-defendant did. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: At a jury trial, you would have
the right to confront witnesses against you. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Are you also aware that the State
has the burden of proving you guilty beyond a reasonable
doubt?

THE DEFENDANT: Yes, sir.

THE COURT: You don't have to prove your
innocence. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: And you have the right to remain
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silent. Do you realize that?

THE DEFENDANT: Yes, sir.

THE COURT: And I'm sure you understand it,
but I want to let you confirm that. Do you realize that
by admitting your guilt today that I will be relying on
that, and that admission is proof that you're giving up
your right to remain silent?

THE DEFENDANT: Yes, sir.

THE COURT: That's what you choose to do,
Sir?

THE DEFENDANT: Yes, sir.

THE COURT: No one has threatened you in any
way to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Other than the promises,

Mr. Murphy, that are contained in the negotiated
sentence, have any other promises been made to you, sir?

THE DEFENDANT: No, sir.

THE COURT: Have you had sufficient time to
reflect and think about what you're doing here today?

THE DEFENDANT: Yes, sir.

THE COURT: And you've talked with your
lawyers at length and anyone else that you wanted to
discuss this with; is that correct?

THE DEFENDANT: Yes, sir.
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THE COURT: Are you today under the influence
of any type of medication at all?

THE DEFENDANT: No, sir.

THE COURT: Have you in the past been treated
for any mental issues or emotional problems?

THE DEFENDANT: No, sir.

THE COURT: Have you consumed any alcohol or
taken any type of medication in the last 24 hours?

THE DEFENDANT: No, sir.

THE COURT: You understand I will be relying
on your responses here today?

THE DEFENDANT: Yes, sir.

THE COURT: Sclicitor, as we know, I stamped
the plea accepted. Is this deferred sentencing?

MR. CORVEY: We're not doing it this morning.

THE COURT: That was a potential situation
earlier. As I recall there was some discussion about
that. |

MR. CORVEY: Correct.

THE COURT: Tell me about the facts, please.
I am familiar with this.

MR. CORVEY: Yes, Your Honor. Understanding
your familiarity, Jjust briefly, Judge, this incident took
place —— I guess started on the night of April 19, 201¢.
Mr. Murphy and his co-defendant in the murder, Jahmal
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Green; another individual, Cory Gethers; two females,
Victeoria Deas and London Maybank, ultimately met at a
nightclub in North Charleston called Vegas Lounge. They
made some plans to get together later to look for
marijuana. As the midnight hour approached, it became
4:20, which scme believe 1s the national marijuana
holiday.

In any event, they then left that club after
closing time, went down to the Montague area where
Mr. Green's apartment was, got back together, and got in
Ms. Deas's white Dodge Durango. They went down the
Spruill corridor in North Charleston, around Macon and
Horizon Village, and began to try to find some additional
marijuana. At some point, a bit of a disagreement broke
out, primarily between Ms. Deas and Mr. Green, and the
decision was they were going to drop Mr. Murphy and
Mr. Green back off at Mr. Green's mother's house on
Montague where they first picked them up after leaving
the club.

En route to get there, they end up going to
the old Park Circle area of North Charleston. Around the
same time as their arrival, the victim in this case,
Eric S. Brantley, was ending his bartending shift at the
Sparrow Bar in North Charleston. They happened to drive

by him as he and his coworker that night were standing
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outside and locking up.

They then proceeded down the street where
they observed him, and then Mr. Green instructed Ms. Deas
to start turning and ultimately basically performed a
circle back to roughly the area where they cbserved
Mr. Brantley. Mr. Green instructed Ms. Deas to stop. He
and Mr. Murphy then get out of the car for approximately
a minute, minute—and—a-half, gunshots.ring out, and they
then come back to the car and instruct Ms. Deas to drive,
and Ms. Deas ends up dropping Mr. Murphy and Mr. Green
off at Mr. Green's mother's apartment.

Of course, in that minute-and-a-half,

Erié Brantley had been killed. He had been shot five
times by two different weapons. One caliber of one gun
was located in his stomach and four others of a different
caliber, 40-caliber handgun, were in his arm and
ultimately the fatal shot through his head. Upon getting
dropped off, individuals in the car testified at trial
that Mr. Murphy made some comments as they were exiting
the vehicle with regard to him having some sort of
struggle with Mr. Brantley, and then they got out.

The individuals remaining in Ms. Deas's car
were Cory Gethers, Ms. Deas, Ms. Maybank. They continued
up Montague to get gas at a Spinx station. As it was,

they realized Mr. Green had left his cellphone in the
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vehicle, a call to Mr. Murphy's cellphone, went to

Mr. Gethers to figure out where they were so they could
meet up to find the cellphone. They then meet at the
Spinx further up Montague, and that interaction is all
recorded on video.

Following that, the parties break off. By
working with the North Charleston Police Department, they
were able to identify some distinguishing features from
the surveillance video of the white Dodge Durango in this
case and trace it back to Ms. Deas. Ultimately, she came
in, initially denied involvement, but as the
investigation and video came in, they ultimately came
back to her, and she and Ms. Maybank and Mr. Gethers
later that same evening, so about 48 hours after the
crime, all implicated Mr. Murphy and Mr. Green in the
murder and the armed robbery, or attempted armed robbery,
of Mr. Brantley.

Following that, warrants were issued for
Mr. Green and Mr. Murphy. Mr. Murphy was not taken into
custody until five days later, until he was located in an
abandoned house in the Macon area of North Charleston.
Mr. Green was not taken into custody until 30 days later.

THE COURT: Right.

Thank you, sir. Mr. Murphy, are those facts

correct?
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THE DEFENDANT: Yes, sir.

THE COURT: Have you fully understood all of
my questions?

THE DEFENDANT: Yes, sir.

THE COURT: You have given me truthful and
complete answers?

THE DEFENDANT: Yes, sir.

THE COURT: They are your answers. Let me
explain what I mean: During my experience in another
proceeding where-I've heard witnesses testify in response
to this, it's called post-conviction relief proceedings,
where they testified, Everything I said during my plea
was what my lawyers told me I had to say.

That's not the case here today, i1s it?

THE DEFENDANT: No, sir.

THE CQOURT: BRecause if that's the case, then
they're really not your answers; you understand that?
But these are your answers?

THE DEFENDANT: Yes, sir.

THE COURT: They're truthful in every
respect?

THE DEFENDANT: Yes, sir.

THE COURT: And you want me to fully rely on
those responses?

THE DEFENDANT: Yes, sir.
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THE COURT: And you want me to impose a
30-year sentence?

THE DEFENDANT: Yes, sir.

THE COURT: And I'd let the record reflect
his body language was —- I understand that's a difficult
statement for any person to have to answer, to say yes,
Judge, I want you to sentence me to 30 years. I
appreciate that, but that's what you want me to do today,
to accept it; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And the reason for it is
you believe it's in your best interest?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

MR. CORVEY: And, Your Honor, sorry to
interrupt. I neglected to mention —-

THE COURT: The victims are here, again, and
I'm sorry that they're having to be here. I hope this
will be the closure, to some extent. It unfortunately
doesn't close anything that you have to deal with every
day, and my heart goes out to all of you for that, and I
pray that some peace will come at some point in your
lives.

Do they wish to be heard in this case?

MR. CORVEY: I know the victim's mother would
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like to speak, Your Honor.

THE COURT: Be delighted to hear from you,
ma'am, and I'm sorry again you have to be here.

THE WITNESS: My name 1s Suzanne Sentner.
I'm Eric Brantley's mom. I just want to say that Eric
was an individual with many interests. He was a
musician. He rebuilt motorcycles. He bartended so he
could do the many things he liked to do.

When Eric was murdered, we didn't understand
how this could have happened, and now we know from the
previous trial and today that he was stopped because he
was alone. Eric in life was a formidable person. He
wouldn't have backed away from anything, and that night,
I believe he chose to fight, and, unfortunately, it's not
much of a fight when you're against two armed men.

Eric's family and friends are here today to
let you know that we see you, De Andre Murphy, and we
will never forget what you did that night. We hope that
you think about it the whole time you're in prison and
know that you took away somebody that was very much
loved. You haven't broken Eric's family and friends,
over 500 of which showed up for his memorial service.
You have the promise from all of us that if we have
anything to say, you'll suffer for the rest of your life.

You messed with the wrong army when you
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messed with the Eric Brantley liberation army.

Thank you.

THE COURT: Thank you, ma'am. Anything else,
Solicitor?

MR. CORVEY: No, Your Honor.

THE COURT: Okay. Mr. Murphy, I've asked you
this: You want me to accept it. Now I'm going to ask
you, do you know of any reason today that I shouldn't
accept your negotiated sentence?

THE DEFENDANT: No, sir.

THE COURT: Okay. Well, I find that
Mr. Murphy certainly has the benefit of very competent
counsel with whom he's indicated he's totally satisfied.
I find that he's demonstrated by his responses here today
that his plea is freely, voluntarily, knowingly, and
intelligently made, and I now will be happy to hear from
you, Ms. Proctor, as to why I should accept the 30-year
sentence.

MS. PROCTOR: Well, Your Honor, he was
17 years old at the time this happened, and it's been a
long time getting to this point. He's standing before
you today taking his full responsibility, and we're just
asking that you accept this plea.

THE COURT: Thank you. And because this

carries the 30~year max, this does not expose and require
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any mitigation evidence. Does everybody agree with that
statement?

MR. CORVEY: Yes, Your Honor.

MS. PROCTOR: I will say for the record we
have a mitigation specialist in the courtroom that has
been working with De Andre since the day of the incident,
since the day he was arrested, and I also put on the
sentencing sheet he has been in jail since April 28,
201e.

| THE COURT: And that's important too tor
family members, and everyone knows that they don't have
to go through another proceeding. We've avoided it by
this reduction to voluntary manslaughter, which is quite
another traumatic experience for the victims and the
victim's family to have to endure that. So I just want
the record to reflect that that's another factor that I'm
weighing as to whether or not the negotiated sentence is
appropriate, and I commend the State for its resolution
in this fashion. I think it's appropriate given his age
and whatnot, so from that standpoint, there is that
benefit to you.

Ms. Norris, anything you wish to add?

MS. NORRIS: No, sir.

THE COURT: Mr. Murphy, is there anything you

want to add?
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THE DEFENDANT: No, sir.

THE COURT: Well, tragedy is such an empty
word, and there's really no way that word encompasses
what everybody is enduring here, especially the family.
I, again, am not going to elaborate. I have it on my
wall. I remember a lot of things. I remember my family,
but I have an article about my grandfather who was gunned
down on Main Street in Moncks Corner before I was born,
but my daddy had to live with that, and for the family —-
his sister somehow found some way, I think, to forgive
him, and I'm not preaching here. I'm just sharing this
with you. That enabled them to try to get to a point —--
I'm not asking you to do that. I just know my daddy
died, he was 81, and he was still a bitter man because of
it. So I have some degree of empathy with you, with
those family members, and I understand the sentence is
not going to do anything to alleviate that. I wish that
could.

But, Mr. Murphy, I'll also say I'm glad
you're getting an opportunity, sir, to do something
positive with your life, and I would hope that some
day -— I noted yesterday there was some talk, and
apparently again this morning, about the federal system
of improving opportunities for people incarcerated to

help them make transition to become productive people
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when they're finished their sentences. I hope South
Carolina will follow suit some day, because if they do,
that's one way you can prove that you ‘are worthy of this
negotiated sentence. |

I'11l share this with the family, because to
this day —— and it's happened probably 10, 12 years ago.
It's the only time in my 25 years on the bench that I've
had a mother come in and say what I'm about to say, and
the person was charged with felony DUI. She came in, and
she was from Virginia, and she, when she was given an
opportunity to speak, said my daughter's birthday —-- and
she gave the date, was such and such. And she looked at
the defendant, and she said, I want you to call me when
you get out every year on her birthday. And I thought,
wow, that's tough. She said, Not to talk about her, but
to tell me what you've done with your life that's
positive, because then I will realize that there was
something that was gained out of this horrible tragedy.

I thought about it. I'm a father and a
grandfather. I couldn't have done that, but she's right,
in some respects: That's how you prove that you're
worthy of what the State's been willing to do here, sir,
and I hope you do 1it.

Sentence of the Court is this: That you be

committed on indictment 2018-2636 to the department of
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corrections for 30 years, and I give you credit for time
served since December ——

MS. PROCTOR: April 28th, 201le.

THE COURT: April the 28th, 2016. Good luck
to you, sir.

(Whereupon, the proceedings were concluded.)
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I, the undersigned, Amanda Kelly Haffenden, RPR, CRR,
Circuit Court Reporter for the Ninth Judicial Circuit of
the State of South Carolina, do hereby certify that the
foregoing is a true, accurate, and complete transcript of
record of all the proceedings had and evidence introduced
in the trial of the captiocned case, relative to appeal,
in the Circuit Court for Charleston County, South
Caroclina, on the 15th of November 2018.

I do further certify that I am neither of kin,
counsel, nor interest to any party hereto.

December 16, 2019

ah&kbd*hithl—

Circuit Court Reporter
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

DeAndre Murphy, #378303 Case No.: 2019-CP-10-4694

Applicant,
RETURN AND MOTION

\2 FOR MORE DEFINITE STATEMENT

State of South Carolina,

2

A

Respondent.

]

The State (Respondent), making its Return to the application for Postfi;'Con 1 tion

A4~ 8340707

("PCR") filed on September 11, 2019, would respectfully show this Court:

181 Wy

I. Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Charleston County Clerk of Court. In May 2018, the Charleston
County Grand Jury indicted Applicant for murder (201 8-GS-10-02636). Lorelle Proctor, Esquire,
and Teresa Norris, Esquire represented Applicant at his guilty plea. Assistant Solicitor Edward
Regin Corvey Il prosecuted the case. On November 15, 2018, Applicant plead to the lesser
included offense of voluntary manslaughter before the Honorable R. Markley Dennis Jr. Judge
Dennis sentenced Applicant to imprisonment for thirty years for voluntary manslaughter.
Applicant did not appeal his conviction.

Attached to this Return and incorporated by reference are the records of the Charleston
County Clerk of Court regarding the subject convictions, Applicant's records from the South
Carolina Department of Corrections, the plea transcript, and the application. Respondent reserves

the right to amend this Return upon receipt of any relevant materials.

lofé6



11. Current Application

In his application for post-conviction relief, Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1. “Ineffective Assistance of Counsel”
2. “Due process violation of 4%, 5, 6™, and 14" Amendment Rights”
3. Involuntary Plea

I11. Response to Allegations of Ineffective Assistance of Counsel

Respondent submits Applicant’s allegations of ineffective assistance of counsel are without
merit. In a PCR action, Applicant bears the burden of proving the allegations in his application.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective

assistance of counsel as a ground for relief, Applicant must prove that “counsel's conduct so
undermined the proper functioning of the adversarial process that [it] cannot be relied upon as

having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C.

at 442,334 S.E.2d at 814.
In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must

prove that counsel’s performance was deficient. I1d.; Cherry v. State, 300 S.C. 115,117,386 S.E.2d

624, 625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625
(quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the attorney
provided representation within the range of competence required in criminal cases. Butler, 286
S.C. at 442,334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment.” Id. (citing

Strickland, 466 U.S. at 690). The Applicant must overcome this presumption to receive relief.

20of6
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Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's deficient performance must have
prejudiced the Applicant such that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C.
at 117-18, 386 S.E.2d at 625.

Respondent submits Applicant can satisfy neither requirement of the Strickland test.
However, the allegation of ineffective assistance of counsel probably raises questions of fact that
the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing

to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

1V. Involuntary Guilty Plea

Applicant alleges that he did not plead guilty freely and voluntarily. Respondent submits
this allegation has no merit. To be knowing and voluntary, a plea must be entered with a full

understanding of the charges and the consequences of the plea. Boykin v. Alabama, 395 U.S.

238 (1969); Dover v. State, 304 S.C. 433,405 S.E.2d 391 (1991). In determining guilty plea
issues, it is proper to consider the guilty plea transcript as well as evidence at the PCR hearing.

Harris v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).

Respondent submits the transcript reflects that the pleas were knowingly and voluntarily
entered with a full understanding of the charges and consequences of the plea. Boykin, supra;
Dover, supra. Further, because a guilty plea is a solemn, judicial admission of the truth of the
charges against an individual, a criminal inmate's right to contest the validity of such a plea is

usually, but not invariably, foreclosed. Blackledge v. Allison, 431 U.S. 63, 97 S.Ct. 1621, 52

L.Ed.2d 136 (1977). Therefore, statements made during a guilty plea should be considered
conclusive unless a criminal inmate presents valid reasons why he should be allowed to depart

from the truth of his statements. Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976). The

30f6
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Respondent submits the Applicant should not be allowed to depart from the truth of the
statements he made during his guilty plea hearing.

A defendant who enters a plea on the advice of counsel may only attack the voluntary and
intelligent character of the plea by showing that counsel’s representation fell below an objective
standard of reasonableness and that there is a reasonable probability that, but for counsel’s errors,
the defendant would not have pled guilty, but would have insisted on going to trial. Roscoe v.

State, 345 S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360, 426 S.E.2d 795

(1993). Given the Applicant’s burden of proof and the analysis to be applied to this claim,
Respondent submits that the Applicant’s claim of involuntary plea is, in essence, a claim of
ineffective assistance of counsel, and it should therefore, be treated as such. Accordingly, this
allegation of ineffective assistance of counsel probably raises questions of fact that the record
does not conclusively refute. Respondent requests an evidentiary hearing to fully resolve this

issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

V. Motion for More Definite Statement

Respondent also hereby moves for a more definite statement. Applicant has failed to set forth
any facts to "support each ground" or to explain with any specificity whatsoever the facts upon
which his claims are based. The Uniform Post-Conviction Procedure Act requires the Applicant
to "specifically set forth the grounds upon which the application is based." S.C.Code Ann. § 17-
27-50 (1985) (emphasis added). Respondent respectfully submits that it is incumbent upon
Applicant, through counsel, to amend his application to set forth specific facts upon which his
allegations are based so that Respondent may adequately prepare for an evidentiary hearing.
Therefore, Respondent requests that Applicant be required to amend his application to set forth

specifically the grounds on which his claims are based.

4 of 6
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VI. Any Future Amendments

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing. Any

claims not specifically laid out in this PCR application or in amendments will be opposed by the

State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina Code of

Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules 15(a)-(b),
SCRCP. All claims should be made well in advance of the evidentiary hearing. Because Applicant
has been appointed an attorney, the attorney, and not Applicant, is the only individual authorized
to file amendments to this application. See Rule 11, SCRCP. Pro se filings will not be considered
at the PCR hearing. Respondent reserves the right to request that any amendments withheld until
the last minute be stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP.

VII. Response to Any and All Other Allegations

Each and every allegation contained within the application not expressly admitted,

qualified, or explained in this Return is hereby denied.
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VIII. Request for an Evidentiary Hearing

WHEREFORE, Respondent requests that an evidentiary hearing be held on the claims of

ineffective assistance of trial counsel.

February 5, 2020

6 of 6

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

BENJAMIN LIMBAUGH
Assistant Attorney General

By: WW

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
)
DeAndre Murphy, #378303 )
) Case No.: 2019-CP-10-4694
Applicant, )
)
V. ) Affidavit of Servicgjby Mail o
) < = B
State of South Carolina ) | mo ey
) i =R
1 o
Respondent, ) | L £
l = ey
l — !:’A'cnmfii
1. [ am an employee of the Respondent in the above-captioned action. , @
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

James K. Falk, Esquire
Falk Law Firm, LLC
Post Office Box 1058
Charleston, SC 29402

DATED this 5" day of February, 2020.

(Ifmifer J enﬁison(j{d'ministrative Coordinator
or Respondent
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EXHIBITS

NO DESCRIPTION ID EVIDENCE
P-1 Key Swipe Record 14 14
P-2 Photo of Car at Gas Station 22 22
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THE COURT: Good morning. And good morning,
Mr. Murphy.

THE APPLICANT: Good morning, good morning.

THE COURT: All right. Ms. Mims and
Ms. Weidauer.

MS. MIMS: Sorry. I'm getting everything
set up.

THE COURT: Oh, sure. And then I'm happy
Lo receive packets.

MS. WEIDAUER: Your Honor, may I approach?

THE COURT: Sure. Great.. Mr. Falk, do you
have all these things?

MR. FALK: Yes, Your Honor.

THE COURT: Just let me know when you're
ready.

MS. MIMS: I am ready to proceed, Your
Honor.

THE COURT: Very well. And, Mr. Falk,
are you ready to proceed?

MR. FALK: Yes, Your Hcnor.

THE COURT: Great. And, Ms. Mims will enter
this case, and I will turn it over to you.

MS. MIMS: May it please the Court?

THE COURT: Yes, ma'am.

MS. MIMS: For the record, I am Lauren Mims,
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and I will be representing the State. This is
a post-conviction relief matter of De'Andre Murphy
versus State, Docket No., 2019-CP-10-04684, This matter
is before the Court by way of an application for
post-conviction relief filed by Mr. Murphy in Charleston
County on September 11th, 201898,

bpplicant is presenitly confined in the South
Carolina Department of Corrections, pursuant to an order
of commitment of the Charleston County Clerk of Cocurt.

In May of 2018, Charleston grand --
Charleston County Grand Jury indicted Applicant for
murder. Lorelle Proctor, Esquire and Teresa Norris
represented Applicant at his guilty plea —-—-

THE CQURT REPORTER: Held on, hold on.
I'm sorry.

MS. MIMS: I'm sorry.

THE COURT REPORTER: You have a mask on,
and you're going too fast.

MS. MIMS: Okay. Do you want me to take
the mask off and slow down or —--—-

THE COURT REPORTER: One or the other.

MS. MIMS: Okay, I'll slow down. Where did
you lose me?

THE COURT REPORTER: I lost you

at indictment with the grand jury.
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MS. MIMS: Indicted Applicant for murder.
Lorelle Proctor, Esguire and Teresa Norris, Esquire
represented Applicant at his guilty plea. Assistant
Sclicitor Edward Corvey, III prosecuted the case.

On November 15th, 2018, Applicant pled
to the lesser included offense of voluntary manslaughter
before the Hcnorable R. Markley Dennis, Jr. Judge
Dennis sentenced Applicant to imprisonment for 30 years,
pursuant -- for voluntary manslaughter, pursuant
to a negotiated plea. Applicant did not appeal his
conviction.

Judge, given that Mr. Murphy could be facing
up to life in prison on the original indictment -- given
that Mr. Murphy ccoculd be facing up te life in priscon
on the original indictment, we would ask that you advise
him what would happen should he prevail on
post-conviction relief.

THE COURT: Okay. Thank you so much,

Ms. Mims. I am confident that Mr. Falk has had an
opportunity to discuss with Mr. Murphy that oftentimes
folks want me to lower the sentence or do things a lot
that -- and all I can do, I say all I can do, it's
pretty powerful, obviously, for somebody who's at SCDC.
But I am sure that you told Mr. Murphy that

what the PCR court does is if there have been violations
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of his constitutional rights that the remedy is to grant
him a new trial. And then the granting, what do we call
it, a clean slate, all begin anew. Very well.

MR. FALK: Yes, Your Honor.

THE COURT: Have you had a chance to chat
with him about that, Mr. Falk?

MR. FALK: Yes, I have, Your Honor.

THE COURT: I know you always do, Mr. Falk.
All right.

MR. FALK: I would like to start off calling
Mr. Murphy to the stand.

THE COURT: Yes, sir. Come up, Mr. Murphy.

MS. MIMS: Your Honor, before we get started
-- I apologize. I would like for Mr. Palk to read his
allegations into the record.

THE COURT: Okay. Let Mr. Murphy come
on up. And is that because you want to just be sure
of which ---

MS. MIMS: Yes,

THE COURT: Which allegations are going
forward?

MS. MIMS: Yes, ma'am.

THE COURT: COCkay.

MR. FALK: Your Honor, I mean, the only

allegations that we have is the involuntary guilty plea,
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tried to frame everything as an involuntary guilty plea,
so we would say that he was -- because cof trial
counsel's failure to fully investigate the case, he made
this plea, and that's why it was involuntary.
Specifically, I'm going to talk about pieces of evidence
that I already shared with the attorney general's
office.

THE CQOURT: Okay. Get it. Thank you.
Thank you so much, Mr. Falk. All right. If you would
swear him in, please, ma'am.

THE CLERK: Raise your right hand.

MR. DE'ANDRE MURPHY was called as a witness,
being duly sworn, was examined and testified as follows:

THE CLERK: You can be seated. If you could
state your full name, spelling your last name.

THE WITNESS: De'Andre, M-U-R-P-H-Y, Murphy.

THE COURT: Thanks, Mr. Murphy.

THE WITNESS: You're welcome.

THE COURT: All right.

MR. FALK: Mr. Murphy, I want to make sure
you're close enough to the microphone.

THE WITNESS: Can you hear me?

THE CQURT: Can you help him just a kit?

MR. FALK: Yeah.

THE COURT: That would be great.
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BY MR. FALK:

a couple of things here. So you were originally charged

with murder; is that correct?

murder, correct?

case; 1is that correct?

THE WITNESS: All right.
THE COURT: Good.

DIRECT EXAMINATION

Q. All right, Mr. Murphy, let's just go over

A. Yes, sir.

Q. And you know what the sentencing range is for

A, Yes, sir.
Q. And that includes ---
A. Life.

Q. -—= life. And you had co-defendants in this

A. Yes, sir.

Q. Have any of your co-defendants been tried?
A, Yes, sir.

0. Which ones?

A. Jahmal Green.

Q. And what kind of sentence did he have?

A. Sixty years.

. Okay. So you understand that your co-defendant
so you certainly would run the risk at trial ---

A. Yes, sir.
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Q. --—- the potentizl of a &0-year to life sentence?
A, Without a doubt.
Q. The sentencing range is 30 to life, but you know
the co-defendant got a 60-year sentence?
A, Yes, sir.
Q. Okay. So tell me a little bit about -- you were

appointed Ms. Proctor?

A, Yes, sir.

Q. All right. About how many times did you meet
with her?

A. Probably -- in the first two years, probably,
like, five times within the first two years.

Q. Okay. And did she share the discovery with you?

A. Pieces. She was showing me what she wanted to
show me.

Q. Okay. Do you know of any discovery she didn't
share with you?

A Yes, sir.

Q. And what is that?

A. My key card swipe.

Q. Okay. We'll get to that. So tell me, do you

‘remember when this occurred?

A. Yes, sir.
Q. And what was that date, do you remember?

A. April the 20th.
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11

Q.

A.

And what were you doing on that day?

Well, it happened April the 19th, going

into April the 20th, so in the wee hours of the night,

as in early morning time, so it's just becoming April

the 20th, like, April the 20th morning.

Q.

And I'm not going te offend Judge Goodstein.

I'm sure she understands what 4/20 is. So you were

celebrating & little bit?

A,

Q.

>

= ] =0 = @)

= @

=0

Yes, sir.

Okay.

Yes, sir.

And so that's why you knew where you were?
Exactly.

And where were you?

At the hotel.

Which hotel?

The Value Place.

And which one is that?

The Value Place, it's over there on ---
Leeds?

Yes, sir, across the street from the jail.
Yeah, okay. How long have you been there?
Probably about a month.

So you were kind of living there?

Yes, sir. My house was being rencvated because




100

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

of molds in the wall.

Q. Okay. And so was anyone in the room with you?

A. Yes, sir.

Q. Who was that?

A. My father.

Q. Okay. And -- well, let's juét sort of get right
to it.

A, Okay.

MR. FALK: Your Honor, may I approach
the witness?

THE COURT: I'm so scrry.

MR. FALK: May I approach?

THE COURT: Oh, of course.

BY MR. FALX:

Q. I'm going to show you a piece of paper. Hang

on for a minute. All right, Mr. Murphy, that piece

of paper, can you sort of -- is there a number on
the bottom of the piece of paper, in black?

A. Yes, sir.

Q. And what does that say?

A. Rule 5, Page 187.

Q. Okay. So that was -- so it's Page 187 and
1887
A, Yes, sir.

Q. Of your Rule 5 material?

then
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13

A, Yes, sir.
Q. And when you said earlier that you hadn't seen

your key card swipes, is that what you're talking about?

A, Yes, sir.
Q. And s0 are you saying that you never saw this?
Al Never.

Okay. What difference would it have made?

Q
A. A big difference because ---

0 Explain.

A Because, for one, the distance from the crime
scene from the hotel is approximately nine miles.

Q. Ckavy.

A. And the 911 call happened at 3:32.

Q. Qkay.

A. Okay.

Q. On which day?

a. On April the 20th.

Q. Okay.

A. At the time the crime was being committed, I was
swiping the key card at 3:22.

Q. Okay.

A, That's -- and the truck was first seen by North
Charleston High School camera at exactly 3:27. At 3:27.

I got it right here if you want to see it.

Q. What I want to do is ---
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MR. FALK: Can I just have it marked,
the particular one he's talking ---

THE COURT: 0f course.

MR. FALK: Mark the swipe that you think
is important.

THE COURT: And y'all geot that?

MR, FALK: I'm going to show them the one
that we're talking about. That's enough.

THE WITNESS: Okay.

THE COURT: I'm sorrxy. Any objection
to marking this exhibit?

MS. MIMS: You're entering it?

MR. FALK: I haven't gotten to entering
it yvet, I was just trying to -- can we enter this as --

THE COURT: Ultimately, I think he's going
to do that.

MR. FALK: Can we mark this as Applicant's
Exhibit A -- 17

MS. MIMS: No objection, Your Honor.

THE CQURT: Ne¢ objection? ©Okay. This will
be Applicant's 1. Great. You've got to hand it -- can
yeu help him hand that to Eve?

(Plaintiff's Exhibit No. 1 was marked for
identification.)

(Plaintiff's Exhibit Ne. 1 was entered into evidence.)
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15

THE COQURT: Mr. Falk, let's get these times.
The swipe was 3:227?

MR. FALK: Yes.

THE COURT: And -- okay. And he said that
the 211 call was at three ---

THE APPLICANT: Thirty-two.

THE COURT: Okay.
BY MR. FALK:

Q. Now just so everybody is clear, on the right-hand
column of that page is a2 celumn that says event, right,
at the very top?

A. One more time.

0. What's that?

A. I can't hear you, say one more time.

Q. Oh. ©On that page that you're looking at ---

A. Yes, sir.

Q. —-—— on the far left-hand side [sic.], 1isn't there
& column that goes all the way down that says event,
and it has a bunch of numbers?

A. Yes, sir.

Q. Okay. So -- and they're all different for each
card swipes, right?

A. Yes, sir.

Q. And sc what card swipe are we talking about?

Is that event number 1177
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A. No, sir, I'm talking about event number 116.
Q. 116, okay. All right. And again -- so can
you read what that says?
A. It says 4/20/2016, 3:22 a.m., card was rejected
because the door had a dead Dbolt.
Q. " QOkay. ALl right.
THE COURT: Say that one more time.
MR. FALK: The card was rejected.
THE COURT: And it was 116, it's his card,
and the date is 4/227
THE APPLICANT: No, sir =-- no, ma'am,
it's 4/20, at 2:22 a.m.
THE COURT: When you give numbers ---
THE APPLICANT: Yes, ma'am.
THE COURT: =--- if you could just slow down

a little bit. I'm trying to keep up with your numbers.
.THE APPLICANT: Yes, ma'am.
THE COURT: Now give 1t to me slow.
THE APPLICANT: Yes, ma'am.
THE COURT: Numbers aren't my thing.

When you give them, just slow down a little bit.

Thank you sc much. Mr. Falk.

BY MR. FALK:

Q. All right. Whére were we? All right. So that's

-- and why do you think that piece of evidence was
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important?

A, Because it's clearly important because from
the jump, before I was even appointed counsel, when
I was in the interrogation room, I had a conversation
with the detective stating on the night ¢f the crime
where was I at the time that the crime was being
committed, which I told him. They went to the hotel
themselves. You see what I'm saying? So, I was later
apprehended.

And then I get a chance to talk to my counsel
about my whereabouts the night of the crime being
committed. But the main issue when the crime is being
committed 1s that the truck was being seen at 3:27,
which is exactly five minutes after I swiped my card.
So it's clearly impossible for me to get from the crime
scene to -- from the hotel to the crime scene in five
minutes.

Q. All right. You obviously know the facts better
than anyvone else in the courtroom. Sc the truck was
seen in front of the c¢crime scene?

A. Yes, sir.

Q. And where's the crime scene?

A. On Park Circle.

Q. So it's in the Park Circle area?

A. Yes, sir.
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Q. And this 1s on Leeds Avenue?

A. No, not Leeds Avenue.

Q. I thought you said it was Park ---

A, Park Circle.

Q. Back up. Your hotel.

A. Yes, sir.

Q. That's the one that's right on Leeds Avenue,

goes up to Dorchester Rcad ---

A. Yes, sir.
Q. ——— by the 526 exit?
h. Yes, sir.

Q. Ckay. So that is a gcod bit of ways from Park

Circle?
A. Nine miles.
Q. Okay. And so five minutes away, you'zre saying

that the car, which was important to the case ---

A. Yes, sir, was already on camera in the area
at 3:27, which means I would have to be already in
the car or at the crime scene at 3:27, which was five
minutes later.

Q. Okay. All right. All right. Now, did you have
a discussion with Ms. Proctor about the card swipes?

A, Yes, sir.

Q. And what was that discussion?

A, The discussion was -- well, at first, it was the
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19

main thing about the surveillance camera. At the time,
I guess, the Leeds Avenue cameras wasn't achieving
[sic.] at the time, you know. So, I guess that was

a problem at first, it wasn't achieving at the time,
but I didn't know that. You know what I'm saying?

That wasn't something that I knew. You know what

I'm saying? So it wasn't achieving at the time.

It was rolling, but it wasn't recording when he came

to go and look at the tape.

Q. Okay.

A. Sc when we would get into that, it was a camera
that the detective stated that he's seen me came through
the front entrance, at the front entrance to the hotel,.
But it was later -- because he was the only person who's
seen 1t, and we've never seen it.

But the problem came between when Ms. Proctor
stated that oh, well, when it came two months before
trial, before I was about toc attend trial, two months
after my co-defendant was already tried, and I got
a severance trial. Judge Dennis gave me the severance
trial, and I was going to trial. So when I went to
trial, when it was time for me to go to trial, she came
two months later to say that, I can't use my alibi
because daylight savings time, it made the key card

swipe off an hour.
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8o 1t seemed that I'm being at the crime scene,
the paper be saying 4:32 instead of 3:32, and that would
give enough time to say that I made it to the crime
scene and back to the hotel, which is incorrect, because
the paper states that it was at 3:32 when I swiped my
card. S0 she sald that she was calling the corporation
to show how -- she said that they would have to go door
to door to change the key card swipe ---

Q. Wait, wait. So you're saying that you went over
this with hexr?

A, Yes.

Q. And, I mean, I'll ask her about it when she takes
the stand. What you're saying is that she said it
wasn't goling to work for some reason?

A. She said we had to -- the corporation would
have to go door to door to change it, the whole hotel,
which is -- daylight savings time is 17 days prior
to the crime being committed. That's impossible.

Q. Okay. BAnd you're -- during the testimony,
was there some -- were you referred to by a street name
in some ©f the information in this case? Are you Lil'
D?

A. Yes, sir.

Q. QOkay.

MR. FALK: Your Honor, one more.
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THE COURT: Sure.
BY MR. FALK:

Q. I'm going to show you another piece
discovery. And can you just read the numb
bottom of that?

A. Rule 5, 1223,

Q. Ckay.

MR. PFALK: Can we mark this as

THE CQURT: Any objection to this exhibit

coming into evidence?

MS. MIMS: No, Your Honor.

THE COURT: All right. And it
and back?

MR. FALK: It is front and bac

M3. MIMS3: I only have one --
the front version, so let me see if we hav
one.,

THE COURT: Sure. Well, if Mr
need the back, can y'all swap?

MS. MIMS: Yes,

MR. FALK: All right. Let's -
just change this for fairness here. We're
about Page 123 of the discevery.

THE COQURT: OQkay. Page 123.

of your

er on the

our Exhibit

's front

k.
I only have

e the second

. Falk doesn't

- if we could

going to talk

123, okay.
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MR. FALK: Oh, no, sorry. It's 1223.

THE COURT: 1223. Okay.

MR, FALK: So we'll offer -—- so the page
that says 1223 will be our Exhibit No. 1 -- No. 2.

THE COURT: Number 2, Exhibkit 2. Let's get
that marked. If you'll hand it -- Mr. Falk, I'm so
SOrry. If you'll hand that please to Eve, and she'll
mark it.

(Plaintiff's Exhibit No. 2 was marked for
identification.)
(Plaintiff's Exhibit No. 2 was entered into evidence.)
BY MR. FALK:
Q. ALl right. So that photograph was in your
discovery?
A, Yes, sir.
¢. And why do you think that photograph is
important? What do you think it was supposed to be?
What was it supposed to show? Why was it included?
A. It would seem that I was at a gas station.
¢. And was that gas station a significant part
of the case as far as the State had?
A. They say that's when we meet up after the crime
scene was committed.
Q. Okay. And were you at -- so what person did they

say ycu were in that photograph?
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A. The person with the blonde hair with the blouse
on.

Q. Okay. Why don't you try to put an X right there
with that pen that I left you.

A. (Indicating.).

Q. All right. I'm going to put it down here where

they can see it. Is that the right spot for the X?

A, Yes, sir.
Q. All right. So what was your concern about this
photograph?

L. That just wasn't me at all.

Q. Okay. Did you have a conversation with your
counsel about that?

A, Yes, sir.

Q. And what did you say?

A. That I never had blonde hair in my life.

Q. OCkay. What was -- and after showing her that
photograph saying that it wasn't you, she -- what was
her recommendation as far as going forward?

A. She didn't have -- she didn't have nothing
to say, honestly, you know.

Q. Well, why did you plea then? I mean, if you
knew akout the photograph, why did vou plead guilty?

A. At first -- this right here, at first, I never

seen this. It was on a disc because everything,
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she said, was on a disc. It was never —-- not on paper.

Q. Ckay.

A. I never had any, like, motion discovery like
this right here until I went up teo the rule already.
Q. ©Okay. All right. So why -- so other than
the fact that you didn't see those two pieces cof your

discovery, why did you plead guilty?

A. Because counsel stated again -~ stated that
my alibi defense was not goling to work due to the fact
that it was -- she said it was daylight savings time
and that the key card swipe would have given enough
time to put me at the crime scene, so it would cause
me a life sentence potentially.

Q. What did she -- did she go over the evidence
that they had against you?

A, It was all circumstantial.

Q. Qkay. And her recommendation was that you needed

to plead guilty?

A. Yes, sir.

Q. Had you known about that -- those two pieces
of your discovery, would you have gone to trial?

A, Still went to trial.

Q. Okay.

A, Like, Judge Dennis gave me a severance.

I was going to trial the whole way. It was never --
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I was never =-- I didn't do anything, so I was golng
to trial.
0. Okay.

MR. FALK: I have no further gquestions.

THE COURT: Cross-examinaticon?

MS. MIMS: Yes, Your Honor. I beg the
Cocurt's indulgence.

THE COURT: All right.

(Pause.)
CROSS-EXAMINATION

BY MS. MIMS:

Q. Good merning. How are you doilng?

A. How are you doing?

Q. Good, good. So let's talk a little bit about
your testimony. Okay. 8o you testified that you did
receive discovery materials from Ms. Proctor, correct?

A. Well, we'd seen -- video, as in interrogation
tapes, slide show, and that was about it.

Q. So you did see the picture where you said that

yvou had blonde hair?

A. It was on -- yeah, it was on a disc. S0, I made
her go over -- 30 days priocr, I was arrested for some
marijuana. Sc, I made her go and look at my mugshot

30 days prior, 27 days pricr, before I was arrested.

Q. Okay. But she did review that piece of evidence
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with you prior to your plea, correct?

A. Yes, ma'am.

Q. Okay. And you spoke with her about that piece
of evidence, correct?

A. Yes, ma'am.

Q. And vou still decided to plead guilty, despite
that evideﬁce, correct?

A. Yes, ma'am.

Q. Okay. Why did you plead guilty, despite that
evidence?

. Because she -- this was going against me as
a circumstantial evidence, stating I had blonde hair,
which I didn't. S50 she was saying that this was after
the crime scene, so put them after the crime scene,
which I didn't, because I keep telling her that you
can go check my record, you can check everything else,
I've had no deals with these people.

Q. Okay. And you were apprehended for this crime,

correct?

A, Yes, ma'am,.
Q. And deo you remember what date you were
apprehended?

A. April 27th.
Q. Qkay. So that would be about ---

A, Seven days later.
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Q. Seven days later. Okay. Would it bhe possible
for you te have changed your hair in that time?

A. Ne, ma'am, I still had my same hair.

Q. Qkay. Let's speak a little bit about the key
card swipes. So you stated that it would be impossible
for you to be in the area of the c¢rime at that time,
correct?

A, Yes, ma'am.

Q. All right. And you had that discussion with
Ms. Proctor, correct?

A. As in one time?

Q. Well, you had the discussion about the key card
swipes with Ms. Proctor?

A. Yes, ma'am.

Q. And she showed you that discovery, correct?

A. No, she never showed me this.

Q. So how did you all have the conversations about
the key card swipeé?

A, My mitigation specialist. When was the last
time you swiped your card on the night the murder
was committed?

Q. Okay. But you saw th; key card swipe prior
to your plea?

A. No, ma'am. I was telling her about it.

0. Okay.
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A, I was the one telling her to go and get these,
this is what I need to go to trial.
¢. And y'all had -- but y'all had a discussion about
the key card swipe, correct?
A. Yes, ma'am.
Q. Okay. And she told you that ---
A, It was off an hour.
©. Because 1t was daylight savings time?
A. Yes, ma'am.
Q. All right. And is your -- give me one second.
MS. MIMS: I beg the Court's indulgence.
THE COURT: All right. Sure.,
BY MS. MIMS:
Q. And just sc it's clear for the recocrd -- the key

card swipes, do you have them, Mr. Murphy?

A,

Q.

most important swipe, correct?

A,

Q.

what that says, the date, before you get to card
rejected. Read all of that, please. I'm sorry.

Here you go.

A.

dead bolt was in the door.

Yes, ma'am.

And it's your contention that swipe 116 is the

Yes, ma'am.

Okay. Could you read me the line through here,

Date 4/20/2016, 3:22 a.m., card rejected because
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Q. Okay. Can you tell me what -- what type of time;
eastern standard time, pacific time, what that says?
a. 3:22 a.m.
Q. Is it DST or is EST or PST?
A, It's a DST card.
Q. Okay. So in that conversation that yvou had with

Ms.

correct?
A,

Q.

DST

A.
because all of them have DST card on them —---
Q.
A,

Q.

time

A,

Q.

for

A.

Q.

corr

A,

Q.

Proctor, she said that it was daylight savings time,

Yes.
And that's what that piece of evidence reflects,
as daylight savings time, correct?

I don't know that's what it's called. I don't --

Okay.
—-—— prior to this one. All of them do.
It was yocur contenticn that daylight savings
had been 17 days pricr to the crime, correct?
Yes, ma'am.
Ckay. So it would be daylight savings time
every swipe before and after, correct?
You said daylight savings time ---
It would be DST for every swipe before and after,
ect?
Before and after, yes, ma'amn.

All right.
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A, It was DST before and after.

Q. Okay,

MS. MIMS: I beg the Court's indulgence
for one minute.

THE COURT: Okay.
BY MS. MIMS:

Q. Do you recall discussing with your attorney the
elements of the offenses charged that you were initially
charged with?

a. Yes, ma'am.

Q. Okay. And do you recall possible defenses --
discussing possible defenses with your attorney?

A. It was only one.

Q. Okay. But y'all did discuss the defense
if you were to go to trial, correct?

A. Yes.

Q. Okay. And did you give your attorney any
witnesses to investigate?

A. Yes.

Q. Ckay. So once we get to the plea, do you recall
waiving your constitutional rights?

A. No, ma'am.

Q. Okay. If I show you the transcript, would
it refresh your memory?

A, I mean, you can.
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Q. Okay.

MS. MIMS: Beg the Court's indulgence.
THE COURT: All right.
BY MS. MIMS:

Q. Specifically, do you recall giving up your right
to a jury trial?

A. As in pleading guilty?

Q. Yes.

A. As in -- yeah, I pled guilty.

Q. Ckay. And do you recall giving up your right
te challenge the evidence against you because you were
pleading guilty?

A. One time again, ma'am.

Q. I'm sorry. Do you remember giving up the right
to challenge any evidence that was against ycu, so any
of the card swipes, anything? You don't recall that?

A. No, ma'am. I was giving up -- nco, ma'am.

Q. Ckay.

MS. MIMS: May I approach the witness?
THE COURT: You may. And, for the reccrd,
what are you showing?
MS5. MIMS: I am showing him -- this
is the plea transcript on Page 8, Lines 17 thrcough 23.
THE COURT: And you have that, Mr. Falk?

You have the transcript? Okay.
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THE WITNESS: (The witness read to himself.)
(Pause.)
BY MS. MIMS:

Q. And do you recall telling Judge Dennis that
day that you were, in fact, guilty?

A. Yes, ma'am.

Q. And do you recall telling Judge Dennis that
those were, in fact, your answers?

A. Yes, ma'am.

Q. And that you were telling the truth that day?

A. Yes, ma'am, yes, ma'am.

Q. And it's your contention today that you were
not telling the truth that day?

A. One more time.

Q. Is it your contenticon today that you were not
telling the truth?

A. That I wasn't telling the truth, as in, I was
guilty?

Q. Yes,

A, I wasn't guilty. It was really supposed to
be an Alford plea, which is saying the evidence against
me and I go teo trial, and I can be found guilty.
It's possible. You feel me? That's what it really
was. That's why I took the negotiated deal.

Q. Okay.
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A. It was never my objective tc plead guilty
at all. That's why I went all the way through with
the trial, all the way until I got a severance trial.
Q. Do you recall telling Judge Dennis that these
were, in fact, your answers and that even contemplated
a hearing 1like this in the future, that i1f it were
to come back on post-conviction relief, these would be
your answers. Do you recall telling Judge Cennis that
you -- these were your answers, that you were telling
the truth that you were, in fact, guilty?
A. I don't recall that. If you don't mind,
can I see 1it?
Q. Yes, I'll give 1t back to you. Give me one
second.
MS., MIMS: Beg the Court's indulgence.
THE COURT: All right.
MS. MIMS: For the record, this is Page
14 of the plea transcript, beginning at Line 1 through
Line 18. Start there and then through ---
A. Okay.
(Pause.)
BY MS. MIMS:
Q. So you did tell Judge Dennis that you were
telling the truth, and that you were, in fact, guilty

that day, correct?
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A. Yes, ma'am.

Q. And is it your contenticon teday that you were
not guilty?

A, I wasn't -- I was not guilty.

Q. So is it your contention today that you lied
to the Court at the time?

MR. FALK: Your Honocr, I object to the
gquestion.
THE WITNESS: No, ma'am.
THE COURT: I'm sorry?
MR. FALK: I object to that question
as argumentative.
THE COURT: Okay. Very well. Overruled.
M5. MIMS: You can answer.
THE WITNESS: No, ma'am.
BY MS. MIMS:

Q. But you didn't tell the Court the truth?

A. Because I didn't know -- at the moment, as in --
as in taking my counsel's advice, saying, oh, it's an
hour off, so it gives plenty of time to bring yecu back.
It could give you time to be -- to the crime scene
and back to the hotel. So that would make it a loop.
So, therefore, your best bet is -- you can plead guilty,
or you can get l1ife. Which one?

Q. And 1t was your choice to plead guilty?
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A, Yes, ma'am, because I didn't have -- I wouldn't
have no defense. She hide my defense from me.

Q. I'm sorry? Can you repeat the last for me?

A, She hide my defense from me.

Q. But y'all had a conversation about the card
swipes, correct?

A, Yes, ma'am,

Q. And y'all had a conversation about you not having

blonde hair, correct?

A. Yes, ma'am.

Q. ©Okay. And with that evidence, you still decided
to plead guilty?

A. One more time.

Q. With knowing about those two pieces of evidence,
you still decided to plead guilty and not go to trial,
correct?

A. This is what the paper actually said from
the jump. Your counsel is telling vyou, this is who
I'm supposed to trust, this is the person who's got
my discovery, so I'm geing to take her word for it.

I'm not going to just sit here thinking that -- in
the air, as in, I wasn't thinking of nothing.

This is her word. She came to me and said,
well, D, you can't do this because it's off an hour.

As my counsel, I took her advice. From client
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privilege, I took her advice. I don't have a defense
at this moment. It's two months -- we're going
to trial. It's two months before trial. I mean,
what's going to be my defense? 1 don't have a defense.
I didn't do nothing.
Q. Okay. But you -- did ycou understand at the time

that you still could have went to trial?

A. Did I understand at the time? No, because it
wasn't an option. It was either take this or you're
going to priscon, and you can get this. It was exactly
that.

Q. And 1it's your contention today that you didn't
understand that you could not go to trial?

A. One more time.

Q. Did you nct understand that you were giving
up your right to a Jjury trial by pleading guilty?

A. Exactly. T didn't know. I didn't know. A lot
of shame on me, but I didn't know.

Q. You didn't know that you could have a jury trial?

A, I knew -- I was trying to have a jury trial;
that was my objective. A plea was never on the table
for me; that was never on the table. It was never,
oh, you want to plea. It was always I'm going to trial.
That was my whole point. When I went to the motion

hearing for my trial date for the severance time,
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and Judge Dennis granted me the severance, it was
still I was going tco trial. It was never nothing new.
It was never me pleading guilty or anything.
M5, MIMS: I beg the Court's indulgence.
THE COURT: All right.
BY MS. MIMS:

Q. Do you recall telling the plea judge that
you were satisfied with your attorney's services?

A, Yes, ma'am.

Q. Okay. And did you recall telling the plea judge
that no one was promising you or threatening you with
anything in order to plead guilty?

A. . No, ma'am.

0. Okay. If I showed it to you, would it refresh
your recolliection?

A. I said no. I mean, you can, but I remember
saying nobody promised me neothing.

Q. Okay. So you do remember that?

A, Yes.

Q. Let's talk a little bit about -- before the plea
and before trial. You stated that Ms. Proctor filed
several motions on your behalf, correct?

A. Yes, ma'am.

Q. Okay. Including the one for -- a motion

for severance?
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A, Yes, ma'am.

Q. Which allowed you to be tried separately
from your co-defendant?

A, Yes, ma'am.

Q. Okay. And that was to your benefit?

A. Yes, ma'am.

Q. Okay. And also, you pled guilty to wvoluntary
manslaughter, correct? |

A. Yes, ma'am.

Q. Which is a lesser included offense of murder,
correct?

A. Yes, ma'am.

Q. So you went from facing up to life in prison
to facing up to 30 years, correct?

A. Yes, ma'am.

Q. Okay.

A. I got 30 years.

Q. Right. But yocu were facing 30 years as opposed
to 30 to life, correct?

A. Yes, ma'am.

Q. Ckay. And that was at a great benefit to you
as well?

A. No, ma'am.

Q. Ckay. And in exchange for a guilty plea,

the State alsc dropped several other charges, correct?
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A. Yes, ma'am.
O. Okay.
MS. MIMS: Beg the Court's indulgence.
THE COURT: All right.
MS., MIMS: No further questions, Your Honor
THE COURT: Very well. All right.
Redirect?
MR. FALK: Yes, Your Honor.
THE COURT: All right.
REDIRECT EXAMINATION
BY MR. FALK:
Q. I'm just trying to understand ycur testimony.

The piece of paper that's our Exhibit 1 ---

A, Yes, sir.

Q. —--- had you seen that before you pled guilty?
A. No, sir.

Q. OCkay. So you haven't -- you had a conversation

about the card swipes with your lawyer?

A. It was always a conversation. It was never --
the proof --—-

Q. S0 you never saw that?

A, Never.

Q. Okay. So that's really the thing that you did
noct know?

A. At all.
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0. That that existed?
A, (Witness nods head.)
0. ©Okay. What did you think would happen if you
had answered no to any of Judge Dennis's guestions?
A. What would happen?
0. Yeah.
A. I would have went to trial.
Q. Okay. And you had said that you wanted a trial?
A. Yes, sir.
Q. But then why didn't you just say no and go te get
a trial-z
A, Counsel advised me to take the plea.
Q. And when she gave you that advice, you didn't
have that piece of information?
A, No, sir.
Q. And i1if you had that piece of information,
what would you have told her?
A. We're still going to trial.
Q. Sc you always wanted to go to trial?
A, Always.
MR. FALK: WNo further gquestions.
THE COURT: Recross?
MS. MIMS: No, Your Honor.
THE COURT: Very well. You can come back

to counsel's table, Mr. Murphy. Call your next witness,
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please.

MR. FALK: I think I would rather
cross—-examine, so we'll rest.

THE COURT: Thank you. All right.
Call your first witness, please, ma'am.

MS. MIMS: Your Honocr, the State calls
Lorelle Proctor.

THE CQURT: All right. Yes, ma'am.

THE CLERK: Raise your right hand.

LORELLE PROCTOR, was called as & witness,
being duly sworn, was examined and testified as follows:

THE CLERK: You can be seated. Please state
your full name, spelling your last name.

THE WITNESS: Lorelle Proctor,
P-R-0-C-T-0-R.

THE COURT: Your witness.

DIRECT EXAMINATION

BY MS. MIMS:

Q. Good morning, Ms. Proctor, how are you doing?
A. I'm fine,
Q. And how leong have you been practicing law?

A. Well, I'm retired.
Q. Okavy.
A, So, I practiced, I think, about 32 years

probably, give or take. Retired about three years ago.
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Q. Okay. How much of that has been criminal law?
A. It was all criminal law.
Q. Okay. And you were appointed to represent

Mr. Murphy, correct?

A. Correct.

Q. Okay. And how many times did you meet with
Applicant, if you could give me a ballpark?

A. How many times what?

Q. Did you meet with Applicant.

A. We met a lot of times. And when we would go
to the jail, we would take all of the stuff, discovery,
most everything were on discs. There was quite a bit
cof discovery in this case. So we would take it to
the jail and get a private room so that he could see
everything.

And then we got a new computer system so that
from the jail I could sit in my office and show him
all of the discovery that we had of the car at the gas
station, everything he's talking about, so he could see
it all.

Q. Okay. And did you conduct any additional
investigation outside of the State's discovery?

A. We did gquite a bit of investigation.

My investigator is in the courtroom today.

We thoroughly investigated every single thing he said.
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We went to his parents' house, we spoke with his mom.
My investigator went and talked to his father about
the key card, and we went to the crime scene many times.
So, yes, it was thoroughly invesiigated.

Q. ©QOkay. And, specifically, let's speak about
the key card swipes. Were you able tc see that pilece
of discovery that was at issue earlier?

A, Yes, and there was something about the time.
And I think we -- my idinvestigator, although he would
be better to explain all this, but he also talked to the
father, and the father was not going to -- did not want
to come and testify. But his time was not —-- his father
wasn't a very good witness, and the time on the key card
didn't really help our case.

Q. OQOkay. And was it your understanding that
it was off an hour due to daylight savings time?

. Probakly so. I mean, it was five years ago,
so probably.

Q. ©Qkay. And did you discuss the possibility
of a defense based on the card swipes?

A. Did T ---

Q. Discuss the possibility of a defense based
on the card swipes?

A. No, I don't think that would have -- I mean,

I wouldn't have gone to trial having that be the only
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evidence that there was because the problem is he was
on video at the scene. There were three people that
testified at the trial that he was -- that were there
with him in the car. So that, and after my investigator

had gone to talk about it and see the key card, I don't
think that would have won his triazl. That was not --
we did investigate, but that wasn't the main problem.

Q. Okay. And was there any investigation into
Mr. Murphy possibly having blonde hair at the time?

A. We investigated every single thing he told us to
investigate, and he saw every single piece of evidence
that we had. Every video, we showed him. All the --
there were three other people in the back seat of the
car. We showed -- he heard all of their testimonies.
He also heard their statements to the police. S0 he --
every single bit of discovery, he heard.

©. Okay. And, if you could, just give us a brief
overview of the State's case.

A. Well, they had three co-defendants that were
going to testify against him. They had them on wvideo
at the gas station. We talked to every alibi he said;
we talked to his mother numerous times; my investigator
talked to his father.

And, especially, after watching the

co-defendant's trial, after I sat through that whole
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trial, I went back and talked to De'Andre, and I said,
it's definitely not going to lcok good because they just
went through trial and your name was just in it the
whole time. And so there was about a 99 percent chance
we were golng to lose the trial, especially after
hearing the whole trial, which would have been the same
-—- basically the same evidence.

Q. Okay. And you filed pre~trial motions?

A. We had many, many pre-trial motions.

Q. Okay. And including one for severance, correct?
A. Yes.

Q. And ---

A, That was granted, so that's why the co-defendant

went to trial first, and that didn't work out so well.
Q. Okay. And what, if anything, did Applicant tell
you happened?
A. Did what?
Q. What did he tell you happened that night?

Did who tell me?

>

Q. Applicant, Mr. Murphy.

A What his alibi was, that he wasn't with them.

Q0. Okay. So in light of the evidence in your
investigation, was there any conceivable defense?

A, I don't -- there was nothing, I don't think,

that was going to help us.
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Q. Okay.
A, I mean, I think the main problem was with three

eyewitnesses, I mean, three people that were there,

that testified to dropping -- to being at the scene

of the crime.

Q. Okay.

A. And that was a big problem.

Q. However, 1f Applicant asked you to go to trial,
would you have continued to trial?

L. Oh, 1f he had said he wanted a trial, ves.
I always would have done that. I mean, I don't make
them plead guilty. If he wanted a trial, and kept
saying no, no, nc, and I think when you read the
transcript of the plea, Judge Dennis was very —-— went
through each step and talked to him, are you sure you
want to plea? What about PCR? Are you goling to come
back in a few years? And he went through each step
to make sure that he was pleading voluntarily.

Judge Dennis did an excellent job on that.

He always did at his guilty pleas, especially cne of
this magnitude. He wanted to make sure he was pleading
voluntarily -- you know, freely and veluntarily.
All he had to do at any point during that plea was say
no, I'm really not -- I'm not guilty, we have evidence,

and we would have stopped the plea.
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Q. And did you agree with Applicant in -- the
Applicant's decision in pleading guilty?
A. Yes, I think 1t saved him from a life without
parcle sentence or even a life sentence. &And at a young
age -- 1t doesn't seem like it, but a life sentence

at his age would have been a very long time.

Q. And you stand by your representation in that
regard, correct?

A, Correct.

Q. Ckay. And, ultimately, your client did end up
pleading guilty. Can you just give the Ccourt a brief
rundown c¢f the plea negotiations?

A. I don't have the plea in front of me, but I think
he pled to veluntary manslaughter, and I think some
other charges were dismissed. I don't have the

transcript in front of me.

Q. Do you need a copy?

A. Pardon?

Q. I said do you need a copy?
A, QOkay, sure.

Q. Okay.

A, But I think some of the charges might have been
dismissed, but I know he pled to voluntary manslaughter,
and I don't kxnow if he pled to any others.

Q. And were there any earlier offers?




136

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

A. I don't think so. I don't think there were any
offers. That was probably the only -- this was after
the co-defendant's trial and after those three people
testified, s0 I don't think there was an offer before
that.

Q. Okay.

A. And I think there really wasn't one until,

I think, my co~-counsel and I ~~- Teresa Norris and I went
to the scolicitor and basically begged him for a plea.

I mean, he was -- Ted Corvey wanted to go forward,

you know. I just somehow talked him intc maybke this was
the best way to settle it. And I know -- 1if he talked
to the family tc see if they wanted to go through
another trial, I don't know about that. But‘it wasn't
-- it was a hard deal for me to get, and I was happy
when we finally worked something out.

Q. Okay. And did you explain to Mr. Murphy
the nature of a negotiated sentence?

a. If it was negotiated, yes, I would have.

Q. Okay. And did you expiain to him all
of his constitutional rights regarding the plea?

A, Yes, and Judge Dennis went over it guite
at length.

Q. Okay. And, ultimately, it was Applicant's

decision to plea?
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A. Yes.

Q. Okay. And if Applicant had asked you to continue
to trial, would you have been prepared to go tc trial?

A. Oh, we were prepared to go to trial all aleng.
We worked extremely hard. In this case, there was
probably over 60 or 70 CDs, just alone, of evidence
in this case. This was thoroughly investigated by the
police. We had notebooks and notebooks of discovery,
went through every single piece of it. And everything,
we did show to De'Andre.

MS. MIMS: Beg the Ccurt's indulgence.
THE COURT: Yes.

BY M§. MIMS:

Q. And just for clarification, for the record,
you guys did discuss the photo with the blonde hair,
correct?

A. Pardon? It's hard for me to hear you through
the mask.

Q. I'm sorry. Just for clarification, did you guys
discuss the photo still from the gas station where ---

A. Did we show him the photo?

Q. Yes.
4. Yes, we showed him. He saw every pilece
of discovery. He saw the photo. I think there's

a video also at the gas station.
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Q. Ckay.

A, If I recall, I think there was a video. I could

be wrong, but he saw -- yes, he saw them.
Q. And did y'all discuss the defense about -- based
on his blonde hair -- this person having blonde hair?

A. We discussed it all, yes.
Q. Okay.
MS. MIMS: No further questions, Your Honor.
THE COURT: All right. Cross—-examination.
CROSS-EXAMINATION
BY MR. FALK:
Q. Ms. Proctor, s0 he sald that he never saw
that page with the card swipes, our Exhibit No. 17
A, He saw everything we had, so I don't know what
to tell you. My investigateor is here, but we thoroughly
investigated the card swipes to the back door.
Q. You said that three witnesses identified him
at trial. Were they co-defendants?
A. They had -- I think lesser charges. I'm not
sure 1f they were charged in this. They were -- three
people, I think five in the car, three were in the back
seat, they were all charged. I think -- I don't know
if they ended up -- what happened to them, but they
gave lengthy, very lengthy, statements to the police.

I mean, it went on feor hours when they were arrested,
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and i1t was on video.

And so -- then they testified at the
co—-defendant's trial because they were in the car
in the back seat when this happened. They were there.
I mean, I don't know if they were -- I don't remember
exactly where they were parked. I can't remember
at this time, but they gave lengthy statements to the
police. And they're also on video at that gas station,
I think.

Q. You were saying that you sat through the whole
trial, and I still appreciate that was quite a .while
ago. Do you remember testimony from the FBI specialist
about the cell phones?

A. I remember him testifying, but I can't -- I don't
exactly remember ---

MS. MIMS: Objection, Your Honor.

THE COURT: Okay.

MS. MIMS: Relevance.

THE COURT: I don't know. I don't know.
Mr. Falk, will connect the dots. If he cannot, I will
just disregard it.

MS. MIMS: All right.

THE WITNESS: So what was your guestion
again?

BY MR. FALK:
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Q. Do you remember -- did the State call an FBI
cell phone guy?
A. I think they did. They had pings. It was -—-
they somehow had -- yes, they —-- yes.
Q. Do you recall his testimony that there were
no pings within a three-mile radius at the time for
Mr. Murphy?
L. I don't recall that. I'm not saying I don't --
I just don't recall. It was a couple of years ago,
I don't recall all his testimony.
Q. And what went first, Jjust so I know? Did the
trial go first, the co-defendant's trial, then he pled?
A. Oh, ves. I mean, he -- yes, the co-defendant
had his trial. &And it was after that, that De'Andre
took his plea, vyes. It was way after the trial.
And it would have been the exact —; almost the same
witnesses that would have been at his trial that were
at the co-defendant's trial. And so I sat through
the whole thing and then heard all of the testimony.
MR. FALK: No further questions.
THE COURT: Recross.
MS. MIMS: I beg the Court's indulgence.
THE COURT: Okay.
(Pause.}

MR. FALK: Your Honor, could I go back
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on direct?
THE COURT: Can you go back on direct?
MR. FALK: Can I go back on my cross?
THE COURT: Sure.
BY MR. FALK:
Q. If the cell phone expert said that his phone

was not within the three-mile radius, if that was said,

would that have made a difference in your recommendation

to plead?
A. If his phone wasn't with ---
Q. If Mr. Murphy's phone wasn't within the

three-mile radius at the time?

A. No, because -- no.
Q. Why?
A, Would that one thing mazke a difference, no,

I don't think so.
Q. Okay. Thank you.
A, There was too much other evidence against him.
I don't think I would not go teo trial just on that.
0. Thank vyou.
THE COURT: Does that prompt any questions
from the State?
MS., MIMS: Beg the Court's indulgence.
THE COURT: Sure.

REDIRECT EXAMINATION
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BY M3. MIMS:

Q. Mr. Falk just asked you about FBI cell site data,
and it was your contention that made -- I'm sorry.
Would that have changed your decision to recommend
a plea for Mr. Murphy?

A. It would not.

Q. Okay.

MS. MIMS: No further guestions.

THE COURT: Did that prompit anything
from you, Mr. Falk?

MR. FALK: No recross.

THE COURT: Sure, I know. Very well.
Is this witness free to leave, and is there any
objection?

MR. FALK: No obkjection, but I want
to recall my client.

THE COURT: 0©Okay. All right. Oh, ckay.
Okay. Great. Thank you. I don't know if that changes
for the State ---

MS. MIMS: We would like -- yeah, we would
like for Ms. Proctecr to stay.

THE WITNESS: I'll stay.

THE COURT: Pull up a chair. <Call your
next witness, please. You're done. Mr. Falk is ready.

A1l right.
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MS. MIMS: Your Honor, can we briefly --
can I briefly meet with Mr. Falk before I call the next
witness?

THE COURT: Can you do —-- I'm s© sSorry.

M5. MIMS: I'm sorry. Briefly meet with
Mr. Falk before I call the next witness?

THE COURT: Sure,

MS. MIMS: OQOkay.

THE COURT: As & matter of fact, it would
be a good time for us to take a comfort break. Eve,
what do you think? We'll take ten minutes. Thank you.

{Recess taken.)
(Back on the record.)

THE COURT: Thank you so much, and please
be seated. Yes, ma'am.

MS. MIMS: Yes. The State would like
to call one more witness, the investigator. I beg
the Court's indulgence.

THE COURT: Yeah.

MS. MIMS: The State would call Harry Long.

THE CLERK: Place your left hand on the
Bible, raising your right hand.

MR. HARRY LONG was called as a witness,

being duly sworn, was examined and testified as follows:

THE CLERK: 0Okay. You can be seated.
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Please state your full name, spelling your last name.
THE WITNESS: Harry Long, L-O0-N-G.
THE COURT: Your witness.
DIRECT EXAMINATION

BY MS. MIMS:

Q. Good morning, Mr. Long.
A. Good morning.
Q. Were you involved in the matter c¢f De'Andre

Murphy versus State?

A. Yes, I was.
Q. Ckay. And what was your position?
4. At the time, I was an investigator with the

public defender's office, which I am still employed
there. I assisted Attorney Lorl Proctor on this case
and Teresa Norris.

Q. And how many years have you been in law
enforcement?

A. Approximately 27 years. Retired from the
sheriff's office, and then I've been in the public
defender's cffice nine years now.

Q. And you just testified that you worked with
Ms. Proctor and Ms. Norris on the investigative portion
of this matter, correct?

i That is correct.

Q. And can you tell the Court a little bit about
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your investigation in this matter?

A. Yes, ma'am. In summary, basically, I met with
De'Andre, and he gave me his versicn of what happened,
and he wasn't there. He was with some friends and
a girl. Eventually, we were able to track down this
girl and this guy that he was allegedly with, and they
were interviewed. They were interviewed separately,
and their times did not match, their locations did not
match. They had no alibi. Really, they -~ one was
way before the event, cone was way after. So it was not
anything that's going to help De'Andre with an alibi.

Q. Okay. And, specifically, about the key swipe
at the hotel, what was your investigation surrounding
that?

A. I conducted a search warrant on the hotel
for videos for inside, interior and exterior videos
and key card logs and key card swipes and stuff,
whatever, you know, theilir terminclogy was. They sent
us ali the videos that they could come up with during
the timeframe that we asked for, and it did not show
Mr. Murphy ceoeming in or out of the hotel,.

And the key card swipe showed that there was
a key card swipe, but it was rejected, which could mean
a couple of things. It could be, you know, a drunk

person walking down the hall who could have used it.
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Mr. Murphy could have used it; his mother could have
came downstairs and used it. There's just no way
to determine that with no video to supplement.
Q. And so there was no evidence that it was
or was not Mr. Murphy —--
A, No.
Q. -—— using the key card?
MS. MIMS: Beg the Court's indulgence.
THE CGCURT: All right,
BY MS. MIMS:
Q. Were there any other witnesses that Mr. Murphy
asked either -- asked you or Ms. Proctor to look into?
A. I don't know that he asked me or his mother asked
me, but his dad was asked -- you know, for us to talk to
him, which I did. He gave an interview, which he was --

he told us he could not tell us exactly what time
De'Andre came into the room. He remembered him coming
in late, and he kind of was upset because he had teoc get
up and go to work. He didn't get a good night's sleep,
so he was upset. But he couldn’'t give us a good
timeframe that we could use, you know, that would help
Mr. Murphy in this case, and he did not want to come
to court. He kind cf balk at that.

Q. Okay. And just to reiterate, there was not

corroborating evidence of Mr. Murphy entering or leaving
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the hotel around the time the card was swiped, correct?

A. There was no evidence by the video supplied
by the hotel, nor by the key card, due to the fact,
you know, 1t could have been him, it could not have
been him, it could have been just anybody wanaering
down the hall, went to the wrong room. It could have
been an abundance of things. There was no sufficient
evidence to definitely say Mr. Murphy used that card.
MS. MIMS: Beg the Court's indulgence.

THE CCURT: All right.

MS5. MIMS: WNo further gquestions, Your Honor.

THE COURT: 2ll right. Cress—examination.
CROSS~-EXAMINATION
BY MR. FALK:

Q. Just as far as not finding any wvideo evidence,

you were aware that all the cameras at that hotel were

not working at the time?

4. Yes, I believe if I remember ---

Q. Can I show you?

A. Yes, I was goling to ask you if yvou had some
notes.

Q. If T show you your report, would that help
refresh your memory?
A. Yes, sir. Just give me a2 second to review it.

Q. It's on the last five lines of the first page.
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Fit I'm sorry?
Q. The last five lines of the first page.
FiN Ckay.
(Pause.)
BY MR. FALK:
A. Okay.
Q. Having had an opportunity to lock at your report,

do you remember 1f all the cameras were working?

A. According to this, they were not all archiving
correctly.
Q. Okay. So he could have come in and out?

A. It's possible.
MR. FALK: ©No further questions.
THE COURT: Any redirect?
MS. MIMS: Yes, Your Honor, briefly.
THE COURT: Okay.
REDIRECT EXAMINATION
BY MS. MIMS:

Q. Despite the cameras working or not working

properly, there was noc other evidence that could

corroborate that Mr. Murphy was the person who swiped
the key card at the hotel?

A. None that I found.

Q. Okay.

MS. MIMS: ©No further guestions.
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THE COURT: All right. Recross?

MR. FALK: No, Your Honor.

THE COURT: All right. Is this witness
free to leave, and is there any objection?

MR. FALX: No objection.

MS. MIMS: No objection, Your Honor.

THE COURT: All right. Thank you, sir.
Call your next witness, please.

MS. MIMS: State rests.

THE COURT: Very well. And you wanted
to call --—-

MR. FALK: No, Your Honor.

THE COURT: ©Okay, you do not want fo call

your client. Qkay. Very well. I think I have the

issues. If you want to make a c¢losing, that's fine.
You certainly don't need to. I think I'm aware of the
issues. I've listened to the testimony, and I'll take

the matter under advisement.

MR. FALX: Thank you.

THE COURT: Thank you. What I'll do
is I'll advise one side or the other by letter to --
and I'll ask at that time for a proposed order. OQkay.
Thank y'all so much.

(End of Transcript of Record)
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State of South Carolina )

County of Charleston )

I, the undersigned, Yvestre Torres, Circuit
Court Repcorter for the Ninth Judicial Circuit of the
State of South Carclina, do hereby certify that the
foregoing is a true, accurate, and complete transcript
of record of all the proceedings had and evidence
introduced in the hearing of the captioned case,
relative to appeal, 1n the Circuit Court for Charleston
County, South Carolina, on the 3rd of November, 2022.

I do further certify that I am neither

of kin, counsel, nor interest to any party hereto.
January 18, 2023

LA P

Yvestre Torres

Circuit Court Reporter
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Event Date & Time
User ID

Event description
Neme (Room)

ltafies = checked oul or removed cardholders as of the print time

Event Details

User group - Kuycard type

116 4/20/2016 3:22 AM DST Card rejected, Valid card

3479

(4:45)

117  4/20/2016 1:37 AM DST Oi'nned/closed, Valid card

3611

(425),

118 4/19/2016 10:27 AM DSTpened/closed, Valid card

3479

(426)

119 4/19/2016 1:56 AM DST Card rejected, Valid card

3479

b
=

3611

(425)

4/18(2016 11:25 PN DSTpened/closed, Valid card

(425)

121  4/18/2016 10:40 PM DSTDpened/closed, Valid card

3611

(425)

122  4/18/2016 10:15 PM DSDpened/closed, Valid card

3479

(425)

123  4/18/2016 9:28 PM DST Opened/tlosed, Valid card

3611

(425)

124  4/18/2016 8:37 PM DST Opened/closed, Valid card

361

(425)

125 4/18/2016 8:33 PM DST Opened/closed, Valid card

3611

(425)

126 4/18/2016 8:06 PM DST Opened/closed, Valid card

3856

(425)

127 4/18/2016 4:07 PM DST Opened/closed, Valid card

3866

(425)

198 4/18/2016 3:19 PM DST Opened/closed, Valid card

3479

(425)

129  4/18/2016 2:48 PM DST Opened/closed, Valid card

3479

(425)

130  4/8/2016 2:40 PM DST Opened/closed, Valid card

3479

{425)

131 4/18/2016 2:40 PM DST Openediclosed, Valid card

3478
Battery low

(425)

132 4/17/2016 11:53 PM DSTard rejected, Valid card

3479
Repeated use

{425)

133 4/17/2016 8:51 PM DST Opened/closed, Valid card

3588

(425).

134 4/16/2016 11:16 PN DSTpened/closed, Valid card

3856

(425)

135 4/16/2016 7:17 PM DST Qpened/closed, Valid card

Blocked by deadbolt
GUEST

Deadholt not overridden

GUEST SINGLE ROOM

Deadbolt not overridden

GUEST SINGLE RCOM

Blocked by deadbolt

GUEST SINGLE ROOM

NDeadbolt not overridden

GUEST SINGLE ROOM

Deacdbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE RCOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE.ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbo'lt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLLE RCOM
Deadbolt not overridden

GUEST SINGLE ROOM
Biocked by deadbolt

GUEST SINGLE ROOM

Deadbolt not overridden

GUEST SINGLE ROOM
Deacdholt not overridden
GUEST SINGLE ROOM

Deadbolt not overridden

Printed on; 5/20/2016 10:15:16 AM

Page 8

R5 187



& VingCard Locklink transfer lock events

:f:::-v"ent Date & Time Event description

UserID Name (Room)

talles = chacked out ar removed cardholtlers as of the print tine

Event Details

User group wifeycard type

178

i7?

188
187
1838
188
190

191

L=
Eas]

193

194

1945

Printad on: 6/20/2016 10:16 51 AM

4/21/2016 11:28 PM DS Openediclosed, Valid card
3518 :724)

412112016 7:22 FM DET Jynened/closed, Valld card
3514 S (224)

421120116 5:42 P DST Opened/closed, Valid aurd
3518 (224)

472112016 §:30 PM DST Opened/closed, Valid aard
3077 ' (224)

412120716 514 PV DST Openediclosed, Valld card
3077 (224)

4/21/2016 8:08 AM DST Opened/closed, Valid card
3518 (224)

4/21/2016 7:04 AM DST Opened/closed, Valid card
3077 _ (224)

4/20/2016 10:43 PM DSDpened/closed, Valid card
3518 {224)

4/2012016 9:18 PM DST Opened/closed, Valid card
3518 (224)

4/20/2016 8:45 PM DST Openediclosed, Yalld cawl
3518 {224)

4/20/2016 8:24 PWM DST Opened/closed, Valid carr
3077 (224)

4/20/2016 7:52 PM DST Openedlalosed, Valid card
3518 (224)

4/20/2016 5:01 PM DST Opened/closed, Valid card
3077 (224)

4/19/2016 6:39 PM DST Opened/closad, Valid card
3518 (224)

4/18/2018 5:45 PM DST Qpened/elosed, Valid card
3077 {224)

4/18/2016 4:49 PM DST Openedi¢iosed, Valid ¢ard
3077 (224)

4/19/2016 1:28 PM DST Opened/closed, Valld card
12472 Darlene, Dartene

4/19/2016 1:22 PM DST Opened/closed, Valid card
12472 Darlene, Darlene _
A4/1912016 7:04 AM DST Openediclosedt, Valld card
4077 ' (284

449/2016 6:46 AM DST Opened/closed, Valid card
3077 C(224)

Deadbolt not overridd
GUEST )
Deadbolt not overridde®:

GUEST SINGLE ROOM-
Dozdbolt not overridden

GUEST SINGLE ROOM
Deadho]t not averridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROCM
Deadbolt not overridden

ZUEST SINGLE ROOM
Deadbolt nat overridden

AUEST SINGLE ROOM
Peadbolt not overridden

GLE ROCM

GUEST SINGLE ROOM

Deadholt not overridden

GUEST SINGLE ROOM
Deadbolt nol overridden

GUEST SINGLE ROOM
Ieadbolt not overridden

GUEST. SINGLE ROOM
Deadbolt not overriddan

GUEST SINGLE ROOM
Deadhalt not overridden

GUEST SINGLE ROOM
Deadbolt not overridden

GUEST SINGLE ROOM
Daadbolt not overridden

GUEST SINGLE ROOM
Deadboit not overridden

PROPERTY MCGR PM - MASTER DBO
Deadholt not overridden

PROPERTY MGR Fivl - MASTER DBO
Deadboit not overriddan

GuUEST SINGLE ROOM
Deadhnlt not overridaen

GUEST SINGLE ROOM

Page 10

R5 188



STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS 153

County of [X] Charleston|_| Berkeley Case No. 2019-CP-10-04694

0

)

)

)

)

DeAndre Murphy, 378303 )

G\S Applicant / Petitioner )
) ORDER

)

)

)

)

N

State of South Carolina,

AA‘%\\A Respondent. | ODO

This post-conviction relief case came before the court for a hearing. Having now heard this matter, the
court orders as indicated herein.

>
™~

=

Lo |

<

~n —
NI
-

pe- <

[ ]

.

1. The application for post-conviction relief is hereby: \/ denied granted under advisement;
a formal order will be filed (see below - No.6)
2. Motion{s) was/were heard in this case and the court orders:
The motion to dismiss and/or for summary judgment is hereby granted denied
under advisement, based upon the statute of limitations and/or the successive
nature of the application or other reason as follows:
~
3. A conditional order of dismissal was previously filed in this case. Upon review of the matter, the court
finds:

Good cause as to why the case should not be dismissed has been shown in response to the order
of dismissal; therefore, a hearing on the merits of the application shall be scheduled.

The court has considered the response to the conditional order of dismissal and finds that good
cause has not been shown or no response has been filed to the conditional order of

dismissal; therefore, the application is hereby dismissed.

4, The application was freely, voluntarily, and intelligently withdrawn as indicated on the record;
therefore, this case is dismissed with prejudice without prejudice.

5. Other:

‘/ 6. The couft further orders:
The Attorney General Applicant’s counsel is directed to submit to the court a proposed

order and to serve the order on opposing counsel within days.

Both sides are directed to submit proposed orders to the court and to serve the orders on each

other within days.
_____ The court does not request proposed orders.
IT IS SO ORDERED. /@ﬁ M
Date: _11 / /gg‘ Y2022 Presiding Jud’(

Charleston, S.C.

Court Reporter:  Yvestre Torres
Attorney for State: Lauren T. Mims &
Samantha J. Weidauer

Attorney for Defendant: James K. Falk
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State of South Carolina, ;

Respondent,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT N
) ’('f:’ e &3
De’ Andre Murphy, #378303, ) CASENO.2019-CP-10-4604 ©Ff =
) 2. %
Applicant, ; = ;;5 = I
V. ) ORDER OF DISMIS §L =S
) WITH PRLJUBICE;J oo o
) & o
)
)
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed by De’ Andre Murphy (Applicant) on September 11, 2019. Respondent made its return
reciuesting an evidentiary hearing. On November 3, 2022, an evidentiary hearing convened before
the Honorable Diane S, Goodstein. Applicant was present and represented by James K. Falk,
Esquire. Assistant Attorney General Samantha J. Weidauer represented Respondent. At the
hearing, Applicant testified on his behalf. Respondent called as witnesses plea counsel Lori
Proctor and investigator Harry Long. After hearing the testimony at the PCR hearing and
reviewing the records, this Court finds that Applicant did not meet his burden of proof and
dismisses this application with prejudice.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections serving a
thirty-year sentence. In};(wl\‘}/lay 2018, the Charleston County Grand Jury indicted Applicant for
murder (2018-GS-10-02636). These charges arose from the fatal shooting of Eric S, Brantley on
April 20, 2016. On April 1, 2019, Applicant appeared before the Honorable R. Markley Dennis
and pled guilty to the lesser included offense of voluntary manslaughter. Lorelle Proctor and

Teresa Norris, Esquires, represented Applicant, and Assistant Solicitor Edward Regin Corvey III

Page 1 of §
DeAndre Murphy v. State | Order of Dismissal | 2019-CP-10-4694
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- represented the State. Judge Dennis sentenced Applicant to thirty years. Applicant did not appeal.

CURRENT APPLICATION

On September 11, 2019, Applicant filed the current PCR application alleging:
“Ineffective Assistance of Counsel”

1. “Due process violation of 4th, 5th, 6th, and 14th Amendment rights”
2. Involuntary Plea

At the evidentiary hearing, Applicant proceeded on allegations of involuntary guilty plea
and ineffective assistance of counsel based on counsel’s failure to investigate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the Charleston
County Clerk of Court records of the underlying conviction, Applicant’s records from the
Department of Corrections, and the plea transcript. This Court also had the opportunity to observe
the witnesses presented at the hearing, closely pass upon their credibility, and weigh their
testimony. After a careful review based on the Strickland standard set forth below, this Court finds
Applicant failed to carry his burden of proof. Below are this Court’s findings of facts and
conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance of Counsel
In a PCR action, an applicant bears the burden of proving the allegations in his application.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). In evaluating allegations of ineffective

assistance of counsel, courts apply the two-pronged test outlined in Strickland v. Washington, 466

U.S. 668 (1984). First, an applicant must prove counsel’s performance was deficient. Id. Under
this prong, courts measure an attorney’s performance by its “reasonableness under prevailing

professional norms.” Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989). “Counsel s

strongly presumed to have rendered adequate assistance and made all significant decisions in the
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exercise of reasonable professional judgment,” and an applicant must overcome this presumption
to receive relief. Id. at 117-18, 386 S.E.2d at 625. Second, an applicant must prove counsel’s
deficiency prejudiced the applicant such that “there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been different.” Id.

In the context of a guilt@%he analysis of counsel's performance under the first
prong of Strickland remains unchanged: the applicant must show counsel's representation fell

below an objective standard of reasonableness. Hill v, Lockhart, 474 U.S. 52, 58-59 (1985).

To show prejudice, an applicant must "musi show that there is a reasonable probability that,
but for [plea] counsel's [alleged] errors, he would not have pleaded guilty and would have
insisted on going to trial." Id. at 59.

To find a guilty plea is knowing and voluntary, the record must establish the applicant
had a full understanding of the consequences of his plea and the charges against him. Boykin v.
Alabama, 385 U.S. 238, 89 S. Ct. 1709 (1969); Dover v. State, 304 S.C. 433, S.E.2d 391 (1991).
Courts can consider the guilty plea transcript as well as evidence at PCR hearing when determining

guilty plea issues. Harris v, Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).

Involuntary Plea

Applicant first contends his plea was not voluntarily entered because it was entered based
on the advice of counsel and not because he wanted to. Applicant did not prove this ground.

At the PCR hearing, Applicant testified counsel advised him to plea due to the weight of
evidence against him, and he pled because he felt like his only choice was prison or pleading guilty.
Plea counsel testified she advised Applicant to plead because she believed, based on her
investigation, Applicant would not win at trial and would potentially receive life imprisonment.
She explained the State’s evidence included a surveillance video capturing Applicant on video at

the crime scene as well as expected testimony of three co-defendants. As part of her preparation,
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counsel stated she watched the trial of one of Applicant’s co-defendants; she stated Applicant’s

name was mentioned repeatedly at that trial, and based on her observation, she believed there was
a 99% chance they would lose at trial. However, counsel testified she made Applicant aware of
the nature of the charges against him, discussed all relevant evidence with him prior to plea, and
would have gone to trial without hesitation if Applicant wanted to.

Initially, this Court finds counsel’s foregoing testimony credible. Based on this testimony,
this Court finds counsel’s advice to plead guilty was reasonable under prevailing professional
norms and not deficient. Likewise, this Court finds Applicant pled guilty knowingly and
voluntarily. Initially, this Court finds credible counsel’s testimony that she explained the plea to
Applicant and the constitutional rights he was waiving. Further, the plea court apprised Applicant
of the nature of charges against him and possible sentences. (Tr. 2-5). The Court also advised
Applicant of the constitutional rights he was waiving, including the right to a jury trial, the right
to confront his accusers, and the right to remain silent. (Tr. 8-9). Based on the foregoing, this
Court finds counsel’s advice was not ineffective, and Applicant entered his plea knowingly and
voluntarily. Thus, this claim is denied.

Failure to Investigate

Applicant next contends plea counsel was ineffective for failing to thoroughly investigate
evidence related to Applicant’s location at time of crime and physical appearance, which Applicant
asserts induced him to plead guilty. This Court finds Applicant did not prove this ground.

Initially, this Court finds credible plea counsel’s testimony regarding her investigation.
Specifically, counsel credibly testified she hired an investigator and investigated potential alibis;
visited the crime scene multiple times; reviewed co-defendant’s statements to law enforcement;

attended a co-defendant’s trial to assess the State’s case; and had the investigator look into
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evidence concerning key card swipes and Applicants blonde hair. Investigator Harry Long
credibly testified he interviewed all possible alibis and conducted an investigation. Based on the
foregoing, counsel’s investigation was reasonable within prevailing professional norms and not
deficient. Further—and critically—Applicant did not introduce any credible evidence (through,
for example, the testimony of one of his alleged alibis) of what counsel would have uncovered
upon a further investigation and thus did not prove prejudice. Thus, this claim is denied.
CONCLUSION

Based on the foregoing, this Court concludes Applicant has not established any
constitutional violations that would require this Court to grant relief. Thus, this application is
denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,
SCACR. Applicant has the right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Austin v. State, 305 S.C. 453, 409 S,E.2d 395 (1991). If Applicant wishes to seek

appellate review, PCR counsel must serve and file a notice of appeal on applicant’s behalf. Rule

71.1(g), SCRCP. Attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:
1. This application for PCR is denied and dismissed with prejudice; and
2. Applicant shall be remanded to and remain in the custody of the State.

AND IT IS SO ORDERED THIS Aday o7 7 75?« L/,Q/Q24 ﬁ

DIAgNEL S. GOODSTEIN
Presiding Judge
Ninth Judicial Circuit

(%} &%wthfarolina
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ERC/0316980 DOCKET NO. 2018-GS-10-02636
WITNESSES

North Charleston Police Department The State of South Carolina

County of Charleston
AGENCY CASE NUMBER :
2016-011693 FILED
COURT OF GENERAL SESSIONS 5/24/2018 1:23.07 PM
ARREST WARRANT NUMBER JULIE J. ARMSTRONG
MAY TERM 2018 CLERK OF COURT
DATE OF ARREST
04/28/2016 THE STATE
~_ACTION OF GRARD JURY VS.

DE ANDRE MARQUELL MURPHY

. B/M DOB: 05-22-1998
’ fhefiny
Foreperson of Grand Jury MAY 08 ZMGZ
VERDICT
Indictment for
MURDER
SC Code: § 16-03-0010

CDR Code: 0116

Foreperson of Pelit Jury Date:

N




STATE OF SOUTH CAROLINA

INDICTMENT
COUNTY OF CHARLESTON

At a Court of General Sessions, convened May 2018, the Grand Jurors of Charleston
County present upon their oath:

MURDER
That in Charleston County, South Carolina on or about April 20, 2016, the defendant, De Andre
Marquell Murphy, while acting alone or in concert with others, with malice aforethought did kill
and murder Eric Brantley by means of shooling, and Eric Brantley did die in Charleston County
as a proximate result thereof on or about April 20, 2016; in violation of §16-3-10 of the South

Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statule in such case made and

provided.

EDWARD R, CORVEY, 1
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ‘ €N IN THE COURT OF GENERAL SESSIONS
COUNTY OF CHARLESTON N, .
STATE VS. ! INDICTMENT/CASE#: 2018-GS-10-02636
AIW: 2018-GS-10-02636
AKA: DeAndre Marquell Murphy, De Andre Marquell Murphy Date of Offense: 041202016
Race: Black/African American Se: M_____ S.C. Code §: 16-03-0010
DOB: Ss# CDR Code #: 0116

SENTENCE SHEET

DL# N SID# SC02221614
*CDL Yes 1 No CI CMV Yes 0 No £ Hazmat Yes (1 No O

In disposition of the said indictment comes now the Defendant who was [0 CONVICTED OF or X PLEADS
TO: Voluntary Manslaoghter ! '

In violation of § 16-03-0050 of the S.C. Code of Laws, bearing CDR Code #0217

0O NON-VIOLENT X VIOLENT [J SERIOUS MOST SERIOUS O Mandatory GPS O §17-25-45

' (CSC w/minor 1% or CSC w/minor 30
Thechargels: [0 Asindicted, Bd Lesser Inaluded Offense, O Defendant Waives Presentment to Grand Jury. (def’s initials)
The plea is: () Negatiztiths or Recommendation, & Negotiated Sentence, 0O Recommendation by the Stats.

ATTEST:

/{ e ndlre MM("P/)‘J @LJM 4581
= mey for Defendent . SCBar#

Edward R. Corvey, III, Assistant Solici ;cf/em‘anl
WHEREFORE, the Defendant is committed to th State Department of Corrections [ County Detention Center,

for a determinate term of ._days/months@earspr (1 under the Youthful Offender Act not to exceed years
and/or to pay a fine of $ ; provided that upon the service of days/months/years and or payment

of § ;plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Service standard conditions of probation, which
are incorporated by reference. !
O CURRENT or [0 CONSECUTIVE to sentence on: .
The Defendant is to be given crédit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State
St é?/
f

Department of Corrections. o 28 2.oth .
{3 The Defendant is to be placed on Central Regis Child Abude and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C. Section 92i, it is unlawful for a persdn convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic
Violence) to ship, transport, posséss, or réceive a firearm or ammunition.

. . * SPECIAL CONDITIONS:
O RESTITUTION: [ Deferred 00 Def. Waives Hearing O Ordered PTUP
Total: $ plus 20% fee: $ : __ __ days/oursPublic Service Employment
Payment Terms: Obtain GED OO
1 Setby SCDPPPS Attend Voc. Rehab. Or Job Corp.
' May serve W/E beginning
Recipient: : Substance Abusse Counseling I
*Fine: . s Random Drug/Alcchol Testing O
§14-1-206 (Assessmeats 107.5%) | $ Fine may be pd. in equal consecutive weekly/monthly
§14-1-211 (A)(1)(Conv. Surcharge) ., $100 $ /82 pmts, of § Beglnning
§14-1-211 (A)(2)(DUI Surcharge) $100 $ $ Paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 $
§56-1-286 (DUI Breath Test) $25 $
Proviso (Public Def/Probation) e $500 3
§14-1-212 (Law Boforce, Funding) $25 $§_2S .00
§14-1-213 (Drug Court Surcharge) $150 $
§50-21-114 (BUI Breath Test Fec) l $50 $
§56-5-2942(7) (Vehicle Assessment) ! $40/ea $ 0  Appointed PD or appointed other counsel,
3% to County (if paid in instaliments) ; $ $.3- §J: Proviso requires $500 be paid to Cleri
TOTAL ’ j § A 75 during pman and shall be wﬂ%be'fou any other fees.
) Presiding Judge: N\M\QA—\ MXV‘
Clerk of Court/Deputy Clerk: \ NG
Court Reporter: o

Judge Code: )
Sentence Date:

SCCA/217 (04/2018)
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