From: Tami Fowler

To: Court Of Appeals Filings

Cc: jroguemore@hedrickgardner.com; jshaw@hedrickgardner.com; pallen@hedrickgardner.com; Pat Knie; Mitch
Slade; Melody Gabriel

Subject: Ed Medford et al. v. Deepak Israni et al. (Appellant Case No. 2022-001210) - Motion to Address Appellants"
Violations of SCACR

Date: Tuesday, October 15, 2024 12:50:46 PM

Attachments: Medford Lttr to Clerk Oct15 2024.pdf

Motion to Address Appellants Violations Oct14 2024.pdf
Proof of Service Oct15 2024.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon.

Please see attached letter, Motion to Address Appellants’ Violations of SCACR, and
Proof of Service in the above referenced appeal.

Please advise if you need any additional information.

Thank you.

-- Tami Fowler
Secretary to Mitch Slade
Mitch Slade Law Office, P.A.
PO Box 1007
Spartanburg, SC 29304
Tel: 864-582-4212
Email: Tami@MitchSladelLaw.com

CONFIDENTIALITY NOTICE: This email and any documents, files or previous email messages attached to it may contain
information that is confidential or legally privileged and is for the sole use of the intended recipient(s). If you are not the
intended recipient, do not read, print, or save this email. Any unauthorized review, use, disclosure or distribution of this
email, its contents or the attachments, is strictly prohibited. If you are not the intended recipient, please contact the sender
by telephone or reply email and destroy the original, any attachments and all copies without reading or saving.
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lawofficeof  IMITCH SLADE

Mailing Address  Post Office Box 1007
Spartanburg, SC 29304
Tel: (864)582-4212
Email: Mitch@MitchSladelLaw.com

October 15, 2024

The Honorable Jenny Kitchings
South Carolina Court of Appeals
1220 Senate Street

Columbia, South Carolina 29201

***VIA EMAIL: ctappfilings@sccourts.org™**

RE: Ed Medford, in his individual capacity, and on behalf of those similarly situated v.
Deepak Israni, et al.
Civil Action No.: 2022-CP-42-00454
Appellate Case No.: 2022-001210

Dear Ms. Kitchings:

Enclosed for filing is Respondents’ Motion to Address Appellants’ Violations of SCACR. 1
have also enclosed the Certificate of Service for filing.

The $50.00 filing fee will be submitted under separate cover within five (5) days of the filing of
the Motion.

With kind regards,

s/Mitch Slade

Mitch Slade

MS/tqf

Enclosures
cc: All Counsel of Record (via email)
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Mark Hayes, II, Circuit Court Judge

Case No. 2022-CP-42-00454
Appellate Case No. 2022-001210

Ed Medford, in his individual capacity, and on behalf of those similarly
SITUALEd, . . . ot Respondents,

Deepak Israni, R Cucamonga, LLC, PAC R Cucamonga LP, Pacifica Skylyn, LLC, d/b/a
Pacifica Senior Living Skylyn, Etros, LLC, and Matthew Arledge, ............... Appellants.

MOTION TO ADDRESS APPELLANTS’ VIOLATIONS OF SCACR

Respondents bring this Motion based on Appellants’ violation of certain South Carolina
Appellate Court Rules in Appellants’ Petition for Rehearing (Petition). This Motion is not
intended as a return to Appellants’ Petition. It does not deal with the substance of Appellants’
arguments in their Petition. It is only meant to raise a timely objection to their violations of the
South Carolina Appellant Court Rules.

A section of Appellants’ Petition seeks to insert new material into the Record on Appeal
(the Record) and they base one of their arguments for rehearing on that material.

Respondents move the Court to strike or dismiss the sections of Appellants’ Petition that
violate Rule 212, SCACR. Specifically, Respondents move to strike or dismiss paragraph three,

located at page four of Appellants’ Argument in Appellants’ Petition. Paragraph three





constitutes Appellants’ third argument for rehearing. It attempts to insert new material into the
Record after the Court of Appeals (the Court) has issued its decision.

Appellants’ attempt to insert new material into the Record violates two sections of Rule
212, SCACR.

VIOLATION OF RULE 212(a), SCACR

First, Appellants violated Rule 212(a), SCACR. In their Petition, Appellants state that
their attempt to insert the new material is based on Rule 212(a):

...and Pacifica moves in the alternative to supplement the Record
on Appeal under Rule 212(a), SCACR.

Appellants’ Petition, p. 4
(emphasis added)

The plain reading of Rule 212(a), SCACR, makes it clear that supplementation of the
Record under that section is reserved exclusively to the appellate court. The heading for that
section makes it clear that Rule 212(a) can only be used by the court. It states: “(a) By the
Court.”

Rule 212(a), SCACR cannot be used by a party to supplement the Record.

Appellants’ attempt to supplement the Record by a means available exclusively to the
court should be struck or dismissed from their Petition.

VIOLATION OF RULE 212(b), SCACR

Second, a party seeking to supplement the Record must adhere to Rule 212(b), the section
governing a party’s attempt to supplement the Record. Appellants also violated this section in
their attempt to insert new material into the Record.

Contrary to Appellants’ attempt to insert new material after the court has issued its ruling,

any attempt to supplement the Record must be made before the appellate court issues its ruling.





Rule 221(a), SCACR, governs the rehearing procedure and determines whether a party
may supplement the Record after the Court issues its decision. A comparison of Rule 221(a),
SCACR, with Rule 212(b), SCACR, proves that the rules require that a party must move to
supplement the Record before the Court issues its ruling.

Rule 221(a) and Rule 212(b) both address the other party’s right to respond to motions or
petitions made by the moving or petitioning party. The right to respond to the moving party’s
supplementation of the Record is essential to due process. The fact that Rule 221(a) and Rule
212(b) treat the right to respond differently proves that supplementation of the Record by a
party is not allowed after the Court issues its decision.

Rule 221(a) disallows the other party the right to respond, or make a return, to a petition.
On the other hand, Rule 212(b) takes the contrary position. It does allow the other party to
respond to a motion to supplement the Record.

It is apparent that Rule 221(a) disallows a party the right to respond, or make a return, to
a petition for rehearing because the Record on Appeal has been made, the parties’ arguments
have been made, and the court has ruled. Under Rule 221(a), once the court has ruled, the
parties’ ability to supplement the Record ended, because the argumentation between the parties is
over. The only issues pertinent to a rehearing are between an aggrieved party and the court.

In contrast to Rule 221(a)’s emphasis on the completion and finality of the parties’
arguments and Record on Appeal, Rule 212(b) emphasizes the non-moving party’s right to
respond to a motion to supplement the Record on Appeal with its own supplemental materials:

In response to that motion [to supplement the Record] the other
party(s) shall designate any supplemental materials which that

party desires to add if the Court grants the motion.

Rule 212(b), SCACR
(explanatory material added in the brackets)





Given Rule 212(b)’s emphasis on securing a non-moving party’s right to respond to a
motion to supplement the Record, and Rule 221(a)’s prohibition of that right, it is clear that any
attempt by a party to supplement the Record must be made before the court rules.

In this case, the deposition testimony that Appellants base their third argument on, and
which they now attempt to insert into the Record by their Exhibit A, occurred on March 5, 2024.
The Appellants have been in possession of this testimony since March 5, 2024, more than six
months before the Court rule on September 24, 2024.

Even though Rule 212(b) allowed Appellants to supplement the Record with the consent
of Respondents, at no time during the six months prior to the Court’s ruling did the Appellants
attempt to obtain Respondents’ consent.

Rule 212(b) also provided Appellants another way to supplement the Record. They could
have moved the Court to supplement the Record. But at no time during the six months prior to
the Court’s ruling did Appellants move the Court for leave to supplement the Record with the
material in their possession. Despite the fact that Rule 212(b) allowed Appellants to move the
Court for leave to supplement the Record, they declined to do that.

Rule 212(b) is designed to allow a party seeking to supplement the Record two separate
ways and ample time to supplement the Record before the Court rules. Appellants took
advantage of neither way. Here, Appellants had possession of the testimony they now seek to
insert into the Record for six months before the Court ruled. They declined to present it to the
Court until after the Court ruled.

Their attempt to insert this material into the Record after the Court’s decision and make

an argument for rehearing based on this material violates Rule 212(b), SCACR.





Appellants’ third argument, located at paragraph three on page four of their Petition, and

its attached Exhibit A, should be struck from, or dismissed from, their Petition.

Respectfully submitted,
PATRICK E. KNIE, P.A.

/s/ Patrick E. Knie

Patrick E. Knie

S.C. Bar No. 3564

P.O. Box 5159

250 Magnolia Street
Spartanburg, S.C. 29304
Telephone: (864) 582-5118
Telefax: (864) 585-1615
pat@knieshealy.com

/s/ Mitch Slade

Mitch Slade

Mitch Slade Law Office, P.A.
S.C. Bar No. 5146

P.O. Box 1007

Spartanburg, S.C. 29304
Telephone: (864) 582-4212
mitch@mitchsladelaw.com

ATTORNEYS FOR RESPONDENT
October 15, 2024
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

J. Mark Hayes, II, Circuit Court Judge

Case No. 2022-CP-42-00454
Appellate Case No. 2022-001210

Ed Medford, in his individual capacity, and on behalf of those similarly
SITUAtEd, . . . o Respondent,

Deepak Israni; R Cucamonga, LLC; PAC R Cucamonga LP; Pacifica Skylyn, LLC, d/b/a
Pacifica Senior Living Skylyn, Etros, LLC; and Matthew Arledge, ............... Appellants.

PROOF OF SERVICE

The undersigned certifies that a copy of the MOTION TO ADDRESS APPELLANTS’
VIOLATIONS OF SCACR has been served on counsel for Appellants via electronic mail at

the email addresses stated in the Attorney Information System as set forth below on October 15,
2024:

HEDRICK GARDNER KINCHELOE & GAROFALO LLP
Jonathan G. Roquemore
jroquemore(@hedrickgardner.com
Joshua D. Shaw
jshaw(@hedrickgardner.com
Paul E Allen, Jr.
pallen@hedrickgardner.com
Attorneys for Appellants

s/ Mitch Slade
Mitch Slade

October 15, 2024
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