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Dominion Energy South Carolina, Inc., Respondent.
NOTICE OF APPEARANCE

PLEASE TAKE NOTICE that the undersigned, as counsel for Respondent,
Dominion Energy South Carolina, Inc., hereby enters his appearance in the above-
captioned case and requests service of all copies, filings, notices, orders, and other
documents in this action.

Respectfully submitted this October 17, 2024,

[Signature page to follow]





/s/ Jason A. Richardson

Jason A. Richardson

SC Bar No. 104237

McGuireWoods LLP

1301 Gervais Street, Suite 1310
Columbia, South Carolina 29201

Phone: (803) 251-2312

Email: jrichardson@mcguirewoods.com
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DOMINION ENERGY SOUTH CAROLINA, INC.’S REPLY TO KENNEDY’S
RETURN TO THE MOTION TO DISMISS UNTIMELY APPEAL

Pursuant to Rule 240(f) of the South Carolina Appellate Court Rules, Respondent
Dominion Energy South Carolina, Inc. (“Company”) timely files this Reply to Appellant
Clyde Kennedy’s (“Kennedy”) Return to the Company’s motion to dismiss the above-
captioned untimely appeal.! Kennedy’s return fails to set forth any legitimate basis as to
why the appeal should not be dismissed due to his failure to perfect the appeal by 48
days. In fact, Kennedy’s Return introduced and acknowledged two additional and self-

sustaining grounds for dismissal.

! The filing of this reply closes the briefing under Rule 240, SCACR, for all parties on the Company’s
motion to dismiss the appeal.





As more fully set forth below, Kennedy failed to timely perfect his appeal from
the final written decision of the Public Service Commission of South Carolina
(“Commission”). Kennedy’s failure to timely perfect his appeal deprives this Court of
jurisdiction over Kennedy’s appeal, and the appeal must be dismissed.

Procedural background applicable to Kennedy’s appeal

The timeline of the procedural history of the proceeding before the Commission
illustrates and confirms the untimely nature of Kennedy’s notice of appeal.? After the
hearing on the merits of Kennedy’s complaint, the Commission met at a regularly
scheduled business meeting to vote orally on Kennedy’s Complaint.> The Commission
memorialized its oral vote in a Directive dated May 2, 2024, that provides in full:
I move that the Commission deny the Complaint of Clyde
Kennedy v. Dominion Energy South Carolina, Inc. under S.C.
Code Ann. Regs. 103-342(k), also known as the K Rule. A4
full order is forthcoming, outlining the basis for denial and
dismissal of the Complaint.

See Notice of Appeal, Ex. 1 (emphasis added).

Kennedy then filed a Petition for Reconsideration and/or Rehearing on May 21,

2024. See Return p. 2. The Commission denied the May 21 Petition for Reconsideration

2 This procedural background is compiled from the exhibits to Kennedy’s Notice of Appeal filed on
August 29, 2024.

3 The Commission acts on customer complaints, such as Kennedy’s Complaint at publicly held business
meetings. See S.C. Code Ann. § 58-3-90 (“The commission must meet at least once each month, and the
chairman must call a meeting at any other time upon the written request of any two members of the
commission. A majority of the commissioners constitutes a quorum for the transaction of all business
pertaining to their office.”); see also Order No. 2016-34, Docket No. 2013-119-S (“Furthermore, S.C.
Code Ann. § 58-3-90 requires that the Commission conduct business at scheduled formal meetings, and
S.C. Code Ann. Regs. 103-814 specifies that these business meetings are held ‘for the purposes of
formulating decisions, composing orders, planning and coordinating the work of the Commission, and
conferring with the Commission staff.”””)





by Order No. 2024-392 on June 6, 2024. See Notice of Appeal, Ex. 1. That Order
provided that:

The Commission has not yet issued its full written order in

the case of Clyde Kennedy v. Dominion Energy South

Carolina, Inc.  Therefore, Mr. Kennedy’s Petition for

Rehearing and/or Reconsideration is not timely . . . .

Following issuance of a full written Order, the parties will

have an opportunity to file a Petition for Rehearing and/or

Reconsideration pursuant to S.C. Code Ann. Section 58-27-

2150 and S.C. Regs. 103-854(B).
See Notice of Appeal, Ex. 1. The Commission issued the final, written order on June 12,
2024. See Notice of Appeal, Ex. 1. “After the Commission issued its full Order on June
12, Kennedy resubmitted his petition for reconsideration making the exact same
arguments as he had made in his first petition for reconsideration,” which was the May
21 petition for reconsideration. See Return p. 2 (emphasis added). Kennedy filed this
successive petition for reconsideration on June 28, 2024. See Notice of Appeal, Ex. 1 at
Order No. 2024-537 at 3.

The Commission denied Kennedy’s successive petition for rehearing by full,
written order dated July 30, 2024. See Notice of Appeal, Ex. 1. Notably, the
Commission found that the June 28 Petition for Rehearing “was filed more than ten (10)
days after the full Order was issued, which makes it untimely under S.C. Code Ann.
Regs. 103-854(B) and S.C. Code Ann. Section 58-27-2150.”  This untimely appeal

followed. The chart below illustrates the chronology described above that confirms the

untimely nature of Kennedy’s appeal.





Action Date
Order confirming oral ruling and stating written order to follow May 2, 2024
Kennedy’s First Petition for Reconsideration May 21, 2024
Order dismissing First Petition as untimely June 6, 2024
Final, Written Order of Commission June 12, 2024
Kennedy’s Rehearing/Reconsideration deadline under SC 58-27-2150 June 22, 2024
Kennedy’s Second and identical Petition for Reconsideration June 28, 2024
Notice of Appeal August 29, 2024
Argument

In his Return, Kennedy’s sole argument is that his first petition for rehearing filed
on May 21, 2024—which was filed 22 days prior to the service of the final, written order
issued by the Commission—somehow rendered his appeal timely. See Return p. 1-2.
This argument is wrong for several reasons under applicable law and precedent. In
addition, the argument is inherently illogical and would lead to absurd results in all
appeals before this Court and the Supreme Court of South Carolina. The appeal is
untimely and must be dismissed by this Court. See Rule 203(d)(3) (“If the notice of
appeal is not timely filed . . . the appeal shall be dismissed . . . .””) (emphasis added).

I. Only the issuance of the Commission’s final, written order starts the
clock for Kennedy to file and serve his petition for hearing.

As an initial matter, Kennedy’s Return seeks to confuse the Company’s Motion to
Dismiss Untimely Appeal. The issue before the Court is straightforward: Did Kennedy
miss the statutory deadline to file a petition for reconsideration from the Commission’s
final written order issued on June 12, 2024? As fully set forth in the Company’s Motion

to Dismiss Untimely Appeal, the answer is yes. Kennedy’s statutory deadline to file his





petition for reconsideration expired on June 22, 2024, and because Kennedy did not
timely file and serve his petition for reconsideration from the June 12 order until June 28,
2024, he failed to follow the statute governing the time for rehearing before the
Commission. See S.C. Code Ann. § 58-27-2150 (requiring that a petition for rehearing or
reconsideration must be made “within ten days after service of notice of the entry of the
order or decision . . .” (emphasis added); S.C. Reg. § 103-854(B) (establishing that
Section 58-27-2150 applies to Kennedy’s Complaint).* Kennedy’s failure to follow the
law is fatal to his appeal.

By missing the statutory deadline, Kennedy’s failure “converted the
[Commission’s final, written] order into a final judgment, and [Kennedy’s] only recourse
[was] to file a notice of intent to appeal” within the timeline set forth in Rule 203,
SCACR. See, e.g., Overland, Inc. v. Nance, 423 S.C. 253, 257, 815 S.E.2d 431, 433
(2018). As a result, the appellate rules required Kennedy to file and serve his notice of
appeal within 30 days from service of the Commission’s June 12th order. See Rule
203(b)(6), SCACR (setting forth the time to serve the notice of appeal from the
Commission); Rule 203(d)(2), SCACR (setting forth the time to file the notice of appeal
from the Commission). That 30-day deadline expired on July 12, 2024, without Kennedy
filing or serving a notice of appeal.

Instead, Kennedy filed and served the notice of appeal on August 29, 2024. His

notice of appeal missed the jurisdictional deadline to perfect the appeal by 48 days. This

* Furthermore, the Commission’s final and written order plainly informed Kennedy that the petition for
rehearing had to be made “within ten (10) days after service of the notice of the entry of this order.” See
Notice of Appeal, Ex. 1, Order No. 2024-393 at p. 17.
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Court does not have the jurisdiction to rescue Kennedy for his delinquency. Elam v. S.C.
Dept. of Transp., 361 S.C. 9, 14-15, 602 S.E.2d 772, 775 (2004) (“The requirement of
service of the notice of appeal is jurisdictional, i.e., if a party misses the deadline, the
appellate court lacks jurisdiction to consider the appeal and has no authority or discretion
to ‘rescue’ the delinquent party by extending or ignoring the deadline for service of the
notice.”). The appeal must be dismissed.

IL. Kennedy’s reliance on the May 21 petition for reconsideration cannot
rescue his appeal from being untimely.

In his Return, Kennedy argues that his May 21 petition for reconsideration “set
forth his detailed legal argument that the Commission erred in denying his Complaint,”
see Return p. 2, and was, therefore, timely “such that his appeal in this matter was timely
filed on August 29, 2024.” See Return p. 3. The argument that the May 21 petition for
reconsideration tolled the deadline to file and serve the Notice of Appeal lacks merit for
two reasons.

A. The May 21 petition for reconsideration was untimely filed with
the Commission.

First, even if Kennedy could file a petition for reconsideration prior to the
Commission issuing its final, written order, Kennedy’s argument lacks merit because the
May 21 petition for reconsideration was itself untimely. The Commission issued its
directive on May 2, 2024. [Even assuming it was proper to file a petition for
reconsideration to this May 2nd Directive (which was not a final order as fully outlined
below), Kennedy’s filing still missed the statutory deadline of May 12, 2024, to file and

serve any petition for reconsideration.





Section 58-27-2150 of the South Carolina Code of Laws controls petitions for
rehearing in electric utility dockets. See S.C. Reg. § 103-854(B). Section 58-27-2150
requires any petition for rehearing to be made “within ten days after service of notice of
the entry of the order or decision . . .” Kennedy, therefore, was statutorily required to file
any petition for reconsideration no later than May 12, 2024. As admitted in the Return,
Kennedy did not file and serve the first petition for reconsideration until May 21, 2024.
Thus, the May 21 petition for reconsideration was untimely and did not stay the deadline
for filing and service of the notice of appeal with this Court. See Rule 203(b)(6), SCACR
(setting forth the time to serve the notice of appeal from the Commission); Rule
203(d)(2), SCACR (setting forth the time to file the notice of appeal from the
Commission); Rule 203(b)(6), SCACR (establish that a timely petition for
reconsideration stays the appellate clock for filing and service of the notice of appeal).
Thus, the May 21 petition for reconsideration did not and could not perfect his appeal.

B. The May 21 petition for reconsideration cannot toll Kennedy’s
deadline to file and serve his notice of appeal because it predated
the Commission’s final, written order.

Second, Kennedy’s argument in the Return overlooks the fact that a petition for
reconsideration was improper until the Commission issued its final, written order. The
May 2 directive specifically and unequivocally informed Kennedy that a “full order is
forthcoming, outlining the basis for denial and dismissal of the Complaint.” See Notice
of Appeal, Ex. 1. A full order was required because the May 2 directive did not meet the

requirements for a formal finding or order of the Commission. See S.C. Code Ann. § 58-

27-2100 (“After the conclusion of a hearing the Commission shall make and file its
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findings and order with its opinion, if any. Its findings shall be in sufficient detail to
enable the court on review to determine the controverted questions presented by the
proceeding and whether proper weight was given to the evidence”).

Until the Commission issued its full and written order, the Commission’s decision
was not final or subject to rehearing. See, e.g., Cheap-O’s Truck Stop, Inc. v. Cloyd, 350
S.C. 596, 605, 567 S.E.2d 514, 518 (2002) (recognizing the settled-rule that an order
noting a formal order will follow means the first order is not a final order); Ford v. State
Ethics Comm’n, 344 S.C. 642, 646, 545 S.E.2d 821, 823 (2001) (applying the settled-rule
to agency decisions because until written and entered the agency retains discretion to
change its mind and amend a preliminary ruling accordingly; Serowski v. Serowski, 381
S.C. 306, 315, 672 S.E.2d 589, 594 (Ct. App. 2009) (holding a court’s written
memorandum with a ruling was not the final written order until entered because the court
retained discretion to change or amend the final order); Corbin v. Kohler Co., 351 S.C.
613, 620, 571 S.E.2d 92, 96 (Ct. App. 2002) (holding that South Carolina law is clear
that “[n]o order is final until it is written and entered”); Id. at 621, 571 S.E.2d at 96
(holding until that time, the court “retains discretion to change [its] mind and amend [its]
ruling accordingly”); Id. at 621, 571 S.E.2d at 97 (recognizing that is because
a “written order may be issued which is inconsistent with a prior oral ruling, and to the
extent the two conflict, the written order controls” and “the written order . . . constitutes
the final judgment of the court”); see also Rule 203(b)(6), SCACR (explaining the rule
that if a decision from “an agency (administrative tribunal) . . . indicates that a more full

and complete decision is to follow, a party need not appeal until receipt of the more
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complete decision.”).

The Commission’s ruling was not final until its written order on June 12, 2024.
Until that time, the ruling was not a final ruling subject to rehearing or reconsideration.
Accordingly, Kennedy’s May 21 petition for reconsideration was ‘“not timely”’—as
correctly recognized by the Commission—and cannot toll Kennedy’s deadline to file and
serve his notice of appeal.

Kennedy’s reliance on Glaze v. Grooms, 324 S.C. 249, 478 S.E.2d 841 (1996), is
misplaced. Glaze does not alter the result required here, which is dismissal of an
untimely appeal. Glaze did not address the filing of a petition for reconsideration prior to
the 1ssuance of a court’s final, written order, as 1s the case in this matter. Rather, Glaze
addresses a fundamentally different fact pattern, i.e., when the courthouse door opens to
parties wanting to litigate about the propriety of the issuance of a municipal certificate of
incorporation by the Secretary of State. Id. at 252, 478 S.E.2d at 844. Glaze establishes
that under S.C. Code Ann. § 5-1-110, the timing of a suit does not hinge on the date the
certificate is issued. [Id. at 254-55, 478 S.E.2d at 844-45. A review of the statutory
construct at issue—Title 5, Chapter 1 of the South Carolina Code—establishes that the
timing of the suit does not hinge on the finality of the determination in Section 5-1-110.

Rather, that statute fixes the latest time that a litigant may file suit. Glaze, 324
S.C. at 254-55, 478 S.E.2d at 844-45. That is not the issue here. Unlike the litigants in
Glaze, Kennedy was not seeking access to the court in the first instance. Kennedy
already had it, as he was provided with a full and fair hearing on the merits of his case.

And instead of proceeding with the next step in his legal process—i.e., filing a timely
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petition for reconsideration of the final order—Kennedy seeks to misapply Glaze in
hopes that this Court will rescue him from his failure to follow clear judicial process.

As shown above, timeliness of the filing of a notice of appeal is a question of
jurisdiction, triggered by the issuance of a final written order by the Commission and
impacted by the filing of a timely petition for reconsideration. The simple fact is the
Commission filed its final, written order on June 12, 2024, but Kennedy missed the
statutory deadline to file a timely petition for reconsideration.

Moreover, Kennedy’s argument created by a misinterpretation of Glaze would
lead to illogical results. Taken to a logical conclusion, a party could file a petition for
reconsideration at any stage of a proceeding before the Commission and then claim that
petition for reconsideration was timely filed. This ignores the fact that the time to file a
petition for reconsideration does not ripen until after the lower tribunal issues a final
written order. Contrary to Kennedy’s argument otherwise, Glaze does not rescue
Kennedy from his failure to properly follow the rules of the Commission, applicable
statutes, and the appellate court rules.

III. Kennedy’s reliance on the May 21 petition for reconsideration does not
rescues his appeal; rather, it warrants dismissal based on the
successive post-trial motion rule.

In his Return, Kennedy admits the May 21 petition for reconsideration is identical

to his June 24 petition for reconsideration. By making this admission to this Court and
relying on the May 21 petition for reconsideration, Kennedy admits a violation of the

settled appellate rule known as the successive post-trial motion rule. As a result,

Kennedy’s time to file his notice of appeal was not tolled by the filing and service of the

10





two petitions for rehearing. Kennedy admits filing his first Petition for Reconsideration
and/or Rehearing on May 21, 2024. See Return p. 2. Kennedy further admits in his
Return that “[a]fter the Commission issued its full Order on June 12, Kennedy
resubmitted his petition for reconsideration making the exact same arguments as he had
made in his first petition for reconsideration,” which was the May 21 petition for
reconsideration. See Return p. 2 (emphasis added). Kennedy filed this successive
petition for reconsideration on June 28, 2024. See Notice of Appeal, Ex. 1.

It is axiomatic that “a successive, post-trial motion which raises the same issues
and arguments raised by a previous post-trial motion does not toll the deadline for service
of the notice of appeal.” Jean Hoefer Toal, Amelia Waring Walker, Margaret E. Baker,
Appellate Practice in South Carolina 296 (3d ed. 2016); see also Elam v. S.C. Dept. of
Transp., 361 S.C. 9, 18-19, 602 S.E.2d 772, 777-78 (2004) (holding that an appeal may
be barred due to untimely service of the notice of appeal when a party, instead of serving
a notice of appeal, files a successive motion for reconsideration or rehearing which raises
the same issues and arguments made in a previous motion for reconsideration or
rehearing because the successive filings do not toll the time to appeal). Kennedy’s
successive petition for reconsideration filed on June 28, 2024, rehashed “the exact same
argument as he had made in his first petition for reconsideration.” Thus, the June 28
petition for reconsideration did not toll the deadline for Kennedy to appeal the
Commission’s June 12 final, written order. Kennedy’s deadline to file and serve his
notice of appeal expired on July 12, 2024, but Kennedy did not file and service the notice

of appeal until August 29, 2024. The appeal is untimely on this basis as well as the
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others set forth above.
Conclusion

In sum, Kennedy’s attempt to confuse this straightforward appellate determination
should be rejected. The simple fact is that—because Kennedy did not timely file a
petition for reconsideration as to the Commission’s only written order, Kennedy was
required to file and serve his notice of appeal within 30 days from service of the
Commission’s final, written June 12th order. That 30-day deadline expired on July 12,
2024, without Kennedy filing or serving a notice of appeal. Instead, Kennedy filed and
served the notice of appeal on August 29, 2024. Thus, Kennedy missed the deadline to
perfect the appeal by 48 days. The appeal is untimely, and this Court must dismiss the
appeal. Rule 203(d)(3), SCACR (“If the notice of appeal is not timely filed or the filing

fee is not paid in full, the appeal shall be dismissed . . . ) (emphasis added).’

Respectfully submitted,

/s/ Michael J. Anzelmo

Michael J. Anzelmo

SC Bar No. 72933

McGuireWoods LLP

1301 Gervais Street, Suite 1310
Columbia, South Carolina 29201
Phone: (803) 251-2313

Email: manzelmo@mcguirewoods.com

’ Dismissal at this stage of the proceedings is proper for the reasons set forth herein. Dismissal at this
stage likewise benefits the Company’s customers because all costs and expenses before the Commission
and this Court are recoverable expenses born by the Company’s other residential customers.
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