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L ARGUMENT:

Respondént’s arguments are not based upon the proper standard of review and
improperly shift the burden of proof. This Court has previously held “[w]here the
sanction would be tantamount to granting a judgment by default, the moving party must
show bad faith, willful disobedience or gross indifference to its rights to justify the

sanction.” Griffin Grading and Clearing, Inc. v. Tire Serv. Equip. Mfe. Co., Inc., 334

S.C. 193, 198-199, 511 S.E.2d 716, 719 (Ct.App.1999)(citing Baughman v. American

Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991)). As argued more fully in
Appellants’ Brief, Respondent failed to meet this burden. |

Furthermore, there is no-showing the lower court actually weighed the nature of
the discovery requests, the posture of the case, Appellants’ alleged willfulness, or the
degree of prejudice to Respondent. “In deciding what sanction to impose for failure to
disclose evidence during the discovery process, the trial court should weigh the nature of

the interrogatories, the discovery posture of the case, willfulness, and the degree of

prejudice.” Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d 213, 216 (Ct.App.1997).

A failure to weigh the required factors demonstrates a failure to exercise discretion and
amounts to an abuse of discretion. Id.

The Record on Appeal reveals there is no reasonable factual support for the
lower’s court’s decision to strike Appelvlants’ pleading. The undisputed facts show:

e Appellants’ discovery responses were provided to Respondent prior to the rule to

o
show cause hearing.

1 Transcript of October 15, 2012 Hearing, page 11, line 22 — page 12, line 7.

1



o Appellants offered several times fo provide Respondent with full access to all

records and documents prior fo Respondent’s filing of its motion to compel.?

e Appellants presented affidavits to the lower court showing they were not aware
they had not complied with the court’s order and would not knowingly violate the

court’s order. °

e According to the Initial Report of Escrow Agent filed on August 30, 2012,*
Appellants were in compliance of the lower court’s Order and no further action

was mandated of the Escrow Agent at that time.

e The lower court’s Order filed July 30, 2012 granted Respondent “full access to
and the unlimited right to inspect all of the books and records pertaining to the
business, assets and property of the Appellants, wherever located and however
stored, whether manually, on a hard drive or by portable data storage (CD, DVD,

or Flash Drives), as the Respondent deems necessary in this action.” >

¢ Respondent made no effort to review Appellants’ books and records even though

the lower court granted Respondent complete authority to do so.

e The case was not on a trial roster. Respondent was not in danger of being

“ambushed at trial.”

e Respondent made no showing to the lower court that it had been prejudiced in any

way.

2 Transcript of July 23, 2012 Hearing, page 11, lines 20-22; page 17, lines 10-17.
3 Affidavit of Spiro Naos, R.p. ; Affidavit of Robert Weisberg. R.p.

4 Initial Report of Escrow Agent, August 30, 2012, R.p.

5 Order, July 30, 2012 R.p.




II. CONCLUSION:

As argued above and in Appellants’ Brief, the lower court’s Order finding

Appellants in contempt and striking their pleading must be reversed.
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