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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in refusing to charge the jury on the lesser included charge of
‘criminal domestic violence (CDV) when there was evidence of CDV since it was a question
of fact whether the co‘rhplainant’s injuries constituted “serious bodily injury,” whether the

act involved a “deadly weapon,” and whether Appellant acted in self-defense?

Ve



STATEMENT OF THE CASE

‘A Charleston County Grand Jury indicted Appellant at the October 3, 2011 term of
General Sessions for criminal d(-)mesti;: violence of a highA and aggravated nature
(CDVHAN).:R. * His case was‘called to trial on Oct.ober 25, 2012 before the Honora'bler
Kristi L. Harrington, and a jury. Tr. 1. Martha Runey and Cantrell Frayer represented
Appellant. Jessica Baldwin and Timothy Finch were the Assistant Solicitors. Tr. 2.

At the conclusion of the trial on October 26, 2012, the jury found Appellant guilty as
indicted. Tr. 298, 11. 17-23. Judge Harrington sentenced Appellant to eight .years. Tr. 308, 1.
24-309,1.3. |

This appeal follows.



ARGUMENT

The trial court erred in refusing to charge the jury on the lesser included charge of

" CDV when there was evidence of CDV since it was a question of fact whether the |

complainant’s injuries constituted “serious bodily injury.” whether the act involved a

“deadly. weapon,” and whether Appellant acted in self-defense.

Relevant Facts
App’ellént; forty-one, and Roseanne Eaton, ﬁfty, dated for a few months'before
Appeliant moved into Eaton’s_r;lobile home. Tr. 62, 11. 15-19; Tr. 204, 11. 14-17. Their
- relationship started off "‘great,” but after about eight months of' l'iying together, Eat;)n
asked Appellant to move out of her home. She was né lc;nger happy in the felationship ‘

and gave Appéllant two weeks, until June 1, 20 1.1, to.find a new place to live. Tr. 62, 11.

| 20-23; Tr. 64, 11. 4-20. /

On May 31, 2011, the déy befbré Appellant was sui)poséd to mov{el out, Eaton

‘ téstiﬁed she went to work as usual and, on her way home, she picked up Appellant from
McDonald”s. She suspected Appellant had been drinking: because she “céuld smell it on-

“him.” Tr. 64,1.21 - 65,1. 8. Tﬁe two we‘ni hc')me. a/I‘ld watched televis»ion. Tr; 65,11. 9-11.
| Eafon decided she Waé ﬁred and went to the bedroom tolie down around nine |
o’clock. She testiﬁed Appellant came into the bedroom around ten o’clock and attempted
to push his Way inté bed with her. She refused to allow him to lay with her and told him
to “leave me alqne.” Tr. 65, 1. 24 — 66, 1. 4. Eaton explained that she /ﬁn_ally “just got |

aggravated with it” and grabbed her pillow and blanket and went to go lie down in the

living room. Tr. 66, 11. 5-8. This “sparked” an argument.



Eaton testified she and Appellant began to argue back‘ and forth. Tr. 66, l 19-24.
~ Appellant was standing behind her in the liuing room‘and was “twisting the body pillow.”
Tr. 67, 11. l-l2. Eaton alleged as she was making a bed .on the floor, Appellanthit her~ ‘

: frombehind with the body pillow causing her to fall and hit her head on the floor. That’s
.whenvshe “knew that this was way out of control” and that “I had to get ouit of there.” Tr.

67,1.25-68, L 5 | | |
. Eaton explalned she then ran to her bedroom, grabbed her purse and then walked
to the kitchen to get her keys that were hanging ona Shelf. Her daughter lived about ten
m1nutes away and she’ planned to drive there to get help Tr 69 11. l 12. |
As she was standmg in the kitchen, she saw Appellant ‘ get up off the sofa. » He
.was holding an ottoman in his lap. Tr. 69 ll 14 17 Eaton test1f1ed that before she knew |
X 1t Appellant had “come at me and held the ottoman up. chest h1gh and he had Just totally
rammed 1t into my face.’,f Tr. 69, 1. 23 - 70, l. 2. Eaton test1f1ed she fell to the ground and .
“almost felt myself go unconscious.” Appellant then got ontop"of her and put.one knee
“on her chest and one‘kne_e on her leg. - |
After she euentually wrestled” her way out from under Appellant Eaton
explalned she ran to the bedroom to look at her face in the mirror. Tr 70 1. 3- 25. After
looking in the ml_rror and not1c1ng blood dr1pp1ng from her mouth, Eaton determmed she
needed to go to the emergency room. Tr. 71,:‘11. 2-21. A:ppellant eventually'responded that -
.. if Eaton wa‘s golng,to the emergency room then he ;was going wlth her. Tr. 727-, 1L 6-18. '
| " When Appellant went to the-bedroom to get dressed, Eaton'left the home through the

front door, started her vehicle, and drove to her daughter’s home. Tr. 72,1.19-173,1. 16.



When she got to her daughter’s home, her daughter called 911 and she was
eventually taken to the hospital by EMS where she received treatment for her injury. Tr.
83,1.23 -85, 1. 14; Tr.'86, 1. 1 —-87, 1. 15. The doctors at the emergency room removed
her front eight teeih—the tdp four and the bottom four—and put stitches on the roof of
her mouth. Tr. 88,1. 18 — 89, 1. 1. At the fimé of trial she had temporary dentures. Tr. 89,
1. 2-10. Eaton alst; claimed she had bruising on her chest and thigh where Appellant had
placed his knees on top of her. Tr. 100, 1. 21 - 101, 1. 2.

Appellant’s account of the events disputed much of what Eaton alleged. Appellant
. agreed that their relationéhip started off ‘;ﬁne,” but that Eaton beéame controlling and »

suspected him of haviﬁg a relationship with someone else. Tr. 204, 1. 18 - 205, 1. 10.
They had an argﬁment a(r.ldEato'n ésked him to move out. She gave him a couple of weeks
until the end of the month to find a new place to live. Tr. 206, ’Il. 6-12. The night before
-he was supposed" fo move éut is when this incident occurred. |
Appellant testified the two were watching television in the front room when Eaton
- went fo the bedroom to Vgo liq down. After a while, Appellant also went to the bedroom to
lie dqwn. Tr. 206, 11. 18725. As he was getting info bed, “she basically told‘me,to get thé
fuck off me.” Tr. 207, I1. 2-4. As aresult, Appellant went back into the front rpém and
laid on the couch where he had previously been watching tclevigion. Eaton eventually
came back into the front room-as w:gll because that is where the window air conditioning .
,_unit'is located/and she began to pu.t pillows on the floor. Tr. 207, 11. 5-11.
Appellant testified Eaton was ubset about a “sexual episode” the two had .had the
day before or two days before. She was upset about “the wayv it went down.” Tr. 207, 11.

- 11-22. “[S]he kept arguing to me about the sexual thing and I got tired of her and I hit her

\



with the pillow, the body pillow, from the couch. I just hit her in the head.” Tr. 208, 11

15-18. Appellant denied Eaton fell to the ground. Tr. 208, 11. 19-20. Eaton then returﬁed

to the bedroom. |

Appellant explained that while Eaton was in the bedroom he heard a loud bump

“like a stick was hitting the maKlttress” and he laid there “wondering what it was.” Tr. 209,

1. 1-9. He was lying on the'couch with his back to the bedroom when he heard Eaton

walking back into the front room. He sat up and turned in her direction and saw Eatpn
;- coming towards hirﬁ with a bat in her hand. Tr. 209, 11. 11-18. She was walking with “a
purpose” and was “two steps” away from him. Tr. 232, 1. 11 - 233, 1. 9. He had seconds
to react. Appellant testified he did not believe it was possible for him to duck out of the
way of the bat. Tr. 240, 1. 17-23. He grabbed the ottoman and “thre;v it at her t'o knock
this bat out of her hand.” Before he “noticed ihat her lip was busted,” he pushed her to
ground. Appellant denied getting on top of Eaton. Tr.l 209, 11. 19-25.

After he noticed Eaton was bleeding,Appellant helped her up and told her to go
to thé bat(hroom and put a fowel on it. Tr. 210, 11. 6-9. While Eaton wésl in the bathroom,
Appe.::llant grabbed the bat and hid it behind the washer. Tr. 23 6, li. 3-12. Eaton then said
she was going to the emergency room and, after Appellant looked at her injury, he told
her he would go with her. Tr. 211, 1. 7-20. While Appellant was getting dressed, Eaton
fook off without him. Tr. 211, 11. 21-24.

After Eaton left, Appellant decided to leave. H¢ packed_a bag,fbut before he could
leave the police arrived at the home. Appellant refused to come out of the residence

because he “knew they was going to arrest me.” The SWAT team, a division of the



Charleston County Sheriff’ s Office, eventually entered the home several hours later and
found Appellant hiding in the bedroom closet. Tr. 212, 11. 9-24.

Appellant testified that he was “vefy sorry that that happened. I had no intenﬁons
of hurting her to that degree. I just wanted to knock theit bat out of her hqnds.” Tr. 210, 11
10-13. He further testiﬁed. that “it’s very mﬁch possible you can die from” being hit in the
head with a bat. Tr. 241, 11. 14-25.

Kelly Lybrand, the oral surggon who treated Eaton in the hospital, testified Eaton
had swelling of the lips, tearing ot; ‘.[he gum tissue, and mobility of Her four upper and four
~ lower front teeth. Those eight teeth were noted as “non-salvageable,” meaning the teeth -

were too mobile to be saved with ;my form of treatment, andl, as a result, Lybran(i
rremqved them. Tr. 127,1. 17 - 129, 1. 23.. There were no facial lacerations or facial
ffac‘;ures. Tr. 130, 1. 11-19. Lybrand testified that she would expect this type of injury t6
_be-caused by “some form of blunt force\ trauma” in a-“straight forward” direction. Tr.
129, 1l. 11-15. However, she acknowledged she had no way of knowing what type of

’ 6Bject caused the injury. Tr. 130, 11. 20-25. |

Thomas Kays, a general dentist, testified he treated Eatén apf)rbkimately t)wo B
weeks after th; incident on J ﬁne 13,2011. Tr. 194, 11. 17-19. After assessing the injufy, -'
he made Eaton “interim removable partial dentures™ to allow her to go back to work andl
be seen in public. Tr. 195, 1. 11-24. Those dentures, howéver, were not pérmanc%nt.

Kays cbngluded that this was a “serious” and “traumaticj _injury. Tr. A1-99, 11. 8-22.
The Charlesjton County Sheriff’s Office did li’:tle to investigate the case.* A search

warrant for the residence was never obtained nor were any items taken into evidence,

including the ottoman, a key piece of evidence in the case. It is unknown whether a bat



or any other weapons were located inside the home at the time of the incident. No
photographs of the scene were taken, except for a handful of pictures taken by the SWAT
team to document the damage the agency did to the residence. Tr. 160, 1.19-164,1.5.
The crime sc‘ene investigation division of the sheriff’s office was- never called out to
process tne scene. Tr. 160, 11. 1-18. The investigation consisted solely of an interview of |
Eaton, photographs of her injuries taken at the hospital, followed by tne arrest of
Appellant. Tr. 150, 1.9 - 153, 1. 20. Appellant never gave a statement to the police. Tr.
245, 11. 8-11. o | |
Jury Charée Conference

Aftet the conclusion‘of the testimony, defense counsel requested the J udge charge
self-defense bztsed on Appellant’s testimony. Defense counsel 'argned that_ Appellant was
lying on the sofa when Eaton came towards him “wielding a bat” and that Appellant |
feared Eaton would hit him in the head and severely injure him. It was pnly then that
- Appellant picked up the ottoman-and threw it in an attempt to get Eaton to drop the bat.
Defense counsel further argued that Appellant testified thet Eaton was “very ctose to
him” and that he believed “he would not be able to move from tha’tt area.” Tr 254, 1. 16 -
256, 1. 7.

Defense counsel also requested a jury charge on the lessef included offense of |
‘ACDV. Defense counsel argued “the reason that I’m asking for the CDV charge is not .7
based on the throwing of the ettoman. It is besett_ on.the act tnet [Appellant] did testify -
and admit that he hit her with the body pillow.” Tr. 258, 11. 22-25.

The state objected to charging the lesser included offense of CDV under State v.

Golston, 399 S.C. 393, 732 S.E.2d 175 (Ct. App. 2012). In that case, “there really was

10



justa quesiion of either he caused the injury or he didn’t cau‘se the injury. And I think |
that situation is here in tﬁis case, Your Honor. Either he caused serious bédily injury, in
that he knocked out her front eight teeth, or he did{l’t. So we would ask that you deny it.”
Tr. 258, 11. 9-20. |
| The court ruled that it Wc;uld charge the jury on self-defense, but rgfused to charge
the lesser included offense of CDV under Golston. “I will just have thg complete defense
of self—defe;nsé but there will be no lesser includeds.” Tr. 259, 11. 14-22.
Discussion |
The court erred in refusing to charge the jury on the lesser inchided offeﬁse of CDV |
. as there was evidencé of CDY since it was a -question of fact whether Eéton’s injuﬁes
. constituted. “serious ‘bodi'Iy inj'ury,” whether the ottoman was a “deadly wéapoh,” ‘and
-‘whether Appellant acted in self-defense when thréwiﬁg the ottoman in Eaton’s direction, but
" not When hitting her with the body. pillow. ’
“The law to be charged to the jury is det.ermined.by the evide_ncé present_ediailt,trial.”
State v.A Cole, 338 S.C. 97,101, 525 S.E.2d 511, 512 (2000) (citing State v. Lee, 298 SC
362,380 S.E.2d 834 (1989)). “A trial judge must charge a lessér included offense if there is

any evidence from which the jury ‘could infer the defendant committed the lesser rather than

the greater offense.” State v. White, 361 S.C. 407, 412, 605 S.E.2d 540, 542 (2004) (ciﬁng‘

Brightman v. State, 336S.C. 348, 350-351, 520 S.E.2d 614, 615 (1999) (emphasis added).
“Conversely, a trial judge does not err by refusing to charge a lesser included offense where
there is no evidence tending to show the defendant was guilty only of the lesser offense.” Id.

(citing State v. Funchess, 267 S.C. 427, 429, 229 S.E.2d 331, 332 (1976) (emphasis added).

“The test for determining if a crime is a lesser included offense of another crime is whether

11



the greater of the two offenses includes all the elements of the lesser offense.” State v.
LaCoste, 347 S.C. 153, 165, 553 S.E.2d 464, 471 (Ct. App. 2001) (citing State v.
McFadden, 342 S.C. 629, 632, 539 S.E.2d 387, 389 (2000)).

CDV was cleaﬂy a lesser included offense of CDVHAN because the statute for
CDVHAN, Section 16-25-65 references the statute for CDV, Section 16-25-20. Section 16-
25-65 provides:

{A) A person who violates 16-25-20(A) is guilty of the
offense of criminal domestic violence of a high and
aggravated nature when one of the following occurs. The
person commits: (1) an assault and battery which

involves the use of a deadly weapon or results in serious
bodily injury to the victim; or (2) an assault, with or

without an accompanying battery, which would - /
reasonably cause a person to fear imminent serious
bodily injury or death. '

The phrase “seribué bodily irijury” is not déﬁned in the statute, indicating the
Legislature’s intent thét the questioﬁ be decided i)y a jury. Whethér Eatén;s injuries were
“serious” under ;ubsection 16-25-65(A)(1) is a question of fact, and if the jury found the i
injuries were not “serious,_” Appellant acould have been found guilty only of CDV. There is‘a
reasonable probability that the jury may have determined that her injuries did ﬁot constitute
. “serious bodily injury” because Eaton suffered no facial lacerations and no facial_fréctures.

It is also likely that the jury may have concluded the ottoman was ﬁot a “deadly weapon,”
| theréby failing to satisfy the other aggravating circumstance.
- Additionally, if the jury found Appellant acted in self’fdgfense. when throwing .the‘
ottoman then it may have determined that Appellant’s admission fhat he hit Eaton in the

head with the body pillow constituted CDV rather than »CDVHAN for there was no

testimony that Eaton suffered any injury from that event nor could a reasonable jury have

12



found that the pillow constituted a “deadly weapon” when used as Appellant used it.
Therefore, the trial judge erred by not chérging the jury on the lesser included offense of

CDV.

13



CONCLUSION
By reason of the foregoing argument, Appellant’s conviction should be reversed and
this case remanded to the Charleston County Court of General Sessions for a new trial.

Respectfully submitted,

%Zow M . Caudy
Lara M. Caudy 67
Appellate Defender

ATTORNEY FOR APPELLANT

This 10th day of September, 2013. ’ ¥

Tt
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Counsel for Darrell F lorez states:

1.  She 15 Appellate Defender for the South Carohna Ofﬁce of Appellate
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2. She has reviewed the record of Appellant’s trial before Judge Kristi Lea K
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3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, she asks the Court to relieve her aé counsel for Darrell Florez.

" Respectfully submitted,

Lara M. Caudy
Appellate Defender

ATTORNEY FOR APPELLANT
This 10th day of September, 2013.
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