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STATEMENT OF ISSUE ON APPEAL

Did the trial court’s failure to dismiss the pending criminal charge against Appellant violate
his state and federal constitutional rights to a speedy trial where the crime allegedly took
place on September 3, 2001, Appellant was arrested on January 25, 2002, buf the case was

not called for trial untllJ anuary 3, 2012, almost a decade after Appellant’s arrest?



STATEMENT OF THE CASE

Appellant was indicted by thé Edgefield Grand Jury for murder on March 25, 2002
pursuant to Indictment 2002-GS-19-109. Indictment. The prosecution, represented by
Ervin Maye and Frank Young, called the case for trial on January 3, 2012 before thé
Honorable Clifton Newman. Michael Chesser represented Appellant at the trial. R. 1. The
jury found Appellant guilty of murder. R. 198, lines 9-12. Judge Newman sentenced
Appellant to thirty-three years. R. 220, line 25 — R.‘220, line 2; Senfénce sheét. |

Appellant filed a timely notice of appeal. This brief follows.



ARGUMENT

The trial court’s failure to. dismiss the pending criminal charge against Appellant -

violated his state and federal censtitutional rights to a speedy trial where the crime allegedly

took place on September 3. 2001, Appellant was arrested on January 25. 2002, but the case

was not called for trial until January 3, 2012, almost a decade after Appellant’s arrest.

On January 25, 2002,‘the state charged Appellant with the murder of Samuel J.
Sturrup, which the state alleged occurred on September: 3, 2001. R. 2, lines 10-15; R. 7,
lines 14-15; R. 8, line 3; R. 29, lines 22-23; Ihdiétment. Thereafter, the Grand Jury irrdicted
him fer murder on March 25, 2002. R. 7, ‘iines_ 9-14; Indietmerrt. \ |

Pretrial Motions

On June 14, 2002, AppelI;Lnt wes denied b.ail.v'ISubsequentlvy,. a bond hearing was
held before the Honorable William P. Keesley' on April 29, 2004. Judge Keesiey denied bail
again; however, he provided that if the state failed to try Appellant during the next term,
then Appellant could renew his motion. On November 17, 2004, Appellantvﬁled a motion to
dismiss rhe charges against him or release him on a personal recegnizance bond based upon
" the state’s failure to give him a speedy trial, demal of due process, unreasorrable ‘
confinement without bail, and a violation of S.C. Code Ann. §. 1'7-23-90. Judge Keesley
heard arguments .on the motion in December 2004. R. 8, linesﬂ 4-16; Motion filed
11/17/2004. | |

By erder filed December 3, 2004, Judge Keesley denied the motioris. Nevertheless, |
he remarked: “the court is deeply concerned about the length of 'time that has transpired
without‘bringing [Appellant] to trial.” Judge Keesley found “[t]here years in jail awaitingi

trial on this charge is clearly bordering on excessive.” As a result, Judge Keesley offered to

\
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establish é special term of court to resolve the case “during February.” J udge Keesley
provided that Appellant could renew his motions if the case were not tried in February 2005“. '
R. 8, lines 4-16; Qrder filed 12/3/2004.

Judge Keésley’s order recogﬁized the unique nature of Appellant’s ériminai charge —

the involvement of multiple co-defendants and jurisdictidns and the possibility that South

Carolina could seek the death penalty. Despite these challenges, Georgia “ha[d] disposed of

the cases involving the co-defendants over a year ago.” Additionally, the “court ha[d]

" instructed the Solicitor’s office on at least two prior occasions that it must make a decision

" about whethier to serve the death penalty notice.” The court ‘fagain admonished [the state] -

~
rd

that unless immediate steps [were] taken to bring this case to tridl promptly, the court

- [would]'.have no option under the constitutions of the United States and South Carolina

- except to-release the defendant from jail in South Carolina.” Order filed 12/3/2004

- Thereafter, Appellant renewed his motion for dismissal of the éhar'ge based upon the

state’s failure to give him a speedy trial, denial of due process, unreasonable confinement

* without bail, and a-violation of S.C. Code Ann. § 17-23-90. By order filed January 28,

2005, Judge Keesley denied the motion to dismiss, but granted AppelIant a personal

~ recognizance bond in the amount of $50,000. His order noted that Appellant would be

released to Georgia due to the hold placed on him.- According to the Qrder, the prosecqtion
informed the court that> it would not “take advantage c;f the offer to create a speciél tefm"’ of
court and had no intentiqn of trying the éase in February 2005. R. 8,» lines 16-21; Order ﬁléd '
1/28/2005. . | | o

The state agreed to.release custody of Appellant to the State of Georgia. R. 8, line

- 22 —-R. 9,line 20; R. 23, line 25 —R. 24, line 2; R. 30, lines 13-16. On September 12, 2006,



Appellant was tried and convlcted in Georgia for kidnapping Sturrup. R. 9, lines’21-22; R.
23, lines 17-24. | -
\ At some point, the prosecutor learned that althongh Appellant received a life
' sentence in Georgia, he'was eligible for parole after service of a term of years. R. 3, line 24
—R. 4, line 4 (Prosecutor informed the judge that he received conflicting information from
~ the Georgia authorities, but believed Appellant would be eligible for parole “sornetirne
~ within the next six,.seven years.”); R..15 , line 16 — R. 18 , line l5. After _Appellant was
tried and convicted in Georgia in 2006 the first attempt byA the prosecntor to extradite
Appellant to South Carolina was “in the ﬁrst part of 201 1 followrng Barnes conviction:in
November of 2010 R. 25, lines 21-23: The prosecutor claimed that South Carohna was
unable to prck up Appellant from Georgia in order to try hrm durrng the prevrous term’ of -
court, October of 2011, R. 25 line 25 — R. 26, line 9.
When the prosecutor was preparrng the case agarnst Barnes -for trral he sought
) Appellant ] cooperatron He asked Appellant to testify agamst Barnes Appellant declined
to assrst the state in 1ts prosecution of Barnes Accordlng to the prosecutor Solrcrtor Myers
“did not know whether or not he would notice” Appellant for death. Ultimately, the A
Solicitor elected not to. seek Appellant’s death, and instructed the prosecntor to proceed:
against Appellant on-the ontstanding murder eharge. R. 4., lines 14425; R. 25, lines 3-17; R.
29, lines 15-19. | |
V,Prior to the start of . Appellant’s trialin South Carolina, Appellantﬁled a written
motion to dismiss the charge against him based upon the state’s violation of his right to a

speedy trial. As an initial matter, Appellant explained the state set his trial a decade after his

arrest. Appellant argued the state’s significant delay in calling his case for trial resulted in



"
presumptive prejudiée. R. il, line. 17 — R. 15, liﬁe 15; Motion dated 1/3/ 12. Appellatn-t‘
argued that he had “no burden bf pointipg to Vspé"ciﬁc ‘prejudice.”l R. 19, lines 12-24; Motion
' date'd\’ 1/3/12. Néverthelcss, .Appkellant provided at least one example of 'i)rejudice - during
the capital‘ trial of Steven Barnes, Appellant;s co-defendant, a witness, _ Richard Cavé,
Atestiﬁed that hlS testimony was the result of what he actually remembered and what he read
| in transcripté and stat;ments. R:20, line 24 —R. 21, line 18. |
| Thé proéécutor coﬁntered that -“[a]t' the outset of ‘this case, Solicitor Myers:did )

' defcg:rmine that h_e inten'ded4to seek the dgath p;;nalty against Mr. i%ames. Up'until the timé; k

that Mr. Barnes was convicted in November of 2010, S'olicito")r'Myers was not sure whéthef, '

o

. or not i@ ?ntendéd to seek the dg:afh penalty a{;g'aiﬁ:st‘ iAppeliéﬁt]> or Anot.-'iHe' délayed that:
Vdecision until ‘after‘ Steven L.o‘1}1is‘ Bames; frial ;Nas' finished and l_;e Wa}s seht‘gnce‘d to'd}eéth.a;
tb whether or ﬁ‘o;t’he ;vas going to notice([Appellanf] j” R -2.3_,-:.1‘ihe“s;;3-1 6.

The ;ro’secutor also argued that Appellaht ‘ “knew tﬁjs charge was ourt.standing
against‘ h1m1n SOutﬁ Cérol/ina” and that he could not"fassert' hlS right once or twice and then

b

rest on his laurels and do nothing’ R. 24, lines 12-20. According to the prosecutor, |

- Appellant did nothing in seven yea:rs, since 20(-)‘5., “chér thaﬁ éttcmpt ;[0 delay comir)lg back
here and being Eri'e(dAthr(‘)‘ugﬁ hlS contesting eitra@i{ioﬁ and :ng_)t wanting us to procee(i at the
last term of cou;r‘t.’; .,R; 24_; iines 21-25; R. 27, ﬂlines '6-‘11. "Accord‘inglto thevjprosecutor,

. Appcllaﬁt was ;equired to make “some coﬁtinuél éffort;’-;to'asSert hi.s “éor}Stitutiogal ﬁghfs.

R.3Llnes210. | | . |

‘Thé prosécutbr further grgued that the delay was tc; Appellaﬂi’s benefit. He “felt

like' [Appellant] should ... have the same opportunity to cooperate that the other .

codefendants in this case received.” R. 26, lines 10-16; R. 26, line 24 — R. 28, line 10. The -



prosecutor.claimgd “it yx;as the intent of the State at all tiﬁiés to proceed against [Appellant], .
' bﬁt [he] wés Q\;eri‘i,n Gg(;rgia serving a life sentence.” ‘R. 27, lines 3-6; R. 38, lines 18-23. :A
He claimed “there was -cértainly no malice in. any -décision von the State to delay the
prosgcutiont‘. .. It was my hopé that they would tesﬁfy against Mr Barnes. I felt like they
should receive the same opportunity as the other codefendants.” R. 29, lines10-15; R. 31,
lines 10-12. - | |
The pAI‘0:S6‘CI-lt‘Or‘ ;:lainied rAppellar}t contested éxtrédit_ion. R 25, lines 2‘3;24;, On‘th‘is

‘issA_ue,‘ Appellant tesﬁ‘ﬁed-that in' Séptember 2_01_ 1, hi.s‘counseloAr‘“pr}eéver‘lted ‘him with a form
- 'Aexpl;c‘lining that fif he siignéd‘l the form, he \ivquldjibe‘ <':onser'1ting:vto extradition -to"; Sou‘?h
iCarolina. If he chosé not to sigﬁ th‘eff(.)rm‘, ihé;l he ;Vopld hél\?ﬁ tweﬁty daysito ﬁle a writ of -
hal;eas co@us fo context éxtradition. -:Ap'pellant did not sign the form, 'éxplaiﬁifl;g 'ﬁe wahtéd :
to spe_ék with his éﬁdrnéy to. Eletermin:e.v'an}; imp-ac':t upon his aﬁpeal, Whiéh was pendmg 1n -
. .Georgia. Appellaht did nc;t file gﬁy 'paperwc;rvk‘ or fﬁaké any rﬁ_dtions fo contest extrqgiitién;
- Appellant stated unequiv9¢ally that he was Willing td: gQ" to»Soéllfhl ‘éarolina.‘ R. 3'.5, line 6 -
'R. 38, line 9. | & o

When the judge asked the prosecutor.to explain yvhy the case Was not called for ten

years; the prosecutor explained the prosecution “intended to proceed against Steven Louis -

Barnesv first.” R 30, lines 6;12.'«He furth_er‘ stated ,“i‘r_1>all dandOr; thé S»tate tﬁed nfo‘r ygars ,t(.?_ |

try Steven Louis Barnes énd e;/e_ntually it topk éno_ther j’udge beiné assignéd to the.tr case in- ‘v
order for us to get it'trie'd.” R..3VO, line§ 20-24, R 31, linés 12,-‘1:4_.

‘ Acco_rding to Judge Né@m, this was the first case he had V;Iheré ;[en years had

* passed between the arrest and trial. R. 39, lines 6-9. He described it as a uniéue situation

because of the “cross-border issues” of Georgia and South Carolina wanting to pursue cases



against the same individuals, of each defendanf asserting individual constitutional rights, and
of the prosecution wanting -to pursue a capital case. R. 41, line 24 — R. 42, 'line 6.\Judge
Newman refused to presume prejudice “given the facts.” He found the prosecutor “ha[d]
demonstrated “liegitimate reasons for the cielay given the complex nature of the cases, the’
problems involving prosecutions in multiple jurisdictions.” R. 42, line 20 —R. 43, line 2. In |
a later discussion, Judge Newman characterized the case as follo@s: “what I heard from the
solicitor’ is that tl-leywanted to first do the capital trial and that they delayed this case té do
the capital trial and it was their hope énd Aesirg that [Appellant] would testify in that case.”
R. 48, lines 15-19.

Testimony of Richard Cave

At the trial, the prosecution i)resented testimony from Richard Cave, an individual.
charged in Georgia and South Carolina regardi'ng criminal acts. against Sturrup. R. 95, 1inés-
16-25; R 96, lines 1-5. Cave testified that he was friends with Barnes and that on Labo,r'
Day weekend of 2001, he and Antonio Griffin were with Barnes and others at a house in -
- Georgia. R. 73, lme 5—R. 74, line 2; R. 75, lines 7-10. Cave'ob-sefved Bameé arguing and
fighting with Sturrup. R. 74, line 18 — R. 75, line 6; R. 76 line 16 — R. 77, line 9. Later,
Appeliant and his brother arrived at the house in Augusta. R. 79, linesA_ 12-14. Everyone got’
into cars and arrived at a ﬁelci'in South Carolina. R. 82, liﬁgs 1-8; R. 82, line 24 —R 83,
line 1; R. 85, lines 15-18. Cave observed Sturrup exit the trunk of the car in which tﬁé |
Hunsbergers were traveling. R. 86, lines 9-13. The group walked to a wooded area where
Barnes instructed each person to shoot Sturrup. R. 86, lines 17-25; R. 88, line 18 - R. 89,

line 1. Cave testified that after Charlene Thatcher shot Sturrup, he shot Sturrup. R. 89, lines



\

" 3-12. He and Thatcher left the area. He heard four more shots, bu£ did not see the shobter. l'
R. 89, lines 15-20.

_ On cross-examination, Cave agreed that he had testified ‘in 2006 in a trial against
Appellant in Georgia and in 2010 against Barnes regarciing- the events of that eveniﬁg. R.
97, lines 14-16. He admitted that his testimony during the 2006"and 2010 trials was
different from his testimony in 2012 in at least one respect — whether any one conversed

after the shooting. R. 98, line 11 —R. 100, line 19; R. 112, lines 12-23.

Testimony of Antonio Griffin S ' ' | -
Antonio Gﬁfﬁn testified against Appellant as well. He tesﬁﬁed similarly to Cave
rega;rding how the two arrived at Barnes’ hous¢ and what they observed. .R. 125, lines 8-24;;_
R. 126, lines 6-19; R. 128, lines 1-25. Griffin téstiﬁed that Barnes i'nstructe;d ‘him to ﬁgﬁt
Sturrup. Griffin and Stum)lp fought for about twenty ‘secqnds Before Bafnésbroke itup. R.

}

126, line 20 — R. 127, line 4 According to Griffin, Appellant and his brother arrived after

\

the fight. R. 132, lines 8-12. In line with Cav'e’s testimony, Griffin testified that everyone
got in to cars, left Georgia, and went to South Carolina. R. 133, lines 2-6.. Barnes insi[ruéted
everyone to exit the cars at gunpoint. R. 135, lines 9-11. Grifﬁﬁ also obseﬁzed Sturrup exit
the trunk of the car. R. 135, lines 11-24. |

According to Griffin, everyone walked through the woods to an open spacé. Barnes
told everyone they would shoot Sturrup. When Thatcher resisted shooting Sturrup, Barnes
threatened to shoot her if she disobeyed him. Griffin testified that after Thatcher shot

Sturrup, one of the Hunsbergers grabbed the gun from her and shot Sturrup. Someone thrust

the gun at Griffin who “shot at the ground.” Cave got the gun, but Barnes instructed them to



N/

* go to the car. While walking across'the field, Griffin heard another shot. R. 138, line 25 -R.

138, line 13.

At the time of Appellant’s trial, Griffin had pled guilty to assault in Georgia and
recéived an eighteen year sentence for his involvement in the beating of Sturrup, but he had
“potential charges for the events that occurred related to the ﬁmder” in South Carolina. R
143, lines 1-11.

Gr\ifﬁn did not refnember everything he said in his statement to law enforcement on
January 23,2002. R. 143, 1ine719 —R. 144, line 1. H'e:agreed that his testimony had been
different frpm his statement regarding which of the Hunsbérgers he observed do what. R.

144, lines 2-24. Griffin testified against Appellant in 2006 in 'Georgia. His'testhndh}'l was

" different then as well. R. 143, line 25 —R. 146, line 11.

Te;stimbnv of Charlene Thatcher

Charlene Thatcher testified similarly to Cave and Griffin. She was a prostitute from
Massachusetts who mdved to Augusta, Georgia in August of 2001. R. 160, lines 3-10. She
was with Barnes ‘or41 Labor Day weekend of 2001. R. 160, lines 19-25. She observed

Barnes, Griffin, Cave, William Harris, and Sturrup-outside the green house. She and

Sturrup were beaten for allegedly stealing money. R. 161, lines 1-24. She testified that

Appellant and Julio artived after the beatings. R. 162, lines 14-16. Barnes instructed -

Sturrup to get into the trunk of the Hunsbergers’ car. The others got into vehicles and left

the area. R. 163, lines 7-22. When the cars stopped, she éaw_ Sturrupv get out of the trunk.
The group theh walked into the woods. Barnes instructed Sturrup to pick a place to die.. R.

164, line 7 — R. 165, line 9. After the group stopped, they “shot him, each one time.” She

10



. shot Sturrup first in the stomach, then Barnes shot Sturrup in the head. She “freaked out and
got érazy” and did not remember anything else. R. 165, lines 11-19.

On cross-examination, Thatcher testified that it was difficult to remember what she
said ten years ago. R. 172, lines 7-14. After being confronted with her statelﬁer_lt to police,
she admitted that she had engaged in multiple armed robberies‘ with Barnes. R. 1‘72, lir;e 15
—R. 173, line 13. Initially, she.denied that Barnes threateﬁed evefyone present that if they
| did not shéo’t Sturrup, 'then.he would shoot the resister. R. 18:1,iine{s 4-7; R. 181, lines 21-

273; R. 184, lines 10-24. IiIowe'\’/ér, when she was cdnfronted with her testirnoﬁy. ‘fI‘OII'l

,'Bames’ trial, she agreed shé had testified that Barnes threatenea everyone. R. 185, li‘rie,8 -
R. 186, line 17. | | | |
| At the time of Appellant’s trial, Thatcher had pleaded guilty to aggravatéd' assault in
relation to beating Sturrup in Georgia. She understood she faced potential charges for her
conduct in South Carolina. R. i68,’ lines 1-6; R. 179, li_nes 2-6. She had been convicted of
grrned robbery on August 26, 2003 and of prostit;xltion oﬁ January 1, 2002. R.1 70, lines 5-
2l1. “

Renewal of Mqtion

Appellant reriévs'/e:él his otion to dismfss Aat the ciosc of the state’s case. Appellant
argued tha‘; the changes -in the testimony of the witnésses, Which"had been demonstrated
through cross gxamination, provided aﬁ‘ exérnple of the prejudice Appéllant suffered.
~ Appellant poin;[ed to the poor fnemories of Griffin and Thatcher due to the'paséage of time.
Concerning the prejudice faétor, Appellant indicated the delay was “so substantial and was

due entirely to prosecutorial discretion” and therefore, Appellant had no burden to show -

11



specific prejudice. Appellant also reminded the court that prejudice is iny one factor for
consideration. R. 194, line 22 —R. 195, line 25.

3udge Newman again denied the motion. He was persﬁaded that “given the 'number
of trials and different proceedings that were taking place both here and in ;[he state of
Georgia- ingfolving these defendants and others ... it’s something that is inherent after sorting
out that process.” judge Newman remarked that Appellaqt had not “been 'depri_yed his
liberty because he’s. incarcerated under another‘ senteﬁce*i” He found no pfejudice to
Appellant. R. 196, line 9 . R: 197, 1i'ne 13.

Sentencing proceeding

| vDurir',lg the sentencing prdcegdings, Ap;';ellant askéd jucige Newman for a thﬁﬁy-yem
sentence énd to staﬁ his sentence as of the date of His arreét on January 25, 2002. R. 201,
line 3 — R. 202 , line 13; R. 204 , lines 11-1(8. The prosecution asked for the judge to “'hand.
. down a sentence that would ensure that he lis néver released again.” R. 203; line 10 — R.

204, line 1. Judge Newman stated that “[tJhe law of this state for anytﬂing \;vho is senténced

- would be entitled to credit for ﬂle time tﬁat they’ve served. ... I would think that you’d be
entitled to credit for time served.” R. 217, lines 10-16. Although the sentence sheet
indicated Judge Newman ordered Appellant to receive credit for 'time served as calculated
. by the Départmé;rlt of Corrections pursuant to the statute, the_fecord lécked any affirmative
indication that Appellant would receilve credit for the ten yéafs he waited disposition ‘of this
matter.'R. 234
Discussion

. The Sixth Amendment to the United States Constitution provides “In all criminal

prosecutions, the accused shall enjoy the right to a speedy trial.” U.S: Const. amend. VI; see

12



also Klopfer"v'. l\lorth Carolina, 386 U.S. 213 (1967); Wheeler V. State, 247 S.C. 393,"147
'. SB2d 627 (1966). Addrtlonally, our state constitution guarantees that ‘[a]lny person
charged w1th an offense shall enjoy the rrght to a speedy trial.” S. C Const art. I, § 14.
' “The main goals of this right are to prevent undue pretrlal incarceration, minimize the
anxiety stemmmg from public accusation of a crime, and hmlt the possrbrlrty of long delays

/

impairing an accused’s defense 7 State v. Langford 400 S. C 421, , 735 S.E.2d 471, 481

, ‘(2012)(citing'State V. Waites ! 270 S.C. 104, 107 240 S.E.2d 651 653 (1‘978)). If'a court -
concludes a defendant’s nght toa speedy trlal has been Vrolated drsrmssal of the charges ‘is

” the only possrble remedy ”? Barker V. W1ngo 407 U. S 514 522 (1972)

The Unrted States Supreme Court explarned “[t ]he rlght to a. speedy trral 1s B

necessarlly relatrve It 1s cons1stent w1th delays and depends upon the ¢ircumstances.”

-" Beavers V. Haubert 198 U. S 77 87 (1905) Therefore the Court explamed the appropnate'j:: :
‘analysrs for a speedy trial cla1m is “a balancrng test, in- Wl’llcl‘l the conduct of both the‘ '
' prosecutron and defendant are we1ghed ” Barker 407 U S at 529 The. Barker Court
y“1dent1f[1ed] some ol the factors which courts should assess 1n detenmmng whether a
particular defendant has been deprrved of his nght.” Those four factors are the ~length of’ the :
delay, the reason Tor‘the delay,:"’the defendant’s assertion ‘Iof his right, and prejudice' to..the

defendant Id. at 530 see also Doggett V. Un1ted States 505 U S. 647 (1992) Vermont V. |

Brillon, 556 U.S. 81 129 S Ct. 1283 (2009); State V. Foster 260 S. C 511, 197 S E2d 280

(1973); State V. Monroe 262 S.C. 346 204 S E 2d 433 (l974) Wartes 270 S. C at 107 240 '

S.E.2d at 653; State V.~Brazell, 325 S.C: 65, 75, 480 S.E.2d 64, 70 (l997); State V. 'Evans, -

386-S.C. 418, 688 SE2d 583 (Ct. App. 2009). However, “none of the four factors
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~ identified [are] a necessary or sufficient condition to the finding of a deprivation of the right
to a speedy trial.” Barker, 407 U.S. at 533.
In order to trigger a speedy trial analysis, an accused must allege that the interval |

between accusation and trial “has crossed the threshold dividing ordinary from

‘presumptively prejudicial’ delay.” Doggett, 505 U.S. at 652 (quoting Barker, 407 U.S. at
530-531).1‘ The length of the.deléy that will _triéger the inquiry is dependént upon the -
peculiar circuimstances‘of .the case. Barker, 407 U.S. at 530-531. Generally, the delay
folerated for an ordinary street cﬁme is less than for a seﬁous, complex conspiracy charge.
Id. at 531. | |

The Barker Court found a delay between arrest -and trial of Well ovér five years to be
clearly “extraordinary.” Barker, 407 U.S. at 533. Although seven months of that period
was excused by the illness of a witnegs, the delay of “mqre than four years was-too long a
period.’f Id. at 534. In Doggett, the Supreme Court noted that, depending on the nature of

the charges, lower courts have generally found post-accusation delay “presumptively

prejudicial” as it approéches one year. Doggett, 505 US at 652; see alsol State v. Cbooér,
386 S.C. 210, 217, 687 S.E.2d 62, 66 (Ct. Ap};. 2009). The'South- CarolinaSuprerhe Courtv
fdund a two-year and four-month deléy sufficient to trigger further review. Waites, 270 S.C.
at 108, 240 S.E.2d at 653. The Court found é Mentsf-three month delay presumptively
préjudicial where the charges were serious, but the facﬁial proof was not corhpﬁcated.
Langford, 400 S.C. at__, 735 SE.2d at 482. Our Court also found a three year and five

month delay sufficient to trigger the analysis. State v. Brazell, 325 S.C. 65, 480 S.E.2d 64

' “The clock begins running on a defendant’s speedy trial right when he is ‘indicted,
arrested, or otherwise officially accused.”” Langford, 400 S.C. at __, 735 S.E.2d at 482
. (quoting United States v. MacDonald, 456 U.S. 1, 6 (1982)).
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‘ (1997). This Court affirmed a circuit court’s decision that a delay of forty-four months

triggered the speedy trial inquiry. State v. Cooper, 386 S.C. 210, 216-217, 687 S.E.2d 62,

66-67 (Ct. App. 2009)

The Supreme Court afforded different weights to the different reasons for the
presumptively prejudicial delay. On the far end of the spectrum isl a deliberéte delay by the
prosé’cutioﬁ to impede the defendant’s ability to defend himself. A prosecutor acts

improperly if he intentionally delays a trial to gain some tactical advantage over a defendant

or to harass a defendant. Barker, 407 U.S. at 531, n. 32 (citing United States v. Marion, 404

U.S. 307, 325 (197'1); Pollard v. United States, 352 U.S. 354, 361 (1957)). ‘Such a reason

should be weighted heavily against the prosecution. Even neutral reasons weigh against the
state because “the ultimate responsibility for such’ circumstances must rest with the
government rather than with the defendant.” Barker, 407 U.S. at 531.

Although negligence is obviously to be weighed more lightly than a
deliberate intent to harm the accused’s defense, it still falls on the wrong side
of the divide between acceptable and unacceptable reasons for delaying a .
criminal prosecution once it has begun. And such is the nature of the
prejudice presumed that the weight we assign to official negligence
compounds over time as the presumption of evidentiary prejudice grows.
Thus, . our toleration of such negligence varies inversely with its
protractedness . . . and its consequent threat to the fairness of the accused’s
trial. Condomng prolonged and unjustifiable delays in prosecution would
both penalize many defendants for the state’s fault and simply encourage the
government to gamble with the interests of criminal suspects assigned to a
low prosecutorial priority. The Government, indeed, can hardly complain
too loudly, for persistent ‘neglect in concluding a criminal prosecution
indicates an uncommonly feeble interest in bringing an accused to justice;

. the more weight the Government attaches to secumng a conv1ct10n the
harder it will try to get it.

Doggett, 505 U.S. at 657. Obviously, delays contributed to the defendant’s conduct weighs -

against him. Brillon, 556 U.S. at __, 129 S.Ct. at 1290.
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‘The third factor of the speedy trial anaIysis is the defendant’s assertion of his right
| to a speedy trial. According to the Supreme Court, “[wlhether and how a defendant asserts -

his right is closely related to the other factors” because the strength of his efforts will be

affected by the other factors. Barker, 407 U.S. at 531-532.

As an initial matter, a defendant is not required to show prejudice affirmatively to

A

win a speedy trial claim. Moore v. Arizona, 414 U.S. 25, 26 (1973); see also United States

v. Ferreira, 665 F.3d 701, 706-707 (6™ Cir. 2011); U.S. v. Molina-Solorio, 577 F.3d 300,

307-308 (5™ Cir. 2009); United States v. Frith, 181 F.3d 92 (4" Cir. 1999); United States v.
' %, 83 F.3d 1350, 1353-1354 (11" Cir. 19.96).- The Court émted relief'to Doggett while
T nbtin;g that he ‘»‘,di'd indeéd come up éhqrt” in making “any,a;fﬁrrnative showing thgt the deléy
weakenéd his ability to:raise specific defenses, elicit specivﬁc testimony, or pfoduCe spéciﬁc
_itéms of evidence;” As a result, the Court explained “we éenerélly have fo recogni?é that
: excessive delay pre‘éumptively compromises the reliabﬂi»ty of a trial in ways that neither |
party can prove, or fof that matter, identify.” In light of the difficult nature of proving
prejudice, the Court ‘held that ‘-(he importance of presumptive prejudic‘e increases with the
length of delay. -Doggett, 505 U.S."élt 655-656. in thé absence of proof of particularized
prejudice, the state’s negligence and a substantial delay will compel relief unless the
presumption (;f prejudicé is either “extenuated, as by the defendant’s acquiescénce, or}
.‘ persuasively rebutted” By the prosecution. ﬂ at 658. |
As the Uni\ted .States Supreme Court has observed, vunreasonable delay thr¢atens,tq

. J .
produce more than one sort of harm, including “oppressive pretrial incarceration,” “anxiety

and concern of the accused,” and “the possibﬂity that 'the [accused’s] defense will be

impaired” by the loss of memories and exculpatory evidence. Barker 507 U.S. at 532. The

A
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Court observed that loss of membry “is not always reflected in the reéord because what has
been fofgotten can vrarely be shown.” Id. According to the Court, “[t]he time spent in jéil ’
awaitiﬁg trial has a detrimental impact‘ on the individual. It often means loss of a job; it
disrupts fﬁnily life; and it enforces idleness.” Id. Being locked up hinders a defendant’s
ability to‘ gather evidence, contact witnesses, and prepare his defense. Id. at 533. Even a
defendant who is not in jail prior to trialis disadvantaged “by restraints on his liberty and by

living under a cloud of anxiety, suspicion, and often hostility.” Id. .

Length of the delay ,
The ten year delay between Appellant’s arrest and trial was uncommonly long.
Eight years .prior, in 2004, Judge Keesley. called the delay “clearly bordering on .

ks

€XCesSIVe. The trial judge déscribq:l thié as “the first case he had where tén'years had
passed between the arrest and'.trial."?_ In light of the case law, Appellant’s case obviously
triggefs the spee;dy trial "an-alysis aé it is-presumptively prejudicial. Although the case was a
. very serious one, it was not a cor'nplicated‘ case to try. Primarily, the trial involved the
testimony of three eyewitncsses regarding a Sihgle ';:harge.,. The extréordinary length of the

delay weighs heavily against the prosecution.

Reason for the delay -

The-stated reé\sons for the deiay in the prosecutor calling Appellant’s case to trial

| was Solicitor Myers was deciding whether to seel{ the death penalty aéainst-Appellant and
obtaining Appeliant’s coqperation agé£nst Bamnes. Although Sqliqitor Myer‘sl decided very

early on to seek death égainst Barnes, he was not surevwhether he would seek death aéainst

Appellant ﬁntil éfter ‘Barnes’ trial. By failing to try Appellaht .by February 2005 as

instructed by Judge Keesley, the state consented to Appellari_t’s extradition to Georgia.
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Appellant was tried in Georgia shortly thereafter — in 2006. Nev'ertheless, the first attempt
by the prosecutor to extradite Appellan:t to South Cérolina was “in the first part of 2011 .
féliowing Barnes’ conviction in November of 2010.

The delay was a deliberate attempt Ey the prosecution to force Appellant to testify
against Barnes. The prosecutor held a “sword of Damocles” in the form of a threat of a
death sentence over the head of Appellant for ten years in hopes of feceiving Appellant’s
assistance in the prosecution of Barnes. There is simply no reaéon the prosecution had. to
_ wait for Barnes’ trial to conclude before trying Appellant..

Without question, South Carolina had physlicél posseséion of Appellant from
Janue;fy‘\2002 until January 2005 when Judge Keesley granféd Appellant a bond. During'
those three years, the prosecution made no attempt to brosécute Apbellant. 'Appellént’s trial
in Georgia, and the dispbsition of the testifying co_—défeﬁdants’ charges were resolved in
2006. Therefore, any cross-border issues weré ‘resolved b}ll the end of 2006.

There is no aréument that tﬁe state can present excepf that Appellant’s trial was
delayed deliberately by the étate in order for the state to gain an advaﬂtage in the trial of
Steven Barnes. Thé prosecution rightly did not argue a cr'owdsd docket prevented trial of
Appellant, as f[he S}fder of 'Judge Keesley/ offered-the creation of a;special term-of court in
2005.1 Additionally-l, the prosecution n'ghtl}.f did not argue the factuai presen‘@tion of the case
was complicated. as it consisted_primarily of the testimony of three eyewitnesses ’whlo '

cooperated immédifltely with law enforcement.
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Assertion of right to “speedv trial
| Without question, Appellant asserted his right to a speedy trial. He filed multiple
motions in 2004 and 2005 demanding to be tried in a timely manner.- When the présedution
placed his case on the trial docket, Appellant again asserted his right to a speedy trial.
Prejudice |
Appellant had “no burden of pointing to specific prejudice.” In lirght of the
outrageoué length of the delay and the admitted reason for the delay, the presumption of
prejudisﬁe to Appellant is great. Nevertheless, Appellant provided at least one example of
prejudfce - during the capital trial of Steven Barnes, Appellant’s co-defendant, ra‘witness, B
' Rich'ar(él Cave, teétiﬁeci thzif his téstirﬁdny was thé resul.tvof wha;[ he éctuaﬂy remembered and
wh;j[ he read 1n tr;inscripts énd'statements, not the basis of his own memory. Appellant also
deﬁonstratéd through cross-examination that the memories of thg witnesses were impaired
byfthe passagé 6f tirﬁe. Additionally, the %nental and emo_tiorial anéufsh Appellant sﬁffered
from the “sword of bamocles” controlled by the prosepution must receive significant weight
and considerétion. Fof almost a decade; Af)pellant lived in a state of mental and emoti(;nal
turmoil waifing for the state to make a life-or-death decision.
| Although thé record is unclear. at this'time, Appellant’s ability to receive crédit for
time served frém the. _aate of arrest is likely hindefed by the state’s faiiure to prosecute th
earlier. Thé Department of Correction often discounts pre-trial detainment in'another state

or detainment subsequent to a conviction in a different jurisdiction.
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* CONCLUSION
Appellant respectfully requests this Court reverse the decision of the lower court,
hold that his federal a‘nd- state constitutional rights to a speedy trial have been\\violated, and

dismiss the charge of murder against him.

Respectfully submitted,

) : Susan B. Hackett
N R Appellate Defender

ATTORNEY FOR APPELLANT

This 10™ day of September, 2013. ’
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