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OCTOBER 20, 2022 1 

(WHEREUPON, the proceedings began at 9:36 a.m.) 2 

 THE COURT:  Yes, sir.   3 

 MR. BARLOW:  May it please the Court.  Russ Barlow on 4 

behalf of the State of South Carolina.  This is the post-5 

conviction relief matter of Mr. Nathaniel Nesmith versus the 6 

State, Case Number 2016-CP-21-1380 out of Florence County. 7 

 Applicant was indicted at the June 2014 term of the 8 

Florence County Grand Jury for murder, armed robbery, 9 

conspiracy, kidnapping, and possession of a weapon during the 10 

commission of a violent crime, 2014-GS-21-00691.  The charges 11 

arose from an incident occurring on December 3rd, 2013, where 12 

applicant and Donald Dollard entered a store known for 13 

gambling, killed David Jenkins, and robbed another man.  14 

Excuse me.   15 

 William E. Grove, Esquire, represented applicant, and on 16 

October 21st, 2014, the applicant pled guilty to voluntary 17 

manslaughter and armed robbery.  The indictments for 18 

conspiracy, kidnapping, and the weapons charge were dismissed, 19 

and the Honorable Benjamin H. Culbertson sentenced applicant 20 

to imprisonment for concurrent terms of 30 years for each 21 

crime.   22 

 Applicant filed a motion to reconsider the sentence on 23 

October 23rd, 2014.  Prior to the resolution of that motion, 24 

applicant filed a notice of appeal on November 3rd, 2014.  The 25 
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South Carolina Court of Appeals subsequently dismissed the 1 

applicant's appeal with prejudice -- without prejudice, by 2 

order filed November 25th, 2014, due to the pending motion to 3 

reconsider.  The remittitur was issued December 12th, 2014.   4 

 On April 18th, 2016, applicant's motion was heard before 5 

Judge Culbertson, and an order denying applicant's motion was 6 

signed and filed on September 12th, 2019.  Applicant timely 7 

commenced this PCR action on June 9th, 2016, and he asserted 8 

multiple allegations of ineffective assistance of plea 9 

counsel.  10 

 The State made its return filed on February 2nd, 2021, 11 

and on October 21st, 2022, applicant, through counsel, amended 12 

his application, asserting that the applicant was induced to 13 

plead guilty based on the representation that applicant would 14 

be sentenced to 10 years and not the 30.  And the petitioner 15 

averred that he had a meeting with his counsel and with the 16 

solicitor, and he believed that he would get 10 years in 17 

exchange for a guilty plea and not 30.  He also avers that 18 

counsel contacted his mother by telephone and informed her of 19 

the date and time of the plea and that applicant would be 20 

sentenced to 10 years in prison.   21 

 At this time, we would just request that counsel state 22 

the allegations he intends to move forward on.   23 

 THE COURT:  Yes, sir. 24 

 MR. BAILEY:  Thank you, Your Honor.  May it please the 25 
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Court.  Joshua Bailey for the petitioner, Nathaniel Nesmith. 1 

 Your Honor, the only allegation that we’ll be moving 2 

forward on is that my client alleges he was induced to plead 3 

guilty to the charges that he was sentenced for, with the 4 

understanding that he was going to receive a sentence of 10 5 

years rather than the 30 that he had received from Judge 6 

Culbertson.   7 

 THE COURT:  Okay.   8 

 MR. BAILEY:  And that that -- that allegation, Your 9 

Honor, is contained in the amended application that was 10 

provided to the Attorney General's Office.   11 

 THE COURT:  Yeah.  And have you explained to Mr. Nesmith 12 

the consequences of -- of his being successful at a PCR, 13 

filing a PCR?   14 

 MR. BAILEY:  I have, Your Honor. 15 

 THE COURT:  That the original charges of armed robbery, 16 

murder, conspiracy, kidnapping, and possession of a weapon 17 

during a violent crime will be on the table, and that's what 18 

he would be facing, possible life imprisonment for murder?   19 

 MR. BAILEY:  Yes, Your Honor.   20 

 THE COURT:  All right.  And let’s swear Mr. Nesmith in. 21 

 THE CLERK:  Mr. Nesmith, please stand and raise your 22 

right hand as much as you can.  Do you swear to tell the 23 

truth, the whole truth, and nothing but the truth, so help you 24 

God?   25 
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 THE APPLICANT:  Yes, ma'am.   1 

 THE CLERK:  Thank you. 2 

 THE COURT:  All right.  Now, Mr. Nesmith, do you 3 

understand the consequences of -- of a successful PCR?  You 4 

can put your hand down.  Do you understand that if you were 5 

successful, you would be coming back to court facing murder 6 

charges?   7 

 THE APPLICANT:  Yes, sir.   8 

 THE COURT:  And you want to go forward?   9 

 THE APPLICANT:  Yes, sir.   10 

 THE COURT:  All right.  You may call your first witness. 11 

 MR. BAILEY:  We are, Your Honor.   12 

 Mr. Nesmith, do you see the chair by the court reporter, 13 

that chair there? 14 

 THE APPLICANT:  Yes. 15 

 MR. BAILEY:  That’s where you're going.   16 

 Your Honor, while my client is walking up to the stand, 17 

we have an affidavit that we would like to have marked and 18 

entered into evidence as Petitioner's Exhibit 1.  It is an 19 

affidavit.  A copy has been provided to Mr. -- to Mr. Barlow, 20 

and it's my -- 21 

 THE COURT REPORTER:  I can't -- I can't hear you.   22 

 MR. BAILEY:  Judge, we have an affidavit of my client's 23 

mother that we would like to have marked and introduced into 24 

evidence as the Petitioner's Exhibit 1.  A copy has been 25 
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provided to the State.  It's my understanding it will be 1 

without objection. 2 

 MR. BARLOW:  Your Honor, yes.  Due to the age of his 3 

mother and the fact that it is notarized, no objection.   4 

 THE COURT:  All right.  It's admitted without objection.  5 

(WHEREUPON, Applicant’s Exhibit Number 1, affidavit, was 6 

admitted into evidence.) 7 

MR. BAILEY:  Here you are, Judge. 8 

      NATHANIEL NESMITH, being first 9 

duly sworn, testified as follows: 10 

DIRECT EXAMINATION 11 

BY MR. BAILEY: 12 

Q: Mr. Nesmith?   13 

A: Yes, sir.   14 

Q: You are currently incarcerated; correct?   15 

A: Yes, sir.   16 

Q: As the State had recited to the Court, you are serving a 17 

30-year sentence; is that correct?   18 

A: Yes, sir.   19 

Q: What charges did you plead guilty to, Mr. Nesmith?   20 

A: I plead guilty to ten years manslaughter.   21 

Q: I'm sorry.   22 

A: I plead guilty to ten years manslaughter.  At least 23 

that's what I thought I would receive.   24 

Q: I understand, but you pled guilty to voluntary 25 
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manslaughter; is that correct?   1 

A: Yes, sir.   2 

Q: Did you also plead guilty to armed robbery?   3 

A: Yes, sir.   4 

Q: Now, the State correctly identified your prior attorney 5 

as being Mr. Grove; is that correct?   6 

A: Yes, sir.   7 

Q: Do you recall who Mr. Grove was employed by at the time 8 

of his representation of you? 9 

A: Florence County Public Defender. 10 

Q: And he was appointed to you and was the only attorney 11 

that represented you in your case?   12 

A: Yes, sir.   13 

Q: Now, prior to the entry of your guilty plea, Mr. Nesmith, 14 

did you make bond?   15 

A: No, sir.   16 

Q: Where were you housed for all of your pretrial 17 

confinement?   18 

A: In Florence County Detention.   19 

Q: And that's in Effingham; correct?   20 

A: Yes, sir.   21 

Q: Do you recall the number of times that you met with Mr. 22 

Grove prior to entering your guilty plea?   23 

A: Three times.   24 

Q: How many of those meetings with Mr. Grove took place in 25 
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Effingham? 1 

A: One.   2 

Q: Did you have the opportunity to review your case file 3 

with Mr. Grove while you were at Effingham?   4 

A: No, sir.   5 

Q: At that point, did you review any discovery with Mr. 6 

Grove?   7 

A: Yes, sir.   8 

Q: Okay.  And did he provide a physical copy of the 9 

discovery as provided by the State of South Carolina to you? 10 

A: Yes, sir.   11 

Q: Following that meeting, when is the next time that you 12 

spoke to Mr. Grove about your case?   13 

A: I had wrote Mr. Grove and told Mr. Grove.  He already -- 14 

he already had me aware that if I go to trial and I lose, I 15 

have -- I'll -- I'll be taking 30 years.  I'll be getting 30 16 

years.  So I had wrote him and told him I would cop out to ten 17 

years manslaughter.  So I seen him two days after I had spoken 18 

to him. 19 

Q: And where did that meeting take place?   20 

A: In the courtroom.   21 

Q: Okay.  And was that the meeting or was it the one before 22 

where you sat down with Mr. Grove and the solicitor? 23 

A: After the second meeting.   24 

Q: I'm sorry.   25 
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A: It was the second meeting.   1 

Q: Okay.  And where did that meeting take place, Mr. 2 

Nesmith?   3 

A: In the room in the courtroom.  It happened in the 4 

courtroom in the -- in the side room.   5 

Q: Okay.  And who was present?  You?  Mr. Grove? 6 

A: And the solicitor.   7 

Q: And what was the conversation about between the three of 8 

you?   9 

A: About all the evidence that they didn't have against me. 10 

Q: And do you recall what some of that evidence was that 11 

they -- the State did not have against you?   12 

A: Yes, sir.   13 

Q: Can you tell us that?  Tell us what you recall the 14 

evidence being.   15 

A: I was told they had no -- no gun, no shell casing, no 16 

photo ID, no -- it been a while.  You’ve got to forgive me.  17 

It been a while. 18 

Q: Well, but let me ask you this way.  Did -- did the State 19 

have any type of DNA evidence that linked you to the crime or 20 

the crime scene?   21 

A: No, sir.   22 

Q: Were any weapons recovered?   23 

A: No, sir.   24 

Q: Any type of shell casings that were forensically 25 
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examined?   1 

A: No, sir.   2 

Q: You had already testified that there was no photographs 3 

of you at the crime scene?   4 

A: Yes, sir.   5 

Q: Did you confess to any of the crimes?   6 

A: Yes, sir.   7 

Q: Which crimes did you confess to?   8 

A: I -- I confessed to shooting the defendant.   9 

Q: Okay.  And was that made a part of the negotiations 10 

between your attorney and the Solicitor's Office?   11 

A: Yes, sir.   12 

 THE COURT:  Did you say you confessed to shooting the 13 

defendant?   14 

 THE APPLICANT:  The victim of it. 15 

 THE COURT:  You confessed to shooting the victim?   16 

 THE APPLICANT:  Yes, sir.   17 

 THE COURT:  Okay. 18 

BY MR. BAILEY: 19 

Q: And that was made aware during your meeting with your 20 

attorney and the solicitor?   21 

A: Yes, sir.   22 

Q: And that took place on two days prior to your guilty 23 

plea?   24 

A: Yes, sir.   25 
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Q: Now, what was your understanding after that meeting with 1 

you, your attorney, and the solicitor?   2 

A: Say that again?   3 

Q: What was your understanding as to what was going to 4 

happen with your case following your meeting with your 5 

attorney and the solicitor?   6 

A: That I would be copping out to a lesser charge.  I'll be 7 

copping out to ten years manslaughter.   8 

Q: Okay.  So just to make sure the record is clear, Mr.  9 

Nesmith, was it your understanding that you were going to 10 

plead guilty to voluntary manslaughter?   11 

A: Yes, sir.   12 

Q: And the armed robbery charge?   13 

A: Yes, sir.   14 

Q: And you would receive a sentence of ten years?   15 

A: Yes, sir.   16 

Q: Now, your guilty plea did not take place that day; 17 

correct?   18 

A: No, sir.   19 

Q: How many days later were you brought to court?   20 

A: Three.   21 

Q: And when you were brought back to court for your guilty 22 

plea, did anyone inform you that you were not going to get the 23 

ten years that you had originally?   24 

A: No, sir.   25 
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Q: Now, when you went in front of the judge, the judge would 1 

have asked you a series of questions?   2 

A: Yes, sir.   3 

Q: And pursuant to your guilty plea?   4 

A: Yes, sir.   5 

Q: Now, we don't have a copy of that guilty plea transcript.  6 

Okay?  7 

A: Right. 8 

Q: So did the judge ask you if you were entering your plea 9 

freely and voluntarily?   10 

A: Yes, he did.   11 

Q: And what was your response to that?   12 

A: Under the -- under the -- under my lawyer, he told me to 13 

to say, no, that nothing was offered, nothing that was 14 

promised to me.   15 

Q: No, no.  My question is did the judge ask you if you were 16 

entering your plea freely and voluntarily?   17 

A: Yes, he did.   18 

Q: Okay.  And your response to that question?   19 

A: My response to that question?   20 

Q: Do you remember your response to that question?   21 

A: No, I don’t. 22 

Q: That you entered it freely and voluntarily? 23 

A: Yes.   24 

Q: No one forced you into entering your plea?   25 
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A: Yes.   1 

Q: Did the judge ask you if you were under the influence of 2 

any drugs or alcohol or stress or medications at the time of 3 

your plea?   4 

A: Yes, he did.   5 

Q: And how did you respond to that?   6 

A: No.   7 

Q: Did the judge ask you if you were satisfied with the 8 

services of Mr. Grove, as he represented you up until that 9 

point?   10 

A: Yes, sir.   11 

Q: And how did you respond to that question?   12 

A: I said yes.   13 

Q: Okay.  Did the judge ask you if there had been any 14 

promises made to you -- 15 

A: Yes. 16 

Q: -- as it relates to what sentence you would receive in 17 

exchange for your guilty plea?   18 

A: Yes, he did.   19 

Q: And what was your response to that question?   20 

A: Nothing -- nothing was promised.   21 

Q: Okay.  And why did you tell the judge nothing was 22 

promised if it was your understanding you were getting ten 23 

years? 24 

A: Because Mr. Grove told me to say that.   25 
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 THE COURT REPORTER:  They asked me to move the mic back.  1 

Thank you. 2 

BY MR. BAILEY: 3 

Q: I’m sorry.  Mr. Nesmith, will you please restate your 4 

answer to that question?   5 

A: Because Mr. Grove told me to say this, to say no.   6 

Q: Okay.  And when did that conversation with Mr. Grove take 7 

place?   8 

A: The same day as my sentence.   9 

Q: Okay.  So before your guilty plea? 10 

A: Yes.   11 

Q: He reviewed those questions with you that I just asked 12 

you? 13 

A: Yes, he did.   14 

Q: And did he provide instruction on how to answer those 15 

questions?   16 

A: No, he didn't.   17 

Q: Okay.  But your testimony is he told you to say that 18 

nothing had been promised?   19 

A: Yes, he did.   20 

Q: Okay.  Now, we submitted on your behalf an affidavit that 21 

your mother had written some years ago? 22 

A: Right.   23 

Q: Are you familiar with that document?   24 

A: Yes, sir.   25 
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Q: Okay.  Is it your understanding that your mother had 1 

received a call from Mr. Grove?   2 

A: Yes, sir.   3 

Q: And is it also your understanding that Mr. Grove informed 4 

her that you'd be receiving a ten-year sentence?   5 

A: Yes, sir.   6 

Q: Okay. 7 

 MR. BAILEY:  Please answer any questions that the 8 

Attorney General's Office has for you.  Okay? 9 

 THE APPLICANT:  Yes, sir.   10 

CROSS-EXAMINATION 11 

BY MR. BARLOW: 12 

Q: Good morning, Mr. Nesmith.  How are you?   13 

A: Fine.  You?   14 

Q: Doing well.  Thank you.   15 

 THE COURT:  Just a moment now.  Ms. Dixon, can you hear? 16 

 MS. DIXON:  I can hear you.  I -- I can only hear you.   17 

 THE COURT:  Okay.  And so this mic that he's speaking in, 18 

is it connected with WebEx?   19 

 THE CLERK:  Judge, I didn't realize that we were doing 20 

WebEx this month.  Is Ms. Dixon appearing in this hearing?  We 21 

can all log on.   22 

 MR. BARLOW:  Yeah.  I mean, I can log on real quick.   23 

 THE COURT:  Okay.  We're going to log on for you, Ms. 24 

Dixon.   25 
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 MS. DIXON:  Okay.  I'm sorry.   1 

 THE COURT:  Okay.  No problem.  2 

(WHEREUPON, there was a pause in the proceedings, after 3 

which the proceedings resumed as follows.) 4 

 THE COURT:  And while we're waiting, what -- what is the 5 

issue with the original transcript of the proceedings?   6 

 MR. BARLOW:  So, Your Honor, what happened was, is the 7 

motion to reconsider was filed, and our office did not receive 8 

his PCR until 2020.  It was beyond the five-year date that the 9 

court reporters have to keep their trans -- or keep their 10 

files, so it wasn't available.   11 

 THE COURT:  Is that right, Mr. Bailey?   12 

 MR. BAILEY:  Judge, that is my understanding, because I 13 

was copied on emails with the -- either the particular court 14 

reporter or it was the -- 15 

 MR. BARLOW:  She was retired.  I think it was the retired 16 

court reporters, and it's the rule.  I'm not -- I don't know 17 

the number right off hand, but they only have to keep their 18 

records for five years and then they can destroy them.   19 

 MR. BAILEY:  And when she did respond, Your Honor, to the 20 

request for the transcript, she cited the rule attached to the 21 

email.   22 

 MR. BARLOW:  Right.   23 

 MR. BAILEY:  It might be 607. 24 

 MR. BARLOW:  Yeah.   25 
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 THE COURT:  And Mr. Grove is here? 1 

 MR. BARLOW:  Yes, sir.   2 

 THE COURT:  All right.   3 

 MR. BARLOW:  Your Honor, do you want me to stay seated 4 

here?   5 

 THE COURT:  Your colleague, Ms. Dixon, is here, so I 6 

think she -- she's been monitoring the proceedings.   7 

 MR. BARLOW:  Okay.  I will stay here, and I'll ask from 8 

here so that she can see me.  And can she hear me?   9 

 THE COURT:  Can you hear him now, Ms. Dixon?   10 

 MR. BARLOW:  Can you hear me now?   11 

 THE COURT:  Of course, we can't hear you, Ms. Dixon.   12 

 MS. DIXON:  Sorry. I had it muted.   13 

 THE COURT:  Okay. 14 

 MS. DIXON:  Yes, I can hear.   15 

 THE COURT:  Okay.  Very good.  You may proceed.   16 

 MR. BARLOW:  Thank you, Your Honor.   17 

BY MR. BARLOW: 18 

Q: All right.  So, Mr. Nesmith, you're here today alleging 19 

ineffective assistance of your plea counsel; correct?   20 

A: Yes, sir.   21 

Q: And I know that the judge has been thorough with you on 22 

this, but again, you -- you realize that you -- if you're 23 

granted PCR today, you go back on all of your charges that you 24 

were originally indicted on and you're facing life plus, if 25 
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you go to trial? 1 

A: Yes, sir.   2 

Q: And you still wish to proceed?   3 

A: Yes, sir.   4 

Q: Okay.  How many times did you meet with plea counsel? 5 

A: Three times.   6 

Q: Okay.  And in those meetings, did you go over discovery 7 

and your evidence or the evidence the State had against you?   8 

A: Yes, sir.   9 

Q: Okay.  In all three meetings?   10 

A: Yes, sir.   11 

Q: Okay.  You also -- on direct, you testified that he told 12 

you that you would get 30 years if you went to trial; correct? 13 

A: Yes, sir.   14 

Q: But in fact, you would -- you were facing life plus on 15 

all those charges; correct?   16 

A: For my understanding, it was that he told me if I go to 17 

trial, I'll be receiving 30 years.   18 

Q: Okay.  And you also testified on direct that they did not 19 

have DNA; correct?   20 

A: Yes, sir.   21 

Q: Okay.  Where would the DNA have -- have come from?   22 

A: Under the victim’s finger -- fingernails, he had DNA.  It 23 

did not match my DNA.   24 

Q: Okay.  Did the victim make contact with you?   25 
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A: No, he didn't.   1 

Q: Okay.  So the victim wouldn't have had your DNA on him; 2 

correct?   3 

A: Correct.  4 

Q: Okay.  And there was video of this; correct?   5 

A: Yes, sir.   6 

Q: Okay.  That showed you as the person that shot the 7 

victim?   8 

A: Yes, sir.   9 

Q: Okay.  And how was the victim shot?   10 

A: He was shot in the shoulder.   11 

Q: Okay.  Running away?   12 

A: No.  He was standing there pointing a gun at me.   13 

Q: Okay.   14 

A: That's on video too. 15 

Q: And it's your understanding that you were pleading to 16 

just 10 years? 17 

A: Yes, sir.   18 

Q: Okay.  Was that for which charge?   19 

A: For everything.   20 

Q: Okay.  Did the judge inform you that for voluntary 21 

manslaughter, you could receive 2 to 30 years?   22 

A: Yes, he did.   23 

Q: Okay.  So the judge informed you that you could receive a 24 

minimum of 2 years and a maximum of 30, and you still pled? 25 
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A: I pled under the assumption, again under the assumption 1 

that I would be copping out to 10 years.   2 

Q: But it was your testimony that you -- that the judge 3 

informed you that the minimum was 2 and the maximum was 30; 4 

correct? 5 

A: If I go to trial. 6 

Q: That was at -- no, this was at the plea hearing; correct? 7 

A: My understanding is -- it been a while.  So for my 8 

understanding is when I -- when the judge spoke to me, he told 9 

me if I can take it to trial, I'll receive 30.  If I lost 10 

trial, I would be receiving 30 years.  That's my 11 

understanding.   12 

Q: So it was the plea judge who told you that, not your 13 

attorney? 14 

A: Yes.   15 

Q: Okay.  And did the judge inform you that the minimum for 16 

armed robbery was 10 years and the maximum was 30?   17 

A: Yes.   18 

Q: Okay.  So he informed you on the armed robbery charge as 19 

well that the minimum was 10 and the maximum was 30, and you 20 

still pled?   21 

A: Yes.   22 

Q: Okay.  Do you recall if the judge considered your 23 

criminal history in sentencing?   24 

A: I don't remember.   25 
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Q: You don't recall if the judge had a copy of your -- of 1 

your criminal history or was provided one? 2 

A: Yes, he did.   3 

Q: Okay.  And you have a very extensive criminal history; 4 

correct?   5 

A: Yes.   6 

Q: Okay.  To include armed robbery, burglaries, multiple 7 

counts; right? 8 

A: I don't have no burglaries on my record.   9 

Q: None from New York? 10 

A: No.  Not burglary.   11 

Q: Okay.  Tell me what -- what charges have you received in 12 

New York then?   13 

A: Armed robbery, drugs, attempted murder.   14 

Q: Do you -- do you recall the -- the hearing on the motion 15 

to reconsider?   16 

A: Yes, sir.   17 

Q: And do you recall Judge Culbertson indicating that he had 18 

considered your criminal history, your extensive criminal 19 

history, and he found that the 30-year sentence was justified?  20 

Correct?   21 

A: Yes.   22 

Q: Okay.   23 

 MR. BARLOW:  No further questions, Your Honor.  24 

 THE COURT:  Any redirect?  25 
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 MR. BAILEY:  Just briefly, Your Honor.   1 

 THE COURT:  Yes, sir.   2 

REDIRECT EXAMINATION 3 

BY MR. BAILEY: 4 

Q: Mr. Nesmith, if you knew you were going to get anywhere 5 

north of 10 years, would you have pled guilty -- 6 

A: No. 7 

Q: -- to the voluntary manslaughter?   8 

A: No, I wouldn't.   9 

Q: And what is the reason you pled guilty?   10 

A: I was under the assumption again that I came to court to 11 

cop out to 10 years manslaughter.   12 

 MR. BAILEY:  Thank you, Mr. Nesmith.   13 

 MR. BARLOW:  Nothing, Your Honor.   14 

 THE COURT:  All right.  You may step down.   15 

 Any additional witnesses by the applicant?  16 

 MR. BAILEY:  No, Your Honor.   17 

 THE COURT:  By the State?   18 

 MR. BARLOW:  Yes, Your Honor.  We’d call William Grove, 19 

please.   20 

 THE COURT:  All right.  Mr. Grove.   21 

 THE CLERK:  Mr. Grove, if you will, stop and raise your 22 

right hand.  Do you swear or affirm that the testimony you 23 

give will be the truth, the whole truth, and nothing but the 24 

truth, so help you God?   25 
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 THE WITNESS:  I do. 1 

 THE CLERK:  Thank you.   2 

      WILLIAM GROVE, being first duly 3 

sworn, testified as follows: 4 

DIRECT EXAMINATION 5 

BY MR. BARLOW: 6 

Q: Good morning, Mr. Grove.  How are you doing today?   7 

A: I'm well.   8 

Q: Good, good.  Thank you for being here.  How long have you 9 

been practicing law?   10 

A: I passed the Bar and was sworn in in 2009.  11 

Q: And how much of your practice has been in criminal law?  12 

A: I started as a public defender in 2010.  I continued that 13 

work until about a year and a half ago.  I opened up private  14 

-- a private practice where I still practice some criminal 15 

law.  So 12-ish years.   16 

Q: Okay.  And how much of your practice now is criminal law? 17 

A: The majority of it.  I don't keep metrics on things like 18 

that, but 75 percent or more.   19 

Q: And were you appointed or retained in this case?   20 

A: I was appointed.  At the time, I was employed by the 21 

Florence County Public Defender's Office and assigned to Mr. 22 

Nesmith's case.   23 

Q: Do you recall how long before his plea date you were 24 

appointed?   25 
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A: I can tell you if -- if you'll give me a moment.  My best 1 

guess would have been within days of his arrest.  His 2 

application by Judge Timmons was approved on December the 18th 3 

of 2013, and he was initially interviewed by our office in -- 4 

on January the 9th of 2014. 5 

Q: Okay.  And he pled guilty in October of 2014; correct? 6 

A: That's correct.   7 

Q: So you represented him approximately ten months? 8 

A: Give or take, yes, sir.   9 

Q: Okay.  And how many times in the -- in that ten-ish 10 

months did you meet with applicant?   11 

A: I heard him earlier testify to three times in person.  12 

That is probably accurate in terms of substantive sitting down 13 

and discussing his case.  We also had a preliminary hearing.  14 

We had preparation and attendance at a bond hearing.  He and I 15 

exchanged letters 2 or 3 times.  So there -- there were -- if 16 

you count things like that, there were more meetings than 17 

that, but -- but I'll take him at his word that we probably 18 

met substantively three times in the ten months. 19 

Q: Okay.  During those meetings, did you discuss the 20 

elements of his charges and what the State had to prove?   21 

A: Yes.   22 

Q: Okay.  Do you recall this case?   23 

A: I do. 24 

Q: Okay.  Could you briefly characterize the State's 25 
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evidence in this case?   1 

A: The State presumably at trial would have presented 2 

evidence that two men presenting themselves as law enforcement 3 

agents approached what would otherwise be called a 4 

bootlegger’s establishment running an illegal gambling house 5 

and that sort of thing.  Knocked on the door, entered under 6 

the guise of being law enforcement agents, drew weapons, and 7 

attempted an armed robbery.   8 

 Excused at least one of the customers who was inside.  9 

That customer went out, did not truly leave.  Went out to 10 

their truck, got a firearm, came back to the door.  And as Mr. 11 

Nesmith exited the building, that person who would later -- 12 

Mr. Jenkins, I believe was his name, would later be the 13 

victim, was pointing a handgun at Mr. Nesmith, attempted to 14 

fire it, it jammed, and then Mr. Nesmith returned fire, 15 

ultimately killing that individual.   16 

Q: Do you recall if the victim was facing Mr. -- was facing 17 

Mr. Nesmith or was he running away?   18 

A: I don't recall.  He ended up -- he ended up running away.  19 

And as I sit here today, I cannot remember if that was a front 20 

side entrance wound or side entrance wound or rear side 21 

entrance room -- wound, but he was shot by Mr. Nesmith and 22 

then made it several steps around the corner of the building 23 

and was -- fell over and died shortly thereafter. 24 

Q: And did the -- did the applicant or Mr. Nesmith discuss 25 
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his version of the facts with you?   1 

A: Yes.  I mean, we talked about that in our substantive 2 

meetings. 3 

Q: Were those facts different from the State’s?   4 

A: No, not -- not -- not significantly, I suppose.   5 

Q: And did you discuss the punishments associated with the 6 

offenses?   7 

A: Yes.   8 

Q: And did you inform him of his right to a jury trial? 9 

A: Yes.   10 

Q: And did he wish to have a jury trial?  Did he ever 11 

express that?   12 

A: He did.  We had -- at one of our substantive meetings, he 13 

had raised the possibility of a stand your ground defense, as 14 

the deceased in his case had originally presented a handgun at 15 

him, and he -- we had -- he had entertained the possibility of 16 

engaging in some form of a self-defense or stand your ground 17 

case.   18 

 And he and I had a discussion about the requirements of 19 

stand your ground and how bringing the harm upon yourself is 20 

an absolute exclusion to your ability to raise that as an 21 

affirmative defense.  And so we sort of abandoned that as a 22 

strategy, and it wasn't long after that that we started 23 

discussing the possibility of a plea.   24 

Q: Okay.  And did -- did Mr. Nesmith ever indicate to you 25 
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that he didn't understand what was going on?   1 

A: No, sir.   2 

Q: Okay.  So in your opinion, do you -- do you believe that 3 

Mr. Nesmith understood what he was pleading to?   4 

A: Yes, sir.   5 

Q: And you informed Mr. Nesmith of the consequences of his 6 

plea?   7 

A: Yes, sir.   8 

Q: Prior to his plea, did you -- did you feel that you were 9 

adequately prepared to -- to proceed to trial if you -- if he 10 

had wanted to?   11 

A: Sure.   12 

Q: Okay.  In this meeting that Mr. Nesmith said you and he 13 

and the solicitor had, do you recall telling him that he would 14 

get 10 years for pleading?   15 

A: No, sir.  The -- the negotiations, as I remember them, 16 

were that there would be no recommendation by the State.  It 17 

may be irrelevant, but I remember -- I think I remember 18 

Investigator McFadden also being present at that meeting, but 19 

he wouldn't have contributed substantively to it.  But we 20 

discussed no recommendation, and he and I discussed the 21 

possibility of and the request for the minimum sentence, which 22 

would have been 10 years, absolutely.  That was part of our 23 

conversation, but we were never offered a guarantee for 10 24 

years, and I never assured him of a particular outcome.   25 
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Q: Do you recall calling Mr. Nesmith's mother and telling 1 

her that he was pleading to 10 years?   2 

A: No.  I recall calling her.  That -- that would have -- I 3 

think I called her prior to the bond hearing.  I have a note 4 

about that, and it would have been absolutely ordinary for me 5 

to contact family leading up to the resolution of a case.  I 6 

don't have a specific recollection of that phone call, but I 7 

imagine, like many phone calls I've had of that kind, it would 8 

have been a discussion of the possibilities, the possibilities 9 

being 10 to 30 and what we would be requesting.  But I would 10 

have never told her that a particular outcome was going to 11 

occur, because I wouldn't have known what a particular outcome 12 

would have been.   13 

Q: Do you stand by the counsel you provided?   14 

A: I do.   15 

Q: And do you feel it was best in Mr. Nesmith's best 16 

interest to have pled?   17 

A: Sure, I do.  I wish things would have turned out 18 

differently.  I wish he would have received a more favorable 19 

sentence, but I still support his decision to enter his plea. 20 

Q: And that sentence was -- was up to the judge though?  It 21 

was at his discretion; correct?   22 

A: That's correct.  It was not negotiated.  It was not 23 

recommended.  It was -- even if it had been recommended, it 24 

still would have been within the discretion of the judge.   25 
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 MR. BARLOW:  Thank you, Mr. Grove.  No further questions.  1 

Please answer any questions Mr. Bailey has.   2 

 MR. BAILEY:  Thank you, Your Honor.  May it please the 3 

Court.   4 

 THE COURT:  Yes, sir.   5 

 MR. BAILEY:  Judge, do I need to sit in front of the 6 

computer for Ms. Dixon to benefit? 7 

 THE COURT:  I think -- 8 

 MR. BAILEY:  My cross is very brief. 9 

 TH COURT:  Okay.  I think so.   10 

CROSS-EXAMINATION 11 

BY MR. BAILEY: 12 

Q: Mr. Grove, after your meeting with Mr. Nesmith at the 13 

courthouse that involved the solicitor, do you recall 14 

receiving a letter from Mr. Nesmith stating that he would 15 

accept 10 years in exchange for his guilty plea? 16 

A: I don't recall that, and I can look through the file.  I 17 

have the scanned version of this file.  It wouldn't surprise 18 

me if there were a letter to that effect.  It's common to 19 

receive proposed resolutions from clients.   20 

Q: Did you ever correspond to him in writing that 10 years 21 

was not on the table?  It was an open plea offer? 22 

A: I don't know that I ever established that in writing.  23 

The meeting when we were given that offer was on the doorstep 24 

of the actual resolution of the case.  If -- I think I heard 25 
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him testify three days.  I don't remember specifically how 1 

many days, but that sounds right.  It would have been within 2 

days of the resolution, and I don't know that there would have 3 

ever been an opportunity for me to write a letter discussing 4 

that conversation.  5 

Q: Were y'all up on the trial roster before this was pled 6 

out?   7 

A: I don't remember specifically.  That would have been very 8 

quick.  The case would have only been 10 or 11 months old at 9 

the time.  As I remember it, I believe there had been 10 

discussions of an upcoming trial term, and these negotiations 11 

avoided the need for that.  We may have been on a trial 12 

roster.  I don't remember specifically. 13 

Q: But you would agree that ten months into a case in 14 

Florence County is very early for a case to be tried?   15 

A: Fastest I've ever heard.   16 

Q: Now, after Mr. Nesmith writes you to say he's going to -- 17 

he would accept 10 years in prison, why was he brought back to 18 

court for a plea if nothing had been solidified with you and 19 

the solicitor at that time?   20 

A: Can you repeat the question?   21 

Q: Yeah.  After Mr. Nesmith writes you a letter that says 22 

he'll agree to a 10-year sentence, if nothing had been 23 

solidified with the Solicitor's Office, why was he brought 24 

back to court following the meeting with you and the 25 
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solicitor?   1 

A: I don't -- I don't -- I don't know that things happened 2 

in that order.  My -- my recollection, assuming there to be a 3 

letter that he sent me and I can't say for certain whether 4 

there was or wasn't, but it wouldn't surprise me that he was 5 

entertaining a plea, that would have been the impetus for a 6 

meeting with the solicitor where we discussed possible 7 

resolutions, agreed to resolutions, and then entered a plea. 8 

Q: But would you agree that the plea did not take place on 9 

the day that you and the solicitor and Mr. Nesmith met?   10 

A: That's correct.   11 

Q: So he would have had to have been brought back to court 12 

at least one additional time after that meeting?   13 

A: Oh, yes.  Absolutely.  It was -- there were several days, 14 

at least two or three, in between the meeting and the 15 

resolution.  16 

Q: Why would he be -- why would he have been transported 17 

back to the courthouse if there were no negotiations 18 

solidified in reference to a plea or sentencing?   19 

A: I think that there were.  I don't remember if they were 20 

agreed to in the moment of the meeting or afterwards, but the 21 

agreement was a plea to voluntary manslaughter and armed 22 

robbery with no recommendation.  There wasn't an agreement for 23 

a 10-year sentence or any specific recommendation or 24 

negotiation.  The negotiations as presented were a straight-up 25 
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plea to voluntary and armed robbery, where the minimum would 1 

be 10 and the maximum would be 30.   2 

Q: But you don't recall any correspondence or conversations 3 

you had with Mr. Nesmith after the meeting with the solicitor, 4 

but before the entry of his guilty plea.   5 

A: If you'll give me a moment, I do have a number of letters 6 

from him that I'll be happy to look through, but I do not 7 

recall that specifically right this minute.   8 

(WHEREUPON, there was a pause in the proceedings, after 9 

which the proceedings resumed as follows.) 10 

A: I am on, I think, the seventh letter I received from him.  11 

I have a letter from him where he discusses a willingness to 12 

enter a plea, and I'm quoting here.  “I will take 5 to 7 years 13 

right now on this case, but I need to talk to you first.”   14 

 It doesn't reference a meeting, so I think that that 15 

would have been well before our meeting with the solicitor.  16 

That may have been the impetus for a meeting with the 17 

solicitor to discuss proposed resolutions.   18 

 I think that's the eighth letter that I have skimmed in 19 

these brief moments.  I don't see any discussion about 20 

accepting a 10-year recommendation or anything of that nature. 21 

Q: And likewise, nothing about him confirming that he would 22 

plead guilty to a range up to 30 years? 23 

A: That's -- that's correct.  Of course. 24 

 MR. BAILEY:  Court’s indulgence one moment.   25 
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 THE COURT:  Yes, sir.   1 

 MR. BAILEY:  Judge, we have no further questions for Mr. 2 

Grove.   3 

 THE COURT:  Any redirect?   4 

 MR. BARLOW:  Nothing else, Your Honor. 5 

 THE COURT:  All right.  Thank you, sir.   6 

 THE WITNESS:  Thank you, Your Hoor.   7 

 THE COURT:  The letters that were referenced, would you 8 

all like to make them a part of the record or no?   9 

 MR. BAILEY:  Not from the petitioner, Your Honor. 10 

 MR. BARLOW:  No, sir.   11 

 THE COURT:  All right.  Have you got any further 12 

witnesses by the State? 13 

 MR. BARLOW:  Your Honor, no further witnesses and no 14 

closing.  I think it's an issue here of credibility and -- and 15 

the testimony.   16 

 THE COURT:  All right.  Yes, sir, Mr. Bailey?   17 

 MR. BAILEY:  Your Honor, we would just rest on the 18 

testimony from today's hearing. 19 

 THE COURT:  Any further comment or argument? 20 

 MR. BARLOW:  None from the State, Your Honor.  21 

 MR. BAILEY:  Nothing from the petitioner. 22 

 THE COURT:  And I'll take the matter under advisement and 23 

issue a written order.   24 

 MR. BARLOW:  Thank you, Your Honor.   25 
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 MR. BAILEY:  Thank you. 1 

 THE COURT:  All right.  Thank you, all. 2 

 (WHEREUPON, the proceedings ended at 10:17 a.m.) 3 

 4 
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