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APPELLANT’S REPLY TO RESPONDENT)S INITIAL BRIEF


INTRODUCTION


Pursuant to SCACR Rule 208, Appe11ant hereby prepares and submits her reply brief in


response to Respondent’s Initial Brief. Respondent, Deutsche Bank National Trust Company as


Tl●uStee for NovaStar Mortgage Funding Trust, Series 2006-5 NovaStar Home Equity Loan


Asset-backed Cert誼cates, Series 2006-5 brought this forecIosure action against Terry Lennette


Grantthree (3) times December l, 20091 (See R.p2 1&2), Apri1 12, 20103 (See R.p. 9 & 10) and


June 29, 20164 (See R.p. 86 & 87), Which was also amended dated November 9, 2017.


Respondent’s initial briefa=eges that on September 18, 2006, Appellant made, eXeCuted


and delivered a note5 promlSlng tO Pay NovaStar Mortgage, Inc., the sum of$680,000 with an


Interest rate of7.75 pel・ a11num Which js in quotes, entitled (“the Note’’)・ Respondent statement of


CaSe facts failed to include, ln this briefand Respondent’s designation ofmatter, there exist a


Mortgage Satisfaction dated Apri1 2l , 20046,7 for a Mortgage in the amount of$398,000 from


GreenPoint Mortgage Funding, Inc., in which Respondent claims is a su切ect of“the Note’’


Appellant is being sued for.


Respondent,s statement offact fails to include that there exists written evidence that


cIoslng On the su切ect mortgage could not have taken place on September 18, 2006. Appe=ant


1see Appellant’s Record ofAppeal R.p. 1 & 2 Complaint and Summons dated December l’2009 C/A


No∴2009CPO70561 2
2 R.p. ref訂s to Records on Appeal and where documents can be found. (Appellant’s Designation ofMatter)


3 see Appe11ant,s Record on Appeal R.p. 9 & 10 Complaint and Summons dated April 12, 2010 C/A


No‥2010CPO701 690
4 see Appellant,s Record on Appeal R.p.86 & 87 Complaint and Summons dated June 29’2016 C/A No‥


2016CPO7001466
5 see Appellant,s Record on Appeal R.p. 239-240 note, riders 9/18/2006


6 see Appellant・s Record on Appeal R.p 236 & 237 GreenPoint Mortgage and Release/Satisfaction 2004


7 see Appe11ant’s Record on Appeal R.p.249 unslgned HUD I Settlement Statement
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Submitted the written evidence to support her defeuse. This evidence is an email dated


September 19, 2006. The September 19, 2006 emails8 clearly shows that the Respondent was not


in possession ofthe appropriate signed documents to have a cIosing on September 18, 2006. The


CIosing attomey o縦ce rep and the Mortgage company were still trying to ascertain which


PrOPerty WaS tO be pledged as security 3.95 acres or.46 acres.


Respondent’s designation ofmatter excluded待the Note,, and負the Mortgage,, that they


Claim to be in possession ofthe (September 18, 2006 Mortgage9 and Note). It wasjしISt


mentioned.負Court note that the forecIosure rule as amended now specifica=y reqし11reS a Plaintiff


to attach to the complaint “the original note and mortgage deed and proofofownel・Ship thereof;


including all original endorsements and assignments of the note and lnOrtgage deed.”


VR.C"P80.1(b)(1) Cum. Supp.2010 see 2009 No.132 (A吋Sess.) §l


Respondent’s initial briefand designation ofmatter does not include the cIoslng


documents that were supposed to be signed by Appellant on September 18, 2006. This would


haVe included the HUD I Settlement Statement10 which indicated that Respondent distributed


$387,910.25 to GreenPoint Mortgage Funding, Inc. on Appellant’s behalf and CIosing


Certification that must be signed by the borrower, 1ender and cIosing attomey. There is no


assignment Ofmortgage。 for the $387,910.25 a=eged Mortgage payoffto GreenPoint.


Respondent’s initial brief statement of case and facts states thereafter, the Mortgage was


assigned to Respondent by asslgnment reCOrded on December 10, 2009. Respondent statement of


8 see Appellant’Record on Appeal R.p. 247 Sept. 19, 2006 emails


9 see Appellant・s Record on appeal R.p. 238 NovaStar Mortgage, lnc 9/18/2006.46 acres


10 see Appellant,s Record on Appeal R.p. 249 unslgned HUD -1 Settement cIosing statement violates HUD


4155.2・6’4155・2.6a・l.c Cert誼cation must be signed by borrower, lender and cIosing agent


ll s.c. section 29-3-10 (Stating that when a holder ofa record ofa mortgage has received “餌I payment or


Satisfrotion,, or legal tel-der llaS been made to him “ofhis debts, damages, COStS and charges secured by mo巾gage of


l・eal estate’” it must enter satisfaction ofthe mortgage within three month after the mortgagor requests entry of


Satisfaction)
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CaSe and facts excluded the fact that the asslgnment WaS Created on December 2, 200912, One day


after Respondent filed a forecIosure lawsuit agalnSt Appellant on December l, 2009, Without


員the Note and Allonge",負the Mortgage,, or負the Assignment"13.


Respondent’s statement of case and facts conceded that the first forecIosure action was


filed on December l, 2009 (2009-CP-07-05612). However, Respondent statement offacts


excluded that the action was filed without負the Mortgage” or待the Note14 attached15 to the


Complaint or filed at the same time. Respondent’s statement offacts conceded that this action


WaS VOluntarily dismissed on February 12’201016. However, it excluded as to why it was


VOluntarily dismissed.


Respondent’s statement ofcase and facts conceded that the second forecIosure action was


filed on Apri=2, 201 017. Respondent-s statement excluded that it was filed without (“the


Mortgage”), “the Note and A11onge’’or “the Assignment” attached to the Complaint.


Respondent statement ofcase and facts states,負Appellant appeared in the 2010


forecIosure pro se and no countel・Claims were assertcd,,・ Appe=ant is not quite clear on what the


Respondent is trying to allege. Appellant,s defenses to Respondent’s forecIosure attempts was


her coしmterClaim. Appellant’Grant countered Respondent,s claims via defenses and by


I2 see Appellant’s Record on Appeal R.p. 244 Assignment dated December 2, 2009: Hahn v. Smith, 157 S.C. 157,


167, 154S.E l12, l15 (1930); SeealsoBa11oしIV. Young,42 S.C. 1710, 176,20S.E. 84, 85 (1984)Transfel.Ofanote


Cal.ries with it a mol・tgage glVen tO SeCure Payment Ofsuch note.,, the Assignment ofthe mo鳴age alone does 11Ot


Car【γ With it an asslgnment Ofthe note.,,


13 see carpenter v. Longan(1872) 83 U.S. 27l: The Supreme Court found the note and mortgage to be inseparable,


holding that under CoIorado law・ the assigrment ofthe note carries the mortgage with it. while an asslgnment Of the


latter alone is a nu11ity.
一4 see cFR 7 §764.402 loan cIosing slgnatureS are required ofthe borrower, lender and cIosing attorlley Or agellt;


Note should be slgned by the bon.ower alld lender
15 see v.R.C.P80.1(b)(l) CしIm. SしIPP.2010 see 2009 No.132 (A叫Sess.) §1


i6 see Appe=ant,s Record on Appeal R.P. 6 Notice ofDismissa1 2/12/2010


17 see Appellant,s Record on Appeal R"P. 10 4′12/2010 complaint and summons
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PrOViding evidence to support her defenses and asking the coul.t tO dismiss the forecosure action.


Respondent’s statement ofcase and facts states, does not address or discIose that on June


25, 2012 an AllongeI8’19 referenclng白the Note” was created for the Respondent. This serves as


evidence that l) Respondent did not attach20 0r刑e “the Note and “the Mortgage” when the


SeCOnd forecIosure action was乱ed on Apri1 12, 2010. See SC Civil Action Number


2010-CP-07-1690; 2) Respondent was not in possession of“the Note”; 3) the Allonge was not


a珊xed to“the Note”. 4) the a11onge was created two and one-half(2 ” years after first action


WaS filed, tWO (2) years after second action was filed, and seven (7) years after this action was


filed. Therefore, Respondent was not and is not real party ofγin interest and is not entitled to


forecIose on Appe11ant’s house.


Respondent’s statement ofcase and facts states,負Respondent sought to reform the


Mortgage” and cited Respondent,s second amended complaint date June 12, 201321; however,


Respondent does not address or discIose why they were seeking this refomation ofthe


Mortgage. Iftlle Mortgage needed to be reformed, Wllat kind ofMongage was in the possession


Ofthe Respondent to forecIose on? Therefore, Respondent was not and is not real party of/in


interest and not entitled to forecIose ofAppe=ant,s house.


Respondent,s statement ofcase and facts states, “On February 7, 2014, Judge Dukes


entered an order22 establishing l) Grant, entered into the subect Note and Mortgage”; 2) that


“Deutsche Bank was the present lienholder at the time the ordered was entered,,; and 3) that


18 see Appellant・s Recol.d on Appeal R.p. 242 A11onge dated 6/25/2012


i9 The Uniforln CommerCial Code (UCC) accepts the use ofsuch endorsements, eXPlaining that “a [a[er affixed to


the instrument is a part ofthe instrument.’’9A VS.A §3-204(a)


20 see vR.C.P80.1(b)(I) Cum. Supp.2010 see 2009 No.132 (A坤Sess.) §l Requires plaint冊o attach Ol・igi11al Note


and Mortgage to the Complaint at the time offiling forecIosure action in court.
21 see Appellant,s Record on Appeal R.p. 30 & 31 Order to Amend complaint 6/12/2013


22 see Appe11ant,s Record on Appeal R.p.61 Order granting partial motion 2/7/2014
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Deutsche Bank was entitled to judgment as to its causes ofaction for reformation ofthe


mortgage based upon mutual mistake”; Appellant does not agree to with this statement, there


WaS neVer any “MUTUAL MISTAKE”, because the cIosmg neVer tOOk place on September 18,


2006 as Respondent asserted, eVidence by September 19, 2006 emails.


Respondent’s statement of case and facts states, “Deutsche Bank was granted jし1dgment


as to the remalnmg CauSe Ofaction for forecIosure in an order23 entered on May 28, 2014. This


implies that portions ofthe forecIosurejudgment were not granted. However, Respondent does


not discIose that infomation in this brief Respondent’s statement does not address or respond to


Appe11ant’s initial briefas to why foreclosure sale ofAppe=ant’s property was not executed,


even though the May 28, 2014 ForecIosure Judgment was granted?


Respondent’s statement ofcase and facts conceded that the May 28, 2014 forecIosure


judgment that was granted in Respondent’s favor was vacated and forecIosure judgment was


dismissed on January 14, 2016. (Vicating ForecIosurejudgment and dismissing Action);


however’Respondent’s are stating that the February 7, 2014, Order remains as fu11 force and


effect claimmg that it was not affected by the vacating ofthe May 28, 2014 ForecIosure Order.


On the contrary, the Order ofJanuary 14, 2016 that vacated and dismissed the forecIosure


judgment that was granted on May 28, 2014, (See R.p.73 ) by Judge Marvin H. Dukes, IⅡ was


``dismissed and vacated along with all supplementjudgments,, in this case on January 14, 201624


(See R.p. 85) by and through the Order ofJudge Marvin H. Dukes, IⅡ, CaSe, Which included


23 see Appellant’s Recol.d on Appeal R.p.73 Ol・der granti11g fol・eClosure judgment 5/28/2014


24 see R.p. 85 Order by Judge Marvin H. Dukes, III dated January 14, 2016 VAcating and dismisslng C/A


No∴ 2010CPO701690 forecIosurejudgment granted on May 28, 2014 and any supplemental jし1dgments.


SeeR.p.73
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Judgment Order dated February 7, 2014 (See R.p 61). Special Referee’s Order ofJune 28,


202325 totally ignored that January 14, 2016 Order that Reversed, VaCated and dismissed all


judgments in this case.


Respondent’s statement of case and facts conceded that Respondent filed a third


forecIosure action on June 29’2016. It stated that in was administratively ref誼ed to Judge


Marvin H Dukes’II丁as Master-In-Equity for Beaufort County, On March 15, 2017; However,


Judge Marvin H. Dukes, III has been presiding over these cases since well before March 2017.


Earlier in this statement it was referred to Judge Dukes June 15, 2010 and Jし1dge Dukes ruled in


Respondent’s favor February 7, 2014 and May 28, 2014; the vacated and dismissed the


ForecIosurejudgment January 14, 2016.


Respondent’s statement ofcase and fact denotes that a hearing was held on May 13, 2018


and the order26 was issued on May 22’2018 relieving Willam SIoan as Appellant・s counsel;


However, Respondent excluded that the Order instructed Respondent and the Clerk ofthe Court


that all correspondence should be mailed to Appe=ant, Grant,s P O Box 21936, Hilton Head


Island, SC 29926. The reason this is pertinent is because Respondent and Clerk ofCourt


mailed correspondence to Appellant,s physical address where there is no mail receptacle. This


act caused Appe=ant not to be awal-e Ofseveral pertinent hearings as it related to the forecIosure.


See OrderMay 22, 2018.


Respondent’s statement ofcase and facts denotes that Appellant file bankruptcy and the


in tumed, Respondent filed Motion to Stay due to bankruptcy which was granted on September


20, 201 8; however’Respondent’s excluded that a Corrective Assignment ofMortgage27 was


25 see Appellant・s Record on Appeal R.p.220 & 221 Orde「 Judgment and forecIosure sale


26 see Appellant,s Record on Appeal R.p 135 Order to have correspondence sent to Appellant’s P O Box


27 see Appellant,s Record on Appeal R.p 245 Corrective Assignment ofMo鳴age
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Created November 9, 2018 and filed with Beaufort County Recorder ofdeeds on Novembel・ 16,


20 1 8 while Appellant was under bankruptcy protection. Therefore, Respondent was not and is


the real party o飢n interest when the Respondent filed forecIosure action in 2009, 2010 and this


One 2016. Respondent was not entitled to enforce or execute forecIosure action in court.


Respondent’s statement ofcase and facts denotes that the case was restored by Order


dated May 21, 202028 and over one (l) year later Respondent’s filed another Motion For


Summary Judgment on July 15, 202l after皿ng an a舘davit in support ofearlier filed Motion


for Summary Judgment on Apri1 2, 2021. Here we have multiple Motions on record and not


heard by the couri’Which includes Appe=ant,s Motions and opposition to Respondent’s MotiollS.


Respondent’s statement ofcase and facts denotes that a hearlng WaS held on August 3,


202 l. However’Respondent excluded the August 3, 2021 transcript29from their designation of


Matter. Why? The AugしISt 3, 2021 hearing is the forecIosure hearing that everyone failed to serve


the Appe=ant, by sending it to Appellant’s physICa=ocation. The Respondent sent it to another


address in violation ofJudge Dukes May 22, 2018 0rder to send A= correspondence to


Appellant’s P O Box. The Clerk ofthe Co血also sent a hearing notice to the Physical address in


Violation ofJudge Duke’s May 22’2018 order. This ensured that Appellant was not at this


教learlng that ruled in favor ofRespondent’s ForecIosure action’and denied Appellant her rigllt tO


defend herself二


Respondent’s statemcnt ofcase and facts excluded that the August 3, 2021 hearing


transcript shows that Judge Marvin H Dukes, III did not look at, See, Or eXamine that負the Note,・


28 see Appellant・s Record on Appeal R.p" 151 & 154 Case Restored after bankruptcy


20 see Appe11ant・s Recol・d on Appeal R・P. 1 69 Record ofHea宣・lng PrePal.ed by Respondent・s Counsel compal.e it to


R.p. 261 & 262 actual transcript ofAugust 3, 2021 hearlng tranSCl.iptpg 2 & 6
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Or “the Mortgage,, at this hearing, by his own admission,負I will take your word for it30”. After


not examining the key pleCeS Ofevidence’Judge Dukes granted the forecIosure action on August


6’202 l. Court reporter’s transcript cover sheet reflects no exhibits were entered into the record.


On appeal from an order granting summary judgment, the appellate court wi11 review all


ambigし1ities, COnClusions, and inferences arlSmg m and from the evidence in a light most


favorable to the non-mOVmgParty below. Willis v・ Wu, 362 S.C. 146, 150-5l, 607 S.E.2d 63, 65


(2004); See also Schmidt v. Coutney, 357 S.C. 310, 317, 592 S.E.2d 326, 330 (Ct. App. 2003)


(Stating all ambiguities, COnClusions, and inferences arising from the evidence must be construed


StrOngly against the moving party)


APPELLANT,S REPLY TO RESPONDENT’S ARGUMENTS


REPLY TO FIRST ARGUMENT


Respondent’s first argument states that Appellant Res Judicata action was not pled


PrOPerly and not preserved for Appe11ate review. On the contrary, Appellant pled her Res


Judicata defense in her pleading to the Special Referee directly. The Special Referee was notjust


reviewing this case, his duty was to hear all Appellant,s defenses, eSPeCially the one set fo血


before his court via her Motions For Summary Judgment. Appellant Motion for Summary


Judgment3宜1ed in the co血before Special Referee Sapp, Clearly plead Doctrine ofRes Judicata


as a defense and requested that the Respondent,s case agamSt her be dismissed. Therefore, the


issue has been properly pleaded and is preserved for appellate review.


Respondent’s statement of case and fact as well as designation excluded Special


3。 see Appellant,s Record on Appeal R.p. 261 & 262 actしIal transcrlPt OfAugust 3, 2021 pg 2 & 6


31 see Appellant’s Record on Appeal R.p. 199 Appellant’s Motion for Summary Judgment 10/2 1/22, 200 Memo in


Support MSJ, 2 1 5 Supplement to Memo in Support ofAppellant・s MSJ 3/3/2023
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Referee’s Ordel弓er Appellant to submit her proposed order via email32. The May 4, 2023


transcript will support Appellant’s Res Judicata33 plea when the Special Referee stated he would


examine everything, Which will include her Motions for Summary which plead Res Judicata.


Under these circumstances, Respondent’s actions are balTed by doctrine ofres judicata.


Appellant’s defense clearly meets all three required elements l) the identity ifthe parties are the


Same; 2) the su切ect matter are the same; and there was a句udication ofthe issue in prior


forecIosure action. Therefore’the issue has been properly pleaded and is preserved for appellate


Enlight ofthe fact, that Appe=ant pleaded resjudicata in her Motions fol・ Summary


Judgment and her proposed Order to Special Referee that presided over the forecIosure heal・1ng.


The Special Referee should have considered Appellant defenses and rしIled on that basis∴・When a


Party has mistakenly designated a defense as a coしmterClaim or a counterclaim aS a defense, the


COし巾Shall treat the pleading as ifthel.e had been a proper designation.,’Ru/e 8 - Ge,7eral凡‘les qf●


Pleading, S.C・ R・ Civ・ P. 8. Here, We don’t have a mistake; however、 the court sha= treat the


PIcading as ifthcrc had bccn a propcr designatio-1 Of`that issuc.


Respondent’s argument is ve重・y COntradicting as to whether the Special Referee ruled on


Appc11ant’s dcfensc ofrcsjudicata34, O-1 PagC l ] sccond pal.agl・aPh hc statcs, “it was ncvcl・ rulcd


upon by the Special Referee,, and ol- Page 12 first sentence it states, “The Special Refel.ee


32 see Appellant,s Record on Appeal R.p. 267 Proposed Order to Special Refdee 6/5/2023


33 see Riedm叩Corp v. Greenville Steel Structures, 【nc., 308 S.C・ 467, 469, 419 S.E・2d217, 218 (1992) (Stating res


judicata requlreS three elementS:’’(1) identity ofthe parties; (2) identity ofthe su切ect matter; and (3) adjudication of


the issue in the former suit’’).


34 see Hiltoll Head Ctr. ofSouth Carolina, Inc. v. Oub. Ser. Comln OfSouth Carolina, 294 S.C. 9,1 1 362 S.E. 2d


176, 177(1987)
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addressed res judicata…’’" Res Judicata35 prevents a litigant from ralSmg any lSSueS Which wel.e


adjudicated in the fomer suit and any lSSueS Which were raised in the former sし1it36.


The Respondent's al・gument COnCeded that員the Special Referee noted the law that stated


Resjudicata bars subsequent actions by the same parties when the claims arise out ofthe same


transaction or occ皿enCe that was the su切ect ofa prlOr aCtion between those parties. Under the


doctrine ofres judicata, “a litigant is barred from ralSlng any lSSueS Which were a句udicated in


the fomer sし証and any lSSueS Which might have been raised in the formel・ Suit.” PlしIm Creek


Dec. Co v. City ofConway, 334 S"C. 30, 34, 512 S.E.2d lO6, 109 (1999). With this in mindthe


Special Refel・ee has a= the previous cases that were filed agamSt Appe11ant and the ones that


Wel.e adjudicated pl●1Or tO this last case fiIed which mimics the fol.mer CaSe. Thel・efol・C, the


Special Referee en.ed by failing to rしIle in Appellant’s favol・・ Appe11ant’s appeal should be


granted and the Special Referee decisions shoし11d be reversed and case dismissed with prg亘dice.


Appellant never failed to uphold any obligation to the Respondent. Respondent was not


and is nol elltitled to enforce “the Note ol・ the Mortgage”.


REPLY TO SECOND ARGUMENT


Respondent’s second argument states,生Fraud was not properly pled or preserved for


appe11ate l.eView and appellate last-ditch arguments regarding fraud do not create a genuille issue


Of material fact. On the contrary, Appellant pleaded fraud throughout each case制ed. For


example: l) Respondent filed lawsuit on December l , 2009, Without the Note, Mortgage or


Assignment ofmortgage or Allonge to Note. Fraud entered when Respondent filed its case


35 Resjudicata is the brallCh ofthe law that defines the effect a validjudgment may have on subsequent litigatiotl


betwee-1 the same pa「ties and their pI・1Vies. Resjudicata ends litigation, PrOmOteSjudicial economy and avoids the


harassment ofrelitigation ofthe sa-ne issues. James F. Flanagan SCCP 642 (2d ed. 1996)
36 Hilton Head Ctr. ofSoし1th Carolina’Inc. v. Oub. Sel.. Comm OfSouth Carolina, 294 S.C. 9,l1 362 S.E. 2d 176,


177(1987)
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Claiming to be in possession ofNote and Mortgage and claims to be entitled to enforce the


forecIosure. 2) Respondent’s or someone on behalfofthe Respondent’s created an assignment of


mortgage on Decembel● 2, 200937. 3) Respondent or someone on behalf ofRespondent recol.ded


the asslgnment Ofmortgage on December 10, 2009 in the recorder ofdeeds o舘ce in Beaufort


County in South Carolina. 4) Respondent or someone on behalfofRespondent had an Allonge of


Note created on June 25, 2012 over two (2) years after Respondent filed the second lawsuit on


Apri=2, 2010, Without the “Allonge38 ofNote, the Mortgage or Assignment,,. 5) Respondent or


SOmeOne On behalfofRespondent had the second Allonge to Note created which was introduced


into the January 13’2023 deposition39 ofWi=iam Sloan. The Allonge40 that was created is totally


different from the one created on June 25, 2012. 6) Respondent,s submitted HUD -14I statementS


Without signatures ofthe Appellant, the lender and the cIosing attomey to the courts in violation


Oflaw・ 7) Respondent stated that Judge Marvin H. Dukes III saw the Original Note and the


Origmal Mortgage at August 3, 2021 hearlng. On the Contrary the August 3, 202 1 transcript42


revealed that not only did Judge Dukes not look at these documents, Judge Dukes stated he


WOuld take counsel-s word for it・ The cover sheet ofthe transcript, denoted by the court reporter,


no documentS Were entered as exhibits. There are mol.e eXamPles that were submitted. This is


」uSt a few to give the Court an idea ofthe kinds offraud and fraud misrepresentation that was


Pleaded to the Special Referee, SuPPOrted and shown by clear, COnCise and convinclng eVidence.


37 see Appellant,s R.p 244 Assignment ofMo「tgage dated 12/2/2009


38 see Appe11ant,s R.p. 242 Allonge dated June 25, 2012


3。 see Appellant,s R.p" 255 Wi11iam SIoan,s transcrlPt Pg 65 & 87 plus dated l/13/2023


40 see Appe11ant,s R.p. 243 Allonge ellter l/13/2023 deposition compare to 6′25/2012 Allonge


41 see R.p. 249 Unsigned HUD l- Settlement Statement


42 see R.p 261-262 Aし1g. 3’2021 hearlng tl・anSCrlPt Pg. 2 & 6 covel・ Shee白-eflect no exhibits was entered fol・ the


l・eCOrd
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Ardis v. Cox, 314 S.C. 512, 515,431 S.E. 2d267, 269 (Ct. App. 1993) Italso createda


genuine issue ofmaterial fact. Rule 9(b), SCRCP.


Judge Marvin H Dukes, HI ruled in favor ofRespondent on August 6, 202l43. This is the


Same time frame that the Clerk ofCourt violated Order ofMay 22, 2018 by sending hearing


notice the Appellant-s physica=ocation. ForecIosure scheduled for September 7, 202 l.


On September 3, 202l44 Appellant filed Notice ofAppeal with SC Court ofAppeal and


filed copy in Circuit Court.


On September 7, 2021 Appe=ant went to the auction and delivered a copy ofNotice Of


Appeal to JしIdge Dukes. He immediately halted the sale ofAppe=ant propel・ty that same day.


On October 13, 2021 Court ofAppeals granted remand to Judge Dukes for consideration


Ofa motion for relieffromjしIdgment45. Not制ed until November 19, 202l.


On January 18’2022 Appellant did filed Motion for Relief46 by and through her retained


COunSel Charles Houston・ Both parties slgned a consent order47 to vacate forecIosure judgment


May 6, 2022・ Respondent have yet to address or disclose as to why consent to vacate the


forecIosure judgment that was granted multiple times, in which they were seeking?


September 7, 2022 Respondent filed a third Motion for Summary Judgment48. Appe=ant


filed a Response in Opposition to Respondent-s Motion for Summary Judgment on October 6,


202249. Judge Dukes relieves Appellant・s counsel even though Respondent prepared the


PaPerWOrk on October 13’202250. Appellant filed Motion for Summary Judgment and to


43 see R.p. 170-17 1 Order 8/6/202 1 granting forecIosure judglnent


44 see R.p. 177-180 Notice ofAppea1 9/3/202l


45 see R.p. 184 Court ofAppeal Order remand


46 see R.p. 185 & 186 Motion and Exhibits l/18/2022


47 see Appe=ant,s R.p 189 Conscnt ol・der 5/9/2022


48 see Appellant・s R.p 191 & 192 ⑧ Motion for Suml11a一・y Judgmellt 9/7/2022 and Memo -11 SuPPOrt OfMS」


49 see Appe11antis R.p工94 Appellant’s Response in Opposition to ( R) MSJ 10/06/2022


50 see Appellant・s R.p. 198 Order relievmg A・s counse1
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Dismiss on October 2l, 20225L Respondent filed opposition to Appe=ant-s Motion for Summary


Judgment on October 26, 202252.


Respondent’s statement of case and facts mention that Appellant-s POA Vivian M Woods


Signed a document on her behalf Respondent noted that she is not a South Carolina licensed


attomey with authority to appear on Appe=ant behalf in any court. On the contrary, aCCOrding to


the South Carolina Uniform Power ofAttomey Act section 62-8-101 (1)(6)(7) and 62-8-203 (1),


(3), (4), (7), (8); 62-8-204 (5)b; 62-8-212 Claims and Litigation (1), (2,), (6) ifthe Appe=ant has


glVen that authority, that pel.SOn is allowed to act in accordance to the powers that was granted by


the Appellant.


On November 30, 2022, a hearing was held to hear Appe=ant-s motions and


Respondent’s motions; however’Respondent by and through his counsel Chad Burgess came


and told the Appellant that the co血reporter was stuck in tra珊c because ofthe rain. Appe11ant


responded, =I’ll wait,,・ Almost an hour passed and Judge Dukes came into the hallway of


the court building. He said’We Can PrOCeed without a co皿reporter or get started until one


Shows up. I wil=et you all deal with that. Chad Burgess went back in the courtroom With Judge


Dukes. When he retumed he stated’I don’t think the court reporter is golng tO Show. We forgot to


Put One On the schedule. Dr. Grant replied, Wait a minute, yOujust told me that the reporter was


runmng late because ofthe rain. Which one is it? The rain or you did not schedule one? Mr.


Burgess stated, We forgot to schedule a court reporter and walked back into the courtroom with


5i see Appellant-s Record on Appeal R.p. 199 Appellant’s Motion for Sulmlary JしIdgment 10/21/2022


52 see Appellant’s Recol.d on Appeal R.p. 202, 203 Respondent,s Memo in Opposition to (A)・s MSJ 10/26/2022 and


Exhibits l O/27/2022
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Judge Dukes.


Appellant then decided to take care ofthis by serving Respondent’s counsel and Judge


Dukes’With a case she filed in USDC53 on November 28, 2022, agamSt all parties invoIved in


this thirteen years ofbattle. Once this was handed to both ofthem, they found a solution to this


PrOblem・ This hearing was supposed to be rescheduled; however, tO Appellant-s surprlSe, On


December l’2022’Judge Dukes issued an order54 recし1Smg himself, Stating thel・e WaS a COnflict


Ofinterest.


Respondent’s argument is misrepresenting the facts’When it states,負Appe11ant,s


failure to plead fraud in her甜ngs with the Court or to raise the issue at heamg On Appellant’s


Motion for Summary Judgment. ‥,, Fraud was pleaded within Appellant’s Motion for SしImmary


Judgment filed while Special Referee Sapp presided over this case; however, he decided to slgn


Offon the Order Respondent prepared instead ofexammmg the facts and evidence.


Respondent conceded that Appe11ant did plead fraud and/or fraudulent misrepresentation.


On page 14 1ine 9, Respondent admits’白Appe=ant,s pleading offraud/or fraud misrepresentation


Pertamlng tO these documents and…,,・ Respondent’s quoted statement here supports Appellant’s


POSition that she did plead fraud.This is exactly why this issue clearly was plead and is presel・ved


for appeal. Appellant agrees that SCRCP Rule 9(b) requires fraud to be stated with particularity;


and must be shown by clear, COgent, and convmClng eVidence. Ardis v- Cox, 314 S.C. 512, 515,


431 S.E.2d267, 269 (Ct. App 1993).


Appellant upon infomation and belief states that the nine elements of fraud were


established throughout this entire process with facts and evidence to support her defense.


53 see 9‥22-CVO4262-DCN-MGB Grant v Peter Wolf& Associates, PC., et a1


54 see Appellant,s Record on Appeal R.p. 206 Judge Dukes recusal Order 12/1/2022
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l ) A representation‥ Respondent represented and introduced documents that were presented


to the courts, legal proceedings’the Appellant and other govemment agencies even


though documents was fabricated or created to induce a favorable outcome of said


forecIosし1re;


2) Its falsity: Respondent filed multiple complaints into the court claiming to have “Original


Note” and負Origlnal Mortgage,, but never providing actual documents at the time of


filing each case as required by law; Other docし1mentS WaS Created Assignment of


Mortgage, Corrective Assignment of Mortgage, Two (2) different Allonges55Three (3)


diiferent Loan numbers; a=eged “Note,, with No stamp entered into the court recol・ds


filed June 22, 2017’Which did not have May 28, 2014 date and Judge Dukes stamp56;


however, the same a=eged document Respondent claims to have re-entered on August 3,


2021 hearing, a=egedly. Now has a 2014 and 2021 Judge Dukes stamped on alleged
`Note,,57.


3) its materiality‥ the effects ofthe false infomation presented and fraudulent docし1mentS


introduced throughout this case undermine the decision made by the COurt and integrity


Ofthe Appe11ant factual evidence. Appellant,s evidellCe OnCe eXamined carefu11y has a


logical connection to the facts ofher defense.


4) Either knowledge ofits falsity or a reckless disregard ofits truth offalsity: Respondent


may have had first hand knowledge of its falsity; however, Respondent recklessly


disregarded its truth offalsity as did the Special Referee.


5) Intent that the representation be acted upon: Respondent intent was that the representation


Ofthose documents that WaS introduced into the court, the record, and to the Appe11ant


for them to act upon it・ The court acted upon it several times by grantingjudgments


acting upon the representation of those documents.


6) The hearer’s ignorance ofits falsity: the courts and the government agencies could have


been ignorant to whether the documents presented and oral presentations by Respondent


Via various counsels are false or fraudulent.


7) The hearer’s reliance on its trしIth: The Court’s or agencies reliance on its truth can be


Substantiated by the processmg ofthe information and/or document that secured a


favorable ruling for Respondent.


55 see Appe11ant・s Record on Appeal R.p. 242 A11onge dated 6/25/2012 compared to R.p. 243 entered into


deposition l/1 3/2023
56 see Appellant・s Record on Appeal R.p. 239 alleged Note 9/18/2006; R.p. 1 11 Respondent’s 6/22/2017 filing of


the exhibits i11tO COurt reCOl・ds no 2014 stamp reflected.


57 see Appe11ant’s Reco「d on Appeal R.p. 246 Note filed i書- deposition l/13′2023 now reflects two stamps
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8) The hearer’s right to rely thereon‥ the Courts or agencies had the right to rely on what


WaS PreSented by Respondent for them to discharge their duties.


9) The hearer’s consequent and proximate illiury: As a result ofthe representation offalse


information and fraudulent document, COnSequent tO the hearer wreaks havoc on oしIr


SyStem Ofjustice, POlluted or beliefin the legal process and tant the Public Records (See


Gary Kubic, Dale L Butts in their official capacity as County Administrator for Beaufort


County’South Carolina and Register ofDeeds vs MERSCORP Holdings, Inc, MERS,


Inc, Deutsche Bank National TrしISt Company C/A Number 2013-CP-07-1340 pg 8, 16


ParagraPh 51 & 52.


REPLY TO THIRD ARGUMENT


Respondent’s third argument, Respondent is the real pa巾y in interest with standing to


bring this fol-eCIosure. On the contrary, Appe11ant has stated earlier in her reply the many reasons


and evidence to support why Respondent is not the real party in interest.


In South Carolina, the real party in interest to file a forecIosしIre aCtion is the lender's


attomey, Who receives a request from the lender to file the action. Before a lawsuit is filed l)The


attomey performs a title search to identify′ a11 parties invoIved in the case, inclし1ding prope11y


OWnerS’mOrtgage holders, and lien holders. Respondent has not conducted a title search;


however, the Appe11ant conducted a eighteen (1 8) year title search58 December 27, 2016 which


Clearly shows that Appe11ant did not have a mortgage or lien agalnSt Suhect property. This


Clearly shows that Respondent could not be in possession ofmortgage and note. Title search


reflects Appe11ant did not have a mortgage on her house. 2) The Complaint includes a) the Note


and the Mortgage59 b) a description ofthe property being forecIosed c) a demand for forecIosur。


Ofthe equity ofredemption d) ajudgment for the sale ofthe mo鳴age property As for the


requirement 2a) Respondent’s complaints did not include the Note, the Mortgage, the assignment


Or the allonge when Respondent filed complaint on December l, 2009, Apri1 12, 2010 and June


58 see Appellant・s Record on Appeal R.p.104 pgs.l-6 12/27/2016 Appellant,s 18 year Title Search


59 see Appe11ant・s Record on Appeal R.p. 2・ 10’and 87 Complaints filed without note and without mol・tgage
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29・ 2016. This proves that Respondent was not and is not a real party of/in interest. As for the


requirement 2b) a description ofthe property that was being forecIosed on was not the legal


description ofAppellant’s property. It was the description ofanother person・s property. As to the


requirement 2d) Respondent was granted forecIosure judgment twice and vacated and dismissed


granted forecIosures twice. Therefore’Responden was not and is not a real party ofinterest. If


they were, Why vacate and dismiss the forecIosurejudgmellt they were seeking?


Respondent filed an asslgnment Ofmortgage dated December 2, 2009 0n December 10,


2009 in the Beaufort County Recorder ofDeeds after filing a December l, 2009 1awsし証and


the ass-gnment Ofthe mortgage was not attached or included witll the complaint when filed. This


Show that the Respondent was not a real party of interest.


Respondent filed a second lawsuit on Apri=2’2010 without the Mo巾gage, the Note, an


asslgnment OfMortgage or an A11onge being attached or included when珊ng the complaint.


This shows that the Respondent was not and is not a real party of届interest.


Respondent introduced an allonge to note into the record, Which was dated June 25, 2012,


three (3) years after the second forecIosure action was filed and was not a珊xed to the Note, This


the show’s Respondent was not a real party ofinterest.


The May 28’2014 Order that vacated and dismissed the 2010 1awsuit agalnSt Appellant


also included the February 7’2014 Order for refomation ofMorigage, When it i11Cluded all


SuPPlement fol.eCIosurejudgments. Respondent sti11 was not real party of interest because not


Only was it vacated and dismissed, Respondent never included the Note or the Mortgage when it


卸ed the complaint.
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South Carolina is a Judicial ForecIosure jurisdiction. State law requlreS mOrtgage lenders


OPerating in South Carolina to take the borrower to co血and- through a lawsuit- PrOVe that they


have the right to forecIosure on a property. Respondent is doing business in South Carolina, eVen


though Respondent is not authorized to do so, and is not entitled to prosecute or file this


forecIosure action.


Appe=ant is informed and believes that at no time did MERS60 own and hold the


Promissory Note. With MERS not ownlng Or llOlding the Promissory Note, any PurPOrted


asslgnment Ofthe Mortgage secumg the same is ineffective and not legally binding・


Therefore the Respondent did not and does not have standing to bring this foreclosure action.


MERS never legally registered with the South Carolina Secretary ofState as required by South


Carolina law in order to do business in this state. MERSjust reserved6上he name on 12/1/2009,


the same day Respondent,s filed the intial foreclosure action against Appellant. This would also


make the asslgnment Ofmo鴫age is ineffective. Therefore, Respondent was not and is not real


Party Of砧1 interest.


Respondent’Deutsche Bank National Trust Company, aS Trustee for NovaStar Funding


Trust, Series 2006-5 NovaStar Home Equity Loan Asset-Backed Certificates, Series 2006-5


Claims to be l-ePreSenting NovaStar Mortgage Funding, Inc’Which is not registered business to


do business in South Carolina. Fu血emore, the “Mortgage・, states that the lender is NovaStar


Mortgage’Inc. not NovaStar Mortgage Funding Trust, Inc' This company dissoIved August 3,


2009 according to the SC Secretary ofState.62 This makes Respondent not authorized to file a


60 see case Number 2013-CP-07-1340 Gary Kubic v MERS, Deutsche Bank National Tmst Company


6i see Appellant Record o11 Appeal R"P・ 253 SC Secretary ofState Business Search MERS reserved name 12/1/2009


62 see Appellant Record on Appeal R.p 252 SC Secretary ofState Business Search NovaStar Morigage FしInding


Trust’Inc/LLC dissoIved in SC on Augし一St 3 2009
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forecIosure action against Appellant. Respondent was not and is not a real party of/in interest.


In addition to this evidence to support Respondent lack ofstanding to file a forecIosure


action without filing Note and Mortgage, is when Respondent had a Corrective Assignment of


Mortgage created on November 9’2018 and filed it with the Beaufort County Recorders of


Deeds office’While Appellant was under bankruptcy protection. Ifthe Respondent had to make a


COrreCtion to an asslgnment, this means that Respondent was not the holder ofthe Mortgage each


time they filed a lawsuit against Appellant, eVen this one that was甜ed on June 29, 2016.


Respondent again shows this court that they did not and do not have standing to bring this


foreclosure action. Respondent are not a real party of interest.


CONCLUSION


WHEREFORE, havlng fu11y replied to Respondent’s Initial Brief; Appe=ant prays that


this Court would consider all relevant facts, eVidence Appellant submitted to support her appeal


and dismiss with prQjudice Respondent’s unlaw餌forec賞osure action and deny the Respondent’s


ForecIosurejudgment, Sale and Order and begs this Court to have reversed all documents


PrePared in relation to said forecIosure auction/sale.


Respectfully Submitted


閉園
Terry Lemette Grant, Appellant, Pro Se


POBox21936


Hilton Head Island, SC 29926


843-301-う750


terry挫antseriesのgmai l.com
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