From: Jason Smith

To: Court Of Appeals Filings

Cc: Nancy Jane Dennis; Trenholm Walker; Jennifer Ivey; Brian Hellman; jly@hellmanyates.com; Tim Domin
Subject: Re: Appellate Case No. 2022-000973 Melhado v City of Charleston et al

Date: Monday, October 21, 2024 5:16:30 PM

Attachments: Microsoft Word - Melhado Return (102124) AS FILED.docx.pdf
Letter to Court 071422 Petition copy 2.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Clerk and Counsel,
Attached for filing and service, please see attached:
(1) Appellants’ Return to the Motion to Dismiss Filed by the Wallace Respondents.

(2) Appellants’ Response to the Court’s Letter Confirming Availability for Oral Arguments In
February 2025

Thank you kindly,

- Jason Smith

Jason S. Smith, Esq.

Hellman & Yates, PA

105 Broad Street, Third Floor
Charleston, South Carolina 29401
direct 843 414-9755

office 843 266-9099

facsimile 843 266-9188

email js@hellmanyates.com

On Oct 9, 2024, at 2:41 PM, Court Of Appeals Filings <ctappfilings@sccourts.org>
wrote:

Dear Counsel:
The Court has received your filing. A stamped copy is attached for your records.

Thank you.

From: Nancy Jane Dennis <njdennis@wglfirm.com>

Sent: Wednesday, October 9, 2024 2:38 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: Trenholm Walker <walker@wglfirm.com>; Jennifer Ivey <ivey@wglfirm.com>; Brian
Hellman <bh@hellmanyates.com>; jly@hellmanyates.com; Jason Smith
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Former Circuit Court Judge

Case No. 2021-CP-1005255
Appellate Case No. 2022-000973

Teresa Melhado and Dane Neller..................c.ooinl. Appellants,

City of Charleston, City of Charleston

Board of Zoning Appeals, George Wallace,

Erika Wallace, Erika R. Hayes, Trustee of the

Erika R. Hayes Revokable Trust u/a/d 8-42016..................... Respondents,

APPELLANTS’ RETURN TO THE MOTION TO DISMISS
FILED BY RESPONDENTS GEORGE WALLACE, ERIKA WALLACE,
ERIKA R. HAYES, AND TRUSTEE OF THE ERIKA R. HAYES
REVOKABLE TRUST U/A/D 8-42016

Dated: October 21, 2024

Brian A. Hellman (72399)
Jonathan L. Yates (15161)
Jason S. Smith (80700)
HELLMAN & YATES, PA
105 Broad Street, Third Floor
Charleston, South Carolina 29401
Telephone: (843) 266-9099
Facsimile: (843) 266-9188
bh@hellmanyates.com
jly@hellmanyates.com
js@hellmanyates.com

Counsel for Appellants





Appellants Teresa Melhado and Dane Neller (“Appellants”) hereby submit this
return to the motion to dismiss filed by George Wallace, Erika Wallace, Erika R. Hayes,
Trustee of the Erika R. Hayes Revokable Trust u/a/d 8-42016 (the “Wallace
Respondents”).!

BACKGROUND

This appeal is a statutory zoning appeal, taken under the South Carolina Local
Government Planning Enabling Act of 1994, S.C. Code Ann. §§ 6-29-310, et seq. The
matter on appeal is the circuit court’s affirmance of a legally defective public hearing and
incorrect decision by the City of Charleston Board of Zoning Appeals (the “Board”). The
Board granted the Wallace Respondents a variance and special exceptions from the City’s
zoning ordinance, which legislatively protects the use of the historic properties at issue on
Church Street in downtown Charleston. Appellants own 60 Church Street. The Wallace
Respondents own 62 Church Street.

Appellants petitioned for a writ of supersedeas to stay the matter on appeal three
times: to the circuit court initially on March 16, 2022, and on reconsideration on May 27,
2022, and then to this Court, together with the notice of appeal, on July 14, 2022. (Petition
and Appendix, filed July 14, 2022). Appellants then proceeded to fully brief their appeal
to this Court, filing their initial opening brief on December 28, 2022, and their initial reply
brief on May 1, 2023, after the Wallace Respondents requested and were granted three
extensions to file their initial response brief. The final briefs and record on appeal have all

also been prepared and filed.

! The City of Charleston and its Board did not join the Wallace Respondents in making
the motion to dismiss.





Recently, on September 11, 2024, the Court sent a letter to the parties requesting
six additional bound copies of the briefs and the record. Next, on October 7, 2024, the
Court sent a letter to the parties advising them that oral arguments for this appeal may be
held this coming February. Two days later, on October 9, 2024, the Wallace Respondents
filed their motion to dismiss. It is manifest that the Wallace Respondents have been lying
in wait to decide if and when to file their motion to dismiss, and that they decided to file
their motion only after it became evident that this Court is deliberating over the briefs and
likely to hold an oral argument.

The Wallace Respondents’ recent motion to dismiss is premised on a choice they
made long ago, in the beginning of 2022, to proceed with a proposed use and project, which
they have always known depends on the challenged variance and special exceptions from
the zoning ordinance being upheld and continuing to exist — at their own risk of not
prevailing in this statutory zoning appeal. Mr. Wallace admits this in paragraph 8 of his
own affidavit attached to the motion: “Construction on our project at 62 Church Street
began after the building permit was issued on January 31, 2022.”? At that time, Appellants
had already properly commenced their statutory zoning appeal with the circuit court on
November 18, 2021. When Appellants saw out their windows that construction workers
were starting to appear to do work next door, they were surprised, and promptly filed a
petition for supersedeas with the circuit court on March 16, 2022, then timely moved for
reconsideration on May 27, 2022, and then timely petitioned this Court on July 14, 2022.

(Petition and Appendix, filed July 14, 2022).

2 Mr. Wallace states in paragraph 9 of his affidavit that the construction he decided to begin
in early 2022 was completed in late 2023. He does not explain why he waited to file his
motion to dismiss until October 9, 2024.





Mr. Wallace is an experienced architect who understands zoning and building
processes and is well-represented by counsel. During these statutory zoning appeal
proceedings, he made an informed and calculated decision to move forward with building
without a guaranty that the challenged variance and special exceptions from the zoning
ordinance would be upheld and continue to exist. Confoundingly, Mr. Wallace now
presents the risk he decided to undertake during the appeal as the reason the appeal should
be dismissed.

Further reflecting why the Wallace Respondents finally decided to try filing the
motion to dismiss that they have been withholding, they concede on page 11 of their motion
that the Board that rendered the challenged decision, recognizing a problem, has now
changed and no longer employs its uniquely defective procedures and protocols (using
software known as “Zoom® Webinar” and the Board’s own so-called “Zoom® Meeting
Protocol”) — which led to Appellants being technologically gagged and ousted from a
public hearing and unable to exercise their right by rule and statute to object, while the
Wallace Respondents offered false and misleading evidence and testimony in an improper
question and answer session with the Board, about Appellants’ neighboring property, and
how the Wallace Respondents’ proposed use and project, which are not permitted without
a variance and special exceptions from the zoning ordinance, would detrimentally affect
Appellants. This central issue is more fully set forth in Appellants’ briefs, incorporated
here by reference. (Appellants’ Brief at pp. 2-5, 7-14, 20-27; Appellants’ Reply Brief at
pp. 1-5).

The Wallace Respondents also note that the COVID-19 pandemic is largely in the

past. But legal issues ushered in by the pandemic surrounding the widespread use of new





technologies, procedures, and protocols in this State to conduct remote public hearings are
here to stay and require judicial guidance from this Court moving forward into the future.
The legal issues are not moot. Neither is this particular case, where the public hearing that
was held was defective. To be clear, as Appellants emphasized in their briefs, Appellants
are not making a policy argument against remote hearings, in general. Rather, this appeal
is focused on the particular ways in which the remote hearing held by the Board in this
matter was defective and prejudiced them, under the Board’s own rules, the statutory
enabling Act, and fundamental due process. (Appellants’ Brief at pp. 2-5, 7-14, 20-27;
Appellants’ Reply Brief at pp. 1-5). Nonetheless, as the Wallace Respondents also
informed the Court in their motion, this particular Board has gone back to its pre-pandemic
procedures of conducting its public hearings in-person. Appellants view that as a positive
development and ask that this matter be considered anew by the Board in such an in-person
public hearing, where they are confident that they will actually be heard.

The Wallace Respondents assert that such a fair hearing would merely be a
hypothetical exercise at this juncture given their decision to press forward at their own risk.
They assert nothing can be done. That is not the case, under the zoning ordinance at issue,
detailed below.

LEGAL ARGUMENT

The Wallace Respondents’ motion to dismiss relies on this Court’s readily
distinguishable decision in Christ Central Ministries v. City of Columbia Bd. of Zoning
Appeals, 424 S.C. 358, 818 S.E.2d 30 (Ct. App. 2018). In that case, the appellant was a
city, and it did not ask this Court for a stay, but instead decided to issue the very permit it

was appealing to this Court. Id., 424 S.C. at 361, 818 S.E.2d at 31 (“The City did not





request this court stay the order pending the outcome of the appeal. Instead, the City issued
CCM a permit to construct the billboard in question.”). Here, Appellants are aggrieved
neighbors, not a city. They asked this Court for a stay, as well as the circuit court. And of
course they did not, nor could they (as could a city) approve the variance and special
exceptions from the zoning ordinance that they are appealing. To the contrary, Appellants
have asked three times that the matter be stayed. Further, different than in Christ Central
Ministries, the building permit Mr. Wallace points to is not what Appellants are appealing,
which is the zoning decision. The motion to dismiss otherwise relies on unpublished
decisions by this Court, which should not have been cited, under Rule 268(d)(2), SCACR,
which likewise rely on Christ Central Ministries, and which likewise are readily
distinguishable. Similarly distinguishable, in the United States Supreme Court decision
cited in the motion to dismiss, Brownlow v. Schwartz, 261 U.S. 216 (1923), a city official
decided to issue a permit he had denied and was challenging in the appeal, as in Christ
Central Ministries.

Going far beyond this Court’s sensible decision in Christ Central Ministries, the
motion to dismiss urges this Court to create new precedent that would effectively deprive
parties with standing of their statutory right to take zoning appeals, and likewise, deprive
this Court of its statutory jurisdiction to hear zoning appeals, pursuant to the South Carolina
Local Government Planning Enabling Act of 1994, S.C. Code Ann. §§ 6-29-310, et seq.
That is, because it typically takes multiple years for a zoning appeal to be heard and decided
by this Court, virtually any zoning appeal could be mooted simply by completing the
proposed project at issue in less time than the zoning appeal process takes to run its course.

Discretionary denial of supersedeas would effectively dismiss possibly meritorious appeals





on the law. That is not consistent with the statute, which makes it clear that the right to
appeal continues, if discretionary supersedeas is denied. See S.C. Code Ann. § 6-29-
830(B) (“The filing of an appeal in the circuit court from any decision of the board does
not ipso facto act as a supersedeas, but the judge of the circuit court may in his discretion
grant a supersedeas upon such terms and conditions as may seem reasonable and proper.”);
S.C. Code Ann. § 6-29-840(A) (“In determining the questions presented by the appeal, the
court must determine only whether the decision of the board is correct as a matter of law.”);
S.C. Code Ann. § 6-29-850 (“‘A party in interest who is aggrieved by the judgment rendered
by the circuit court upon the appeal may appeal in the manner provided by the South
Carolina Appellate Court Rules.”); Austin v. Board of Zoning Appeals, 362 S.C. 29, 606
S.E.2d 209 (Ct. App. 2004) (“On appeal, we apply the same standard of review as the
circuit court below.”).

Moreover, it should not be the new rule that an appellant in a zoning appeal should
be required, no less incentivized, to appeal each and every single incidental decision,
approval, or permit from any board or administrator that depends on the zoning decision
already appealed or merely relates to the same general project in one form or another. That
would clog the courts, and burden municipalities and other litigants, with a multiplicity of
incidental appeals, having no separate and independent basis from the zoning matter
already appealed. Here, Appellants appealed the decision on the application for a variance
and special exceptions from a zoning ordinance that were required for the Wallace
Respondents to proceed, unless at their own risk of not prevailing on appeal. Appellants
should not additionally be required and incentivized to object to incidental and trivial

decisions, approvals, or permits from various boards and administrators — such as





architectural material and color selections, electrical plan submittals, permits authorizing
certain licensed contractors to perform the work, or certificates indicating that the work has
been performed in manner that allows safe occupancy — which would only breed wave after
wave of multiplied, wasteful, and frivolous proceedings.

Lastly, the motion to dismiss incorrectly suggests that Appellants can no longer be
afforded any practical relief. With a remand or reversal by this Court, the appealed
variance and special exceptions would no longer exist (unless reinstated by the Board after
a fair public hearing) and the use of the property would no longer comply with the zoning
ordinance. The City of Charleston can and should enforce its own zoning ordinance, under
Section 54-950, and even if the City is not inclined to do so in this case, Section 54-950
also allows Appellants, as neighboring property owners, to enforce the zoning ordinance
in a court, and in such a suit, Appellants can seek to prevent the use, and to correct or abate
the violation, in addition to monetary damages:

In case a building, structure, or land is used, or is proposed
to be used in violation of any ordinance adopted pursuant to
this chapter, the zoning administrator or other appropriate
administrative officer, municipal or county attorney, or other
appropriate authority of the municipality or county or an
adjacent or neighboring property owner who would be
specially damaged by the violation may in addition to other
remedies, institute injunction, mandamus, or other
appropriate action or proceeding to prevent the unlawful
erection, construction, reconstruction, alteration,
conversion, maintenance, or use, or to correct or abate the
violation, or to prevent the occupancy of the building,
structure, or land. Each day the unlawful erection,
construction, reconstruction, alteration, conversion,
maintenance, or use continues is considered a separate
offense.

(City of Charleston Zoning Ordinance, Section 54-950).





As explained above, the Wallace Respondents knowingly proceeded at their own
risk during these statutory zoning appeal proceedings. This Court’s decision should not be
swayed, as the Wallace Respondents urge, by the costs they have incurred for construction,
or the costs they may have to incur for deconstruction. It is certainly not impossible to
restore the property to its prior legislatively protected state under the zoning ordinance.
Further, Appellants believe the cost to them, in terms of the detrimental impact on the use
and fair market value of their property, outweighs any cost that the Wallace Respondents
undertook the risk to bear. And if the property is not restored to its prior legislatively
protected state under the zoning ordinance, the cost to Appellants, in terms of the
detrimental impact on the use and fair market value of their property, would constitute their
monetary damages.

CONCLUSION

This zoning appeal is not moot. The Wallace Respondents’ motion to dismiss

should be denied and Appellants should not be deprived of their statutory right to have this

zoning appeal heard and decided by this Court as a matter of law.





Dated: October 21, 2024
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Respectfully submitted,

/s/ Jason S. Smith

Brian A. Hellman (72399)
Jonathan L. Yates (15161)
Jason S. Smith (80700)
HELLMAN & YATES, PA
105 Broad Street, Third Floor
Charleston, South Carolina 29401
Telephone: (843) 266-9099
Facsimile: (843) 266-9188
bh@hellmanyates.com
jly@hellmanyates.com
js@hellmanyates.com

Counsel for Appellants





PROOF OF SERVICE

I, Jason S. Smith, certify that Appellants’ Return to Motion to Dismiss was
served on the following counsel of record by e-mail on this day, October 21, 2024:

G. Trenholm Walker, Esq.
Jennifer S. Ivey, Esq.

Walker Gressette & Linton, LLC
P.O. Box 22167

Charleston, South Carolina 29413
(843) 727-2200
walker@wglfirm.com
ivey@wglfirm.com

Attorneys for Respondents George Wallace, Erika Wallace, and Erika R.
Hayes, Trustee of the Erika R. Hayes Revocable Trust u/a/d 8-4-2016

Timothy A. Domin, Esq.

Clawson and Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, South Carolina 29492-8144
(843) 577-2026
tdomin@clawsonandstaubes.com

Attorney for Respondents City of Charleston
and City of Charleston Board of Zoning Appeals

/s/ Jason S. Smith
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HELLMAN YATES

ATTORNEYS AND COUNSELORS AT LAW

JASON S. SMITH HELLMAN & YATES, PA
DIRECT VOICE 843 414-9755 105 BROAD STREET, THIRD FLOOR
JS@HELLMANYATES.COM CHARLESTON, SOUTH CAROLINA 29401
VvV 843 266-9099
F 843 266-9188

October 21, 2024
Via E-Mail

The Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

PO Box 11629

Columbia, South Carolina 29211
ctappfilings@sccourts.org

RE: Melhado v. City of Charleston
Appellate Case No. 2022-000973

Dear Ms. Kitchings:
On October 7, 2024, the Court sent a letter to the parties advising them the Court
may consider this case for oral argument during the February 2025 term of court. As

counsel for Appellants, we confirm that we are available for all such dates.

With kindest regards, I am

Sincerely yours,

s

Jason Smith





CC:

G. Trenholm Walker, Esq.
Jennifer S. Ivey, Esq.

Walker Gressette & Linton, LLC
P.O. Box 22167

Charleston, South Carolina 29413
(843) 727-2200
walker@wglfirm.com
ivey@wglfirm.com

Attorneys for Respondents George Wallace, Erika Wallace, and Erika R.
Hayes, Trustee of the Erika R. Hayes Revocable Trust u/a/d 8-4-2016

Timothy A. Domin, Esq.

Clawson and Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, South Carolina 29492-8144

(843) 577-2026
tdomin@clawsonandstaubes.com

Attorney for Respondents City of Charleston
and City of Charleston Board of Zoning Appeals






<js@hellmanyates.com>; tdomin@clawsonandstaubes.com
Subject: Appellate Case No. 2022-000973 Melhado v City of Charleston et al

*#* EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find Motion to Dismiss and Supplemental Affidavit of George M.
Wallace, Jr., with exhibits, and Proof of Service. The $50 filing fee will be mailed
to you today. By copy to all counsel, I am serving them with the same. Thank you
for your courtesies in filing this with the Court.

Nancy Jane Dennis
Paralegal

NANCY JANE DENNIS, Paralegal
843.727.2200 | 843.727.2222
njdennis@wdglfirm.com

PO Box 22167, Charleston, SC 29413
66 Hasell Street, Charleston, SC 29401

The information contained in this message, including attachments, is confidential and may contain
information protected by the attorney-client privilege or work product doctrine. If you are not the
addressee, any disclosure, copying, distribution, or use of the contents of this message are prohibited. If
you have received this communication in error, please destroy it and notify me immediately by calling
843-727-2200.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may
contain information that is confidential. If you are not the intended recipient, do not read, copy, retain,
or disseminate this message or any attachment. If you have received this message in error, please
contact the sender immediately and delete all copies of the message and any

attachments.<Melhado v. Charleston - Motion to Dismiss.pdf>
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