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The documentatlon provxded indicates that the evidence presented was sufficient to support the conviction of the (903)
" Trafficking, Use &ndfor Possession of Narcotics, Marijuana, or Unauthorized Drugs,, Including Prescription Drugs,
Inhalants, Into{xwants and Synthetics in case #8 conducted on November 2, 2022 under SCDC Policy OP-22. 14, Inmate
Disciplinary System, dated February 2, 2015, and the sanctions imposed, which included the loss of -60- days accrued
good time, were appropriate for the rules violation. There was no reason found to warrant a reversal of the Disciplinary,
Hearing Ofﬁctlzr s decision. A review of your appeal revealed that you received forty-eight (48) hour notice prior to the
hearing. You were afforded due process rights, as requ1red and the offense was cla531ﬁed and heard in a timely manner.

Therefore, your grievance is denied.

You may appeal this decision under the Administrative.Procedu'res Act to the Administrative Law Court. In order to
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Complete form in its entirety, writing only in the space provided for inmate use.
2. State your spemflc reason for further appeal. Do not submit any hew issues for review.

3. Submit this completed form with your orlgmal Step 1 attached, to the Institutional Grievarice
‘Coordinator within five (5} days of your receipt of the Warden’s decision. Do not write in the space
prov1ded for the respon51ble official.

4. The decision rendered’by the responsible offlclal exhausts the appeal process of the SCDC Inmate
s erevance Procedure. . .
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STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAw COURT

b7

Docket No.: 23-ALJ-04-0059-AP -

Jay Walter Tate, #131879, )
' ) [Grievance No.: PCI 657-22]
Appellant, ) '
) Hon. Robert L. Reibold
V. | :
_ ") RESPONDENT’S MOTION TO

South Carolina Department of Corrections, ). DISMISS PURSUANT TO HOWARD

) V.S.C.DEP’T OF CORR. AND S.C.
Respondent, ) CODE ANN. § 1-23-600(D) '
: ; ) ~. : :

STATEMENT OF THE CASE

",
o

'Th_i_s matter is before the Administrative Law Court (“Ai,C" or “Court”) pursuant to
the appeal of J éy- Walter Tate (“Appellant”), an inmate incarcefated with the South Carolina
Department of Corrections (“SCDC” or “Department”). Appellant is appealing SCDC’s final
aéency decision of January 4, 2023, that denied Appellant’s Step Two grievance.

On November 9, 2022, Appellant fil'ed a Step One grievance to challenge his
November 2, 2022, conviction for 903, “The Trafficking, Use, and/or Possession of N.arcotic_s,
Marijuana, or Unéuthc';IIzec-i.' Drugs, including prescription drugs, Inhalants, Intoxicants eIIId
Synthetics.”;}}i‘:gpcl.la'ﬁt aiieégd that material not on the record was used to determin;e his guilt.
AppelIaIrit requested his corI.\IIctio'n be overturned. On November 23, 2022, Appellan'I;s Step
'OIIe:. inevanc/_e was investigated and denied:{_l‘hereafter, on November 30, 2022, Appellant

filed a Step Two grievance alleging, again, that material off the record was used at his

-'-y..»';}ﬁd_isciplinary hearing. Thi;-.-grievance was investigated and denied on January 4, 2023. This

appeal followed. /
S

4
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To clarify, although Appellan!t was sanctioned with a loss of 60 days good time per the
Disciplinary Report and Hearing Record,! Appellant is serving a life? sentence and is not
eligible to earn good time credits, and therefore there is no practical effect regarding the loss
of good time credits. Pursuant to S.C. Code Ann. § 24-13-210, inmates convicted of crimes
égainst the State may earn good-time credits; these credits entitle inmates to a sentence
deduction for each month of incarceration if they have observed all rules of the institution
where they are éonfined and have not been subjected to punishment for misbehavior. S.C.
Code Ann. §§ 24-13-210(A)~(B). Inmates convicted of offenses other than “no-parole”
offenses are eligible to earn 20 days of good time each month, and inmates convicted of no-
parole offenses are eligible to earn three days of good time for each month. Id. However,
these same provisions—i.e., §§ 24-13-210(A) ahd (B)—make the earning of good time for a
particular month contingent upon an inmate’s good behavior. See, e.g., § 24-13-210(A)
(granting good time credits for a month of time served, provided that the inmate “has not been
subjected to punishment for misbehavior”) (emphasis added). In concert with this statutory
language, SCDC, Policy OP-21.11, Loss of Statutor); Good Time, provides for an inmate’s
failure to earn good time for a given month upon the inmate’s violation of a rule.?

However, section (B) of 24-13-210 in pertinent part states, “... [h]owever, no inmate
serving a sentence for life imprisonment or a mandatory minimum term of imprisonment for
thirty years pursuant to Section 16-3-20 is entitled to credits under this provision. ...” S.C.

Code Ann. § 24-13-210(B) (emphasis added). Likewise SCDC Policy states that inmates will

! A copy of the disciplinary report and hearing record is attached for the Court’s and parties’
convenience.

> A copy of Appellant’s Release Date Screen is attached for the Court’s and parties’
convenience. —

3 A rule violation may be determined through informal resolution or 1 following a disciplinary
hearing. If the inmate does not accept informal resolution, the incident mgy' be referred to a
disciplinary hearing, where the inmate may plead guilty to the infraction, or be found guilty of
Docket No. 23-ALJ-04-0059-AP 2



not be eligible to earn good time credits if they are serving a life sentence. See Section 2.3 of
SCDC Policy OP-21.11.

STANDARD OF REVIEW

The ALC’s jurisdiction to hear this matter is derived enﬁrely from the decision of the
South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000).
When reviewing SCDC’s decisions in inmate grievance mattgfs, the ALC sits in an appellate
capacity. Id. at 377, 527 S.E.2d at 754. Recently the South Carolina Supreme Court clarified
the Administrative Law Court’s jurisdiction as:

[t]hat the ALC has subject matter jurisdiction over inmate grievance appeals that have

properly filed. (internal citations omitted) . . . [hJowever, the ALC is not required to

hold a hearing in every matter and may summarily dismiss an inmates grievance if

does not implicate a state-created liberty or property interest sufficient to trigger

procedural due process guarantees. The ALC may not grant an inmate relief from an

erroneous administrative decision by SCDC, however, unless the inmate demonstrates
the error deprived him of due process... (internal citations omitted)

Allen vs. §.C. Dep’t of Corr., ---S.E.2d ---, -;-, 2023 WL 2778609 (S.C. 2023).

“The requirement of procedural due process apply only to the deprivation of interests
encompassed by the Fourteenth Amendment’s protection of liberty and property.” Al-Shabazz,
338 S.C. at 369, 527 S.E.2d at 750 (quoting Board of Regents of State Colleges. v. Roth, 408
U.S. 564, 569, 9é S.Ct. 2701, 2705 (1972)). SCDC intelpréts Slezak as encouraging, for the
sake of judicial economy, the ALC to summarily dismiss inmate cases that do not involve a
state-created liberty or property interest. Slezak v. S.C. Dep’t of Corr., 361 S.C. 327, 603

S.E.2d 506 (2004) (holding that the ALC “may summarily dismiss those appeals that do not

implicate an inmate’s state created liberty or property interest”) (emphasis added).

the infraction following the hearing.
Docket No. 23-ALJ-04-0059-AP 3



The law governing this specific type of inm.ate appeal is clear. S.C. Code Ann. § 1-23-
600(D) provides:

[Aln administrative law judge shall not hear an appeal from an inmate in the

custody of the Department of Corrections involving the loss of the opportunity

to earn sentence-related credits pursuant to Section 24-13-210(A) or Section

24-13-230(A)... ' :
By its plain meaning, § 1-25-600(D) precludes the ALC from hearing all inmate appeals
involving the loss .of the opportunity to earn sente;nce-related credits. See Howc.zrd v. 8.C.
Dep’t of Corr., 399 S.C. 618, 626-27, 733 S.E.2d 211, 216 (2012) (holding that “the plain
terms of section 1-23-600(D) precludes [sic] the ALC from hearing all inmate appeals
involving the loss of the opportunity to earn sentence-related credits” and that “the Legislature
definitively limited the parameters of the ALC’s subject matter jurisdiction” regardihg this
specific type of inmate appeals) (emphasis in original). Although the ALC “may not
summarily decline to hear an inmate appeal solely on the ground that it involves the loss of
the opporﬁunity to earn sentence-related credits[,]” this case does not involve a separate ana.'
distinct state-created liberty or property interest as contemplated by Howard. Id. at 629, 733

S.E.2d at 218.

ARGUMENT IN SUPPORT OF MQTION TO DISMISS

In the instant case, Appellant .claims that his conviction for offense 903, “The
Trafficking, Use, and/or Possession of Narcotics, Marijuana, or Unauthorized Drugs,
including prescription drugs, Inhalants, Intoxicants and Synthetics” should be overturned and
his privileges reinstated. However, Appellant lost no good time due to this conviction because
he is not eligible to earn éood time credits as he is serving a life sentence. See SC Code Ann.
24—13—?10(B); see also Releasee Date Screen. No other state-created liberty or property
interest is implicated in this case. Appellant’s claim does not trigger due process guarantees.

Therefore, pursuant to Howard and S.C. Code Ann. § 1-23-600(D), the ALC should dismiss
Docket No. 23-ALJ-04-0059-AP 4 )



this appeal.

CONCLUSION

For the foregoing reasons, SCDC respectfully requests that the Court dismiss this
appeal pursuant to Howard and S.C. Code Anﬁ. § 1-23-600(D).
Alterr;atively, if this Court is not inclined to dismiss this appeal, Respondent request
sixty (60) days from the date of the order denying the motion to file the record on appeal.
Respectfully Submitted,

SOUTH CAROLINA DEPARTMENT

' 7
( /. L/

Jc}s/ bh R-ShakibBanasab, SC Bar No. 102825
St ? Department of Corrections

’4 4 Broad River Road

C‘\o/lumbla South Carolina 29221

Phone: (803) 896-1278

Email: shakibanasab.joseph@doc.sc.gov

May 5, 2023
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Jay Walter Tate, Jr., #131879,

Appellant, )
Certificate of Service

vs. Docket# 23-ALJ-04-0059-AP

South Carolina Department of Corrections,

Respondent.

N M N N N e N N e

. 1 hereby certify that a copy of the foregoing Respondent’s Motion to Dismiss was, this
date, served upon the following individuals by placing a copy of the same via mail to his/her last
known address as follows:

Inmate Jay Walter Tate, Jr.

" Inmate Number: 131879
Kershaw Correctional [nstitution
Dorm-Room-Bunk: HD-0140-B

/ I—)’) [ Ralen) Ay "

(Cheron Hess
inistrative Yoordinator

Office of Geneyal\Counsel

South Carolina Department of Corrections
4444 Broad River Road

P.O. Box 21787

Columbia, $outh Carolina 29221-1787
(803) 896-3922

May 5, 2023
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GPS REQUIREMENT..: N
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SOUTH CAROLINA DEPARYMENT OF CORRECTIONS AT &
DISCIPLINARY REPORT AND HEARING RECORD
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STATE OF SOUTH CAROLINA

IN THE ADMINISTRATIVE LAW COURT

Docket No.: 23-ALJ-04-0060-AP

Jay Walter Tate, #131879, / )
N , ) [Grievance No.: PCI 660-22]
‘Appetlant, )
_— ) Hon. Robert L. Reibold ..
V. , Q ) . .
: ) RESPONDENT’S MOTION TO
South Carolina Department of Corrections, ) DISMISS PURSUANT TO HOWARD
) V.S.C. DEP’T OF CORR. AND S.C.
.Respondent, ) CODE ANN. § 1-23-600(D)

7
!

STATEMENT OF THE CASE

This matter is before the Administrati\‘/e. L'aw Court (‘-‘AI:C” or “Court”) pursuant to
the appeal of Jay Walter Tate (“Appellant”), an inmate incarcerated with the South. Carolina
Department of Corrections (“SCDC” or “Department”). Appellant is appealing SCDC’s final
agency decision of January 4, 2023, that denied Appellant’s Step Two grievance'.

On November 9, 2022, Appellant filed a Step One grievance to challenge his
N‘ovember. 2, 2022, conviction for offense 855, “Smuggling and/or Conspiracy to Smuggle in
Con‘tr.ab-anc.l.” Appellant alleged that material not on the record was used to detcrm_ine his
guilt. Appellant requested his conviction be overturned. On November 23, 2022, Appellant’s
Step One grievance was investigated and denied. Thereafter, on November 30, 2022,
Appellant filed a Step Two grievance alleging, again, that material off the record was used at
his aisciplinary hearing. This grievance was investigated and denied on January 4, 2023. This

appeal followed. , S——

.

To clarify, although Appellant was sanctioned with a loss of 30 days good time per the

Disciplinary Report and Hearing Record,' Appellant is serving a life? sentence and is not

! A copy of the disciplinary report and hearing record is attached for the Court’s and parties’

convenience,
Docket No. 23-ALJ-04-0060-AP 1



- eligible to earn good time credits, and therefore there is no practical effect: regarding the loss.

i ~__‘..of goo'ci"time credits. Pursuant to S.C. Code Ann. § 24-13-210, inmates convict'ed ,_of crimes”

against the State may earn good-time credits; these credits entitle inmates to a seritence

deduction for each month of incarceration if they have observed all rules ‘of the institution '

where they are conﬁned and have not been subjected to pumshment for mlsbehavxor S.C.

e

Code Ann §§ 24- 13 210(A) (B) Inmates _convicted of offenses other than no parole”

ce e

N S
it offenses are ehgxble to earn 20 days of good txme each month, and inmates convicted of no-
:75 - 1" /

N - parole offenses are ehglble to. earn three days of good time for gach month. /d. However,

~—.

. —_

these same orowsxons—.l e. §§ 24-13-2 10(A) ‘and_(B)—make the earning of good time for a
ol particular month contingent upon an inmate’s good behavior. See, e.g., § 24-13-210(A)
(granting good time credits for a month of time served, provided that the inmate “has not been
subjected to punishment for misbehavior”) (emphasis added). In concert with this statutory
language, SCDC, Policy OP-21.11, Loss of Statutory Good Time, prov.ides for an inmate’s
failure to earn good time for a giVen month upon the inmate’s violation of a rule.?

However, section (B) of 24-13-210 in pertin_ent part states, “... [hJowever, no inmate
serving a sentence for life imprisonment or a mandatory minimum term of imprisonment for
thirty years pursuant to Section 16-3-20 is entitled to credits under this provision. ...” S.-C. :
Code Ann. § 24—13—210(B) (emphasis added). Likewise SCDC Policy states that inmates will
not be eligible to ea;n good time credits if they are serving a life sentence. See Section 2.3 of

SCDC Policy OP-21.11.

2 A copy of Appellant’s Release Date Screen is attached for the Court’s and parties’
convenience,

3 A rule violation may be determined through informal resolution or following a disciplinary
hearing. If the inmate does not accept informal resolution, the incident may be referred to a
disciplinary hearing, where the inmate may plead omlty to the infraction, or be found guilty of
the infraction followmo the hearing. .

Docket No. 23-ALJ-04-0060-AP - 2
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STANDARD OF REVIEW

The ALC’s jurisdiction to hear this matter is derived entirely from the decision of the

South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000).

"When reviewing SCDC’s decisions in inmate grievance matters, the ALC sits in an appellate

capacity. Id. at 377, 527 S.E.2d at 754. Recently the South Carolina Supreme Court clarified

the Administrative Law Court’s jurisdiction as:
[t]hat the ALC has subject matter jurisdiction over inmate grievance appeals that have
properly filed. (internal citations omitted) . . . [h]Jowever, the ALC is not required to
hold a hearing in every matter and may summarily dismiss an inmates grievance if
does not implicate a state-created liberty or property interest sufficient to trigger
procedural due process guarantees. The ALC may not grant an inmate relief from an
erroneous administrative decision by SCDC, however, unless the inmate demonstrates
the error deprived him of due process... (infernal citations omitted)

Allen vs. 8.C. Dep’t of Corr., ---S.E.2d ---, ---, 2023 WL 2778609 (S.C. 2023).

“The requirement of procedural due process apply only to the deprivation of interests

encompassed by the Fourteenth Amendment’s protection of liberty and property.” Al-Shabazz,

338 S.C. at 369, 527 S.E.2d at 750 (quoting Board of Regents of State Colleges. v. Roth, 408

U.S. 564, 569, 92 S.Ct. 2701, 2705 (1972)). SCDC interprets Slezak as encouraging, for the

sake of judicial economy, the ALC to summarily dismiss inmate cases that do not involve a

state-created liberty or property interest. Slezak v. S.C. Dep’t of Corr., 361 S.C. 327, 605

S.E.2d 506.(2004) (holding that the ALC “may summarily dismiss those appeals that do not

~ implicate an inmate’s state created liberty or property interest”) (emphasis added).

" The law governing this specific type of inmate appeal is clear. S.C. Code Ann. § -1—23—

600(D) provides:

[Aln administrative law judge shall not hear an appeal from an inmate in the
custody of the Department of Corrections involving the loss of the opportunity -
to earn sentence-related credits pursuant to Section 24-13-210(A) or Section
24-13-230(A)...

By its plain meaning, § 1-23-600(D) precludes the ALC from hearing all inmate appeals
Docket No. 23-ALJ-04-0060-AF 3



~ involving the loss of the opportunity to earn sentence-related credits. See Howard v. S.C.

Dep’t of Corr., 399 S.C. 618, 626-27, 733 S.E.2d 211, 216 (2012) (hdlding that “the plain
terms of section l—23—600(D) precludes [sic] thé'ALC from hearing all inmate appeals
involving the loss of the opportunity to earn sentence—relaté:d credits” and that “the Legislaturé
definitively limited the parameters of vthe ALC’s 'subject matter jurisdiction” regarding this‘
specific type of inmate appeals) (emphasis in original). Although the ALC “may not
summarily decline to hear an inrpate appeal solely on t.he ground that it involves the loss of
the opportunity to earn sentence-related cred_itsf,]” this case does not involve a separate and
distinct state-created liberty or property interest as contemplated by Howard. Id. at 629, 733
SE2da2is. | -

ARGUMENT IN SUPPORT OF MOTION TO DISMISS

In the instant case, Appellant claims that his conviction for offense 855, “Smuggling'

and/or Conspiracy to Smuggle - in Contraband” should be overturned and his privileges

reinstated.. However, Appellant lost no good time due to this conviction because he is not

eligible to earn good time credits as he is serving a life sentence. See S.C. Code Ann. 24-13-

210 (B); see also Releasee Date Screen. No other state-created liberty or property interest is

implicated in this case. Appellant’s claim does not trigger due process guarantees. Therefore,
pursuant to Howard and S.C. Code Adn. § 1-23-600(D), the ALC should dismiss this appeal.

CONCLUSION AND SIGNATURE PAGE TO F OLLOW

Docket No. 23-ALJ-04-0060-AP 4



CONCLUSION

For the foregoing reasons, SCDC réspectfuliy requests that the Court dismiss this
appeal pursuant to Howard and S.C. Code Ann. § 1-23-600(D).
Alternatively, if this Court is not iﬁclined to dismiss this af)peal, Respondent request -
sixty (60) days fr'\om the date‘of the order denying the motion to file the record on appeal.
Respectfully Submitted,

SOUTH CAROLINA DEPARTMENT

((lF CORRECTION
. ~ /a e / : i
Joseph R. Shakibarfasab, SC Bar No, 102825
S.C.\Department of Corrections
4444 Broad River Road
Columbia, South Carolina 29221
Phone: (803) 896-1278
Email; shakibanasab.joseph@doc.sc.gov

May 5, 2023
Columbia, South-Carolina
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Exhilod *(,

) STATE OF SOUTH CAROLINA
IN TBE ADMINISTRATIVE AW COURT

DOCKET NO: 23-ALJ-04--0

0530gP < .
GRIEVANCE NO:' m--sswzm py
It Y A

HON. ROBERT L. RETIBOLD, ALJ

MR.JAY WALTER TATE,#131879,
APPELLANT

-VS—

APPFILANT'S MOTION TO PROCEED
IN' PURSUANT TO AL-SHABAZZ v STATE
AND S.C. OODE -ANNS 1-23-610

SOUTH CAROLINA DEPARTMENT OF
CORRECTIONS,

e N’ e e i Vet e e

RESFONDENT ,;

STATEMENT OF FACTS

THIS MATTER IS BEFORE THE ADMINISTRATIVE LAW COURT -IN PURSUANT TO
AN APPEAL BY MR.JAY WALTER TATE,#131879, ("APPELLANT") AN INMATE CURRENTLY - %
AT THE KERSHAW CORRECTIONAL INSTITUTION IN XERSHAW, S.C.. APPELLANT 151
APPEALING THE FINAL DECISION OF (SCDC) SOUTH CAROLINA DEPARTMENT OF
CORRECTIONS. ON NOVEMBER 9TH, 2022, APPELLANT WAS CONFINED: AT THE PERRRY
CORRECTIONAL INSTITUTICN, WHERE HE FILED HIS STEP#! GRIEVANCE TO CHALLENGE
'HIS CONVICTION FOR THE OFFENSE OF AN;(903) " THE TRAFFICKING, USE; AND/OR
POSSESSION OF NARCOTICS, MARIJUANA, OR UNAUTEHORIZED DRUGS, INCLUDING
 PRESCRIPTION DRUGS, INHALANTS, INTOXICANTS, AND SYNTHETICS. APPELIANT ASSERTS
THAT THE AGENCY'S DECISION TO FIND HIM GUILTY WAS NOT BASED UPON MATERIALS. AS
EVIDENCE, NO OVERWHELMING EVIDENCE OF ANY NARCOTICS, MARLJUANA OR UNATHORIZED
DRUGS FOUND IN HIS SYSTEM NOR IN HLS POSSESSION. THERE WERE NO POSITIVE
TESTING FOR EITHER OF THESE ALLEGED DRUGS. THE AGENCY'S DECISION OF FINDING
THE APPELIANT GUILTY WAS BASED UPON A THEORY AND'NOT BASED UPON ACTUAL. FACTS.
ON NOVEMBER 23RD,2022, APPELLANT'S STEP#! GRIEVANCE.WAS NOT PROPERLY
INVESTIGATED, BUT WAS DENIED. APPELIANT FOLLOWEED- UP FILING HIS STEP#2
GRIEVANCE, WHERE:-APPELTANT ALLEGED THAT NO MATERIAL FACTS.OR FINDING 013'(ﬁ S% .
MATERTAL, EVIDENCE WAS USED TO CONVICT ON THE RECORD. BUT, INSTEAD g
FINDINGOFGUILTWEREMADEOFFTHERE(X)RDANDUSFD'IOCDNVICTH @
DISCIPLINARY HEARING AND VIOLATED HIS DUE PROCESS RIGHTS. THIS éRrLEVANCE WAS

!:3

NOT PROPERLY INVESTIGATE),BUT WAS DENTED ON. JANUARY 4TH,2023. ¥ 1% MAY 18203 °

THE APPEAL FOLLOWS: . ‘% &
%, ¢
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ARGUMENT IN SUPPORT OF MOTION TO PROCEED

DISCUSSION

SCDC INITIATED THE RIGHTS OF THE APPELLANT WEEN IT TRIGGERRED HIS CLAIM
OF "LIBERTY INTEREST" WHEN IT DECIDED TO SANCTION HIM TO LOSS OF ACCRUED
GOOD-TIME CREDITS. APPELLANT ASSERTS THAT IN PURSUANT TO THE DECISIONS OF THE
SCUTH CAROLINA SUPREME COURT IN * AL-SHABAZZ v. STATE,J8@* S.C, 354, 527
S.E2d 742 (2000), THE COURT'S JURISDICTION TO HEAR SUCH MATTERS BASED UPCN THE
IMPLICATION OF A STATE-CREATED "liberty INTEREST" OR "PROPERTY INTEREST IS
SUFFICIENT TO TRIGGER PROCEDURAL DUE PROCESS GUARANTEES. SEE * ALLEN V. S.C.

DEPT, OF CORRECTIONS, S.E.2d 2023 WL 2778609 (S.C. 2023)(
WHERE THE RECUIREMENTS OF PROCEDXIRAL DUE PROCESS WILL ONLY APPLY TO THE

DEPRIVATION OF INTERESTS ENCOMPASSED BY THE FOURTEENTH AMENDMENT'S PROTECTION
OF LIRERTY AND PROPERTY. APPELLANT ASSERTS THAT HE WAS IMPROPERLY SANCTIONED
WITH & (60) SIXTY DAYS LOSS OF ACCRUED GOOD-TIME CREDITS WITH TRIGGERED AND

MAY AFFECT HIS RIGHIS TO GAIN ANY GOOD-TIME CREDITR, IN THE FUTURE IF HIS
CONVICTION AND SENTENCE MAY BE OVERTURNED. APPELIANT'S CONVICTION AND SENTENCE
FOR STATE COURT APPEATS ARE STILL ONGOING AND HAVE NOT BECAME FINAL.

THEREFORE, THIS DECISION TO BEBRIVE T APPELIAST OF HIS (60) SIXTY DAYS LOSS.OF
OPPORTUNITY TO EARN ANY SENTENCE RELATED GOOD-TIME CREDITS IN PURSUANT TO
SECTION 24--13-210(2), WITHOUT ANY MATERIAL EVIDENCE OR FACTS SUPPORTED ON THE
RECORD VIOLATES HIS DUE PROCESS PROCEDURALLY.

SEE * WOLFF v. McDONNELL, 418 U.S. 539, 563-69 (1974)( DETAILING DUE PROCESS
MINIMUMS FOR DISCIPLINARY PROCEDURES: (1) ADVANCE WRITTEN NOTICE OF CHARGES;
(2) WRITTEN STATEMENTS OF REASONS FOR DISCIPLINARY ACTIONS TAKEN;AND (3)
OPPORTUNITY TO CALL WITNESSES AND PRESENT EVIDENCE IF DOING SO WILL NOT
JHOPARDIZE INSTITUTIONAL SAFETYjy ALSO, SEE * SUPERINTENDENT, MASS CORR INSTT.
v. HIIL, 472 U.S. 445, 447, 454 (1985)( REQUIRING REVOCATION OF GOOD-TIME
CREDITS TO BE SUPPORTED BY "SOME EVIDENCE" IN DISCIPLINARY PROCEDURE RECORD TO
OOMPORT WITH DUE PROCESS. "SOME EVIDENCE" RULE REQUIRES ONLY THAT THE DECISION
NOT BE ARBITRARY OR WITHOUT SUPPORT IN THE RECORD. XXERIO0OHNSANEXONEES

* WILSON v. JONES,+430 F.3d4 1113, 1120-21 (10TH CIR. 2005) LIBERTY INTEREST IN
AVOIDING MISCONDUCT CONVICTION RESULTING IN DEMOTION OF CREDIT EARNING STATUS
CREATED BY. STATE REGULATIONS.




STATE OF SOUTH CAROLINA
IN THE ADMINISTRATIVE LAW COURT

DOCKET NO: 23--ALJ-04-0059--AP
GRIEVANCE NO: PCI-657-221
HON. ROBERT L. REIBOLD

MR,JAY WALTER TATE,#131879,
APPELLANT,

-VS--

S0UTH CAROLINA DEPARTMENT OF
CORRECTIONS,

PROOF OF SERVICE

S
N N Nt Nt el e et

RESPONDENT,

PROCF OF SERVICE

__ 1 HEREBY CERTIFY THAT A TRUE OOPY OF THE FOREGOING APPELLANT'S MOTION

TO PROCEED WAS, SERVED ON THIS |5 DAY OF _[Vees . ,2023,
upon tae following: THE HON. ROBERT I.. REIBOID, CAROLINA ADMINISTRATIVE
LAW OOURT, EDGAR A. BROWN BUILDING, SUITE 224, 1205 PENDLETON STREET,
COLUMBIA, S.C. 29201, and CHERON HESS, ADMINISTRATIVE COORDINATOR. OFFICE OF
GENERAL COUNSEL, SOUTH CAROLINA DEPARTMENT OF OORRECTIONS,. P.O. BOX 21787,
COLIMBIA, S.C. 29221-1787,

e Nr———— ——— —— —— t—— e e N e —— ———— —— —— —

WALTER TATE,#131879
KCI. HICKORY Di#140

4848 GOLDMINE HWY.
KERSHAW, S.C. 29067
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STATE OF SOUTH CARCLINA .
IN THE ADMINISTRATIVE LAW COURT

DOCKETNO: 23 -ALJ-04--0060-AP
GRIEVANCE NO: PCI--660--221
HON. ROBERT L. REIBOLDALJ

MR.JAY WALTER TATE,#131879;
APPELLANT,

VS

IN PURSUANT TO AL-SHABARZZ v. STATE
AND S.C. CODE ANN.§ 1-23-610

)

)

)

) .

) APPELIANT'S MOTION TO PROCEED
SOUTH CAROLINA DEPARIMENT OF )
CORRECTIONS, )
)

RESFONDENT ,

e . ———— S — s S ——————————a— N —— o S
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STATEMENT CF FACTS
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&
.
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THIS MATTER IS BEFORE THE ADMINISTRATIVE LAW COURT TN PURSUANT TO

-AN APPFAL, BY MR.JAY WALTER TATE,#131879, ("APPELLANT'') AN INMATE

CURRENTLY AT THE KERSHAW CORRECTIONAL INSTITUTION IN KERSHAW, S.C. APPELLANT
IS APPEALING THE FINAL DECISION OF (SCDC) SOUTH CAROLINA DEPARTMENT OF

" CORRECTIONS. ON NOVEMBER 9TH,2022, APPELLANT WAS CONFINED AT THE PERRY

CORRECTIONAL INSTITUTION, WHERE HE FILED HIS STEP#1 GRIEVANCE TO CHALLENGE
HIS CONVICTION FOR THE OFFENSE OF (855), "SMUGGLING AND/OR CONSPIRACY TO
SMUGGLE IN CONTRABAND". APPERLANT ASSERT'S THAT THE AGENCY'S DECISION TO FIND
HIM GUILTY FOR THE OFFENSE OF (855) WAS NOT BASED UPON MATERIAL EVIDENCE, NO
OVERWHEIMING EVIDENCE OF ANY DRUGS OR CONTRABAND BEING SMUGGLED INTO THE
INSTITUTION BY HIM.' THERE WERE NO POSITIVE TESTING, NOR ANY MATERIAL EVIDENCE
FOUND ON THE RECORD, THE AGENCY'S DECISION OF FINDING THE APPELLANT GUILTY WAS
BASED UPON A THEORY AND NOT ACTUAL FINDINGS OF FACTS. ON NOVEMBER 23RD, €029
APPELLANT'S STEP#1 GRIEVANCE WAS IMPROPERLY INVESTIGATED AND DERTED. APPE_ILAN].‘
FOLLOWED-UP WITH AN STEP#2 GRIEVANCE ON NOVEMBER 30TH,2022, ALLEGENG THAT NO
MATERIAL, FACTS WERE MADE ON THE RECORD, BUT FINDING OF GUILT WERE MADE OFF THE
RECORD AND USED TO CONVICT HIM AT THE HEARING. THIS GRIEVANCE WAS Ib@%qaggg.' s,

INVESTIGATED AND DENIED ON JANUARY 4TH,2023. THIS APPEAL FOLLOWS: :b,ie‘ : L by S
. GJ"* g‘t éi_@ .
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=
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ARGUMENT IN SUPPORT OF MOTION 'TO PROCEED

DISCUSSION

SCOC INITIATED THE RIGHTS OF THE. APPELLANT WEEN IT TRIGGERRED HIS CLAIM
OF ™LIBERTY INTEREST" WHEN IT DECIDED T0 SANCTION HIM TO LOSS OF ACCRUED
GOOD-TIME CREDITS. APPELIANT ASSERTS THAT IN PURSUANT TO THE DECISIONS OF THE
SOUTH CAROLINA SUPREME COURT' IN * AL-SEABAZZ: v. STATE38% S.C. 354, 527

- 8.E2d 742 (2000), THE OOURT'S JURISDICTION TO HEAR SUCH MATTERS BASED UPON THE

IMP...ICATION OF A STATE-CREATED "liberty INTEREST" OR "PROPERTY INTEREST IS

-SUFFICIFNT ‘IO TRIGGER PROCEDURAL DUE PROCESS GUARANTEES. SEE * ALLEN v. S.C.

DEPT. OF CORRECTIONS, S.E.2d 2023 WL 2778609 (S.C.. 2023)(

WHERE THE REQUIRE‘MENTS OF PROCEDURAL DUE PROCESS WILL ONLY APPLY TO THE
DEPRIVATION OF INTERESTS ENOOMPASSED BY THE FOURTEENTH AMENDMENT'S PROTECTION
oF LIBE'RTY AND PROPERTY. APPELLANT ASSERTS THAT HE WAS IMPROPERLY SANCTTONED
WITH A (60) SIXTY DAYS IDSS OF" AOCRUED GOOD-TIME CREDITS WITH TRIGGERED AND
DﬂYIAFFEKJI‘ HIS RIGHTS TO GAIN.ANY GCDD—TIME CREDITB; IN .THE FUTURE -IF HIS )
CONVICTION AND SEN‘I'ENCE MAY BE OVERTURNED. APPELTANT'S CONVICTION AND SENTENCE

o :
FORI STATE QOURT APPEALS ARE STILI, ONGOING AND HAVE NOT BECAME FINAL,

THEREFORE, THIS DECISION TO BEPRIVH THE AFPELLANT OF HIS (60) SIXTY DAYS LOSS. OF
OPPORTUNITY TO EARN ANY SENTENCE RELATED GOOD-TIME CREDITS IN PURSUANT TO

’ SE(TION 24-1 3—210(A) WITHOUT ANY MATERIAL EVIDENGF‘ Ok MCTS SUPPORTED ON THE

REQORD VIOLATES HIS DUE PROCESS PROCEDURALLY.
SEE * WOLFF V. McDONNELL, 418 U.S. 539, 563-69 (1974)( DETATLING DUE PROCESS
MINIMUMS FOR DISCIPLINARY PROCEDURES: (1) ADVANCE WRITTEN NOTICE OF CHARGES;
(2) WRTTTEN STATEMENTS OF REASONS FOR DISCIPLINARY ACTIONS TAKEN;AND (3)
OPPORTUNITY TO CALL WITNESSES AND PRESENT EVIDENCE IF DOING SO WILL NOT.
JEDPARDIZE INSTITUTIONAL SAFETY ALSO, SEF * SUPERINTENDENT, MASS CORR INSTI.

-

y_._ HIOL, 472 U. S. 445, 447, 454 (1985)( REQUIRING REVOCATION OF GOOD--TIME
CREDITS 'IO BE SUPPORTED BY "SOME EVIDENCE" IN DISCIPL]NARY FROCEDURE RECORD TO
COMPORT WI’I'H DUE PROCESS. "'SOME EVIDENCE" RULE REQUIRES ONLY THAT THE DECISION

* WILSON v. JONES,+430 F.3d 1113, 1120-21 (10TH CIR. 2005) L.IBERTY INTEREST IN
AVOIDING MTSCONDUCT .CONVICTION RESULTING IN DEMOTION OF CREDIT EARNING STATUS
CREATED BY. STATE REGULATIONS.
2 of 3 | - ‘ /1




CONCLUSION

FOR THE FOREGOING REASONS, -APPELTANT RESPECTFULLY ASKS THIS HONRABLE
. COURT, TO DECLINE DISMISSING THIS MATTER, AND PRAYS THAT THIS COURT WILL
ATIOW THIS MATTER TO PROCEED IN PURSUANT TO THE S.C. SUPREME COURT DECISION
OF AL-SHABAZZ v. STATE, AND GRANT ANY AND ALL RELIEFS AVAILABLE TO THE
APPELIANT AS JUSTICE IS SO REQUIRED, AS A MATTER OF LAW. |

LY SUBMITTED,.

L
o D°19,2083 sl S Ll
) : WALTER TATE,#131879

R /HICKORY D#140
4848 GOLDMINE HWY.
KERSHAW, S.C. 29067
PRO-SE APPELLANT
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STATE OF SOUTH CAROLINA \
. ADMINISTRATIVE LAW COURT

Jay Tate, #131 é79, , Doclk.st No. 23-ALJ-04-0059-AP

Appellant, ORDER GRANTING MOTION TO
DISMISS

VS.

| ATVETS
South Carolina Department of Corrections, : REC'}“ IY ED

Respondent. | JUN 16 2023

STATEMENT OF CASE

This matter is pending before the South Cérol'ma Administrative Law Court (the ALC or
the Court) pursuant to an appeal filed by Jay Tate (Appellant), an inmate incarcerated with the .

South Carolina Department of Corrections (the Departmérit' or SCDC) In his notice"of appeal -

filed on February 10, 2023, Appellant aIleg ed issues with his’ hearmg on a charge for traftlckm

use, and/or possession of narcotics, h1ar-yuan‘a, or unauthorized drugs, including prescription drugs,
- e

_inhalants, intoxicants and synthetics (903). Appellant attached his step 1 and step 2 grievarces to

the notice of appeal and incldded the Department's decisions as to the grievances. This matter was
assigned to the unders@ned on February 24, 2023.
On May 8, 2023, the Department filed a motion to dlsmlss pursuant to section 1-23- 600(D)

., of the South Caxolma Code (Supp. 2022) and Howard v South Carolina Department of

Corrections;399. S C. 618, 733 S.E. 2d 211 (2012), because Appellant is serving a life sentence,

_the less of good-t:m\. credit has no impact on Appellant's sentence, and ho siate=Credied liberty or -

property interest is implicated in.this case. To support its position, the Departnﬁent attached the

.§C Court of Appéals

disciplinary report and hearing record and a printout of the Department's-offender management

system to its motion. The disciplinary report and hearing record show Appellant received the -

following sanctions for his conviction (903): no tablet for 90 days, no canteen for 159 days, no
phone privileges for 139 days, no visitation for 139 days, extra duty for a périod of time,

disciplinary detention for a period of time, and a loss of 60 days of good-time credit. The offender

~ management printout shows Appellant is serving a life sentence.

On May 18, 2023, Appellant filed "Appellant's motion to proceed in pursuant to
Al-Shabazz v. State and S.C. Code Ann§ 1-23-610." which the Court construes as a response to

Lofs SR



the Department's motion to dismiss. According to Appellant, the Department "initiated the rights
of the appellant when it triggered his claim of 'liberty interest' when it decided to sanction him to
loss of accrued good-time credits." Appellant asserts that he was improperly sanctioned and that

his conviction and sentence are still pending on appeal.

DISCUSSION

The Court generally has jurisdiction to hear inmate appealé that have been properly filed
and served. See S.C. Code Ann. § 1-23-600(D) (Supp. 2022); Allen v. S.C. Dep't of Corr., Op. No.
28147 (8.C. Sup. Ct. ﬁlgd Apr. 5,2023) (Howard Adv. Sh. No. 13 at 32) ("[Tlhe ALC has subject
matter jurisdiction over inmate grievance appeals that have been properly filed."); see also Slezak
v. S.C. Dep't of Corr., 361 S.C. 327,331 605 S.E.2d 506, 507 (2004); Al-Shabazz, 338 S.C. at 369,
527 S.E.2d at 750 (stating the ALC's jurisdiction in inmate appeals is generally limited to
state-created liberty interests typically involving: (1) cases in which an inmate contends that prison
officials have érroneously calculated his sentence, sentence-related credits, or custody status; and
(2) cases in which an inmate has received punishment in a major disciplinary hearing because of
a serious rule violation).

. However, the C£>urt may summarily dismiss an inmate's appeal when the appeal does not
implicate state-created liberty or property interests, or when the inmate is not subjected to atypical
and significant hardships. See Slezak, 361 S.C. at 331, 605 S.E.2d at 507 (explaining summary
dismissal is appropriate when "the inmate's grievance does not implicate a state-created liberty or
property interest”); id. (explaining the Due Process Clause is only offended when an inmate is
subjected to "atypical and significant hardships in relation to ordinary in;:idents of prison life”
(citing Sandin v. Conner, 515 U.S. 472, 484 (1995))); Skipper v.vS. C. Dep't of Corr., 370 8.C. 267,
272-74, 633 S.E.2d 910, 913-14 (2006). "Courts traditionally have adopted a ‘hands off' doctrine
regarding judicial involvement in prison disciplinary procedures and other internal prison matters,
although they must intercede when infringements complained of by an inmate reach constitutioﬁal
dimensions." Al-Shabazz, 338 S.C. at 382, 527 S.E.2d at 757. .

Further, section 1-23-600(D) prohibits the Court from hearing. appeals from "an appeal
from an inmate in the custody of the Department . . . invoiving the loss of the opportunity to earn
sentence-related credits pursuant to [s]cctfon 24-13-210(A) or [s]ection 24-13-230(A)." In
Howard, 374 S.C. at 629-30, 649 S.E.2d at 217-18, our supreme couft addressed section

\
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1-23-600(D) and the Legislature's amendment of that section post Furtick v. South Carolina
Department of Corrections, 374 S.C. 334, 649 S.E.2d 35 (2007). Our supreme court
acknowledged "the Legislature's authority to limit the jurisdiction of the ALC" and noted "an
inmate's loss of the opportunity to earn sentence-related credits does not implicate a state-created
liberty interest.". Howard, 374 S.C. at 629, 733 S.E2d at 217. Nevertheless, a matter involving
loss of the opportunity to earn credits is reviewable by the ALC where an inmate's appeal also
implicates a state-created liberty or property interest, such as the loss of accrued sentence-related
credits." Id, at 630, 733 S.E.2d at 218,

Presently, the Departimeit secks an order of dismissal from the Court because it asserts
Appellant's appeal does not implicate any state-created liberty or property interests. Appellant
asserts the Court should not dismiss and that his liberty interests are implicated by the removal of
good-time credits. The Court agrees with the Department. Appellant received the following
sanctions for his conviction (903): no tablet for 90 days, no canteen for 159 days, no phone
privileges for 139 days, no visitation for 139 days, extra duty for a period of time, disciplinary
detention for a period of time, and a loss of 60 days of good-time credit. These sanctions do not
warrant due process protections. See Al-Shabazz, 338 S.C. at 372 n.8, 527 S.E.2d at 751 n.8
(stating "lesser penalties such as extra duty, loss of television privileges, or cell restriction" are not
afforded due process protections); Dumas v. State, 675 So. Zd 87, 89 (Ala. Crim. App. 1995)
(stating store, telephone, and visitation privileges are not liberty interests and thus an inmate has
"no liberty interest in the loss of those privileges"). Traditionally, the loss of accrued good-time
credits for an inmate. who could use the credits would be sufficient to triggef due process
protections. See Howard, 399 S.C. at 630, 733 S.E.2d at 218; see also Al-Shabazz, 338 S.C. at
369, 527 S.E.2d at 750 ("The requirements of procedural due process apply only to the deprivation

of interests encompassed by the Fourteenth Amendment's protection of liberty and property."

(quoting Board of Regents of State Colleges v. Roth, 408 U.S. 564, 569 (1972))); id. at 369-70,
527 S.E.2d at 750 ("The statutory right to sentence-related credits is a protected 'liberty' interest
under the Fourteenth Amendment, entitling an inmate to minimal due process to ensure the state-
created right was not arbitrarily abrogated.").

However, Appellant is serving a life sentence, and any good-time credits that may have
appeared on Appellant's record with the Department have no use to him to reducé his sentence of

life imprisonment. Because the credits are of no use to Appellant, the loss of the credits do not
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trigger due process protections, See generally Town of Castle Rock v. Gonzales, 545 U.S. 748,
766-67 (2005) (indicating that a}lthough a property interest can take different forms, they must
generally have "some ascertainable monetary value" to qualify for due process protection); Bd. of
Regents of State Coll., 408 U.S. at 577 ("To have a property interest in a benefit, a person clearly'
must have more than an abstract need or desire for it."); Whiting v. Univ. of S. Miss., 451 F.3d 339,
345 (5th Cir. 2006) ("A mere breach of contract will not suffice for [a due process action] . . .
unless [appellant's] constitutional rights have been denied or his exercise of those rights penalized
in some way."), abrogated on other grounds by Sims v. City of Madisonville, 894 F.3d 632, 640
(5th Cir. 2018); Portingn v. Ceunty of Samnia Clara, 995 ¥.2d 898, 905 (9th Cir. 1993)
("Deprivation of a benefit to which one is entitled under a statute or a contract does not
automatically give rise to a property interest protected by the Due Process Clause."); Klingler v.

Univ. of S. Miss., 612 Fed. Appx. 222, 227 (5th Cir. 2015) (holding that a professor who was

denied performance reviews that he needed to satisfy tenure criteria had no legitimate expectation

in obtaining tenure because the decision would still have been entirely at the discretion of the
board, and thus, he was not deprived of a constitutionally protected right). Based on the foregoing,

the Court finds that summary dismissal is appropriate.

ORDER
IT IS THEREFORE ORDERED that the Department's motion to dismiss is GRANTED

and this matter is DISMISSED WITH PREJUDICE.

AND IT IS SO ORDERED.

Robert L. Reibold
Administrative Law Judge

May 22, 2023
Columbia, South Carolina
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CERTIFICATE OF SERVICE
I, James Smith Harrison, 111, hereby certify that I have this date served this order upon all

parties to this cause by depositing a copy hereof in the United States mail, postage paid, in the

Interagency Mail Service, or by electronic mail, to the address provided by the party(ies) and/or

their attorney(s).
7o % DT
e
# " James Smith Harrison, IIT
Judicial Law Clerk

May 22, 2023
Columbia, South Carolina
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. EE
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
Jay Tate, #131879, ) Docket No. 23-ALJ-04-0060-AP
Appellant, ORDER GRANTING MOTION TO
DISMISS '
Vs.

South Carolina Department of Corrections, .

Respondent.

STATEMENT OF CASE
This matter is pending before the South Carolina Administrative Law Court (the ALC or

the Court) pursuant to an appeal filed by Jay Tate (Appellant), an inmate incarcerated with the
South Carolina Department of Corrections (the Department or SCDC). In his notice of appeal
filed on February 10, 2023, Appellant alleged issues with his hearing on a charge for smuggling
and/or conspiracy to smuggle in contraband (855). Appellant attached his step 1 and step 2
grievances to the notice of appeal and included the Department's decisions as to the grievances.
This matter was assigned to the undersigned on February 24, 2023. .

On May 8, 2023, the Department filed a motion to dismiss pursuant to section 1-23-600(D)
of the South Carolina Code (Supp. 2022) and Howard v. South Carolina Department of
Corrections, 399 S.C. 618, 733 S.E.2d 211 (2012), becduse Appellant is serving a life sentence,
the loss of good-time credit has no impact on Appellant's sentence, and no state-created liberty or
property interest is implicated in this case. To support its position, the Department attached the
disciplinary report and hearing record and a printout of the Department's offender, mandgement
S}"stem to its motion. The disciplinary report and hearing record show Appellant received the
following sanctions for his conviction (855): no tablet for 20 days, no canteen for 109 days, no
phone privileges for 109 days, no visitation for 109 days, extra duty for a period of time,
disciplinary detention for a period of time, and a loss of 30 days of good-time credit. The offender
management printout shows Appellant is serving a life sentence. '

On May 17, 2023, Appellant filed "Appellant's motion to proceed in pursuant to
Al-Shabazz v. State and S.C. Code Ann § 1-23-610," which the Court construes as a response to

the Department's motion to dismiss. According to Appellant, the Department "initiated the rights
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of the appellant when it triggered his claim of 'liberty interest' when it decided to sanction him to
loss of accrued good-time credits." Appellant asserts that he was improperly sanctioned and that

his conviction and sentence are still pending on appeal.

DISCUSSION

The Court generally has jurisdiction to hear inmate appeals that have been properly filed
and served. See S.C. Code Ann. § 1-23-600(D) (Supp. 2022); Allen v. S.C. Dep't of Corr., Op. No.
28147 (S.C. Sup. Ct. filed Apr. 5, 2023) (Howard Adv. Sh. No. 13 at 32) ("[T]he ALC has subject
matter jurisdiction over inmate grievance appeals that have been properly filed."); see also Slezak
v. S.C. Dep't of Corr., 361 S.C. 327,331 605 S.E.2d 506, 507 (2004); Al-Shabazz, 338 S.C. at 369,
527 S:E.2d at 750 (stating the ALC's jurisdiction in inmate appeals is generally limited to
state-created liberty interests typically involving: (1) cases in which an inmate contends that prison
officials have erroneously calculated his sentence, sentence-related credits, or custody status; and
(2) cases in Whl;Ch an inmate has received punishment in a major disciplinary hearing because of
a serious rule violation).

However, the Court may summarily dismiss an inmate's appeal when the appeal does not
implicate state-created liberty or property interests, or when the inmate is not subjected to atypical
and significant hardships. See Slezak, 361 S.C. at 331, 605 S.E.2d at 507 (explaining summary
dismissal is appropriate when "the inmate's grievance does not implicate a state-created liberty or
property interest"); id. (explaining the Due Process Claljlse is only offended when an inmate is
subjected to "atypical and significant hardships in relation to ordinary incidents of prison life"
(citing Sandin v. Conner, 515 U.S. 472, 484 (1995))); Skipper v. S.C. Dep't of Corr., 370 S.C. 267,
272-74, 633 S.E.2d 910, 913-14 (2006). "Courts traditienally have adopted a 'hands off' doctrine

regarding judicial involvement in prison disciplinary procedures and other internal prison matters,

_ although they must intercede when infringements complained of by an inmate reach constitutional

dimensions.” Al-Shabazz, 338 S.C. at 382, 527 S.E.2d at 757.

Further, section 1-23-600(D) prohibits the Court from hearing appeals from "an appeal
from an inmate in the custody of the Department . . . involving the loss of the opportunity to earn
sentence-related credits pursuant to [slection 24-13-210(A) or [s]ection 24-13-230(A)." In
Howard, 374 S.C. at 629-30, 649 S.E.2d at 217-18, our supreme court addressed sect:ion
1-23-600(D) and the Legislature's amendment of that section post Furtick v. South Carolina

’
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Department of Corrections, 374 8.C. 334, 649 S.E2d 35 (2007). Our supreme court
acknowledged "the Legislature's authority to limit the jurisdiction of the ALC" and noted "an
inmate's loss of the opportunity to earn sentence-related credits does not implicate a state-created
liberty interest." Howard, 374 S.C. at 629, 733 S.E.2d at 217. Nevertheless, a matter involving
loss of the opportunity to earn credits is reviewable by the ALC where an inmate's appeal also
implicates a state-created liberty or property interest, such as the loss of accrued sentence-related
credits." Id. at 630, 733 S.E.2d at 218. ,

Presently, the Department seeks an order of dismissal from the Court because it asserts
Appellant's appeal does not implicate any state-created liberty or property interests. Appellant
asserts the Court'should not dismiss and that his liberty interests are implicated.by the removal of
good-time credits. The Court agrees with the Department. Appellant received the following
sanctions for his conviction (855): no tablet for 20 days, no canteen for 109 days, no phone
privileges for 109 days, no visitation for 109 days, extra duty for a period of time, disciplinary
detention for a period of time, and a loss of 30 days of good-time credit. These sanctions do not
warrant due process protections. See Al-Shabazz, 338 S.C. at 372 n.8, 527 S.E.2d at 751 n.8
(stating "lesser penalties such as extra duty, loss of television privileges, or cell restriction” are not
afforded due process protections); Dumas v. State, 675 So. 2d 87, 89 (Ala. Crim. App. 1995)
(stating store, telephone, and visitation privileges ‘arc not libérty interests and thus an inmate has
"no liberty interest in the loss of those privileges"). Traditionally, the loss of accrued good-time
credits for an inmate who could use the credilts would be sufficient to trigger due process
protections. See Howard, 399 S.C. at 630, 733 S.E.2d at 218; see also Al-Shabazz, 338 S.C. at
369, 527 S.E.2d at 750 ("The requirements of procedural due process apply only to the deprivation
of interests encompassed by the Fourteenth Amendment's protection of liberty and property."
(quoting Board of Regents of State Colleges v. Roth, 408 U.S. 564, 569 (1972))); id. at 369-70,
527 S.E.2d at 750 ("The statutory right to sentence-related credits is a protected 'liberty’ interest
under the Fourteenth Amendment, entitling an inmate to minimal due process to ensure the state-
created right was not arbitrarily abrogated.").

However, Appellant is serving a life sentence, and any good-time credits that may have
appeared on Appellant's record with the Department have no use to him to reduce his sentence of
life imprisonment. Because the credits are of no use to Appellant, the loss of the credits do not

trigger due process protections. See generally Town of Castle Rock v. Gonzales, 545 U.S. 748,

I 30f 5
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766-67 (2005) (indicating that although a property interest can take different forms, they must
generally have "some ascertainable monetaryvvaluc" to qualify for due process protection); Bd. of
Regenfs of State Coll., 408 U.S. at 577 ("To havé a property interest in a benefit, a person clearly
must have more than an ab;tract need of desire for it."); Whiting v. Univ. of S. Miss., 451 F.3d 339,
345 (5th Cir. 2006) ("A mere breach of contract will not suffice for [a due process action] . . .
unless [appellant's] constitutional righté have been denied or his exercise of those rights penalized
in some way."), abrogated on other grounds by Sims v. City of Madisonville, 894 F .3d 632, 640
(5th Cir. 2018); Portman . County of Santa Clara, 995 F.2d 898, 905 (9th Cir. 1993)
("Deprivation of a benefit to which one is entitled under a statute or a contract does not
automatically give rise to a property interest protected by the Due Process Clause."); Klingler v.
Univ, of S. Miss., 612 Fed. Appx. 222, 227 (5th Cir. 2015) (holding that a professor who was
denied performance reviews that he needed to satisfy tenure criteria had no legitimate expectation
in obtaining tenure because the decision would still have beén entirely at the discretion of the

board, and thus, he was not deprived of a constitutionally protected right). Based on the foregoing,

the Court finds that summary dismissal is approptiate.

ORDER |
IT IS THEREFORE ORDERED that the Department's motion to dismiss is GRANTED
and this matter is DISMISSED WITH PREJUDICE.

AND IT IS SO ORDERED.
ﬁ (R

Robert L. Reibold
Administrative Law Judge

May 22, 2023
Columbia, South Carolina
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CERTIFICATE OF SERVICE
1, James Smith Harrison, III, hereby certify that I have this date served this order upon all

parties to this cause by depositing a copy hereof in the United States mail, postage paid, in the

Interagency Mail Service, or by electronic mail, to the address provided by the party(ies) and/or

their attorney(s).
J_ s De_am
# James Smith Harrison, I1I
Judicial Law Clerk
May 22, 2023

Columbia, South Carolina
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STATEMENT OF THE CASE

On October 14, 2022 Appellant received an incident report while he was an inmate at the
Perry Correctional Institution. The incident was initiated by reporting Official S gt.. Hester,
charging Appellant with the following offenses: (903) Trafficking/Use/Possession, Narcotics,
Marijuana, etc. Level 1 offense and (855) Conspiring to Smuggle Contraband into Institution
Level 2 offense. Both are serious offenses. 'i'he incident was referred to a Disciplinary hearing on
October 18, 2022. On November 2, 2022, a disciplinary hearing was conducted and Appellant
was convicted of both offenses. On November 9, 2022, Appellant shared his Step 1 grievances
on both offenses. On November 28, 2022, Appellant received the Warden’s response denying his
grievances. On November 30, 2022, Appellant started his Step 2 grievances stating his
dissatisfaction with the Warden’s response. On January 4, 2023, Appellant received the
Responsible official’s decision and reason for denying his grievances. On February 10, 2023,
Appellant filed his notice of appeal with the South Carolina Administrative Law Court. On
February 24, 2023, the case was assigned to the Hon. Robert L. Reibold, Case numbers
23C0059, Grievance No: PCI 065-7-22 and #23C0060, Grievance No: PCI 660-22. Appeal as
follows with the South Carolina Court of Appeals filed on June 22, 2023, Appellate Case No:

2023-001002.



ARGUMENTS

Hearing Officer P. Hough never used the South Carolina Department of Corrections
Form 19-79 “Controlled Substance Testing and Disposition Form” that establishes the exact type -
of illegal drug that was found. This violates the South Carolina Department of Corrections
Policies and Procedures. This was not documented on the South Carolina Department of

Corrections 19-69 Disciplinary Report and Hearing Record.

Appellant never heard this alleged phone audio recording and an inmate can hear all the
evidence at a disciplinary hearing unless it jeopardizes prison security of life or safety of other

persons. Citing, Al-Shabazz 527 S.E. 2d 942, Wolff v. McDonnell, 418 U.S. 539 and South

Carolina Department of Corrections Policies and Procedures 13.1., USCA 14 Amend., Article 1

§3 of the South Carolina Constitution.

Appellant is asking this court to order the South Carolina Department of
Corrections to release the discovery and transcript copy of the disciplinary hearing that

was held on November 2, 2022.

Appellant asserts that Global Tel Link Corporation violated the terms and agreement by
providing the South Carolina Department of Corrections with this screenshot of this alleged

phone conversation picture.

Appellant never had any possession of any illegal drugs. Appellant never conspired to smuggle

any contraband into the Perry Correctional Institution.
Footnotes

Inmate Shelton, Scotty #385004 was never charged.



Jay Walter Tate, Jr. #131879
Kershaw C.I. HD-140
4848 Gold Mine Hwy
Kershaw, S.C. 29067
September 7, 2023

Jenny Abbott Kitchings (Clerk)

South Carolina Court of Appeals

Post Office Box 11629

Columbia, S.C. 29211

Re: Jay Tate #131879 v. SCDC
Appellate Case No. 2023-001002

Dear Ms. Kitchings:

I sent a check for the amount of $150.00 toward the filing fee in my case. To my
understanding, the filing fee is $250.00. I will pay the remaining balance when I get it into my
Cooper Trust Fund Account.

At this point, there will be no record or appeal because the South Carolina Department of
Corrections has not turned over the discovery to the disciplinary hearing that was held on
November 2, 2022. 1 sent the motions and dismissal when I filed the Notice to Appeal. I asked
the court to order SCDC to turn over the discovery. I filed the motions and the dismissal with the

Notice to Appeal. A FSemme +—
AP C

Appellant was denied effective assistance on November 2, 2022, Appellant was assigned
a Counsel Substitute, Mr. McCarthy, which helped the state’s agency to bolster their case against
appellant. Counsel Substitute was inadequate for failing to move and have both charges 903 and
855 dismissed because there was no testing of the illegal drugs on the required South Carolina
Department of Corrections 19-79 Form and failing to have the alleged audio recording of the
Global Tel Link phone call suppressed. Appellant alleges a “Brady Violation” in which this
evidence was never disclosed to the Counsel Substitute, Mr. McCarthy. Before the disciplinary
hearing, Appellant asserts that Counsel Substitute never consulted with him prior to the
disciplinary hearing and that is stated on the record. Counsel Substitute also violated the South
Carolina Department of Corrections, Policies and Procedures.

[ appreciate your time and consideration of this very important matter.

Sin

AT D

Jay alter Tate, Jr. #;/115/79

Ce: Christina Cate Bigelow, Esquire
South Carolina Department of Corrections
Office of General Counsel

Footnote: I believe that Counsel Substitute Mr. McCarthy was a Former Disciplinary Hearing
Officer.



CONCLUSION

Wherefore for all reasons stated, Appellant respectfully asks this Honorable Court to

reverse the decision to deny, made by the Administrative Law Court, for further proceedings in

compliance with the SCRCP Rule 52(a), and this court deems just and proper.

Executed on this 7th day of September, 2023.

Respectfully Submitted,

WM=TE
. a{y(Walter Tate Jr., #/li 1479
K.C.I1HD-140

4848 Gold Mine Hwy

Kershaw, S.C. 29067

Pro-Se Appellant




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE ADMINISTRATIVE LAW COURT
THE HON. ROBERT L. REIBOLD, ALJ

APPELLATE CASE NO: 2023-001002

Mr. Jay Walter Tate, Jr. #131879, Appellant,
V.

South Carolina Department of Corrections, Respondent,

Proof of Service

[ hereby certify, that a true copy of the Appellant’s Initial Brief, have been served
this 7% day of September, 2023, on the Respondent, Christina Catoe Bigelow, Esquire,
South Carolina Department of Corrections, Office of General Counsel, P.O. Box 21787,
Columbia, S.C., 29221, and the S.C. Court of Appeals, Jenny A. Kitchings, Clerk of
Court, P.O. Box 11629, Columbia, S.C. 29211.

Dated: September 7. 2023 Y

Respgetfully Submitted,

K.C1. HD-140
4848 Gold Mine Hwy
Kershaw, SC 29067
Pro-Se Appellant



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE ADMINISTRATIVE LAW COURT
Administrative Lawv Judge Robert L Reibold

ALC Case No. 23-ALJ-59 and 60
Appellate Case No. 2023=001002

JAY NALTER TATE, JR. 131879
Appellate - S

Ve

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

Respondant . - .

Motion to cbtain leave of court to amend .initial Brief.
and expand the Designation of Matter to be included.

Hotion to obtain leave of court to amend initial brief.

The Respondents failed to follow their owm policy and procedure wvhich resulted
in wrong convictions. The Administrative Law Judgé showed willful blindness
toward the actual issues that was filed to have the appeal approved withe-in
their court. The Administrative Law Judge showed a willful blindness toward
the requirement of procedural due process apply only to the deprivaticn of
intrests encompassed by the fourteenth amendment protection of liberty and
property. The Appellate never filed notice of appeal to the Administrative
Law Court on any good time credits. The appellate never filed any Step 1 ir
Steo 2 Grievances. " ‘ '
Motion to Expand the Designation of Matter. Appellate will regquest to have
the folloving expand the Designation of Matter to be included:

1. Notice of appeal docket no 23-ALJ-04-0059-AP

2. Notice of Appeal Docket No. 23-ALJ-04-0060-AP

3. Incident Report

4. Disciplinary Report and Hearing Record



CONCLUSION

For the forgoing reasons, Appellate request that both moticns be granted.

(/vz/éS} fialter Tate, Jr. 131879
Kershaw Correcticnal
4848 Gold Mine Highway

Kershaw, South Carolina, 29067
Movember 28, 2023



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FRCH THE ADMINISTRATIVE kAW COOURT
Administrative Lav Judge Rebert L. Reibold

ALC Caze No. 23=-ALJ-04-59 and €0
Appellate Case No. 2023-001002

JAY MALTEZR TATE JR. § 131879,
APPELLANT

Vo

SOUTH CAROLINA DEPRRTHENT OF CORRECTIONS,
RESPONDENT

CERTIZICATE OF SERVICE

I, J&y Walter Tate, Jr.,. hereby certify that & true copy of the
&ppeilant a Motion to E&o&nd the Designation of Watter to be included in the
record on Appeal to Respondent addressed as follows:

Christina Catoe Bigelow. Deputy General Counsel
Office of General Counsel

South Carcolina Department of Corrections
P.Q. Box 21787

Colunbia, South Carolima 29211

November 26, 2023

’\
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Ja§ Walter Tate, Jr, ﬁ H“NB?@
Kershay Correctional

4848 Gold HMine Highway
Kershaw, Scuth Carolina 29067




The South Carolinag Court of ppeals

Jay Tate, #131879, Appellant,
v,
South Carolina Department of Corrections, Respondent.

Appellate Case No. 2023-001002

ORDER

After carelul consideration, Appellant's motion to amend his designation of matter
and initial briefis granted. Appellant's amended initial brief and designation of
matter shall comply with Rules 208(b)(1) and 209 of the South Carolina Appellate
Court Rules, and shall not include or reference any matter that was not presented to
the Administrative Law Court. See Rule 210(c), SCACR ("The Record shall not

.. . Include matter which was not presented to the lower court or tribunal.”).
Within thirty days of the datc of this order, Appellant shall serve and file his
amended initial brief and designation of matter. Respondent shall have thirty days
from the date of service of Appellant's brief and designation to file its own
arncnded initial brief and designation, if it so chooses:~-—

R
" FOR THEOURT
‘L (\
Columbia, South Carolina
ce:
Jay Walter Tate, Jr., 131879 : ' FILED

Christina Catoc Bigelow, Esquire Jun 20 2024
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Exibit L |
M SOUTH CAROLINA DEPARTMENT OF CORREC’I‘&%Mﬁ‘EHE @Qp y

- INCIDENT REPORT
rolz] v (i)
Institution/Center: PERRY CORRECTIONAL

Reporting Official (Bull Name): HESTER, A
Employee ID #: 062731 _
Location of Incident: GTL PHONE SYSTEM

::"397
Page 1, of 1
Date of Report: 10/14/2022"

Time of Repert: 3:20PM APPROX

,,,,,,

Time of Incident:5:06PM APPROX

Inmate(s)/Resident:  SCDC # Age: Sex. . Race: Bmployee(s)Witnesses Inyolved:
| L T ' | 1.CAPT. TOTH " i
7 SHELTON;SGOTTY 385004 2.5GT. BOCCABELLD
3. - ] 3.
n .
5 15.

On the above date and approximate time:

inmate Tate, Jay #131879 was transfered via bus with 6 other inmates from Lee Gorrectional on
140/12/2022. 1, Sgt. Hester, was reviewing phone calls | started a call by inmate Tate. At Min mark
3:13 inmate Tate told the person he was on-the phone with "Man | had two Marijuana vapors when |
came heré" then stated "l let the white dude hold um that came here, | told him, man you in the
same dorm as me don't try nothin. And man they got his ass before 8:00 this morning, and | had fold

him don't do nothin, this real jail here man.

" Inmate Tate was transfered with inmate Shetton, Scotty

#385004 on 10/12/2022. Inmate Tate and Shelton were

both housed in Q1 upon transfer to Perry.

On 10/13/2022 inmate Shelton was brought up to the holding ce

It after raising suspicion to the officer

in the dorm he was housed in. Upen a search of inmate Shelton 1 Vape pen was recovered on the
inmates person. | tested that vape pen and it did come back positive for THC. Inmate Shelton was
the only white male that transfered that day with inmate Tate. Inmate Shelton was questioned in the
holding célt on how he acquired the vape pen but he refused to answer. END OF REPORT

£

> AL ST .CONTRABAND SGT.

Bvidence: GTL SCREENSHOT

Dispositicn of Evidence:

STG Related - Refer to STG Comrmittee

DYes DNO Unknown

This incident is DRUG related

Supervisor's Comments:

REFER TO MAJOR

Printed Name®™7 .
. 2 )W\'/u < gfrg.é 27O

Signature: - Title: 7 Date/Time: ’/20;{2’33& Yes I No r_lUnknown
MaJor/Re%' e A v J MK ) Responsible Authority
Action Taken
@55’/9 o7

// D Informal Resolution
Prinied Name:/{//‘ﬂnj 0. 141 DAdministrative Resolution
Signature: /(/77/74 " ,Titl% " Daté/Time: A#”’x ' \/lRefer to Disciplinary Hearing

5%

SCDC Form 19-29A (Rev. January 2005)



SOUTH CAROLINA DEPAITMENT OF CORRECTIONS =T Q
DiSCIPLINARY REPORT AND HEARING RECOR .

Cagedr 74 8 Inmate Name: TATE, InY scocs: 131879
Living Asca: BVIB lob LOC" v . _,._ . —. Cunedy. 5T
Oiftace Gue JOHAROO22 Sifens: Tume _05.06 [ AM [T 714 Inshiation: u"r Y Ccam&ienal instivtlen =]

(hlerse Oevaripticn;

WS it B Seuanl Gnlicbond WD
' 7 PR ki NV

a5 g 0}03 o< 2.5 AAGUAS fv'r"‘ oﬂ :D Q"‘/
) ()0:... R LY VY SV éﬂ J/D

Charging Cflicer/Emglioyee: A, HESTER Title: INTEL. SGTY

IMBLLTE HOTIFICATION: YOU WLLL APPEAR BEFORE A HEARING GFACER 38 HOURS Qf. MORE AFTER YOUR RECEWT OF
THIS NOTICE. YCU HAVZ THE RIGHT TO SUBMIT A WRITTEHN STATEMENT AND MAKE A VERBAL STATEMENT.

O I GIVE LP MY RIGNT TO 42 HOUR ROTICE AND AUTHORIZE THE HEZARING OFFICER TO PROCSED WITH THE HEARING

O 10U 0NT WANT TO BE PAESEMT AT MY HEARING RHWEPH SECREGATION QLY '

TR W AN MY ACCUSER PRESENT AL LI HRARING : D*"f-""‘“ COUMSEL SUBSTITUTE

IsRESo P ichg WANT Y ACCUSER FRESENMT AT MY HEARING Q1 DO »Or V¥ ANT & COUNSEL SUBSTITL]E

Crle &Time Motified: Q—-‘f«-ﬁvq _L_'H__L A‘n@ By (Print) »&O[_ t PWJ (‘/\f'.\ _
leranie Signamees, )'J./ i, ":'Z_‘_::_ SCDCH: ,dzlj 14 Dater _1_0__2;:6'__2/_”

HEARINGLSFORMY r(»fa

('harin; Catz ] r{ _Z (—p’aeanug T\r I’(E\n !M'x‘c jnes: MMM [k\axbx\s; Level: 10,3
El‘;: srbzaed Counied Subscliut ] "1}[‘ “ (_Fﬂ l/q hl A l

IXPLARM BELOW BY MUMBER; (1) (F COURMSEL SUBSTITUTE WAS HOT PRESENT DURING PART OF THE HEARING; {1) IF ACCUSZD WAS
EXCLYOED FAOM ANY PART OF FHE EVIDENCE STAGE IF ANY (3) WITNESSES, (4) DICUMENTATIQN, OR (3) EVINEMCE WAS EXCLUDED
FROM THE HEARING, {6} if INFLLTZ Was DENIED CONFRONTATION QUESTIONTHNG AND/QIL CROSS EXAMINATIGN OF A WITHESS AT THE
HEAPING 2R (27 IF HEARING WAS DELAYED
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October & 2024 &ECEWE_D

. Cocrgg 20
Jenny A. Kitchings, Clerk of Court OUftOfA
Peals

South Carolina Court of Appeals
P.0O. Box 11629
Columbia, SC 29211

RE: Appellate Case No.:23-001002
Final Brief and Appellant Designation of matter
To Be Included in the Record on Appeal

Dear Mrs. Kitchings,

I have enclosed the Final Brief and Designation of Matter to be
included in the Record on Appeal. I am not an attorney, and I
tried to follow the court rules. If there are any gquestions
please feel free to contact me.

Thank you for your valvable time that you have rendered into this
very important matter.

7

/7"/‘/ly
) A
J W. Tate J 875

rshaw Corr. Hfsti. -Syc-A.Ja
848 Gold Mine Hwy
Kershaw, SC 290067
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