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STATE OF SOUTH CAROLINA 



COUNTY OF LEXINGTON 



 



Joseph R. Dawson Jr.  



   Plaintiff, 



 vs. 



 



Heather Pounds, Personal Representative,  



et al 



   Defendant. 



 



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



IN THE COURT OF COMMON PLEAS 



ELEVENTH JUDICIAL CIRCUIT 



 



     CIVIL ACTION NO.: 2020CP3201941 



 



 



 



ORDER  



 



 This matter was before the Court for a hearing on April 10, 2024.  Plaintiff’s Summons 



and Petition were removed from the Lexington County Probate Court to Circuit Court on May 4, 



2020.  Plaintiff seeks Petition for Formal Testacy and Appointment, and Supplemental Petition to 



Contest Validity of Last Will and Testament and Other Financial Transactions.  The Plaintiff, 



Joseph R. Dawson Jr., (“Plaintiff”) was present and represented by Gregory E. Parker, Jr., Esq., 



and the Defendant, Heather Pounds, was present and represented by Lourie A. Salley, III, Esq.  



The Court finds as follows.  



FACTUAL AND PROCEDURAL HISTORY 



Jane Rollins Dawson (hereinafter the “Decedent”) died on March 16, 2020.  She was 



survived by one child, Plaintiff Joseph R. Dawson, Jr., and predeceased by one child, John R. 



Dawson.  Decedent was also survived by John R. Dawson’s three children, Kaitlyn Jane Dawson, 



Jacob Dawson, and Jonathan Dawson.  On March 17, 2020, Defendant Heather Pounds filed the 



Decedent’s purported Last Will and Testament, dated July 14, 2019, and requested to be appointed 



as Personal Representative.  Based on the Will, the Probate Court appointed Defendant as Personal 



Representative on March 26, 2020. 



  Defendant is the daughter of John R. Dawson’s ex-wife.  Put another way, Defendant is 



Decedent’s step granddaughter. Decedent executed a Health Care Power of Attorney and Durable 
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Power of Attorney on April 18, 2019, which nominated Defendant Pounds to serve as Decedent’s 



primary agent.  Plaintiff alleges that prior to 2019, he had primarily assisted Decedent with her 



finances; however, after Defendant Pounds became Decedent’s agent under the Power of Attorney 



documents, Plaintiff’s access to Decedent was lessened. 



At this time, Plaintiff and Decedent were joint owners on First Citizens Bank accounts 



(ending in -8809 and -8916).  On May 1, 2019, Defendant was added as a joint owner to Decedent’s 



First Citizens Bank account (ending in -7068).  An additional joint account (ending in -9773) was 



opened on June 20, 2019 at First Citizens Bank with Decedent and Defendant Pounds as joint 



owners.  Decedent’s Fidelity brokerage account was liquidated and a check was issued on June 21, 



2019 in the amount of $96,142.11. The Fidelity proceeds were deposited in the recently created 



First Citizens Bank account (ending in -9773).  Further, when Defendant was added to the First 



Citizens Bank account (ending in -7068), the joint account between Decedent and Plaintiff was 



closed and the funds were deposited in -7068 which brought he balance in -7068 to just over 



$37,000.00. 



On or about July 14, 2019, Decedent purportedly signed the Last Will and Testament.  In 



the Will, Defendant is nominated to serve as Personal Representative and is the devisee entitled to 



receive the majority of Decedent’s estate assets. As previously noted, Defendant filed the Will and 



Application with the Probate Court on March 17, 2020, the day after Decedent’s death.  On April 



1, 2020, Defendant executed a Deed of Distribution transferring the Decedent’s interest in the real 



property located at 107 Highland Hope Lane, Gilbert, South Carolina 29054 to herself.  Prior to 



the 2019 Will, Plaintiff contends Decedent’s long-standing plan was to leave her assets to her son 



and her predeceased son’s children.  
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On April 23, 2020, Plaintiff filed a Summons, Petition for Formal Testacy and 



Appointment, and Supplemental Petition to Contest Validity of Last Will and Testament and Other 



Financial Transactions. In his action, Plaintiff alleged that (1) the Last Will and Testament is 



invalid due to lack of testamentary capacity and/or undue influence; (2) the retitling or transfer of 



accounts, beneficiary designations, and vehicles are invalid due to lack of contractual capacity 



and/or undue influence; (3) Respondent converted assets before and after Decedent’s death; (4) 



Respondent provide an accounting of all financial transactions from April 18, 2019 to the present; 



(5) the Court should impose a constructive trust on assets that were being wrongfully withheld 



from the Estate; and (6) Respondent should be removed as Personal Representative.  Plaintiff also 



filed an Application for Restraint of Personal Representative, Notice of Motion and Motion to 



Freeze Assets and Void Deed of Distribution, and an Affidavit for Access to Safe Deposit Box.  



The Probate Court granted Plaintiff’s Application for Restraint and issued a letter to the 



Personal Representative, dated May 4, 2020, indicating the same. On the Court’s own Motion, all 



pending matters were removed to the Circuit Court by Order, dated May 5, 2020.  Defendant filed 



her Answer and Counterclaims on July 7, 2020.  On March 1, 2020, Plaintiff sought, and the Court 



granted, injunctive relief to freeze assets and void the deed of distribution until the will contest is 



settled.  



LEGAL STANDARD 



 In a bench trial, the trial judge acts as the finder of fact. Lollis v. Dutton, 421 S.C. 467, 483, 



807 S.E.2d 723, 731 (Ct. App. 2017). “[T]he judge, as the finder of fact, may believe all, some, or 



none of the testimony, even when [the testimony] is not contradicted.” Id. (internal citation 



omitted). A trial judge will be accorded great deference where matters of credibility are involved. 



Id. (internal citations omitted).  



E
LE



C
T



R
O



N
IC



A
LLY



 F
ILE



D
 - 2024 Jun 10 1:00 P



M
 - LE



X
IN



G
T



O
N



 - C
O



M
M



O
N



 P
LE



A
S



 - C
A



S
E



#2020C
P



3201941











4 



 



 In will contest cases, S.C. Code Ann § 62-3-407 provides that, “proponents of a will have 



the burden of establishing prima facie proof of due execution in all cases.” This burden shifts when 



contestants seek to establish undue influence.  “Contestants of a will have the burden of 



establishing undue influence, fraud, duress, mistake, revocation, or lack of testamentary intent or 



capacity.  § 62-3-407.  



ANALYSIS  



At the outset of trial, the parties stipulated to the dismissal of causes of action for (1) lack 



of testamentary capacity and (2) lack of contractual capacity.  Remaining before the Court were 



determinations as to (1) valid will execution, (2) undue influence as to will execution, (3) undue 



influence as to transfer and retitling of accounts, (4) conversion, (5) accounting, (6) imposing a 



constructive trust, and (7) removal of personal representative. The Court will address each in part.  



I. WILL EXECUTION  



Plaintiff argues that the July 2019 Will does not satisfy the requirements for will execution 



as set forth in S.C. Code Ann. § 62-2-502.  The provision governing execution of wills requires 



“every will must be in writing signed by the testator or in the testator's name by some other person 



in the testator's presence and by his or her direction, and must be signed by at least two persons 



each of whom witnessed either the signing or the testator's acknowledgment of the signature or of 



the will.” § 62-2-502.  Plaintiff argues that the July 2019 Will fails to meet the requirements for a 



witness.  



During trial, Plaintiff called to testify Hampton Ellis, one of the witnesses to the July 2019 



Will.  Ellis testified that he was Decedent’s neighbor and was called over on July 14, 2019 to 



witness and sign documents.  Ellis testified he was given a brief synopsis of the paperwork and 



then asked to sign. Ellis further testified he did not witness Decedent sign the paper work and he 
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could not recall whether Decedent expressly indicated she had signed the paperwork.  Based on 



the foregoing, Plaintiff argued that Decedent’s failure to acknowledge her signature in the presence 



of the attesting witnesses invalidates the July 2019 Will.  



The Court finds that the witness’s inability to expressly recall the details of the signing of 



the July 2019 Will, when it occurred approximately five years ago, is alone not enough to 



invalidate the will. The Witness did not testify that the Decedent failed to acknowledge her 



signature of the will, but instead stated he could not recall.  Further, the July 2019 Will was 



properly notarized, which establishes the presumption that the notary authenticated the signatures. 



Given that all other formalities of S.C. Code Ann. § 62-2-502 are satisfied, the Court finds that the 



July 2019 Will was duly executed in accordance with the statutory requirements.  



II. UNDUE INFLUENCE  



For a will to be invalidated for undue influence, the influence must be the kind of mental 



coercion which destroys the free agency of the creator and constrains him to do things which are 



against his free will, and that he would not have done if he had been left to his own judgment and 



volition. Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d 329 (2003) (citing 



Last Will and Testament of Smoak v. Smoak, 286 S.C. 419, 334 S.E.2d 806 (1985). Undue 



influence must be shown by unmistakable and convincing evidence, which is usually 



circumstantial. Id. The evidence must show that the free will of the testator was taken over by 



someone acting on testator's behalf. Id.  Undue influence is demonstrated where the will of the 



influencer is substituted for the will of the maker. Id. 



Generally, in cases where a will has been set aside for undue influence, there has been 



evidence either of threats, force, and/or restricted visitation, or of an existing fiduciary 



relationship. Hembree v. Estate of Hembree, 311 S.C. 192, 428 S.E.2d 3 (Ct.App.1993).  The 
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“mere existence of influence is not enough to vitiate a Will ... A mere showing of opportunity and 



even a showing of motive to exercise undue influence does not justify a submission of that issue 



to a jury, unless there is additional evidence that such influence was actually 



utilized.” Last Will and Testament of Smoak, supra, at 424, 334 S.E.2d at 809.  



a) Undue Influence as to Will Execution  



Plaintiff argues that Defendant’s existing fiduciary relationship as power of attorney 



establishes a presumption of undue influence.  See In re Estate of Cumbee, 333 S.C. at 672–73, 



511 S.E.2d at 394 (finding in will contest that fiduciary relationship, which created 



the presumption of undue influence, existed between son and mother where son had mother's 



power of attorney and managed her finance). Here, Defendant’s role as both power of attorney and 



joint owner of bank accounts predated the execution of the July 2019 Will, and the Court does not 



dispute the existence of a fiduciary relationship between Decedent and Defendant at the time of 



execution.   



While this relationship shifts the burden of establishing rebuttable evidence to the 



Defendant, the ultimate burden to invalidate the Will still rests with the Plaintiff. See Howard v. 



Nasser, 364 S.C. 279, 613 S.E.2d 64 (2005) (finding that where a fiduciary relationship is 



established “the proponents of the will must present evidence in rebuttal, but they do not have to 



affirmatively disprove the existence of undue influence. Instead, the contestants of the will still 



retain the ultimate burden of proof to invalidate the will.”); see also S.C.Code Ann. § 62–3–407 



(“Parties have the ultimate burden of persuasion as to matters with respect to which they have the 



initial burden of proof.”); Calhoun, 277 S.C. at 530, 290 S.E.2d at 417 (“The contestants continue 



to bear the burden of proof throughout the will contest.”)  
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Here, the Plaintiff has not met his burden as the record is devoid of convincing evidence to 



establish Defendant unduly influenced Decedent in the execution of the July 2019 Will.  No 



competent evidence was produced to establish Decedent was infirm, either mentally or physically, 



at the time of execution.  Further, Plaintiff’s arguments are not based on the circumstances 



surrounding the execution of the July 2019 Will, which is the critical issue when evaluating undue 



influence cases. See Russell, 578 S.E.2d at 329.  Instead, arguments largely related to what Plaintiff 



perceived as an unnatural disposition of assets in contrast to the long-held intentions of Decedent. 



A change in the disposition of assets is not enough to establish undue influence absent a showing 



that Defendant’s actions bared influence on Decedent making this change.  The Court notes the 



circumstances surrounding the execution indicate Defendant was not present during any of the 



actions taken to execute the July 2019 Will and finds that Decedent’s will was the product and her 



own intents.  



The Court therefore holds the Defendant has overcome the presumption and the Plaintiff 



has failed to establish undue influence.  Noting this Court has already found the formal execution 



of the July 2019 Will as valid, the July 2019 Will is hereby upheld.  



b) Undue Influence as to the Retitling or Transfer of Accounts, Beneficiary Designations, and 



Vehicles 



 



Plaintiff argues that transfer and retitling of Decedent’s accounts are invalid as to 



Defendant’s undue influence.  Plaintiff contends that after Defendant was appointed power of 



attorney and added as a joint owner to accounts -7068 and -9773, a number of questionable 



transfers occurred.  Plaintiff further seeks to reclaim real estate and vehicles transferred out of the 
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estate.  Having found the July 2019 Will as valid, the Court notes that Defendant was ultimately 



entitled to receive these assets.1   



Nonetheless, the Court finds Plaintiff does not meet his burden of proof in establishing the 



circumstances around the retitling or transfer of accounts, beneficiary designations, and vehicles 



were a product of undue influence. The majority of the testimony relating to the retitling and 



transfer of accounts came from the Defendant. The Defendant testified that the Decedent was the 



one to initiate conversations about adding the Defendant as a joint owner to the various bank 



accounts, and that Decedent was aware of the financial transactions Defendant was making prior 



to her death.  Defendant further testified to personal circumstances between Plaintiff and Decedent 



that led to the Decedent adding the Defendant as a joint owner.  



Other than expressing his distrust and displeasure with Defendant being involved in 



Decedent’s financial accounts, Plaintiff was unable to point to any additional evidence to establish 



the Defendant coerced or constrained Decedent in the making of these decisions. Therefore, 



Plaintiff fails to meet his burden of establishing undue influence.  



III. MOOT CAUSES OF ACTION  



Having found the July 2019 Will valid, Plaintiff’s remaining causes of action for 



conversion, accounting, imposing a constructive trust, and removal of personal representative are 



deemed moot. The Court will not address these matters.  



IV. BONDS  



In arguing the merits of Decedent’s July 2019 Will, the parties raised additional arguments 



regarding United States Savings Bonds included in Decedent’s estate. Testimony of various 



                                                 
1 The Last Will and Testament of Jane Dawson provides “to Heather Pounds. . . the residence and land at 107 Highland 



Hope Lane. . . all Residue and vehicle(s) of the Estate. . . any and all monies left in the estate and all bank accounts 



after all depts have been paid and closed out whatever that might be with no obligation.”  



E
LE



C
T



R
O



N
IC



A
LLY



 F
ILE



D
 - 2024 Jun 10 1:00 P



M
 - LE



X
IN



G
T



O
N



 - C
O



M
M



O
N



 P
LE



A
S



 - C
A



S
E



#2020C
P



3201941











9 



 



witnesses during the trial acknowledged that the savings bonds were a major point of contention 



between the parties. The bonds were inherited by Decedent in 2012 and re-titled in 2017 to include 



Plaintiff Joseph Richard Dawson Jr. as co-owner.  



As it stands in relation to the United States Savings Bonds, the last will and testament of 



Jane Dawson reads:  



“I leave to Heather Ponds. . . all of the bonds in my safety deposit box at my 



bank of First Citizens to use as she sees fit, however, if Joseph Richard Dawson, 



Jr. still has the bonds that he took from my safety deposit box knowing that my 



yearly income depended on them, he gets nothing else of my estate. If Joseph 



Richard Dawson, Jr. has returned the bonds to me prior to me death, ONE bond 



of the least amount of all bonds will be given to him by My Personal 



Representative.”  



 



United States Treasury Regulations apply generally to all United States Savings Bonds of 



all series of whatever designation and bearing any issue dates. 31 CFR § 315.1.  As to the effect 



of the death of a co-owner, the treasury regulations specifically provide that if either co-owner dies 



without having presented and surrendered the bond for payment or authorized reissue, the 



surviving co-owner will be recognized as the sole and absolute owner of the bond, and payment 



or reissue, as though the bond were registered in his name alone, will be made only to such 



survivor.  37 A.L.R.2d 1221 (citing 31 CFR § 315.45 (c)).  



Here, Plaintiff is listed as the co-owner of the savings bonds and is therefore vested with 



sole ownership of such bonds upon the death of co-owner Jane Dawson.  Defendant presented no 



evidence to dispute Plaintiff’s status as co-owner. In accordance with the Treasury Regulations, 



this Court is persuaded that Decedent’s ownership rights did not entitle her to bequest the bonds 



in the disposition of the estate and the estate and personal representative have no interest in the 



savings bond.  
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CONCLUSION  



IT IS THEREFORE ORDERED, AJUDGED, AND DECREED that the Last Will and 



Testament of Jane Dawson of Gilbert, SC, signed July 14, 2019, is upheld as valid. IT IS 



ORDERED that Heather Pounds of Gilbert, South Carolina remains the duly appointed personal 



representative.  IT IS FURTHER ORDERED that all United States Savings Bonds to which 



Plaintiff, Joseph R. Dawson Jr., is registered as co-owner are now the sole property of Plaintiff.   



IT IS SO ORDERED.  



 



[JUDICIAL E-SIGNATURE PAGE TO FOLLOW] 
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STATE OF SOUTH CAROLINA 



 



COUNTY OF LEXINGTION 



 



 



Joseph R. Dawson, Jr. 



 



                         Plaintiff, 



 



v. 



 



Heather Pounds, Individually, as Agent 



Under Power of Attorney, and as Personal 



Representative of the Estate of Jane 



Rollins Dawson, 



                                                                      



                         Defendant. 



________________________________ 



      



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



) 



)



)



) 



) 



) 



) 



 



IN THE COURT OF COMMON PLEAS 



 



Civil Action Nos. 2020-CP-32-01941 



 



 



 



 



 



 



ORDER DENYING PLAINTIFF’S MOTION 



FOR RECONSIDERATION PURSUANT TO 



RULE 52 and RULE 59, SCRCP  



 



This matter is before the Court on Plaintiff Joseph R. Dawson, Jr.’s (“Plaintiff”) Motion for 



the Court to reconsider its ruling and grant a new trial or to alter or amend its ruling in this matter as 



reflected in the Order filed June 10, 2024.  A bench trial was completed in this matter on April 10, 



2024.  The Plaintiff was present and represented by Gregory E. Parker, Jr., Esq., and the Defendant, 



Heather Pounds, was present and represented by Lourie A. Salley, III, Esq. 



Subsequent to this court’s Order, Plaintiff timely moved for reconsideration on June 20, 2024 



and provided its legal arguments in support of such reconsideration.  On June 27, 2024, this court also 



filed a Form 4 Order which noted it was hold its ruling “in abeyance to allow time for Plaintiff to 



request the transcript and supplement any arguments in the Motion, should it be required.”  



Defendant filed a response in opposition on July 23, 2024, and set forth her argument for the 



court to not alter or amend the June 10th Order.   Defendant also filed a Motion for Expedited Ruling 



on Motion for Reconsideration on July 23, 2024.  Plaintiff filed no response or reply to either of 



Defendant’s July 23rd filings.   This court believes that it is appropriate to rule upon Plaintiff’s Motion 



at this time. 
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After careful consideration of the record in this case and the submissions of counsel in 



post-trial filings, this Court is unable to discover any material fact or principle of law that either 



has been overlooked or disregarded and further finds no error of law or facts not appropriately 



considered.   



Accordingly, this Court hereby respectfully DENIES Plaintiff’s Motion to Reconsider 



pursuant to Rule 52 and Rule 59, SCRCP.  Pursuant to Rule 59(f), the Court is of the opinion that 



oral argument is not necessary. 



Further, any other matters involving the previous and future probate administration of this 



Estate are hereby remanded to the Lexington County Probate Court. 



IT IS SO ORDERED. 



   [JUDICIAL E- SIGNATURE PAGE TO FOLLOW] 
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STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


 


Joseph R. Dawson Jr.  


   Plaintiff, 


 vs. 


 


Heather Pounds, Personal Representative,  


et al 


   Defendant. 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


ELEVENTH JUDICIAL CIRCUIT 


 


     CIVIL ACTION NO.: 2020CP3201941 


 


 


 


ORDER  


 


 This matter was before the Court for a hearing on April 10, 2024.  Plaintiff’s Summons 


and Petition were removed from the Lexington County Probate Court to Circuit Court on May 4, 


2020.  Plaintiff seeks Petition for Formal Testacy and Appointment, and Supplemental Petition to 


Contest Validity of Last Will and Testament and Other Financial Transactions.  The Plaintiff, 


Joseph R. Dawson Jr., (“Plaintiff”) was present and represented by Gregory E. Parker, Jr., Esq., 


and the Defendant, Heather Pounds, was present and represented by Lourie A. Salley, III, Esq.  


The Court finds as follows.  


FACTUAL AND PROCEDURAL HISTORY 


Jane Rollins Dawson (hereinafter the “Decedent”) died on March 16, 2020.  She was 


survived by one child, Plaintiff Joseph R. Dawson, Jr., and predeceased by one child, John R. 


Dawson.  Decedent was also survived by John R. Dawson’s three children, Kaitlyn Jane Dawson, 


Jacob Dawson, and Jonathan Dawson.  On March 17, 2020, Defendant Heather Pounds filed the 


Decedent’s purported Last Will and Testament, dated July 14, 2019, and requested to be appointed 


as Personal Representative.  Based on the Will, the Probate Court appointed Defendant as Personal 


Representative on March 26, 2020. 


  Defendant is the daughter of John R. Dawson’s ex-wife.  Put another way, Defendant is 


Decedent’s step granddaughter. Decedent executed a Health Care Power of Attorney and Durable 
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Power of Attorney on April 18, 2019, which nominated Defendant Pounds to serve as Decedent’s 


primary agent.  Plaintiff alleges that prior to 2019, he had primarily assisted Decedent with her 


finances; however, after Defendant Pounds became Decedent’s agent under the Power of Attorney 


documents, Plaintiff’s access to Decedent was lessened. 


At this time, Plaintiff and Decedent were joint owners on First Citizens Bank accounts 


(ending in -8809 and -8916).  On May 1, 2019, Defendant was added as a joint owner to Decedent’s 


First Citizens Bank account (ending in -7068).  An additional joint account (ending in -9773) was 


opened on June 20, 2019 at First Citizens Bank with Decedent and Defendant Pounds as joint 


owners.  Decedent’s Fidelity brokerage account was liquidated and a check was issued on June 21, 


2019 in the amount of $96,142.11. The Fidelity proceeds were deposited in the recently created 


First Citizens Bank account (ending in -9773).  Further, when Defendant was added to the First 


Citizens Bank account (ending in -7068), the joint account between Decedent and Plaintiff was 


closed and the funds were deposited in -7068 which brought he balance in -7068 to just over 


$37,000.00. 


On or about July 14, 2019, Decedent purportedly signed the Last Will and Testament.  In 


the Will, Defendant is nominated to serve as Personal Representative and is the devisee entitled to 


receive the majority of Decedent’s estate assets. As previously noted, Defendant filed the Will and 


Application with the Probate Court on March 17, 2020, the day after Decedent’s death.  On April 


1, 2020, Defendant executed a Deed of Distribution transferring the Decedent’s interest in the real 


property located at 107 Highland Hope Lane, Gilbert, South Carolina 29054 to herself.  Prior to 


the 2019 Will, Plaintiff contends Decedent’s long-standing plan was to leave her assets to her son 


and her predeceased son’s children.  
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On April 23, 2020, Plaintiff filed a Summons, Petition for Formal Testacy and 


Appointment, and Supplemental Petition to Contest Validity of Last Will and Testament and Other 


Financial Transactions. In his action, Plaintiff alleged that (1) the Last Will and Testament is 


invalid due to lack of testamentary capacity and/or undue influence; (2) the retitling or transfer of 


accounts, beneficiary designations, and vehicles are invalid due to lack of contractual capacity 


and/or undue influence; (3) Respondent converted assets before and after Decedent’s death; (4) 


Respondent provide an accounting of all financial transactions from April 18, 2019 to the present; 


(5) the Court should impose a constructive trust on assets that were being wrongfully withheld 


from the Estate; and (6) Respondent should be removed as Personal Representative.  Plaintiff also 


filed an Application for Restraint of Personal Representative, Notice of Motion and Motion to 


Freeze Assets and Void Deed of Distribution, and an Affidavit for Access to Safe Deposit Box.  


The Probate Court granted Plaintiff’s Application for Restraint and issued a letter to the 


Personal Representative, dated May 4, 2020, indicating the same. On the Court’s own Motion, all 


pending matters were removed to the Circuit Court by Order, dated May 5, 2020.  Defendant filed 


her Answer and Counterclaims on July 7, 2020.  On March 1, 2020, Plaintiff sought, and the Court 


granted, injunctive relief to freeze assets and void the deed of distribution until the will contest is 


settled.  


LEGAL STANDARD 


 In a bench trial, the trial judge acts as the finder of fact. Lollis v. Dutton, 421 S.C. 467, 483, 


807 S.E.2d 723, 731 (Ct. App. 2017). “[T]he judge, as the finder of fact, may believe all, some, or 


none of the testimony, even when [the testimony] is not contradicted.” Id. (internal citation 


omitted). A trial judge will be accorded great deference where matters of credibility are involved. 


Id. (internal citations omitted).  
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 In will contest cases, S.C. Code Ann § 62-3-407 provides that, “proponents of a will have 


the burden of establishing prima facie proof of due execution in all cases.” This burden shifts when 


contestants seek to establish undue influence.  “Contestants of a will have the burden of 


establishing undue influence, fraud, duress, mistake, revocation, or lack of testamentary intent or 


capacity.  § 62-3-407.  


ANALYSIS  


At the outset of trial, the parties stipulated to the dismissal of causes of action for (1) lack 


of testamentary capacity and (2) lack of contractual capacity.  Remaining before the Court were 


determinations as to (1) valid will execution, (2) undue influence as to will execution, (3) undue 


influence as to transfer and retitling of accounts, (4) conversion, (5) accounting, (6) imposing a 


constructive trust, and (7) removal of personal representative. The Court will address each in part.  


I. WILL EXECUTION  


Plaintiff argues that the July 2019 Will does not satisfy the requirements for will execution 


as set forth in S.C. Code Ann. § 62-2-502.  The provision governing execution of wills requires 


“every will must be in writing signed by the testator or in the testator's name by some other person 


in the testator's presence and by his or her direction, and must be signed by at least two persons 


each of whom witnessed either the signing or the testator's acknowledgment of the signature or of 


the will.” § 62-2-502.  Plaintiff argues that the July 2019 Will fails to meet the requirements for a 


witness.  


During trial, Plaintiff called to testify Hampton Ellis, one of the witnesses to the July 2019 


Will.  Ellis testified that he was Decedent’s neighbor and was called over on July 14, 2019 to 


witness and sign documents.  Ellis testified he was given a brief synopsis of the paperwork and 


then asked to sign. Ellis further testified he did not witness Decedent sign the paper work and he 
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could not recall whether Decedent expressly indicated she had signed the paperwork.  Based on 


the foregoing, Plaintiff argued that Decedent’s failure to acknowledge her signature in the presence 


of the attesting witnesses invalidates the July 2019 Will.  


The Court finds that the witness’s inability to expressly recall the details of the signing of 


the July 2019 Will, when it occurred approximately five years ago, is alone not enough to 


invalidate the will. The Witness did not testify that the Decedent failed to acknowledge her 


signature of the will, but instead stated he could not recall.  Further, the July 2019 Will was 


properly notarized, which establishes the presumption that the notary authenticated the signatures. 


Given that all other formalities of S.C. Code Ann. § 62-2-502 are satisfied, the Court finds that the 


July 2019 Will was duly executed in accordance with the statutory requirements.  


II. UNDUE INFLUENCE  


For a will to be invalidated for undue influence, the influence must be the kind of mental 


coercion which destroys the free agency of the creator and constrains him to do things which are 


against his free will, and that he would not have done if he had been left to his own judgment and 


volition. Russell v. Wachovia Bank, N.A., 353 S.C. 208, 578 S.E.2d 329 (2003) (citing 


Last Will and Testament of Smoak v. Smoak, 286 S.C. 419, 334 S.E.2d 806 (1985). Undue 


influence must be shown by unmistakable and convincing evidence, which is usually 


circumstantial. Id. The evidence must show that the free will of the testator was taken over by 


someone acting on testator's behalf. Id.  Undue influence is demonstrated where the will of the 


influencer is substituted for the will of the maker. Id. 


Generally, in cases where a will has been set aside for undue influence, there has been 


evidence either of threats, force, and/or restricted visitation, or of an existing fiduciary 


relationship. Hembree v. Estate of Hembree, 311 S.C. 192, 428 S.E.2d 3 (Ct.App.1993).  The 
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“mere existence of influence is not enough to vitiate a Will ... A mere showing of opportunity and 


even a showing of motive to exercise undue influence does not justify a submission of that issue 


to a jury, unless there is additional evidence that such influence was actually 


utilized.” Last Will and Testament of Smoak, supra, at 424, 334 S.E.2d at 809.  


a) Undue Influence as to Will Execution  


Plaintiff argues that Defendant’s existing fiduciary relationship as power of attorney 


establishes a presumption of undue influence.  See In re Estate of Cumbee, 333 S.C. at 672–73, 


511 S.E.2d at 394 (finding in will contest that fiduciary relationship, which created 


the presumption of undue influence, existed between son and mother where son had mother's 


power of attorney and managed her finance). Here, Defendant’s role as both power of attorney and 


joint owner of bank accounts predated the execution of the July 2019 Will, and the Court does not 


dispute the existence of a fiduciary relationship between Decedent and Defendant at the time of 


execution.   


While this relationship shifts the burden of establishing rebuttable evidence to the 


Defendant, the ultimate burden to invalidate the Will still rests with the Plaintiff. See Howard v. 


Nasser, 364 S.C. 279, 613 S.E.2d 64 (2005) (finding that where a fiduciary relationship is 


established “the proponents of the will must present evidence in rebuttal, but they do not have to 


affirmatively disprove the existence of undue influence. Instead, the contestants of the will still 


retain the ultimate burden of proof to invalidate the will.”); see also S.C.Code Ann. § 62–3–407 


(“Parties have the ultimate burden of persuasion as to matters with respect to which they have the 


initial burden of proof.”); Calhoun, 277 S.C. at 530, 290 S.E.2d at 417 (“The contestants continue 


to bear the burden of proof throughout the will contest.”)  
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Here, the Plaintiff has not met his burden as the record is devoid of convincing evidence to 


establish Defendant unduly influenced Decedent in the execution of the July 2019 Will.  No 


competent evidence was produced to establish Decedent was infirm, either mentally or physically, 


at the time of execution.  Further, Plaintiff’s arguments are not based on the circumstances 


surrounding the execution of the July 2019 Will, which is the critical issue when evaluating undue 


influence cases. See Russell, 578 S.E.2d at 329.  Instead, arguments largely related to what Plaintiff 


perceived as an unnatural disposition of assets in contrast to the long-held intentions of Decedent. 


A change in the disposition of assets is not enough to establish undue influence absent a showing 


that Defendant’s actions bared influence on Decedent making this change.  The Court notes the 


circumstances surrounding the execution indicate Defendant was not present during any of the 


actions taken to execute the July 2019 Will and finds that Decedent’s will was the product and her 


own intents.  


The Court therefore holds the Defendant has overcome the presumption and the Plaintiff 


has failed to establish undue influence.  Noting this Court has already found the formal execution 


of the July 2019 Will as valid, the July 2019 Will is hereby upheld.  


b) Undue Influence as to the Retitling or Transfer of Accounts, Beneficiary Designations, and 


Vehicles 


 


Plaintiff argues that transfer and retitling of Decedent’s accounts are invalid as to 


Defendant’s undue influence.  Plaintiff contends that after Defendant was appointed power of 


attorney and added as a joint owner to accounts -7068 and -9773, a number of questionable 


transfers occurred.  Plaintiff further seeks to reclaim real estate and vehicles transferred out of the 
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estate.  Having found the July 2019 Will as valid, the Court notes that Defendant was ultimately 


entitled to receive these assets.1   


Nonetheless, the Court finds Plaintiff does not meet his burden of proof in establishing the 


circumstances around the retitling or transfer of accounts, beneficiary designations, and vehicles 


were a product of undue influence. The majority of the testimony relating to the retitling and 


transfer of accounts came from the Defendant. The Defendant testified that the Decedent was the 


one to initiate conversations about adding the Defendant as a joint owner to the various bank 


accounts, and that Decedent was aware of the financial transactions Defendant was making prior 


to her death.  Defendant further testified to personal circumstances between Plaintiff and Decedent 


that led to the Decedent adding the Defendant as a joint owner.  


Other than expressing his distrust and displeasure with Defendant being involved in 


Decedent’s financial accounts, Plaintiff was unable to point to any additional evidence to establish 


the Defendant coerced or constrained Decedent in the making of these decisions. Therefore, 


Plaintiff fails to meet his burden of establishing undue influence.  


III. MOOT CAUSES OF ACTION  


Having found the July 2019 Will valid, Plaintiff’s remaining causes of action for 


conversion, accounting, imposing a constructive trust, and removal of personal representative are 


deemed moot. The Court will not address these matters.  


IV. BONDS  


In arguing the merits of Decedent’s July 2019 Will, the parties raised additional arguments 


regarding United States Savings Bonds included in Decedent’s estate. Testimony of various 


                                                 
1 The Last Will and Testament of Jane Dawson provides “to Heather Pounds. . . the residence and land at 107 Highland 


Hope Lane. . . all Residue and vehicle(s) of the Estate. . . any and all monies left in the estate and all bank accounts 


after all depts have been paid and closed out whatever that might be with no obligation.”  
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witnesses during the trial acknowledged that the savings bonds were a major point of contention 


between the parties. The bonds were inherited by Decedent in 2012 and re-titled in 2017 to include 


Plaintiff Joseph Richard Dawson Jr. as co-owner.  


As it stands in relation to the United States Savings Bonds, the last will and testament of 


Jane Dawson reads:  


“I leave to Heather Ponds. . . all of the bonds in my safety deposit box at my 


bank of First Citizens to use as she sees fit, however, if Joseph Richard Dawson, 


Jr. still has the bonds that he took from my safety deposit box knowing that my 


yearly income depended on them, he gets nothing else of my estate. If Joseph 


Richard Dawson, Jr. has returned the bonds to me prior to me death, ONE bond 


of the least amount of all bonds will be given to him by My Personal 


Representative.”  


 


United States Treasury Regulations apply generally to all United States Savings Bonds of 


all series of whatever designation and bearing any issue dates. 31 CFR § 315.1.  As to the effect 


of the death of a co-owner, the treasury regulations specifically provide that if either co-owner dies 


without having presented and surrendered the bond for payment or authorized reissue, the 


surviving co-owner will be recognized as the sole and absolute owner of the bond, and payment 


or reissue, as though the bond were registered in his name alone, will be made only to such 


survivor.  37 A.L.R.2d 1221 (citing 31 CFR § 315.45 (c)).  


Here, Plaintiff is listed as the co-owner of the savings bonds and is therefore vested with 


sole ownership of such bonds upon the death of co-owner Jane Dawson.  Defendant presented no 


evidence to dispute Plaintiff’s status as co-owner. In accordance with the Treasury Regulations, 


this Court is persuaded that Decedent’s ownership rights did not entitle her to bequest the bonds 


in the disposition of the estate and the estate and personal representative have no interest in the 


savings bond.  
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CONCLUSION  


IT IS THEREFORE ORDERED, AJUDGED, AND DECREED that the Last Will and 


Testament of Jane Dawson of Gilbert, SC, signed July 14, 2019, is upheld as valid. IT IS 


ORDERED that Heather Pounds of Gilbert, South Carolina remains the duly appointed personal 


representative.  IT IS FURTHER ORDERED that all United States Savings Bonds to which 


Plaintiff, Joseph R. Dawson Jr., is registered as co-owner are now the sole property of Plaintiff.   


IT IS SO ORDERED.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF LEXINGTION 


 


 


Joseph R. Dawson, Jr. 


 


                         Plaintiff, 


 


v. 


 


Heather Pounds, Individually, as Agent 


Under Power of Attorney, and as Personal 


Representative of the Estate of Jane 


Rollins Dawson, 


                                                                      


                         Defendant. 


________________________________ 


      


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


)


)


) 


) 


) 


) 


 


IN THE COURT OF COMMON PLEAS 


 


Civil Action Nos. 2020-CP-32-01941 


 


 


 


 


 


 


ORDER DENYING PLAINTIFF’S MOTION 


FOR RECONSIDERATION PURSUANT TO 


RULE 52 and RULE 59, SCRCP  


 


This matter is before the Court on Plaintiff Joseph R. Dawson, Jr.’s (“Plaintiff”) Motion for 


the Court to reconsider its ruling and grant a new trial or to alter or amend its ruling in this matter as 


reflected in the Order filed June 10, 2024.  A bench trial was completed in this matter on April 10, 


2024.  The Plaintiff was present and represented by Gregory E. Parker, Jr., Esq., and the Defendant, 


Heather Pounds, was present and represented by Lourie A. Salley, III, Esq. 


Subsequent to this court’s Order, Plaintiff timely moved for reconsideration on June 20, 2024 


and provided its legal arguments in support of such reconsideration.  On June 27, 2024, this court also 


filed a Form 4 Order which noted it was hold its ruling “in abeyance to allow time for Plaintiff to 


request the transcript and supplement any arguments in the Motion, should it be required.”  


Defendant filed a response in opposition on July 23, 2024, and set forth her argument for the 


court to not alter or amend the June 10th Order.   Defendant also filed a Motion for Expedited Ruling 


on Motion for Reconsideration on July 23, 2024.  Plaintiff filed no response or reply to either of 


Defendant’s July 23rd filings.   This court believes that it is appropriate to rule upon Plaintiff’s Motion 


at this time. 
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After careful consideration of the record in this case and the submissions of counsel in 


post-trial filings, this Court is unable to discover any material fact or principle of law that either 


has been overlooked or disregarded and further finds no error of law or facts not appropriately 


considered.   


Accordingly, this Court hereby respectfully DENIES Plaintiff’s Motion to Reconsider 


pursuant to Rule 52 and Rule 59, SCRCP.  Pursuant to Rule 59(f), the Court is of the opinion that 


oral argument is not necessary. 


Further, any other matters involving the previous and future probate administration of this 


Estate are hereby remanded to the Lexington County Probate Court. 


IT IS SO ORDERED. 
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